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TO   THX 


HON.  WILLIAM  KENT,   LL.  D. 

DxAB  Sib, — 

I  am  Bensible  of  a  pecnliar  propriety  in  availing  myself  of  your  pennisAion  to 

inscribe  to  yon  the  following  worL  It  embodies  (in  however  imperfect  a  form)  the 
resolts  of  stadies  which  received  their  earliest  impulse  and  direction  under  the  eye  of 
your  venerated  &ther,  and  it  is  chiefly  designed  for  use  in  a  profession,  in  the  practical 
duties  of  which  I  first  received  instruction  from  yourself  Knowing  that,  in  you,  pro- 
fessional eminence  has  ever  been  accompanied  and  adorned  by  the  accomplishments  of 
literature,  I  feel  the  less  hesitation  in  offering  to  your  notice  a  work  which,  in  its  general 
scope  and  bearing,  belongs,  perhaps,  quite  as  much  to  the  department  of  literature  as 
to  that  of  law.  Ejdowing,  too,  that  you  are  not  one  of  those  who,  in  their  desire  for 
improvement,  would  dissever  the  science  of  jurisprudence  from  its  close  dependence  on 
the  wisdom  and  learning  of  the  past,  I  have  hoped  that  you  would  not  view  with  dis- 
approhation  or  distaste  the  frequent  references  its  pages  contain  to  the  lore  of  an  almost 
forgotten  age.  But  my  highest  satisfaction  is  in  dedicating  it  to  you^  as  a  testimonial 
of  personal  esteem  and  regard,  and  as  an  expression  of  my  sense  of  th*  unvarying  kind- 
ness I  have  ever  experienced  at  your  hands. 

With  every  wish  for  your  future  happiness,  and  with  sentiments  of  the  greatest 

respect, 

I  remain  fiuthfully, 

Your  friend  and  servant, 

ALEX.  M.  BUBRHiL. 
NetthTwkj  Dbc.  20th,  1850. 
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PREFACE. 


Ih  the  preseat  edition  of  tlie  foUowing  work,  the  aathor  has  merelj  endeayored  to 
fill  mp  more  completely  the  outline  of  his  plan,  as  explained  in  the  original  pre&oe, 
prefterriiig  throaghoat  the  double  character  of  Dictionary  and  Glossary. 

L  As  a  Dictionary,  the  work  has  been  strictly  confined,  as  before,  to  the  province  of 
definiHon  ;  and,  within  this  limit,  ample  materials  for  enlargement  and  improvement 
have  been  fbond  to  present  themselves.  Considerable  additions  have  been  made 
under  both  of  tiie  two  leading  divisions  of  subjects  belonging  to  this  department, 
MHDely,  technical  words,  or  law  terms,  properly  so  called,  and  common  toordi  which 
have  been  made  the  subjects  of  judicial  definition,  in  the  course  of  construing  or 
expounding  written  instruments. 

In  regard  to  the  first  of  these,  little  occasion  has  been  found  for  special  remark  in 
girii^  the  appropriate  definitions  in  each  case, — technical  words  being  almost  in- 
vanably  understood  in  technical  senses,  and  in  accordance  with  certain  fixed  rules, 
derived,  in  most  instances,  from  a  long  and  uniform  course  of  professional  usage. 

In  regard  to  the  definition  of  common  words,  however,  the  case  has  been  somewhat 
different,  for  reasons  which  may  be  now  explained.  The  two  great  standards  of 
exposition,  or  guides  to  verbal  interpretation,  which  have  always  been  recognised  and 
followed  by  lexicographers  in  all  langui^es,  are — first,  etymology,  as  indicating  ihe 
origin  and  composition  of  words,  and  secondly,  usage,  as  determined  by  the  example 
of  Uie  beet  authors.  Etymology  has  always  and  deservedly  been  regarded  as  of  tiie 
highest  value  and  service  in  definition..  It  presents  on  the  faces  of  words,  the  ideas 
they  were  purposely  framed  to  express,  and  exhibits,  in  most  cases  with  clearness,  the 
particular  objects  and  reasons  of  their  formation.  It  was  said  of  the  great  Rinnan 
jurist,  Antistius  Labeo,  that  he  was  thoroughly  versed  in  these  '*  origins  and  reasons  of 
words,''  and  that  ho  made  effective  use  of  this  species  of  learning  in  unravelling  many 
complicated  law  questions.*  But  the  .meaning  of  words,  however  clearly  indicated  by 
their  etymology,  is  confessedly  often  affected  and  controlled  by  usage.  Lapse  of  time, 
especially  of  very  long  periods,  has  constantly  the  effect  of  introducing  new  senses,  or 
of  modifying  and  extending  the  original  and  radical  ones ;  and,  in  this  way,  words 
sometimes  come  to  be  used  in  senses  entirely  at  variance  with  their  strictly  appropriate 
MgnifieatioDs^  These  senses  become  Intimated  by  use,  and  pass  as  current  without 
objection ;  bat  it  is  nevertheless  true,  as  might  (with  some  labor)  be  shown,  tiiat,  in 
many  instances,  they  are  obvious  perversions  of  language,  originating  either  in 
^orance  or  car^essness,  and  perhaps  uncalled  for  by  any  real  exigency. 


*  See  the  tiU»pi^. 
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▼i  PREFACE. 

In  the  judicial  eipositioQ  of  ordinary  words,  the  recognised  standards  and  guides 
are  somewhat  different  The  conrts  look  sometimes  to  their  origin  and  reason,  and 
sometimes  to  their  ordinary  acceptation  as  fixed  by  popular  usage,  but  more  frequently 
to  the  supposed  intent  of  the  parties  (whether  individuals  or  legislators)  by  whom 
they  are  used.  But  this  system  of  interpretation,  however  commendable  on  grounds 
of  principle,  is  sometimes  unfortunate  in  its  practical  effects  upon  language,  from  its 
natural  tendency  to  introduce  and  cherish  diversity  of  opinion,  resulting,  in  some 
instances,  in  positive  imcertainty  and  confusion.  The  definitions  of  one  or  two  ordi* 
nary  words,  intimately  connected  with  important  instruments  in  every  day  use,  may  be 
selected  as  examples  of  the  tendencies  just  alluded  to. 

Indorsement  is  a  word  of  the  class  already  mentioned  as  carrying  on  their  &ce  the 
true  elements  of  their  meaning,  and  requires  nothing  more  than  simple  translation  to 
discover  it  Respecting  its  origin  and  etymology,  ther^  can  be  no  doubt  It  is  a 
word  of  comparatively  modem  formation,  growing  out  of  the  necessities  attending  the 
use  of  written  instruments  during  the  middle  ages,  and  rudely  made  up,  in  a  law  Latin 
form,  on  the  peculiar  principle  of  the  times — convenience  and  expressiveness,  rather 
than  elegance.  The  object  and  sole  object  of  its  formation  obviously  was,  to  express 
the  idea  of  a  writing  made  upon  the  outside  or  back  {in  dorso)  of  another  writing, 
either  as  descriptive  of  its  contents,  or  of  some  act  done  to  give  it  legal  effect,  or  done 
in  the  course  of  giving  it  such  effect  It  was  a  term  of  practice,  essentially  directory 
in  its  character,  and  suggesting  at  once  the  idea  of  the  back  of  the  writing  as  the  place, 
and  the  only  place,  where  the  additional  writing  was  made,  or  was  required  to  be  made. 
It  was  sometimes  termed  backing,  and,  in  practice,  was  always  (as  it  still  is)  carefully 
confined  to  the  sense  which  the  word  backing  more  strikingly,  perhaps,  but  not  more 
properly,  conveys.  It  acquired  new  importance  from  being  adopted  at  an  early  period 
in  mercantile  law  and  practice,  as  descriptive  of  the  act  by  which  bills  of  exchange 
and  promissory  notes  acquired  their  peculiar  and  valuable  quality  of  negotiability. 
The  back  of  the  instrument  was,  for  obvious  reasons  of  convenience,  appropriated  to 
the  signature  of  the  party  who  assumed  a  liability  secondary  to  that  of  the  maker  or 
drawer,  and,  from  the  uniformity  of  practice  in  this  particular,  soon  had  the  effect  of 
giving  to  that  party  his  distinctive  name ;  so  that  the  local  position  of  the  signature 
came  to  express,  in  the  briefest  and  clearest  manner,  the  peculiar  species  of  liability 
which  that  signature  carried  with  it  Here  were  additional  reasons  for  adhering 
strictly  to  the  essential  import  of  the  word,  as  it  has  been,  in  fact,  preserved  in  mercantile 
usage,  to  this  day.  Notwithstanding  these  considerations,  it  has  been  judicially  decided 
that  the  word  indorsement  does  not  necessarily  or  exclusively  import  a  writing  on  the 
back  or  outside  of  a  bill  or  note,  but  that  it  may  be  used  to  express  a  writing  on  the 
inside  or/ace.  This  was  held  in  England  as  early  as  the  year  I7l7,  in  a  case*  which 
is  of  considerable  interest,  as  affording  the  means  of  tracing  this  material  enlargement 
of  signification  to  its  source  in  fact  It  seems  that,  according  to  a  former  practice  of 
the  Bank  of  England,  receipts  of  money  paid  on  the  notes  of  the  bank  had  been  writ- 
ten on  the  back,  and  very  properly  termed  indorsements.  They  afterwards  introduced 
the  practice  of  writing  them  on  the  face  of  the  notes,  and  thought  proper  to  call  them 
indorsem£ntSy  also,  whether  from  ignorance  or  disregard  of  the  meaning  of  the  word,  it 
is  not  material  to  inquire.    The  prisoner,  in  the  case  just  cited,  was  indicted  for  eras- 

•  R«z  9.  Bigg,  8  P.  Wtns.  419.    1  Bira.  IB,  a  (X 


Digitized  by 


Google 


FRBFACK.  Tii 

h^  saoh  8  writii^  on  the  hct  ot  a  bank  noto,  whkk  was  called  in  the  indictment  an 
indonon^it^  and  claimed  to  be  within  the  statute  declaring  the  en«iie  of  indone- 
mentft  on  bank  notes  to  be  a  felony.  The  court  hdd  that,  as  the  bank  had  calM  the 
writing  in  qneation  an  indoisoaaenty  and  as  it  had  always  been  accepted  and  taken  to 
be  sachy  it  was  within  the  words  of  the  indictment^  and  they  held  the  prisoner  to  be  gniltj. 
Whateyer  may  be  said  of  this  decision,  it  is  clear  that  the  action  of  the  bank  in  affix- 
ing to  the  word  in  qnestion  a  sense  the  very  reyerse  of  its  proper  meaning,  was  a  per- 
version of  language  calculated  to  introduce  confusion,  by  breakbg  down  important  and 
long  recognised  distinctions  of  meaning. 

Siffn  is  anotiier  ordinary  word  intimately  connected  with  the  use  of  written  instru- 
ments of  every  description.    Like  indor$em€nt,  it  claims  a  Latin  origin  and  etylnon, 
but,  unlike  that  word,  its  history  goes  back  to  a  much  higher  antiquity — ^the  practice 
of  the  ancient  Romans.    Unlike  that  word,  too,  it  has  materially  departed  from  its 
original  import^  and  a  literal  translation  would  scarcely  be  descriptive  of  its  modem  ' 
use.     Its  primary  meaning  is  said  to  be,  to  vnrite  one's  name  on  pi^r,  or  to  show  or 
declare  aasent  or  attestation  by  some  sign  or  marL    There  is  no  occasion,  howevw, 
for  going  beyond  the  practice  of  the  Romans,  with  whom  the  word  signare^  from  which 
dgn  is  formed,  signified  to  tedL    Li  the  times  of  the  Saxons  it  was  applied  to  the  sign 
of  the  cross  affixed  to  written  instruments  by  the  parties  subscribiug  them.    At  what 
particular  period  it  acquired  the  sense  of  writing  a  name  underneath  or  cU  the  foot  or 
end  of  an  instrument,  it  is  not  necessary  to  consider.    It  is  certain  that  the  word  has 
long  been  fixed  in  that  sense,  and  is  not  now  (either  in  its  mercantile  or  popular  accep- 
tation) used  in  any  other.    In  construing  the  celebrated  provision  of  the  Statute  of 
Frauds  in  relation  to  promises  and  agreements  of  certain  kinds,  requiring  a  memorandum 
or  note  in  writing  of  the  agreement,  eigned  by  the  party  to  be  charged,  or  his  agent, 
tiie  court  chose  to  adopt  what  has  been  termed  the  primary  meaning  of  tiie  word  eigUy 
and  held  it  to  be  a  sufficient  compliance  with  the  statute,  if  the  name  of  the  party  to 
be  charged  appeared  in  any  part  of  the  instrument,  either  at  the  top,  in  the  middle  or 
at  the  bottom ;  and  this  exposition  of  the  word  has  been  settled  by  a  long  course  of 
decisions.    On  the  revision  of  the  statutes  of  New-York,  in  which  the  provision  had 
been  literally  copied  from  the  English  statute,  the  attention  of  the  Revisers  was  directed 
to  this  word  signed^  in  connection  with  its  judicial  interpretation,  and  they  seem  to 
have  been  struck  with  the  vague  and  indefinite  character  which  it  gave  to  the  whole 
provision,  or  as  they  themselves  expressed  it,  "  the  courts  found  themselves  perfectly  at 
large  as  to  what  should  be  considered  a  signing."    To  prevent  difficulties  of  this  sort 
in  future,  or,  in  other  words,  to  avoid  the  evils  of  so  latitudinary  a  coustruction  of  the 
word,  they  proposed  to  strike  it  out  altogether,  and  reconmiended  in  its  place  the  use 
of  the  word  subseribedj  respecting  the  meaning  of  which,  as  expressive  of  an  actual 
signing  or  under-ioritingy  there  could,  it  was  thought,  be  no  doubt,  which  recommenda- 
tion was  adopted.     Notwithstanding  ihis,  however,  when  the  new  word  came  before 
the  Supreme  Court  for  construction,*  it  was  treated  as  a  synonyme  of  the  word  which 
had  been  expunged;  and,  adopting  the  view  that  there  was  no  greater  judicial  effort 
in  enlarging  the  term  subscribed  into  a  secondary  sense  than  had  been  made  by  their 
predecessors  upon  the  word  signed^  they  actually  construed  it  to  mean  as  signed  had 
been  constnied, — ^written  on  any  part  of  the  instrument,  and  held  that  the  law  was 

*  In  Davis  v.  Shields,  24  WnMTi  E.  32& 
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not  cknged  by  tiie  revinon.  But  this  dedeioB  was  very  properly  rffreraod  by  iilii^bcr 
cotirt,  and  the  reyereal  has  Bince  been  thorooglily  fiiMtained  ;*  ^  oourt  bolding  lluit 
the  word  g^thserihed  in  the  statute  must  be  interpreted  to  meanan  actoal  signing,  in 
writing,  of  the  name  of  &e  party  at  the  end  of  the  contract  or  of  the  fBemoiandiiin 
thereof;  a  sense,  it  may  be  remariced,  not  only  demanded  by  the  obriouB  etymology 
of  the  word,  bat  sustained  by  universal  and  mivaryiag  uaage. 

Other  examples  might  be  adduced  in  iilustraticm  of  the  ffifficidtieB  «ometimee 
encountered  in  acoq>ting  judicial  definitions  of  ordinary  words;  ^md  ibe  term  Jixhtre 
might  also  be  referred  to,  as  an  instance  of  even  a  technical  word,  the  import  of  which 
has  become  involved  in  almost  hopeless  confusion,  in  consequence  of  too  wide  a 
depaiture  from  tiie  strictly  appropriate  meaning.  But  the  limits  of  a  pre&ce  forbid 
any  further  detail  under  this  head. 

II.  As  a  Glossary,  the  woi^  will  be  found  to  be  enlarged  considerably  beyond  its 
original  limits.  In  this  department,  the  author  has  endeavored  to  keep  ch>8ely  in  view 
his  primary  design,  to  present  as  complete  a  collection  as  possible  of  technical  terms 
in  other  languages  than  English,  which  are  sp  copiously  scattered  through  the  books 
in  ordinary  professional  use.  With  this  view,  and  in  order  to  the  more  complete 
elucidation  of  their  meaning  and  application,  he  has  freely  resorted  to  ^e  works  from 
which  they  were  originally  taken.  Several  of  these,  including  some  which  "had  not 
been  previously  consulted,  have  been  read  in  course,  and  an  additional  variety  of  terras 
and  illustrations  have,  by  this  means,  been  obtained  from  sources  not  ordinarity 
accessible.  From  the  same  sources  many  other  words  have  been  extracted,  not  pro- 
perly falling  under  the  denomination  of  law  or  technical  terms,  but  a  knowledge  of 
which  has  nevertheless  been  found  essential  to  any  satisfactory  perusal  of  the  works  in 
which  they  occur. 

The  archttjological  character  thus  necessarily  imparted  to  the  work  may,  perhaps, 
be  considered  by  some  readers  an  objection.  In  an  age  of  new  ideas  and  progressive 
impulses  like  the  present,  in  which  the  technicalities  of  the  cmnmxm  law  (hitherto  the 
principal  source  of  our  jurisprudence)  have  been  made  the  object  of  especial  attack 
and  condemnation,  and  strenuous  (though  not  always  judicious)  efforts  employed  to 
expunge  from  use  even  the  traces  and  relics  of  the  peculiar  language  in  which  those 
technicalities  have  always  been  expressed,  the  utility  of  a  work,  the  avowed  object  of 
which  is  to  preserve  and  perpetuate  a  knowledge  of  this  language,  may,  perhaps,  be 
regarded  as  questionable. 

There  are  considerations,  however,  which  go  to  justify  the  author's  course  even  under 
the  circumstances  mentioned.  Not  to  dwell  on  the  admitted  fact,  that  the  more  rapid 
the  progress  of  change  in  any  age,  and  the  greater  the  number  of  words  discarded  from 
use,  from  whatever  cause,  the  more  obvious  the  necessity  of  works  expressly  devoted 
to  their  exposition — it  may  be  doubted  whether  the  present  progressive  tendencies  of 
things  are  destined  to  lead  to  permanent  results  of  the  kind  which  have  been  antici- 
pated. It  may  be  doubted  whether  works,  like  many  referred  to  in  the  following 
pages,  which  have  left  an  indelible  impression  on  the  system  to  which  Uiey  belong,  are 
really  destined  to  the  complete  oblivion  which  has  been  predicted  for  them.  But 
however  this  may  be,  it,  at  least,  will  not  be  denied  that  a  compilation  claiming,  like 
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tkm  pfesenty  to  lUustrste  the  kmffua^  cf  law  in  ^eneral^  would  hardlj  be  oonsideredl 

trae  to  its  object^  or  complete  in  its  deugn,  nnlese  it  exhibited  with  oleamess  the  coa- 

uee^oBB  which  necessaril j  exist  between  the  old  law  and  the  new,  and  kept  open,  with 

•Q  poenble  care,  tibe  paths  to  those  ^  fountains*'  of  learning,  from  which  the  leading 

minds  of  the  profession  hare  in  all  ages  **  preferred"  to  draw. 

So  &r  as  terms  and  phrases  of  the  character  jnst  mentioned'haye  been  deriyed  from 
the  chU  2a«,  their  introduction  into  the  present  work,  and  eyen  their  somewhat  minnte 
iUnstration  in  some  instances,  appear  to  rest  on  additional  grounds  of  utility  which  maj 
secure  them  from  objection.  A  marked  feature  of  seyeral  of  the  reforms  of  tiie  daj 
has  been  an  inclination  in  &yor  of  ihe  ideas  and  metiiods  peculiar  to  the  ciyil  law, 
occasioiMiIl J  resulting  in  their  formal  adoption  in  practice.  It  is  clear  that  whateyer 
moyemoits  maj  tend  to  bring  that  system  into  a  state  of  prominence  which  it  has  not 
hitherto  enjoyed  in  this  countoy,  must  tend  to  the  examination  and  study  of  its  peculiar 
fountains,  also, — the  collections  of  Justinian  in  their  original  languages.  The  frust  that 
the  dyil  no  less  than  the  common  law  has  always  had  its  technical  terms,  expressed  in 
nearly  the  same  language,  must  not  be  oyerlooked.  On  the  whole,  the  ultimate  result 
in  prospect  would  i^pear  to  be  not  so  much  the  extinction  of  the  French  and  Latin  of 
the  age  of  Britton  and  Fleta,  as  the  creation  of  a  new  necessity  for  an  acquaintance 
with  the  Latin  and  G^ek  of  the  Lower  Empire. 

in.  It  remains  to  notice  briefly,  in  conclusion,  the  principal  particulars  in  which  the 
work  has,  in  the  present  edition,  been  enlarged. 

As  already  intimated,  many  additional  words  haye  been  extracted  from  the  Corpus 
Juris  Ciyilis,  especially  from  the  Digests,  Code  and  Noyels.  Among  these,  including^ 
in  particular,  such  as  are  taken  from  the  celebrated  title  of  the  Digests,  De  Verborum 
Significatione,  will  be  foimd  a  variety  of  words  which  were  made  the  subjects  of  defi- 
niti<m  and  exposition  by  eminent  Roman  jurists.  Seyend  of  these  afford  analogies  of 
yalue,  especially  in  questions  arising  upon  the  equiyalent  words  in  English. 

Under  the  head  of  Law  Maxims,  considerable  additions  will  be  found  to  haye  been 
made.  Those  of  the  ciyil  law  haye  been  chiefly  taken  from  the  title  De  Diyersis 
BeguHs  Juris  in  the  Digests.  Those  of  the  oommon  law  haye  been  extracted  from  the 
best  authorities,  and  are  illustrated  in  the  same  manner  as  in  the  first  edition.  The 
plan  of  distributing  these  maxims  throughout  the  whole  body  of  the  work,  in  a  'charac- 
ter which  renders  them  easy  of  reference,  haying  been  approved,  has  also  been  con- 
tinued without  .change. 

Other  additions  comprise  such  as  have  been  made  from  the  laws  of  Scotland,  France 
aod  Spain,  both  ancient  and  modem.  The  laws  of  Spain  in  particular,  including  what 
is  sometimes  termed  Spanish-American  law,  haying  acquired  new  and  increasing  im- 
portance to  American  students  and  practitioners  in  some  of  the  new  states,  its  peculiar 
terms  and  phrases  have  been  treated  with  a  corresponding  degree  of  attention. 

J^ete-Vorky  Auguit  Ui,  1859. 
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PREFACE  TO  THE  FIRST  EDITION. 


Thx  object  wned  at  in  the  following  work  has  been  solely  to  illnstrate  the  langua^ 
of  ibe  lawy  and,  with  this  view,  its  plan  has  been  purposely  confined  to  the  exposition 
of  word9  and  phr<uei  otUy^  to  the  exclusion  of  much  of  the  matter  contained  in  most  of 
law  dictionaries  now  in  use.  In  this  respect,  the  example  of  the  older  lexicographers, 
inch  as  Cowell  and  Spelman,  has  been  followed,  in  preference  to  that  of  writers  of 
more  modem  date. 

The  **  Interpreter^  of  Cowell,  the  earliest  systematic  English  work  of  the  kind,  pos- 
sesMs  also  the  merit  of  being  the  basis  of  the  best  English  hw  dictionaries  which  have 
been  ^ren  to  the  public.  The  unsparing  use,  indeed,  made  of  this  author  (frequently 
wiUiout  acknowledgment)  by  those  who  have  followed  him,  has  justified  to  the  letter 
the  strong  expression  of  Spelman,* — a  plfigiario  nequiter  devoratus.  The  **  Nomo-Lex- 
icon"  of  Blount  is  little  more  than  a  re-print  of  the  Interpreter,  Twith,  however,  some 
valuable  corrections,)  and  a  very  large  portion  of  the  Dictionary  or  Jacob  has  obviously 
been  derived  from  the  same  source.  The  last  named  author  seems  to  have  been  the 
first  to  introduce  the  practice  of  superadding  to  the  definition  and  exposition  of  the 
terms  of  the  law,  summariet  of  the  law  itself ^  under  the  titles  indicated  by  the  terms 
explained ;  a  practice  which,  Uiough  tending  to  give  to  dictionaries  the  form  and  bulk 
of  cyclopaedias,  has  been  followed  m  several  modem  works  of  merit  and  authority. 

Tne  exclusion  of  this  superadded  matter  from  the  plan  of  the  present  work,  ^as  already 
mentioned,)  has  left  room  for  more  fully  presenting  the  explanations  which  it  is  intended 
to  convey,  and  which  are  given,  it  will  be  seen,  through  the  double  medium  of  definition 
and  translation.  In  other  words,  it  will  be  found  to  unite  the  qualities  of  a  Dictionary 
and  Glossary  indicated  in  its  title ; — ^a  combination  which  has  enabled  the  author  to 
present  not  only  the  ordinary  terms  of  the  law,  but  those  also  of  rarer  occurrence,  those 
which  are  chiefly  used  for  the  purpose  of  illustration,  and  those  which  exclusively  belong 
to  the  ancient  law  and  to  foreign  systems.  In  both  these  aspects,  its  plan  will  now  be 
more  particularly  explained. 

As  a  Dictionary,  it  is  devoted  to  the  definition  of  law  terms,  including  not  only  tech- 
nical terms,  or  "  words  of  art,"  properly  so  called,  but  also  ordinary  words  which  have 
been  used  in  technical  senses,  or  which  have  been  made  the  subjects  of  judicial  or 
legislative  construction  or  definition. 

As  a  Glossary,  it  is  devoted  to  the  translation  and  explanation  of  such  law  terms  and 
phrases  as  are  either  partially  or  entirely  obsolete,  of  terms  belonging  to  foreign  systems 
of  law,  of  ordinary  words  occurring  in  old  law  writers,  and  of  that  great  variety  of 
entire  and  fragmentary  phrases  in  various  languages,  (principally  Law  Latin  and  Law 
French,  but  occasionally  Greek,  Saxon,  and  the  modern  languages,)  which  are  to  be 
met  with  in  the  ancient  and  modem  books :  consisting  of  Law  Maxims,  quotations 
from  old  authors  having  the  force  of  maxims,  occasional  lines  or  couplets  in  verse,  de- 
tached portions  of  sentences,  and  initial  or  emphatic  words  of  old  writs,  statutes  and 
judicial  formulae. 

The  terms  and  phrases,  thus  defined  and  explained,  comprise  those  of  the  common, 
eifi],  canon,  and  feudal  law,  the  principal  codes  of  the  middle  ages,  the  law  of  nations, 
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the  general  maritime  law  of  Europe  and  America,  and  the  ancient  and  modem  mnni- 
cipai  law  of  Scotland,  France  and  Spain,  together  with  such  as  may  l>e«M>nsidered 
peculiar  to  the  jurisprudence  of  the  United  States. 

I.  As  a  Dictionary,  the  work,  as  already  observed^  is  exclusively  devoted  to  definition  ; 
the  matter  being  arranged  in  the  following  order :  First,  the  word  to  be  defined  is 
given  in  its  ordinary  form,  with  such  varieties  in  orthography  as  have  been  noticed, 
and  followed  by  an  abbreviation  indicative  of  the  language  to  which  it  belongs.  Next 
are  given,  in  brackets,  the  equivalent  words,  if  any,  of  the  old  law,  which  are  generally 
in  Iaw  Latin  or  Law  French ;  and  the  composition  or  etyfnology  of  the  word,  accord- 
ing to  the  best  authorities.  To  this  succeeds  a  notice  of  the  department  of  law  to 
which  the  word  belongs,  briefly  expressed ;  as,  "  In  the  civil  law,"  "  In  English  law," 
"In  maritime  law,"  "In  criminal  law,"  &c.,  according  to  the  case;  and  where  a  term 
or  proceeding  is  no  longer  in  use,  it  is  distinguished  as  being  "  In  old  English  law," 
"  In  old  practice,"  <&;c.  After  these  preliminary  explanations,  the  definitions  follow. 
These  have  been  either  literally  extracted,  or  made  up  from  the  best  sources  within  the 
author^s  reach,  and  are  illustrated,  in  most  cases,  by  examples  and  quotations.  Where 
a  term  has  received  various  definitions  from  writers  of  authority,  a  seledtion  has  gene- 
rally been  made  of  the  one  which  was  deemed  the  best,  but  in  the  case  of  leading  or 
important  words,  all  the  definitions  which  have  been  examined  are  given  at  length.  In 
a  few  instances,  new  definitions  are  submitted,  which  are  distinguished  either  by  an 
asterisk  at  the  end,  or  by-  the  absence  of  any  reference.  Where  a  term  has  several 
significations,  care  has  been  taken  to  give  all  that  could  be  collected,  with  the  proper 
references ;  and  the  same  is  done  where  a  word  has  been  used  in  different  senses,  at 
different  periods  of  time, 

It  has  sometimes  happened  that  no  mere  definition,  however  carefully  expressed, 
would  sufiice  to  convey  the  full  meaning  of  the  term  or  phrase  under  consideration. 
In  such  cases,  resort  has  been  had  to  the  aids  of  what  may  be  called  descriptive  defini- 
tion^ and  of  illustration  by  example;  the  utility  of  which,  it  is  believed,  will  be  apparent 
In  addition  to  these,  however,  illustrations  of  a  still  more  extended  kind  have  occa- 
sionally been  subjoined,  somewhat  on  the  plan  of  the  "  Biatrihce^^  of  Spclman ;  and  as 
these  mpplementary  notices  constitute  one  of  the  peculiarities  of  the  work,  the  objects 
and  uses  of  them  will  now  be  briefly  explained.  With  a  view  to  greater  distinctness, 
they  are  separated  from  the  other  matter  by  a  very  obvious  mark,  and  are  chiefly 
occupied  with  the  following  subjects :  etymology — history  of  the  introduction  of  terms 
and  of  the  changes  they  have  undergone  in  meaning — ^and  critical  observations  on  the 
definitions  given. 

The  abuses  to  which  etymology  has  at  times  been  subjected,  have  contributed  to 
give  that  branch  of  legal  philology  a  much  lower  place  in  general  estimation  than  it 
once  enjoyed.  Hence  the  comparatively  slight  attention  paid  to  it  in  the  modem  law 
dictionaries,  as  contrasted  with  the  laborious  researches  of  Spelman,  Calvin,  and  other 
early  lexicographers.  Its  obvious  value,  however,  in  throwing  light  upon  the  meaning 
of  language,  cannot  be  obscured  by  any  mere  mistakes  of  judgment  in  its  application. 
The  failures  of  some  of  the  great  Roman  jurists,  as  well  as  of  Lord  Coke  and  other 
eminent  common  lawyers,  in  matters  of  verbal  derivation,  seem  to  have  arisen  partly 
from  a  desire  to  accommodate  the  etymology  of  words  to  what,  it  was  supposed,  ought 
to  he  their  meaning,  and  partly  from  an  undue  extension  of  the  process  of  analysis  itself, 
simple  words  being  often  needlessly,  sometimes  absurdly,  separated  into  what  were 
imagined  to  be,  or  to  have  been  their  component  parts.  Another  source  of  error  in 
etymology  seems  to  have  been,  the  neglect  to  treat  it  in  a  historical  light  It  is  not 
enough  to  pursue  a  word  back  to  its  remotest  literal  elements,  without  reference  to  its 
legal  use  and  application  as  fixed  by  time.  The  true  legal  elements  of  a  word  often  lie 
at  a  much  lower  point  in  this  scale  than  is  generally  supposed,  and  beyond  this  point 
there  is  no  advantage,  nay,  often  actual  confusion  and  error,  in  tracinc;  them.  It  is 
easy,  for  instance,  to  refer  Uhel,  (a  defamatory  publication,)  to  the  Latin  ftbellus,  (a  little 
book,^  its  undoubted  origin  as  a  mere  word,  but  this  throws  no  light  on  the  essential 
meaning  of  libel,  as  a  term  of  law.  To  reach  such  meaning,  we  must  descend  to  the 
lower  period  when  lihellus  was  used  to  express  not  so  much  the  outward  form  of  the 
material  and  the  writing,  as  the  object  intended  by  it,  and  when  certain  of  these  libelli 
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Ikad  beeomit^lstiiigiushed,  aa  a  clafl«»  by  an  epithet  {famosij)  pecnliarlj  expreMive  of 
tbmr  clhracter,  and  which  became  thereafter  insepmhly  aimexed  to  them.  To  find 
the  period  when  the  term  Ubelius  fatnosus  first  acquired  a  setUed  meaning,  ia  to  fix  the 
oi^ptDi  of  the  m^em  word  tibel.  Indeed,  without  this  reference  to  time^  and  its 
important  influence  in  modifying,  changing,  and  sometimes  even  reversing  the  sense  of 
V4»d8^  the  most  accurate  iv^d  unquestionable  derivations  lose  all  their  value  as  illustra- 
tions of  raueaniag.  Hie  significance  of  the  radical  ideas  of  such  words  as  '^  adjourfC^ 
and  ^  (useUj^^  ci^mot  be  appreciated  without  reference  to  the  periods  when  they  first 
appear  to  ha^e  been  i^sed.  Mere  speculation,  in  short,  is  of  little  value  in  etymology, 
muesa  verified  by  examples  of  the  actual  use  of  words  at  former  periods,  and  the  process, 
^aborioafi  aa  it  may  be,)  of  tracing  wordti  upwards  through  ancient  records  and  writers, 
always  ke^ng  in  view  the  influences  which  have  been  mentioned,  seems  to  be  the 
only  ajDCrUrate  mean^  of  reaching  what  may,  with  afiy  confidence,  be  pronounced  the 
elemeftte  of  their  composition. 

IL  As  a  Glossary,  the  following  work  is  necessarily  devoted,  in  a  great  degree,  to 
translation ;  a  large  proportion  of  the  phrases  explained  being  taken  either  from  the 
Latin  of  the  civil  ww,  or  the  L&w  Latin  and  Law  French  of  the  old  common  law.  In 
tnuasJatu^  care  has  been  taken  to  follow  the  originals  as  closely  as  the  English  idiom 
would  permit*  In  many  instances,  freer  translations  have  been  added  for  the  purpose  of 
deacer  illipatcatioB,  but  in  no  case  substituted  for  the  others.  Whenever  it  was  practi- 
cable, phrases  of  a  fragmentary  character  have  been  restored  to  their  places,  aa  portions 
of  the  claosea  or  sentences  to  which  they  were  found  to  belong,  and  the  entire  ckosea  or 
aevteacea  have  themselves  been  presented  and  translated  for  the  purpose  of  more  clearly 
eipbuning  their  ose  and  application. 

Law  maxims,  it  will  be  seen,  occupy  a  prominent  place  in  this  department  In  the 
"twrnsJations  of  these,  paiticnlar  attention  has  been  paid  to;accuraoy,  and  errors  and  mis- 
conc^tiojBs  of  other  translators  have  occasionally  been  pointed  out.  Short  illustrationa 
<^  their  Qse  have  generally  been  ^vea  by  exam|]4es  9fid  quotations  from  eminent  writers 
and  pieces ;  and  the  maxims  themselves  have  been  traced,  whenever  practicable,  to 
ti^ir  sources  in  the  old  common  law  writers,  or  in  the  civil  law. 

A  Glossary  of  nanaes  of  places,  and  another  of  surnames  will  be  found  at  the  end  of 
the  woric  These  have  been  taken  from  the  dictionaries  of  Cowell  and  Blount,  with 
•Bfih  conectioiis  as  appeared  necessary,  and  with  such  additions  as  the  limited  time  of 
the  anthor  would  permit 

IIL  The  principal  authorities  which  have  been  followed  or  consulted  in  the  prepara- 
tion €d  thift  work  are  the  Interpreter  of  Cowell  and  the  Glossary  of  Spelman.  Both  tnese, 
indeed,  may  be  said  to  constitute  ita  basis;  the  latter^  also,  (which  it  were  superfluous 
to  oommend,)  beiuff  generally  adopted  as  a  model  The  old  Law  French  wori  entitled 
^  TermcM  ds  la  Letfj  and  the  Pictionaries  of  Jacob,  Tomlins,  Whi^aw,  Holthoase  and 
Wharton,  with  the  American  Dictionary  of  Bouvier,  and  the  general  Dictionaries  of 
Webster  and  Richardson  have  also  been  referred  to.  A  laree  number  of  new  illustra- 
tibns  and  many  additional  terms  and  phrases  have  been  obtained  from  the  civil  law, 
aad  the  best  sources  of  English  and  American  jurisprudence,  including  the  well-known 
treatises  of  Bracton,  Britton,  Littleton,  Coke,  BUckstone,  Wooddesson,  Chitty,  StepheI^ 
Kent  and  Stoty,  besides  the  principal  conmion  kw  and  eqnitv  Reports. 

Amone  the  more  ancient  of  the  treatises  just  named,  that  of  Bracton  has  been  quoted 
with  nerhaps  the  grealiest  frequency.  No  apology  is  believed  to  be  necessary  iot  this, 
considering  the  importfuit  bearing  of  that  great  work  upon  the  theory  and  practice  of 
English  jurisprudence  ever  since  it  was  written.  A  huge  proportion  of  the  lAtin  quota- 
tions scattered  through  the  old  books,  (particularly  the  Reports  and  Institutes  of  Sir 
Edv^d  Coke,)  is  taken  directly  or  indirectly  from  Braoton's  treatiie,  and  several  impor- 
tant maxims  of  BogUsh  and  American  law,  with  many  technical  terms  still  in  use,  may 
be  tiaced  to  th<^  sa^e  spiMroe.  A  peculiar  interest,  moreover,  attaches  to  this  writer, 
from  the  circanistaaoe  that  his  is  not  only  the  first  systematic  law  treatise  of  magnitude 
^ve?  vritten  in  i&Aglai)^)^  b^t  was  written  at  a  time  when  the  common  law  itself  was  in 
^gfq^fim  of  iSoffantiofl,  aad  constitutes  a  principal  channel  through  which  many  rules 
of  the  civil  law,  accompanied  by  more  or  less  of  its  language,  were  engrafted  upon  the 
native  jorisprodence. 
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Frequent  reference  has  also  been  made  to  the  early  contemporary  treatise  of  Britton, 
chiefly  for  illustrations  of  the  meaning  of  terms  and  phrases  in  early  law  French,  but 
occasionally,  also,  as  throwing  valuable  light  upon  the  sense  of  passages  or  single  words 
in  Bracton.  The  works  of  these  two  writers,  indeed,  may  be  said  to  represent  respec- 
tively the  Latin  and  French  of  the  periods  at  which  they  were  written,  and  are  chiefly 
relied  on  as  authorities  for  that  purpose.  The  Latin  of  later  periods  has  been  illustrated 
by  references  to  the  Register,  to  the  principal  statutes  and  treatises  composed  in  that 
language,  and  to  the  old  reports  and  books  of  practice ;  the  French,  by  references  to  the 
old  French  statutes,  to  the  Year  Books  and  later  reports,  and  to  the  treatises  of  Little- 
ton and  other  writers.  The  Norman  Dictionary  of  Kelham  has  also  been  consulted,  but 
the  barbarous  or  corrupt  forms  of  most  of  the  terms  given  in  that  work,  the  occurrence 
of  known  typographical  errors  in  some  cases,  and  the  general  absence  of  reference  to 
authority  (which  might  furnish  a  ready  means  of  correction)  have  prevented  any  very 
extensive  use  of  its  contents.  The  utility  of  the  last  named  publication,  it  may  be 
observed,  would  have  been  greatly  enhanced,  had  the  words  it  contains  been  accom- 
panied in  all  cases  by  explicit  references  to  the  sources  from  which  they  were  taken. 

The  Civil  Law  has  contributed,  it  will  be  seen,  a  considerable  proportion  of  the  terms 
and  phrases  translated  and  explained  in  the  course  of  this  work.  Most  of  these  have 
been  directly  taken  from  the  Institutes,  Code,  Digests,  and  Novels  of  Justinian ;  and  the 
passages  in  which  they  occur  have  generally  been  quoted  and  translated  as  fumishiDg 
the  best  explanations  of  their  meaning  and  application.  Additional  illustrations  have 
been  derived  from  the  writings  of  the  civilians :  and  among  these,  the  elementary  works 
of  Heineccius  and  Mackeldey,  and  the  valuable  Analysis  of  Hallifax  have  been  most  fre- 
quently referred  to.  A  variety  of  definitions  have  also  been  extracted  from  the  standard 
lexicons  of  Calvin,  (who  is  mentioned  by  Cowell*  in  terms  of  peculiar  commendation,) 
Prateus,  Spiegelius,  Oldendorpius,  and  others.  These  civil  law  terms  do  not  appear  to  have 
been  hitherto  presented,  to  any  extent,  in  any  English  law  dictionary.  A  few  are  to 
be  met  with  in  Cowell,  next  to  none  in  Spelman,  and  those  which  are  given  in  later 
works  are  taken  rather  from  the  modem  civil  law,  than  the  original  collections  of  Justinian. 
From  the  Constant  reference  made  to  the  latter,  however,  in  all  the  modem  systems,  as 
well  as  in  American  jurispradence,  their  peculiar  terms,  as  expressed  in  the  original 
languages,  have  been  thought  to  be  of  sufficient  general  importance  to  justify  the  par- 
ticular attention  which  has  been  bestowed  upon  them.  A  number  of  important  law 
maxims  have  also  been  quoted  from  the  same  sources,  which  are  not  to  be  found  in  the 
maxim  books  now  in  general  use. . 

Next  to  the  law  of  England,  from  which  our  own  has  been  so  extensively  derived, 
that  of  Scotland  is  perhaps  the  most  important  to  an  English  or  American  student, 
considered  with  reference  to  the  terminology  of  the  science.  A  marked  peculiarity  of 
this  law,  especially  in  its  older  periods,  is  its  close  adherence  to  the  Latin  in  the  forms 
of  its  technical  terms,  many  of  which  are  essentially  Latin,  the  termination  only  being 
slightly  varied ;  e.  g.  caution,  cedent,  decedent^  decern,  decreet,  diepone,  excamhion,  lucra- 
tive, successor,  terce,  transumpt,  vitious,  intromissian,  &c  The  same  law  is  valuable, 
also,  from  Jiaving  preserved  the  meaning  of  several  Saxon  words  and  feudal  terms 
which  cannot  be  satisfactorily  traced  through  the  English  books.  These  considerations 
will  account  for  the  particular  attention  paid  to  Scotch  law  terms  in  the  following 
pages. 

Throughout  the  work,  it  has  been  deemed  an  important  part  of  the  explanations 
given,  to  distinguish  as  accurately  as  possible  between  such  terms  and  phrases  as  are 
still  in  use^  and  those  which  have  become  partially  or  entirely  obsolete;  and  the  same 
object  has  been  kept  in  view  in  regard  to  such  rales  of  law  and  practical  proceedings 
as  have  been  introduced  or  referred  to,  in  the  way  of  illustration.  The  proper  dis- 
tinction, in  the^e  cases,  has  been  expressed  either  by  the  brief  preliminary  designation 
of  the  term,  phrase  or  proceeding,  as  one  "  In  old  law,"  "  In  old  practice,"  Ac.,  or  by 
compendiously  noticing  at  the  end  of  the  definition  or  description,  the  changes  by 
which  proceedings  have  been  abolished,  laws  repealed,  or  rales  or  customs  abrogated. 
The  Commentaries  of  Blackstone,  in.  particular,  have  been  compared  throughout  with 

*  Interpreter,  ed.  1607,  pre£ 
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the  Taluable  **  New  CoDMnentaries*'  of  Mr.  Serjeant  Stephen,  by  which  they  hare  been 
more  closely  accommodated  to  the  present  state  of  the  law  in  England. 

In  adapting  the  work  to  the  uses  of  American  readers  and  students,  care  has  been 
taken  to  introduce  such  matter  as  appeared  to  be  of  the  most  general  and  permanent 
interest  and  value.     To  keep  accurately  in  view  the  terminology  applicable  to  the 
jurisprudence  of  each  particular  State,  especially  in  its  dependence  on  the  changes  now 
so  frequent  and  sudden  in  State  legislation,  would  seem  to  be  scarcely  attainable  bv 
any  degree  of  attention  or  industry  that  could  be  devoted  to  the  subject     The  diffi- 
culties attending  definition  as  fixed  by  local  statute  law,  arising  from  the  entire  ab- 
sence of  any  common  standard,  have  recently  been  placed  in  a  strong  light  by  an 
eminent  American  judge.*     The  definitions  given  in  the  standard  treatises,  and  in  the 
opinions  of  the  bench,  partake  of  a  much  ^eater  degree  of  uniformity,  and  for  this 
reason  they  have  been  more  generally  quoted  and  relied  on. 

With  this  prefetory  notice  of  its  plan  and  purpose,  the  work  is  now  submitted  to 
the  examination  of  the  profession.  That  its  execution  has  fallen  far  short  of  its  design, 
is  already  but  too  apparent  to  the  author's  own  observation.  Of  the  defects  that  may 
be  discovered  in  its  pages,  some  seem  to  be  inseparable  from  the  task  of  first  compil- 
me  any  matter  of  the  kind  from  sources  so  numerous,  and  scattered  over  so  wide  a 
fidd.  But  it  is  hoped  that  neither  these  nor  such  as  may  be  fairly  chargeable  to  want 
of  judgment,  care  or  information,  will  be  found  seriously  to  impair  its  general  utility, 
or  occasion  r^ret  for  the  time  and  labor  devoted  to  its  composition. 
NevhYork,  Dee.  31«/,  1860. 


•  Mr.  Justiee  CAtraa,  in  Nelson  «.  Carland,  1  HomarS^  R.  266,  2*71 
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) 


a,  b,  in  tbe  old  books,  denoU  the  fint  and  second 
pages  of  a  folio  or  leal 

ace.  according,  accordioglj. 

aijm.  (adjinem,)  at  the  end. 

antepenult,  before  the  last  bot  one. 

dpvo,  in ;  contained  or  quoted  in. 

org,  {arguendo,)  in  argmog;  in  argmnent 

b.  book. 
B.  Baron. 
Belg.  Dntcb. 

Brit  British  or  Welsh. 

e.  cap.  {cafmi,)  chapter. 

cc  capp.  (capita,)  chapters. 

e.  ch.  chap,  chapter. 

C  Chancellor. 

a  R  Chief  Baron. 

C  J.  Chief  Justice,  or  Chief  Judge. 

Cart  {cartn,)  charter. 

Chart  (cAorto.)  charter  or  deed. 

const  constitntion. 

d.  (dcrmf,)  on  the  back. 
Dan.  Danish. 

diaL  dialogue, 
disa.  dissertation. 

e.  g,  (exemj^i  grat%€^)  for  example. 
Eng.  English. 

et  mq,  (et  sequent ;)  et  teqq.  {et  seqwntia,)  and  the 

foUoving. 
foL  folio  or  leaf, 
fr.  (fragmeniumi)  fragment 
Fr.  French. 
Germ.  German. 
Goth.  Gothic 
Qt.  Greek. 
Grsco-barb.  barbarous  Greek,  Greek  of  the  lower 

empire. 
Gmco-Lat  Greek-Latin ;  essentially  Greek,  but 

in  a  Latin  form, 
h.  t  (hoe  tUulo,)  under  this  title, 
h.  T.  (hoc  voce,)  under  this  word. 
Heb.  Hebrew. 

ibid,  (ibidem,)  in  the  same  place. 
Id  (idem,)  the  same. 

Jd  ibid  (idem  ibidem,)  the  same  in  the  same  place, 
tit  an,  (in  anno,)  under  the  year. 
tn  don.  (in  dor$o,)  on  the  back. 
in  Jin.  (injine,)  at  the  end. 
in  loe.  (tn  loco,)  in  or  on  the  place. 
in  marg,  (in  margine^)  in  the  margin. 


infia,  below. 

JUL  lUlian. 

J.  Justice,  or  Judge. 

1.  (lex,)  law. 

11  {legiM,)  lawa. 

L.  Fr.  Law-French. 

Lb  Lat  Law-Latin,  or  low  Latin. 

Lat  Latin. 

Latino-barb,  barbarous  Latin ;  Latin  of  the  lower 

empire  or  middle  agesi 
Latiiio-Gr.  Latin-Greek,  Latin  in  Greek  lettera. 
lib.  (liber,)  book, 
liv.  (livre,)  book. 

Lomb.  Lorobardian  or  Lombardio. 
ra.  memb.membr.  (mem^rona,)  skin  of  parchment, 
max.  maxim. 

n.  num.  (nwneru9  or  nwnero,)  numbsr. 
Norm.  Norman, 
not  (nota,)  note. 
O  Eng  old  English. 
O.  Fr.  old  French. 
O.  So.  old  Scotch, 
oba  (obtervatio,)  obsenration. 
Op.  (opera,)  works. 

P.  J.  Presiding  Judge;  President  Judge, 
par.  (part  or  parte,)  part 
par.  paragraph. 

iMitftm,  every  where ;  in  rarious  placesi 
Pat  Patent 
per,  hy. 

per  tot  (per  totum,)  throughout 
pi  placitum. 

pr.  ( prineipium,)  beginning. 
pro<Bm.  (procemium^  preface  or  introduction, 
q.  d.  (quan  tUeat,)  as  though  you  would  say ;  as 

much  as  to  say. 
q.  T.  (quod  vide,)  which  see,  (referring  to  one.) 
qq.  ▼.  (qua  vide,)  which  see,  (referring  to  se?eraL) 
qu.  (quoMtio,)  question, 
qu.  (qucere,)  inquire ;  a  note  of  doubt 
R.  Reports, 
reg.  (regula,)  rule, 
rot  (rotulut,  or  rohUo,)  roll 
rott  (rotuli,  or  rotulie,)  rolls, 
s.  sect  section. 
Sax.  Saxon. 
Sc  Scotch. 
sees,  session. 
Span.  Spanish. 
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88.  sections. 

St.  stat  statute. 

tntpra,  above. 

Swed.  Swedish. 

t  tit  (iitulut  or  tiiulo,)  title, 

tempw  {temparef)  in  the  time. 

Teut  Teutonic,  or  old  German. 

titt  tittt  {tUuli  or  Htulu,)  titles. 

torn,  (tome,)  volume. 

tr.  tract  (traetaius^)  tract  or  treatise. 


ub.  inf.  {ubi  infra,)  in  the  place  below,  or  next  cited. 
u6.  tup,  {ubi  tupra,)  where  above  quoted ;  in  the 

place  or  passage  last  cited, 
ult  (tUtimui,  ultimo,)  the  last 
vet  {vehu,)  old. 

Vet,  Cart,  {vetus  carta,)  old  deed. 
Vet,  MS.  old  manuscript. 

voc.  {voce  or  voecAulo,)  word ;  in  or  on  the  word, 
voce,  (vocibut  or  vocabulit,)  words;  in  or  on  the 

words. 


Brackets,  [  1  are  used  to  distinguish  such  matter  as  is  added  or  inserted  by  the  author  in  definitions 
and  translations,  for  the  purpose  of  clearer  explanation  of  the  meaning ;  and  also  such  occasional 

'  emendations  of  passnges  in  old  authors  as  seemed  to  be  reauired  by  the  context  The  marginal 
pages  of  authorities  referred  to,,  are  sometimes  distinguished  in  the  same  manner. 

An  asterisk,  *  at  the  end  of  a  definition,  denotes  that  it  is  of  the  author's  composition.  Tlie  same 
mark  prefixed  to  a  reference,  denotes  that  the  definition  or  other  matter  is  not  literally  quoted, 
but  made  up,  or  substantially  extracted  from  the  authorities  referred  to.  The  same  mark,  pre- 
fixed to  the  number  of  a  page,  denotes  a  marginal  paging. 

A  dash,  —  is  used  to  separate,  in  the  same  paragraph,  definitions  g^ven  by  different  authorities, 
where  the  term  defined  has  but  one  meaning:  definitions  which  express  tUttinet  meanings,  beinsr 


arranged  in  distinct  paragraphs. 


*iy*  is  used  to  separate  the  definitions  from  the  illustrative  matter  which  has  been  explained  in  the 
preface. 

law  HftXilDS  are  inyariably  distinguished  by  the  type. 
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REFERENCES,     USED    IN    THIS    WORK. 


A,  GdL  Jfoet.  AtL    Auli-Gellii  Noot«  Attiee. 
A,  K  Marth,  i2.    A.  K  Manludl's  (Kentuoky) 

Reports. 
Abb.  on  Ship,     Abbott  on  Shipping. 
Adam*»  JRciru  Ant     Adam*t  Ronun  Antiquities. 
AtL  on  EkcL    Adams  on  SJectment 
Ad.  d:  ElL    Adolphus  and  Ellis'  Renortsi 
Ad  A  ElL  (K  &)    Adolphus  and  ElUi'  Reports, 

New  Series. 
Addami  JL    Addams*  Reports. 
Almbama  R,    Alabama  Reports. 
AliM.  Crink  Pr,     Alison's  Criminal  Practice. 
Am,  ds  Fer,  on  HxU    Amos  and  Ferard  on  Flz- 

taren 
Am,  Lead.  Cat.    American  Leading  Cases. 
AamhL    Ambler^s  Reports. 
And»    Anderson's  Report& 
Andrty»€n  Rev.  Law.    Andrews  on  theRerenae 

Laws  of  the  United  SUtea. 
Ang.  on  Carrien.    Angell  on  Carriers. 
Ang.  and  AmeM  on  Corp.     Angell  and  Ames  on 

Corporations. 
Ang.  on  Life  db  Fire  Int.    Angell  on  Life  and 

Fire  Insurance. 
Ang.  on  lUe  Waten.    Angell  on  'Tide  Waters. 
Ang.  on  LimiL    Angell  on  Limitation. 
Ang.  on  Watercourtet,    Angell  on  Watercourses. 
Anetr.    Anstruther's  Reports. 
AreK  Bankr.  Law.    Arohbold's  Bankrupt  Law. 
Areh.  Civ.  PI    Archbold's  Civil  Pleading. 
Arch.  Cr.  PL    Arohbold's  Criminal  PleadiDff. 
Arch.  LandL  ds  Ten.    Arohbold's  Landlora  and 

Tenant 
Arek.  y.  Priui.    Archbold's  Nisi  Prius. 
AreK  N.  PracL    Archbold's  New  Practice. 
Arck  Pr.    Arohbold's  Practice. 
Arkantas  JL    Arkansas  Reports. 
Arkle^t  JL    Arkley*s  (Scotch)  Reports. 
Am.  on  Ins. .  Amoald  on  Insurance. 
ArL  tup.  Chart.    Artieoli  super  Chartas. 
Artie.  Cleru    Artieuli  ClerL 
Atherteg  on  Mar,  8etL    Atherley  on  Marriage 

Settlemeiita. 


Auie.  de  Jerui.    Assises  de  Jerusalem. 

Atk.    Atkyn's  Reports. 

AyL  Pand.     AylifTe's  Pandect 

Agl.  Partrg.     Ayliffe's  Parergon. 

Aruni$  MariL  Jxm,    Ajrani's  Maritime  Law. 

B.  db  A.  or  B.  db  Aid,    Baniewall  and  Aldersoo's 

Reports. 
B.  db  Ad,    Bamewall  and  Adolphus'  Reports. 
B,  db  C,    Bamewall  and  Cresswell's  Reports. 
B.  db  P,    Boeanquet  and  Puller's  Reports. 
B.  Monro^t  JL    B.  Monroe*s  (Ky.)  Reports. 
Bab.  on  AveL    Babington  on  Auctions. 
Bae,  Abr.     Bacon's  Abridgmeot 
Bac  Max.    Bacon's  Maxims. 
Bae.  Read.  U$.    Bacon's  Reading  on  the  Statute 

of  Uses. 
Bailei^e  R.    Bailey's  (a  C.)  Reports. 
Baldwin*^  R    Baldwin's  Circuit  Court  Reports. 
Barbom't  Chanc.  Pr.    Barbour's  Chancery  Prac- 
tice. 
Barbow'i  R.    Barbour's  (N.  Y.)  Reports. 
Barbour's  Ch.  R    Barbour's  Chnncery  Reports. 
Barr.   Obe.  Stat    Barringtou's  Observations  on 

the  Sututes. 
BdVe  App.  Cat.    Bell's  (Scotch)  Appeal  Case?. 
Beir$  Com,    Bell's  Commentaries  on  the  Law  of 

Scotland. 
BelTt  JHcL     Bell's  Dictionary  of  the  Law  of 

Scotland. 
Benedieft    Adm.    Pr,      Benedict's    Admiralty 

Practice. 
BenL     Benloe's  Reports. 
Benth.  Jud  Ev.    Bentham's  Rationale  of  Judicial 

Evidence. 
Bett  on  Evid.    Best  on  Evidence. 
Bett  on  Pret.    Best  on  Presumptions. 
BiWtR    Bibb's  (Ky.)  Reports. 
Bing.  R    Bingham's  Reports. 
Bing*  Jf,  C.    Bingham's  New  Cases, 
j^tfin.  or  Binne^t  R    Binney's  Reports. 
Bl,  Com.    Blackstone's  Commentaries. 
BLR    Sir  W.  Blackstone's  Reports. 
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Blackf.  R    Blackford's  rindiana)  Reports. 

BlatchforeTM  JL    Blatchford's  Circait  Coart  Re- 
ports. 

Blight  JL    Bligli*s  Reports  (House  of  Lords.) 

Blount     Blount's  Nomo-lexioon. 

Bohun*$Cur8.  Cane.    Bohun'sCursusCancellarie. 

BohufCt  Ifut.  Leg.    Bobun's  Institutio  Legalis. 

BooteU  Bitt     Boote*s  Historical  Treatise  of  a 
Suit  at  Law. 

Boi.  A  PvlL    Bosanquet  and  Poller's  Reports. 

Bouvier.     Bonvier*s  American  Law  Dictionary. 

Bract    BracloD  de  Legibus  et  Consuetudinibap 
Anglin. 

BradforcTt  R,    Bradford's  Surrogate's  Reports. 

BrancKt  Pr»    Branch's  Principia  Legis  et  iEqni- 
totis. 

Brandt.    Brande's  Dictionary  of  Science,  «kc. 

BrtMaoniui,     Brissonius  De  Yerborum  Signifioa- 
tione. 

BriU,    Britton. 

Bro.  Abr.     Brooke's  Abridgment 

Bro.  C.  C.    Brown's  Chaticery  Cases. 

Bro.  Civ.  Law.    Browne's  Civil  and  Admiralty 
Law. 

Bro.  P.  C.    Brown's  Parliamentary  Cases. 

Brock.  i2.     Brockenborougb's  Reporta. 

Brod  A  Bing.    Broderip  dL  Bingham's  Reports. 

Broom*$  Max.     Broom's  Legal  Maxims. 

Browne  on  Act     Browne  on  Actions. 

Brouml.    Brownlow's  Reports. 

BroumL  &  Oolde.    Brownlow  and  Goldsborough's 
Reporta. 

BrowrCt  R.    Brown's  (Scotch)  Reports. 

B%dl.  N.  P.    Buller's  Nisi  Prius. 

Bulttr.     Bulstrode's  Reports. 

Burge  on  Suret     Burge  on  Suretyship. 

Burge  Col.  <t  For.  Law.    Burge  on  Colonial  and 
Foreign  Law. 

Burn*»  £ccl.  Law.    Burn's  Ecclesiastical  Law. 

hurr.    Burrow's  Reports. 

Burr.  Sett  Caa.    Burrow's  Settlement  Cases. 

Burr.  Auign.     Barrill  on  Assignments. 

Burr.  Cire.  £v.    Burrill  on  Circumstantial  Evi- 
dence. 

Burr.  Law  Diet    Burrill's  Law  Dictionary. 

^KiT.  Pr.    Burrill's  Practice. 

Burton*»   Real   Prop.     Button's  Law   of   Real 
Property. 

Bvtler't  Co.  Liit    Butler's  Notes  to  Coke  Little- 
ton. 

BuUer'e  Hor.  Jur.    Butler's  Horse  Jnridicse. 
Bynk.  QucB»t  Jur.  Pub.    Byukershoek's  Quaes- 
tiones  Juris  Publioi. 

C.  it  F.    Clarke  and  Finelly's  Reports. 

C.  A  J.    Crompton  and  Jervis'  Reports. 

C  <t  K.     Carrington  and  Eirwan's  Reporta. 

0.  dt  M,    Carrington  and  Marshman's  Reports. 

C  <fc  P.    Carrington  and  Payne's  Reports. 

Coined  R.    Cuines'  (N.  T.)  Reports. 

Call,  on  Sew.     CalHs  on  Sewers. 

CalCe  R,    Call's  (Virginia)  Report*. 

Calthr    Calthrop's  Reports. 

Calv.  Lex.  or  Ca'v.  Lex.  Jur.     Calvini  juezioon 

Juridicum. 
Cal9,  on  Part    Calvert  on  Parties  to  Suits  in 

Equity. 
Camd.  Brit    Camden's  Britannia. 
Campb.    Campbell's  Reports. 
Oarr.  A  M,    Carrington  and  Marshman's  Reports. 


Cart  dt  Foreet    Carta  de  Foreata. 
Carth.    Carihew's  Reports. 
Cat.  temp.  Hardw.    Cases  tempore  Hardwicke. 
Caa,  temp,  Talb.    Cases  tempore  Talbot 
Caeeiod.  Var.    Cassiodori  Variarum. 
Chan.  Caa.    Chancery  Cases,  or  Cases  in  Chan- 
cery. 
Chane.  Pree.    Chancery  Precedents. 
Chart.  Fhrett    Charta  de  Foresta. 
Chart  Civit  Lond.    Charta  Civitatis  LondinL 
Chitt  Arch.  Pr.    Chitty's  Archbold's  Practice. 
Chilt  on  Billa,    Chitty  on  Bills.j 
Chitt  Bt  Com,    Chitty's  Blackstone's  Commen- 
taries. 
Chitt  Com.  Law.    Chitty's  Commercial  Law. 
Chitt  Contr.    Chitty  on  Contracts. 
Chitt  Oen.  Pr.    Chittj's  General  Practice. 
Chitt  Pt    Chitty  on  Pleading. 
Chitt  R.    Chitty's  Renorts. 
Civ.  Code  Louia.    Civil  Code  of  Louisiana. 
Clerked  Prax.  Cur,  Adm.    Gierke's  Praxis  Corin 

Admiralitatis. 
Co.    Coke's  Reports. 
Co.  Entr.    Coke's  Entries. 
Co.  Litt    Coke  on  Littleton. 
Cod    Codex  Justiniani. 
Cod  Theodoa.    Codex  Theodosianna. 
Code  Civ.    Code  Civil. 
Code  Nap,    Code  Napoleon. 
Cole  on  Grim.  Inform.    Cole  on  Criminal  Infor* 

mations. 
Com.    Comyn's  Reports. 
Com,  Dig.    Comyn's  Digest 
Comb.    Comberbach's  Reporta. 
ComHocVa  R.    Comstock's  (N.  Y.)  Reports. 
Cond  R.     Condenpcd  Reports. 
Conf.  Chart     Confirmatio  Chartarnm. 
ConkL  Treat    Conkling's  Treatise  on  Jurisdiction. 
Conn.  R.    Connecticut  Reports. 
Cottaol.  del  Mare.    Consolato  del  Mare. 
Cooke  on  Def.    Cooke's  Law  of  Defamation. 
Cooke*a  R    Cooke's  (Tenn.)  Reports. 
Coop.  Just  Inat.    Cooper's  Justinian's  Institntes. 
Coote  on  Mortg,    Coote  on  Mortgages. 
Corp,  Jur.  Can,    Corpus  Juris  Cnnonici. 
Corp.  Jur.  Civ.     Corpus  Juris  Civilis. 
Coventry  on  Conv.  Evid    Coventry  on  Convey- 
ancer's Evidence. 
Cowelt    Cowell's  Interpreter. 
Cowp.    Gowper's  Reports. 
Cowen^a  R,    Cowen's  (N.  Y.)  Reporta. 
CrahVa  Hiat    Crabb's  History  of  English  Law. 
Crahb'a  Real  Prop.    Crabb's  Law  of  Real  Pro- 
perty. 
Crabbea  R.     Crabbe's  District  Court  Reports. 
Craig  or  Crag  Jua  Feud    Craig*s  Jus  Feudale. 
CraneJCa  R.    Cranch's  Reports. 
Cro.  Car.    Croke's  Reports.    (Charles  I.) 
Cro.Et    Croke's  Reports.    (Elizabeth.) 
Cro.  Joe.    Croke's  Reporta.    (James  L) 
Crompt    Juried      Crompton's    Jurisdiction    of 

Courts. 
Crompt.  it  Meea,    Crompton  and  Meesou's  Re- 
ports. 
Cr.  Meea.  it  Roac    Crompton,  Meeaon  and  Ros- 

coe's  Reports. 
Cruise* a  Dig.    Cruise's  Digest 
Curteid  R,    Curteis'  Reports. 
Curtid  R    Curtis'  Circuit  Court  Reporta 
Cuahin^a  R    Cashing's  (Mass.)  Reportsi 
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D.  <Jb  Ck,    'Deaeon  aod  ChiUj's  Reporti. 
B.  *  CL    Bow  and  Clarke's  Report*. 
D.^R,    DowliDg  and  Rjland't  Reports. 
DoL    Dalison's  Reports. 
DoUoiT  R.    Dallas'  Reports. 
DdrympU  FeutL      Dslrymple  on  Feudal  Pro- 
perty. 
Dan^M  Ahr,    Dane's  Abridgment 
DmielCi  Ckane.  Fr,    DaoieU^s  Chancery  Prae- 

tiee 
Da9.    Dniee  K    Davies*  ReporU 
Day*  R.    Day's  (Conn.)  Reportst 
JkertL   Childeb.  ad  L.  Saiie,     Deereta  Childe- 

berti  ad  Legem  Sslicanu 
Dotto's  R,    Denio's  (N.  T.)  R^wrts. 
Dtaaui.  R    Desaossare's  (S.  C)  Reports. 
Dtn.  R    Derereox's  (N.  C.)  Reports. 
Dew.  dr  Bat  R,    Derereux  and  Battle's  (N.  C) 

Reports. 
JHaL  de  Scaec    Dialogns  de  Seaecaria 
Diekentf  R    Dickens'  Reports. 
JHo.     Digestum    or  Digests.     The  Digest  or 

Digests  of  Jostioisn. 
J>i9i.  ad  FUt,    Selden's  DisserUtio  ad  Fletam. 
Doei.and  Stud.    Doctor  and  Student 
DoeL  Floe.    Doctrina  PlacitaodL 
DtmoL     Domst's  Civil  Law. 
Domesd.    Domesday  Book. 
DoHgl.    Donglss'  Reports. 
IhwL  dr  RjfL    Dowling  snd  Ryland's  Reports. 
Doit's  F.  a    Dow's  PsrliamenUry  Cases. 
Dwdle^t  R.    Dudley's  (&  C.)  Reports. 
Jhur  on  Im,    Duer  on  Insurance. 
Ih^t  R    Duer's  (N.  Y.)  Reports. 
Dufrtmu,    Dufresne'sOloosary. 
I>i^    Orig.  Jur.      Dugdale's  Origines  Jnridi- 

eiales. 
Duk4  Charit  Ui.    Duke  on  Chsritable  Uses. 
Dunkin's  Addreu.    Dunkin's  Address  at  the  bsr 

of  the  Legislative  Assembly  of  Csnsdo. 
Purand.  Spec,  Jur.     Durandi  Speculum  Juris. 
Dmot.  on  !StaL     Dwarris  on  Statutes. 
J>^.    Dyer's  Reports. 

FatL    East's  Reports. 

£ati"i  P.  (7.    East's  Pleas  of  the  Crown. 

JSdtn.    Eden's  Reports. 

£dtn*»  Bankr.  Law.     Eden  on  the  Bankrupt  La  w. 

Edm.  Adm.  R    Edwards'  Admirslty  Reports. 

Edw  CKR    Edwsrds'(N.y.)Chsncery  Reports. 

Edm.  on  Fart    Edwsrds  on  Parties. 

Eda.  on  Rec    Edwards  on  Receivers. 

Emerig.  Tr.detAu.     Emerigon  Traite  des  Assur- 
ances. 

EneyeL  Am.    Encyclopedia  Americans. 
*     Enff.  Law  Js  Eg.  R.    English  Law  and  Equity 
Reports. 

EnglUK$  R.    English's  (Arkansas)  Reports. 

Eq.  CoK  Abr.     Equity  Coses  Abridged. 

Ertk.  JntL     Erskine's  Institute  of  the  Laws  of 
Scotland. 

Er*k,  Fr.     Erskine's  Principles  of  the  Law  of 
Scotland. 

E9p.  N.  P.  R     Espinaase's  Nisi  Prius  Reports. 

Esprit  de»  LoU,    Montesquieu's  Spirit  of  Laws. 

K  y.  B.    Fitzherberf s  Natura  Brevium. 
Feame  ConL  Rem,    Fesme  on  Contbgent  Re- 

mainderib 
Fdl  Mere,  Guar.    Fell  on  Meroftntile  Guaranties. 


Fet  Aee,    Fet  Afsarer. 

FewL  Lib.    Feudorum  Libri  or  Liber. 

Ftnch  L    Finch's  Law. 

FitMg.    Fitxgibbon's  Reports 

FUxk.  Just.    Fitzherbert's  Justice. 

/7«to.    Fleta,  sen  Commentarius  Juris  AnglicL 

Flor.  WigortL    Florentius  Wigomensis,  Florence 

^  of  Worcester. 

FonbL  Eq.    Fonblsnque  on  Equity. 

Forbet^  InaL    Forbes*  Institutes  of  the  Law  of 

Scotlsnd. 
Formid.  Solen.    Formuln  Solemnes. 
ForieMc  de  L  L  AngL    Fortesoue  de  Laudibos 

Legum  AngliA. 
FoeL  a  L    Foster's  Crown  Law. 
Fotter'M  R    Foster's  (N.  H.)  ReporU 
FranetM*  Max.    Francis'  Maxims. 
jPVMm.    Freeman's  Reports. 

Oaiue,  or  ^ati<«  IneL    Gsius'  Institutes. 

Gale  ds  Dae.    Oale  and  Davison's  Reports. 

Qale  di  Whail  Gale  and  Whatley's  Law  of  Ease- 
ments. 

Gall  or  Gallieon*e  R  Gallison's  Circuit  Court 
Reports. 

Gerv.  Dorobem,    Gervase  of  Canterbury. 

GibbonU  Rom,  Emp.  Gibbon's  Decline  and  Fall 
of  the  Roman  Empire. 

Gibe.  Cod    Gibson's  Codex. 

GUb.  O.  Fleae.  Gilbert's  History  and  Practice  of 
the  Court  of  Common  Pleas. 

GUb.  For.  Rom.    Gilbert's  Forum  Romsnum. 

GUb.  Ten,    Gilbert  on  Tenures. 

GUVt  R    Gill's  (Md.)  Reports. 

GUI  dr  Johns.  R  Gill  and  Johnson's  (Md.)  Re- 
ports. 

GUman's  R    Gilman's  (111.)  ReporU 

Glanv.  Glanville,  De  Legibus  et  Consuetudini- 
bus  Regni  Angli». 

Godb.    Godbolt's  ReporU 

Godolph.     Godolphin's  Orphan's  Legacy. 

Golds.    Goldsborough's  ReporU 

Gord  Dig.  Gordon's  Digest  of  the  Laws  of  the 
United  SUtes. 

Goulds  PL    Gonld  on  Pleading. 

Gow  on  Partn.     Gow  on  Partnership. 

Grady  on  Fixt    Grady  on  Fixtures. 

Grah.  Pr.    Graham's  Practice, 

Grand  Const,  Norm.  Grand  Coustumier  of  Nor- 
mandy. 

GraUanfs  R    Grattan's  (Va.)  ReporU 

Gra}fs  Chane.  Fr.    Gray's  Chancery  Practice. 

Gratf*s  R     Gray's  (Mass.)  ReporU 

Greenl.  Crmsis  Dig.    Greenleafs  Cruise's  Digest 

Greenl.  on  Evid.     Greenleaf  on  Evidence. 

Green's  R.     Green's  (N.  J.)  ReporU 

Greg.  Turon.    Gregory  of  Tours. 

GroL  de  uEqniL     Grotius  de  ^uiUte. 

Grot  de  Jur.  BslL  Grotius  de  Jure  Belli  ac 
Pacia 

Guyot  Inst  Fwi    Guyot's  Institutes  Feodales. 

ff.  Bl.    Henry  Blackstone's  ReporU 
Hagg.  EceL  R.    Haggard's  Ecclesiastical  ReporU 
HaUs  Anal.    Hale^  Analysis  of  the  Law. 
HaUs  HisL  Com.  Lata,    Hale's  History  of  the 

Common  Law. 
HaUsF.  C.    Hale's  Pleas  of  the  Crown. 
UaUam's  Mid,  Ag,    Hallam's  History  of  the  Mid- 

die  Ages. 
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Uailifax  Anal    Hallifax*B  AbaIj^us  of  the  Ronum 

Ciyil  Law. 
Haiti.  R.    Hftlsted's  (N.  J.)  Reports. 
Hamm.  N.  P.    Hammond'a  Niai  PrioA. 
Hardr.    Hardree*  Reports^ 
Hargr,  Co,  LiU,    HargraTe's  Notes  to  Coke  Lit- 
tleton. 
Hargr,  L.  TV.    Hargrave*8  Law  Tracta. 
Hargr.  St.  TVialt,    Hargrave*8  State  TriaU 
Earpef'$  R,    Harper's  (S.  C.)  Reports. 
Harr.  Dig.    Harnson's  Digest 
Harr.  ds  UUr$  R.   Harris  and  GilFs  (Md.)  Reports. 
Harr.  db  Johm.  R.    Harris  and  Johnson's  (Md.) 

Reports. 
Harr.  &  McH.  R.    Harris  and  MoHenry's  (Md.) 

Reports. 
Hawk.  P.  C.    Hawkins*  Pleas  of  the  Crown. 
HeaiKt  Max.    Heath's  Maxims. 
Heinee.  Elem.  Jur.  Civ.     Heineccii  Elementa  Ju- 
ris Civilis. 
Heinee.  Elem,  Jur.  Ckmib,    Heinecoii  Elementa 

Juris  Cambialis. 
Hen.  <k  Munf,  R,    Hening  and  Munford's  (Ya.) 

Reports. 
Hengh.  Mag.    Hengham's  Summa  Magna. 
HeL    Hetley's  Reports. 
Hiekci*  Tliet.    Hickes*  Thesaurus. 
Hill  on  TnuL    Hill  on  TruBtees. 
Hilliar<r»   Real   Prop.     Hilliard's  Abridgment 

of  the  American  Law  of  Real  Property. 
Hiira  R.     Hill's  (N.  Y.)  Reports. 
HiWiR.    Hill's  (a  C.)  Reports. 
Binemar.  Epitt.    Hiaomari  Epistole. 
Hob.    Hobart's  Reports. 
Eoffm.  MatL  in  Chane.    Hoffman's  Master  in 

Chancery. 
HoWi  R.    Holt's  Reports. 
Holthoute.    Holthouse's  Law  Dictionary. 
Hotom.  in  Verb.  Feud,    Hotomannus  dc  Yerbis 

Feudnlibus. 
Houard^e  Ang.  Sax,  Laws.  Houard's  Anglo  Saxon 

Laws. 
Hoto.  St.  Trial*.    Howell's  SUte  Trials. 
Hoved.  Ann.     Hoveden's  Annals. 
Howard: 9  R.    Howard's  Re|K>rts  (S.  a  U.  &) 
Hub.  Prcel.  Jur.  Civ.    Hubeii  Prffileetiones  Juris 

Civilift. 
HubbaekU  Ev.  of  Sueceit.    Hubback's  Evidence 

of  Succession. 
Hughei  Eg.  Drafts,     Hughes'  Equity  Draftsman. 
Hughee  on  Int.     Hughes  on  Insurance. 
Httmit   Com,     Hume's    Commentaries  on  the 

Criminal  Law  of  Scotland. 
Humph.  R,    Humphrey's  (Tenn.)  Reports. 
Hutt.    Hutton's  Reports. 

Ingulph.  HisL  CrogL    Ingulphi  Historia  Croy- 

landiffi. 
Inst    Institutes  of  Justinian. 
Inst.    Institutes  of  Lord  Coke. 
Inst  Cler.    Instructor  Clericalis. 
Indiana  R.     Indiana  Reports. 
IredelTs  Eg.  R,    Iredell's  (N.  C.)  Equity  Reports. 
Iredeir$  Law  R.    Iredell's  (N.  C.)  Law  Reports. 

/.  /.  Marsh.  R.    J.  J.  Marshall's  (Ky.)  Reports. 
Jae,  &  Walk,    Jacob  and  Walker's  Reports. 
Jac  Sea  Lams,    Jacobsen's  Sea  Lawa. 
Jacob,    Jacob's  Law  Dictionary. 
Jairm,  on  Wills,    Jarman  on  Wills. 


Jenk,  Cent    Jenkins'  Centuries  or  Reports. 

Johns,  Cas.    Johnson's  (K.  Y.)  Cases. 

Johns,  Ch,  R,  Johnson's  (N.  Y.)  Chancery  Re- 
ports. 

Jonns.  R,    Johnson's  (N.  Y.)  Reports. 

Jones  on  Bailm,    Jones  on  Bailment 

Jones*  Law  R,    Jones'  (N.  C.)  Law  Reports. 

Jone^  Eq.  R,    Jones'  (S.  C.)  Equity  Reports. 

Jornand.  de  /?#6.  OeL  Jornandes  *De  Rebus  6e- 
tiois. 

Jog  on  Conf.  Joy  on  the  Admissibility  of  Con- 
fessiona 

Jog  on  Enid.  Joy  on  the  Efidence  of  Accom- 
plices. 

Jul,  Frontin,    Jqjius  Frontinus. 

Eamet*  Eq.    Karnes^  Principles  of  Equit}*. 

Kaufm.  Mackeld.  Civ.  Law.  Eaufmann's  edition 
of  JSlackeldey's  Civil  Law. 

Eeb.    Eeble's  Reports. 

Keilw.    Keilway's  Reports. 

Kel.    Kelyng's  Reports. 

Kelham.    Kelham's  Norman  Dictionar}'. 

Kelli/^s  R.    Kelly's  (Geo.)  Reports. 

Kennetfs  Par.  Ant  Eennett's  Parochial  Anti- 
quities. 

Kennetfs  Close.    Kennett's  Glossary. 

Kenfs  Com.    Kent's  Commentaries. 

Keman*s  R.    Keman's  (N.  Y.)  Reports. 

Kiteh.    Kitohin  of  Courts. 

L.  Alam.    Law  of  the  Alemanni. 

L.  Baiwar.  or  Boior,    Law  of  the  Bavarians. 

L.  Rimtar.    Law  of  the  Ripuarians. 

L.  Saiie.    Salic  Law. 

L,  Fr.  JDict    Law  French  Dictionary. 

L.  Lat  Diet    Law  Latin  Dictionar}'. 

LL,Aluredi.    Laws  of  Alfred. 

LL  Atheist    Laws  of  Athelstan. 

LL.  Burgund.    Laws  of  the  Burgundians. 

LL.  Canuti  R,    Laws  of  King  Canute. 

LL.  Edw,  Conf,  Laws  of  Edward  the  Confes- 
sor. 

LL.  Out.  Cong.    Laws  of  William  the  Conqueror. 

LL  Hen,  I.    Laws  of  Henry  I. 

LL.  Incs.    Laws  of  Ina. 

LL  Lonaob.    Laws  of  the  Lombards. 

LL.  Malcolm,  R.  Scot  Laws  of  Malcolm,  King 
of  Scotland. 

LL.  Neapolit    Laws  of  Naples. 

LL.  W%ll.  Noth,    Laws  of  William  the  BasUrd. 

LL.  Wisegothor.    Laws  of  the  Yisigotha 

Lamb.  Archaion,    Lambard's  Arohaionomia. 

Lamb.  Eiren.    Lambard's  Eirenarcha. 

Lamb.  Explic.    Lambard's  Explication. 

Las  Part    Las  Siete  Partidas. 

Latch.    Latch's  Reports. 

Ld.  Raym.    Lord  Raymond's  Reports. 

Lee  on  Ab$tr.    Lee  on  Abstracts  of  Title. 

Leon.    Leonard's  Reports. 

Lev.    Levinz'  Reports. 

Lewie  on  Perp.    Lewis  on  Perpetuity. 

XtfiotV  U.  S.  Crim.  Law.  Lewis'  United  States 
Criminal  Law. 

lAh.  Feud,  Libri  Feudorum ;  the  Books  of  Feuds. 
See  Feud.  Lib. 

Lib.  Nig,  Seace.  Liber  Niger  Scaccarii ;  Black 
Book  of  the  Exchequer. 

Lib.  Rames.  Liber  Ramesiensis ;  Book  of  Ram- 
sey. 
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IJiL  RvHk  Seaee.    liber  Baber  SMMoarii ;  Bed 

Book  of  the  Ezeheqner. 
101.  Abr,     Lilly's  Abridgment 
LUL    liiUetoo'e  Tenarea. 
Xilt  R,    litUeton's  Beporta. 
UttdTilL    LiUeU'8(Ey.)ReporU 
Loecm.  de  Jur.  Mar.  Loeceidas  de  Jure  Maritime. 
ZcffL    Lofft'sB^rta. 
ZamU,  R.    LouiaiAnA  Beperta. 
laUto,    Latwycbe'a  Beporta. 
Zjftuiem,  Frov.    Lyndvode's  Provinoiale. 

JC  ^  O.    Manning  and  Oranger'a  Beporta. 
M.  O,  db  &    Manning,  Granger  and  Soott'a  Be- 
porta. 
jr.  dr  JT.    Mylne  and  Eeen'a  Beporta. 
li,  S  M.    Moody  and  MalldnV  Beporta. 
M.  S  P.    Moore  and  Payne'a  Beporta. 
M,ds  8,    Manle  and  Selwyn'a  Beporta. 
M.  ds  W,    Meeaon  and  Welaby'a  Beporta 
McCor^t  E.    McOord'a  (a  0.)  Beporta. 
McLeofCM  JL    McLean'a  Circuit  Court  Beporta. 
Maektld.  0i9,  Ltm.    Maekeldev'a  CivU  Lav. 
MaenaL  Bv.    Maonally  on  Eridenoe. 
Matph,  fm  Inf,    Maepheraon  on  Infanta. 
Jfoco.  JSvjL  S  W.    Macqneen  on  Hnaband  and 

Wife. 
Madd.  Chan.    Maddock'a  Chaneery. 
Had  Form,  Angl.  Madoz*  Formulare  Anglioannm. 
Mad,  SisL  JSxck     Madoz*  History  of  the  £z* 

chequer. 
Mojf.  Chart,  or  Cart    Magna  Charta,  or  Carta. 
Mag.  Rot.  JPip,    Magnus  Botulua  Fipas;  Great 

Boll  of  the  Pipe. 
Mam€  R,    Maine  Beporta. 
MasL  dr  Gr.    Manning  and  Granger^s  Beporta. 
Mom.  Or.  ds  SeoU.    Manning,  Granger  d^  Seott's 

Beporta. 
MasMBood.    Manwood'a  Forest  Law. 
Mont,  on  Dtm.    Mansel  on  Demurrer. 
Marculf.  Farm,    Mareulfi  Formulare. 
Marth.  on,  In*.    Marshall  on  Insurance. 
Martin*a  (La.)  R.    Martin's  Louiiiana  Beports. 
Marv.  Leg.  Bibl.    Manrin's  Legal  Bibliography. 
Maryland  Law  R.     Maryland  Law  Beports^ 
Maryland  Ch.  R.    Maryland  Chancery  Beporta. 
Mateard  de  Prob.    Mascardua  de  Probationibua 
Ma9on"»  R.    Mason's  (Circuit  Court)  Beporta. 
JToss.  R.    Massachusetts  Beports. 
Mat  Par.    Matthew  Paris. 
Meez.  dt  W.    Meeson  and  VVelsby's  Beports. 
Menoeh.de  Pr€Bt.  Menoehins  de  Prsssumptionibua. 
MerivaU.    Merivale's  Beports. 
Merl.  Rcpert.    Merlin's  Bepertoire. 
MeicalfsR.    Metealfs  (Masa)  BeporU 
Michigan  R.     Michigan  Beporta. 
MilUt's  Eq.  Mortg.    Miller's  Law  of  Equitable 

Mortga^esL 
iftrr.    Mirror  of  Justices. 
Mitgouri  R.     Missouri  Beports. 
MUfortfM  Ch.  PL    Mitford'a  Chancery  Pleading. 
Mod.    Modem  Beporta. 

MoUoy  dt  Jur.  Mar.    Molloy  de  Jure  Maritime. 
Mon.  AngL    Monaatieon  Anglicanum. 
Moo.  ds  Malk.    Moody  and  Malkln'a  Beporta. 
Moore,    J.  B.  Moore's  Beporta 
Moore  db  P.    Moore  and  Payne's  Beporta. 
Moore  ds  S.    Moore  and  Scott's  Beporta. 
MvraL  Antig.  Med  ASeu    Mnratori'a  Antiqui- 

tatea  Medii  ^Ti 


Myl.  ds  Or.    Mylne  and  CnuVa  Beporta 
Myl  db  K.    Mylne  and  Keen^a  Beporta. 

If.  Samp.  R.    New-Hampshire  Beporta. 

N.Y.R.L.    Kew-YorkBevisedLaws(ed.l818.) 

N.  T.  Rev.  St.    New-Tork  Bevised  Statutea 

jVtfir.  d:  Man.    Ne?ile  and  Manning's  Beporta. 

Nev.  db  P.    Kevile  and  Perry's  Beports. 

Ifeto  R.    New  Beporta. 

Nott  dr  MeCorde  R.    NoU  and  McCord's  (&  C.) 

Beporta 
Nov.    NoTclIe,  NoTela. 
Nov.  Reeop.    Noviaima  Becopilaoion. 
2foff$Max,    Noy's  Maxima 

0.  y.  B.  or  Old  NaL  Brtv.    Old  Natura  Brenum. 

aBrien'eMiLLaw.    O'Brieo's  MiUtary  Law. 

Ohio  R.    Ohio  Beporta 

Ohio  St.  R.  '  Ohio  SUte  Beports. 

Onuphr.  dt  Interp.  Voc  EecUt.     Onuphrina  de 

Interpretatione  Yocum  Ecolesis. 
Ord  Mar.    Ordennance  de  la  Marine. 
OughL     Ough ton's  Ordo  Judioiorum. 
Owen,    Owen's  Beporta. 
Owen  on  Bank.    Owen  on  Bankruptcy. 

P.  Wmu    Peere  WiUiama' Beporta 

Paig^9  R.    Paige's  (N.  Y.)  Chancery  Beporta 

Painie  R.    Paine's  Circuit  Court  Beporta 

PaUy  on  Ag.    Paley  on  Agency. 

Palg.  Ri9e,  dbe.  Palgrave'a  Bise  and  Progress  of 
the  English  Commonwealth. 

Palm.    Palmer's  Beporta 

Par.  Ant    Parochial  Antiquitiea 

Park  on  Int.    Park  on  Insuranca 

Parkei't  Cr.  R.  Parker's  (N.  Y.)  Criminal  Be- 
ports. 

Part,  on  Contr.    Persona  on  Contracta 

Peake't  Evid    Peake  on  Eyidence. 

Penn.  La»  Joum,    Pennavlyania  Law  Journal. 

Penn.  R.    Pennsylyania  Keporta 

Penn.  St.  R.    Pennsylyania  State  Beporta 

Perk.    Perkins*  Profitable  Book. 

Pet.  Adm.  Bee.    Peters'  Admiralty  Decisiona 

Peter^  R.    Peters'  Beports  {S.  C.  V.  S.) 

Phill.  Evid.    Phillipps  on  Evidence. 

PhUl.  Int.    Phillip  on  Insurance. 

Phill.  Pat.    Philbijs  on  PaUnta 

Phillim.  Bom.    Phillimore  on  DomidL 

Pick.  R.     Pickering's  (Masa)  Beporta 

PiUainCt  Cr.  Trialt.  Pitcairn's  (Scotch)  Crimi- 
nal  Triala 

Piiitc  Lex.    Pitisci  Lexicon. 

Pitm.  Princ.  and  Sur.  Pitman  on  Principal  and 
Surety. 

Plae.  Abbrev.    Placitorum  Abbreyiatio. 

Plowd    Plowden's  Comipentaries  and  Beporta 

PoL    Pollexfen's  Beporta 

Poph.    Popham's  Beporta 

Porter't  R.    Porter's  (Ala.)  Beporta 

Poth.  Obi.    Pothier  on  Obligation  (transl) 

Poth.  Contr.  Sale.  Pothier  on  the  Contract  of 
Sale  (transl) 

Pow.  on  Bev.    Powell  on  Deyisea 

Prett.  EtL    Preston  ^n  Estatea 

PretL  A  bttr.    Preston  on  Abstracts  of  Title. 

PretL  Leg.    Preeton  on  Legaciea 

Pulling  Merc.  Ace.  Pulling  on  MercantUe  Ac- 
oounta 

PurdotCt  Big.    Pordon'a  (Pa.)  Digest 
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Q.  B,  or  Q.  B.  R.    Qaeen'sBeDch  Reports. 

tame  with  Ad.  is  Ell  N.  S. 
QyLon.  Attaeh,    Quoniam  Attaohiamenta. 


The 


R,  db  M.    Raseell  and  Mylne'e  Reports. 

R.  ds  M,  O,  0.     Ryan  and  Moody's  Crown  Cases. 

R.  d:  R.  C.  O,    Ruasell  and  Ryan's  Crown  Cases. 

Rand,  R,     Randolph's  (Va.)  Reports. 

Ranidph.  Cettr,    Ranulph  of  Cnester. 

Ratt,  Entr,    Rastell's  Entries. 

RavoU  Comt    Rawle  on  the  Constitution. 

Rawl^s  R,    Rawle's  (Pa.)  Reportsi 

Reevei  HisL  Eng,  Law,    Reeyes'  History  of  the 

English  Law. 
Reg.  Brtv.     Reeistmm  Brevium. 
Reg.  Jud.    Registrum  Judiciale. 
Reg.  Maj.    Regiam  Majestatem. 
Reg.  Orig.    Registrum  Orieinale. 
Rhode  Inland  R.    Rhode  Island  Reports 
KiehardsarCa  Eg.  R.    Richardson's  (S.  C)  Equity 

Reports. 
Riehardton*a  Law  R.    Richardson's  (S.  C.)  Law 

Reports. 
Rob.  Adm.  R,    Robinson's  Admiralty  Reports. 
Rob.   Charle$   V.     Robertson's  History  of  the 

Reign  of  Charles  Y. 
Rob.  Fr,  Conv.    Roberta  on  Fraudulent  Conrey- 

anoes. 
Roce.  de  Nav,  et  Nau.    Roccus  do  Nayibus  et 

Naulo. 
RoU.  or  Ro.  Abr.    Rolle's  Abridgment 
RoU.  R.    Rolle's  Reports. 
Rop.  Hutb.  da  W.    Roper  on  Husband  and  Wife. 
Rop,  on  Leg,    Roper  on  Legacies. 
Ro9e,  Crim.  Ev.    Koscoe  on  Criminal  Eyidence. 
RoMc  Real  Act    Roscoe  on  Real  Actions. 
Rot  Clou*.    Rotuli  Clausi ;  Close  Rolls. 
Rot   Part      Rotuli    Parliamenti;    Parliament 

Rolls. 
Rot  Pat    Rotnli  Patentee;  Patent  Rolls. 
Ruu,    Russell's  Reports. 
Rum.  a  M.    Russell  and  Mylne's  Reports. 
Ruei,  on  Crim.    Russell  on  Crimes  and  Misde- 
meanors. 
Rwi,  on  Fact    Russell  on  Factors. 
Ruts,  ds  Ry.  C.  O,    Russell  and  Ryan's  Crown 

Cases. 
Ruth.  Inst    Rutherforth's  Institutes. 
Ry,  ds  Mo.  C.  O,    Ryan  and  Moody's  Crown 
Cases. 

5L  Car.  Rep.    South  Carolina  Reports. 

5.  ds  R.    Sergeant  and  Rawle*s  (Pa.)  Reports. 

8alk.    Salkeld's  Reports. 

Sand  Ua.  ds  T,    Sanders  on  Uses  and  Trusts. 

Sandf.  R.    Sandford's  (N.  Y.)  Chancery  Reporta 

Santerna  de  Au.    Santerna  de  Assecurationibus 

et  Sponsionibus  Mercatorum. 
Sound.    Saunders'  Reporta 
Saund.   Pt  dt  Ev.     Saunders  on  Pleading  and 

Evidence. 
Sav.    Savile's  Reports. 
JSavig.  Hut  Rom.  Law.    Sayigny's  History  of  the 

Roman  Law. 
Say.    Sa\  er's  Reports.       « 
8cammon$  R.    Scammon's  (111.)  Reports. 
Sch.  ds  Lef,    Schoales  and  Lefroy's  Reports. 
Schmidft  Civ.  Law.     Schmidt's  Ciyil  Law  of 

Spain  and  Mexico. 
Schult  Aq,  R.    Sohultes  on  Aquatic  RighU 


ScotCa  R.    Scott's  Reports. 

Scdgw.  on  Dam,    Sedgwick  on  the  Measure  of 

Damages. 
Sedg.  on  Stat,  ds  Comt  Law.    Sedgwick  on  Statu* 

tory  and  Constitutional  Law. 
Sefd.  Mare  Clout,    Selden's  Mare  Clausum. 
Seld.  Tit  of  Hon.    Selden's  Titles  of  Honor. 
Selden'tR.    Selden's  (N.  Y.)  Reports. 
S€l%D.  N.  P.    Selwyn's  Nisi  Prius. 
Serg.  ds  Rawle.    Sergeant  and  Rawle*s  (Pa.)  Re- 
ports. 
Seweirt  Sher.    Sewell's  Law  of  Sheriff! 
Shelf,  Mar,  dt  Div,    Shelford  on  Marriage  and 

Diyorce. 
Siheif.  Mortm,    Shelford  on  Mortmain. 
Shep.  Touch.    Sheppard's  Touchstone. 
Shept  R.    Sheplev  s  (Maine)  Reports. 
Show.    Showers  Reports. 
Sid.    Siderfin's  Reports. 
Sim.  ds  Stu.    Simon  and  Stuart's  Reporta 
Skene  de  Verb.  Sign.    Skene  de  Yerborum  Sig- 

nificatione. 
Smedet  db  Marth.  R,     Smedea  and  Marshall's 

(Misa)  Reporta 
Smedei  dt  Marth,  CK  R,    Smedes  and  Marshall's 

(Misa)  Chancery  Reporta 
Smith  on  Contr.    Smith  on  Contracta 
Smith* t  Lead.  Cat,    Smith's  Leading  Casea 
Smith^t  Merc,  Law,    Smith's  Mercantile  Law. 
Somn,  on  Oav.    Somner's  Law  of  Gayelkind. 
Spelman.    Spelman's  Oloesary. 
Opened t  Chancery.    Spence  on  the  Equitable  Ju- 
risdiction of  the  Court  of  Chancery. 
St  Tri    SUte  Triala 
Staif't  Jntt    Stair's  Institutions  of  the  Law  of 

Scotland. 
Stark.  Ev.    Starkie  on  Eyidenca 
Stark.  Stand.    Starkie  on  Slander. 
iStat  Gloc    Statute  of  Gloceeter. 
Stat.  Marlb.    Statute  of  Marlbridga 
Stat  Mert    Statute  of  Merton. 
Stat  Mod.  Lev.  Pin,     Statute  Modus  Leyandi 

Finea 
Stat.  WeHm.    Statute  of  Westminster. 
Stoundf.  PL  Cor.    Steundford's  Placite  Coron«. 
Steplietit  Com.     Stephen's  New  Commentaries 

on  the  Laws  of  England. 
StepfL  Crim.  Law.    Stephen's  Criminal  Law. 
Sleph.  PL    Stephen  on  Pleading. 
St^h,  Leet    Stephen's  Lectures  on  the  History 

of  Franca 
Stev.  on  Av.    Steyens  on  Ayeraga 
Stev,  <b  Ben.  on  Av,    Stevens  and  Benecke  on 

Averaga 
Stock  AT.  Comp.  Ment    Stock  on  Non  Compotes 

Mentia 
Story  on  Ag.    Story  on  Agency. 
Story  on  Bailm.    Story  on  Bailment 
Story   Conft.  Lawt.      Story  on  the  Conflict  uf 

Lawa 
Story  on  Contt.    Story  on  the  Constitution  of  the 

United  Statea 
Story' t  Eg.  Jur.    Story's  Equity  Jurisprudence. 
Story' t  Eq.  PI    Story  on  Equity  Pleading. 
Story  on  Billt,    Story  on  Bills  of  Exchange. 
Story  on  Notet.    Story  on  Promissory  Notea 
Story  on  Partn.    Story  on  Partnership. 
Stortft  R.    Story's  Circuit  Court  Reporta 
Stra.    Strange's  Reporta 
Straccha  dt  Att,    Straccha  de  Assecurationibua 
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%.    StylMr  Reports. 

Suffd.  Prop.    Sugdeo*!  Law  of  Property. 

A^  Vend,    Sngden  on  Yeodon. 

8mmmtf'$  JL    Somoei^s  Cireuit  Court  Reporte. 

SwmntL    Swantton's  Beporta. 

Swinh,  <m  WUU.    Swioborne  oo  Willa. 

T,^  O,    TyrwbiU  and  Granger's  ReporU 

T,dsF,    Tamer  and  PhUliMT  ReporU 

T,  Jen,    Sir  Thomas  Jones^  Reports. 

T.  JL    Term  Reports. 

T,^  Ji.  Tomer  and  RiMsell's  Reports. 

T.  Rmfm^    Sir  Thomas  Rajmond^i  ReporU 

Taml  en  Bv,    Tamlyn  on  Evidenee. 

TamU.     Taunton's  ReporU 

Tmd,  09,  Lam,    Taylor's  ElemenU  of  the  pi  Wl 

T^  MmL  Jur,    Taylor's  MediealJarispradenee. 

Tnrm  JL    Term  ReporU 

Tknu  Ji.    Texas  ReporU 

Tkack.  CVtM.  CaM$.    Thaeher^s  Criminal  Cases. 

ThtL  JHa.    Theloairs  Digest 

Tidct$Pr.    Tidd's  Praetjce. 

2hll  Ex.  Tc^er's  Law  of  Ezeeutors  and  Ad- 
nunistratoni 

Timlint,     Toalini^  Law  Dictionary. 

ToOi,    TothiU^s  Reports. 

T6miu,  PL    Townsend's  PreparatiTe  to  Pleading. 

J^rwAoi  on  jOem,  A  Lim,  Part  Tronbat  on  the 
Law  of  Commandatary  and  Limited  Partner- 
ship. 

Tryf$  JuB  jruu    Try  e's  Jos  Filixarii. 

^tUckef^M  Com.    Tucker's  Commentaries. 

Tym.  JL     Tamer's  ReporU 

Tuni,d:PkUL    Turner  and  Phillips' ReporU 

Twm,  A  Rum,    Turner  and  Russell's  ReporU 

Tj/rm,    Tyrwhitf s  Exchequer  ReporU 

Tm,  i:  Or.    Tyrwhitt  and  Granger's  ReporU 

TyO.  Mil  Lam.    'Tytler  on  Military  Law. 

V.  8.  Dig.     United  States  Digest 

r.  A  B.    Vesey  and  Beames'  ReporU 
VmUel    Yatters  Law  of  Nations. 
V^MgK    Yaoghan's  ReporU 
Vent    Yeatns*  ReporU 
Vmnont  JL     Yermont  ReporU 
Vtm.    Yemon's  ReporU 
Vn.    Yesey's  ReporU 
Vu,Jr.    Yeaey,  Junior's,  ReporU 
Vt$.  ^  Bern,     veeey  and  Beames*  ReporU 
Vet  No.  Br.     Old  Natura  Breviom. 
Fin.  Akr.    Yiner's  Abridgment 
FtfM.  ad  ImaL    Yinnioi^  Commentary  on  the  In- 
stitutes of  Justinian. 

W.  Jon.    Sir  William  Jones'  ReporU 
Ward  on  Leg.    Ward  on  Legacieai 
War^$  JL     w  are's  District  Court  ReporU 
Watk.  a  O.  JL     Washington's  Circuit  Court 

ReporU 
WML{Va.)B.  Washbgton'8(Yirginia) Reports. 


Waik.  Conw.    Wathins  on  ConTsyaneing. 

WaU,  Ahr.    Watson  on  Arbitration. 

WatU  JL    Watts' (Pa.)  ReporU 

WaUt  dr  Serg.  WatU  and  Sergeant's  (Ps.)  Re- 
porU 

WeUb.  H.  d:  Gord  Welsby,  Hurlstone  and  Gor- 
don's ReporU 

Wendeir$  JL     Wendell's  (N.  Y.)  ReporU 

iVeniw.  Of.  Ex.    Went  worth's  Office  of  Executor. 

Wenho.  Pi.    Wentworth's  Pleading. 

Weaft  8ymh.    West's  Symboleography. 

Whart.  Am.  Crim.  Jjooo.  Wharton's  American 
Criminal  Law. 

Whart  Lex.    Wharton's  Law  Lexicon. 

Whart  Free,  of  JndUt  Wharton's  PreeedenU 
of  IndictmenU 

Whart  JL    Wharton's  (Pa.)  ReporU 

Whart  A  StiUit  Med  Jur.  Wharton  andStille's 
Medical  Jurisprudence. 

Wheaton't  R.     Wheaton*s  ReporU    {8.  C.  IT,  8.) 

Wheat  on  Cap.    Wheaton  on  Captureai 

Wheat.  Intern.  Law.  Wheaton's  International 
Law. 

Wheat.  Law  of  Nat.  Wheaton's  History  of  the 
Law  of  Nations. 

Whithaw.    Whithaw's  Law  Dictionary. 

WhiUe  Eg.  Co*.  White's  Leading  Cases  ia 
Equity. 

Whiit^e  New  JUeop.  WhiU's  New  Recopilacion 
of  the  Laws  of  Spain  and  the  Indies. 

WiU.  on  Cone.  Wilcock  on  the  Office  of  0>n- 
sUble. 

Wile.  Mvn.  Cor.  Wilcock  on  Municipal  Corpora- 
tions. 

WUk.  Leg.  Ang.  Sax.  Wilkin's  Leges  Angl9- 
Saxonicn. 

WiUei  R.    WiUes' ReporU 

Williamt*  Exee.    Williams  on  Executors. 

WHU  Cire.  Ew.  Wills  on  CiroumsUntial  Evi- 
dence. 

Wilt.    Wilson's  ReporU 

Wing.  Max.    Wiogate's  Maxims. 

Woodb.  &  Min.  R.  Woodbury  and  Minof  s  Cir- 
cuit Court  ReporU 

Wood^elnat    Wood's  Institutes. 

Wooddee.  Lect    Wooddesson's  LectureiL 

Wordtw.  J.  8toek  Co.  Wordsworth  on  Joint 
Stock  CompanieflL 

Worth,  on  Jur.    Worthington  on  Juries 

Wright  Ten.    Wright  on  Tenurefli 

WyatCe  Prae.  Reg.    Wyatt's  Practical  Register. 

Tearb.    Yearbook. 

Y.  d:  C.    Younge  and  Collyer^s  Exchequer  Re- 
porU 
Y.  &  J.    Younge  and  JerviB'  Exchequer  ReporU 
Yde.    Yelverton's  ReporU 
Yerge^e  R.    Yergei's  (Tenn.)  ReporU 

Zabriakiie  R.    Zabriskie's  (N.  J.)  ReporU 
ZaaiM*  de  Feud.    Zadus  de  Feudis. 
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A.  Lat  The  letter  marked  on  the  bal- 
lots by  which,  among  the  Romans,  the 
people  voted  agidnst  a  proposed  law.  It 
was  the  initial  letter  of  the  word  Antiquo, 

1  am  for  the  old  law.    Taylor's  Civil  LaWy 
191. 

A-  Lat  The  letter  inscribed  on  the  bal- 
lots by  which,  among  the  Romans,  jurors 
voted  to  acquit  an  accused  party.  It  was 
the  initial  letter  of  Absolvo,  I  acquit. 
Tayl,  Civ.  Law,  192. 

A.  Lat  From.     Adatd;  from  the  date. 

2  SaXk.  413. 

By.  A  nonjudice  ;  by  one  not  a  judge. 
Brojct,  foL  205  a. 

On,  at.  A  latere  ;  on  the  side,  collate- 
ral^.    Id.  foL  62  b. 

Ofi  in.     See  A  cormliis. 

Used  also,  anciently,  in  the  composition 
of  official  titles ;  as  h  cancellisj  a  consiliiSy 
h  libellisy  h  responsiSj  (qq.  v.)  in  the  sense 
of  relation,  position,  charge,  or  duty. 

A.  L.  Fr.  Of.  A  fine  force ;  of  neces- 
sity.    Litt,  sect  455. 

At  A  la  requeste  des  prelates,  counts 
et  baronSy  a  son  parliament  a  Westm.  <kc, ;  at 
the  request  of  the  prelates,  earls  and  bar- 
ons, at  his  parliament  at  Westminster. 
StaL  Articuh  sup,  Chartas,  pr. 

To.  A  tout  la  commune  Dengleterre ; 
to  all  the  people  of  England.     Id.  c.  1. 

For.  A  touts  jours;  for  ever.  Idtt. 
sect.  625. 

In.  N'ul  common  plee  ne  soit  desormes 
tenusa  lescheqtter  ;  no  common  plea  (action) 

Vol.  L 


shall  henceforth  be  held  in  the  exchequer. 
Art.  sup.  Chart,  c.  4. 

With.  A  force  et  armes ;  with  force 
and  arms.  Yearbook,  F  3  Edw.  IIL  7. 
T.  5  Edw.  IIL  23. 

A  AVER  ET  TENER.  L.  Fr.  [L.  Lat 
habendum  et  tenendum.^  To  have  and  to 
hold.  Idtt.  sect  523,  524.  A  aver  et 
tener  a  luy  et  a  ses  heiresy  a  touts  jours ; 
to  have  and  to  hold  to  him  and  his  heirs 
for  ever.  Id.  sect  625.  See  Aver  et 
tcner. 

A  CANCELLIS.  L.  Lat  A  chanceUor; 
anciently  so  called  from  the  cancelliy  (lattices, 
or  latticed  enclosure,)  within  which  he  per- 
formed his  office.  Cassiodorus  Variar.  lib. 
11.  form  6.  Spelman,  voc  CaTicellarius. 
See  Cancellarius. 

A  CE.  L.  Fr.  For  this  purpose.  ITel- 
ham.    A  causa  de  cy  ;  for  tnis  reason.  Id. 

A  eommuni  obMrraiitla  non  eit  reeeden- 
dnin.  From  common  observance  there 
should  be  no  departure ;  there  must  be  no 
departure  from  conunon  usage.  2  Co.  74. 
Co.  Litt.  186  a.  229  b.  365  a.  Wingate's 
MaximSy  752,  max.  203.  A  maxim  ap- 
plied to  the  practice  of  the  courts,  to 
the  ancient  and  established  forms  of  plead- 
ing and  conveyancing,  and  to  profes- 
sional usage  generally,  /rf.  752-755.  Lord 
Coke  applies  it  to  common  professional 
opinion.  Co.  Litt.  186  a.  364  b.  See 
Communis  opinio. 

A  CONFECTIONE.  LLat  From  the 
making.  5  Co,  1.  1  Ld.  Baym.  480.  See 
Confectio. 

ACONSILnS.  Lat  A  counsellor;  one 
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who  is  of^  or  in  another's  counsels;  one 
whose  office  is  to  give  counsel  A  term 
fonnerly  applied,  in  ecclesiastical  law,  to  an 
advocate  or  responsalisy  who  gave  answers 
or  counsel,  on  being  consulted  for  that 
purpose.  Spelman^  voc.  Apocrisiarius. 
The  common  professional  phrase,  ^*of 
caunself^^  (q.  v.)  seems  to  be  derived  from 
this  source.     See  De  consilio. 

A  DATU.  L.  Lat  From  the  date. 
2  Salk,  418.  A  die  daids ;  from  the  day 
of  the  date.  Id.  ibid.  2  Crabb's  Meal 
Property,  248,  §  1301.  1  Ld.  Raym.  84, 
480.  2  Id.  1242.  A  dato ;  from  the 
date.  Cro.  Jac.  135.  See  Datus,  Datum, 
Date. 

A  digniori  fieri  debet  denomiiatio.  De- 
nomination ought  to  be  from  the  more 
worthy.  The  description  [of  a  place] 
should  be  taken  from  the  more  worthy 
subject,  [as  from  a  vilL]    Fleta,  lib.  4,  c. 

10,  §  12.  Denominatio  est  a  dipiore.  Ba- 
con's  Works,  iv.  261.  A  dlj^iiori  fieri  debet 
denominatio  et  molntio.  The  title  and  ex- 
position of  a  thing  ought  to  be  derived 
from,  or  given,  or  made  with  reference  to 
the  more  worthy  degree,  quality,  or  species 
of  it  Wingate's  Maxims,  266,  max.  76. 
Thus,  if  father  and  son  are  of  one  name, 
viz.  J.  S.,  if  J.  S.  be  named  generally  in  a 
writ,  count  or  other  record,  this  shall  be 
intended  of  the  father,  for  he  is  the  more 
worthy.     Id.  pi.  4. 

A  DROIT.  L.  Fr.  To  right;  to  do  right; 
to  answer  in  law.  Qu  il  i  ait  a  droit  en 
la  curt ;  that  he  will  have  him  to  answer 
the  charge  in  the  court  LL.  Gul.  Conq. 
6.  The  same  with  the  L.  Lat  ad  rectum, 
(q.  V.) 

A  FINE  FORCE.  L.  Fr.  Of  neces- 
sity; of  pure  necessity.  Litt.  sect  466. 
See  Fine  force. 

A  FORCE.  L.Fr.  Of  necessity.  BHtt. 
c.  119. 

A  FOY.  L.  Fr.  [L.  Lat  ad  fidem,  q. 
v.]  In  or  under  allegiance.  A  lourfoy; 
in  their  allegiance.  Yearbook,  P.  8  Edw. 
TIL  6. 

A  ISSUE.  L.  Fr.  At  issue.  Tearb. 
M.  8  Hen.  VI.  9.     Bendl.  pL  21. 

A  LARGE.  L.  Fr.  At  large.  Litt. 
sect  366,  367.     Dyer,  41,  (Fr.  ed.) 

A  LATERE.  Lat  [L.  Fr.  de  cosU.'] 
From  the  side ;  on,  or  at  the  side ;  collat- 
erally. A  term  used  in  the  old  law  of 
descent,  to  denote  collateral,  as  distin- 
guished from  lineal  succession:  lineal 
heirs  being  in  the  direct  or  right  line. 


ascending  or  descending,  and  collateral 
heirs  on  the  side  of  it  Hceredes  k  latere 
venientes ;  heirs  coming  from  the  side; 
succeeding  collaterally;  collateral  heirs. 
Bract,  fol.  20  b.  A  latere  ascendit  {jus  ;] 
collaterally,  the  right  ascends,  id.  foL 
62  b.  Used  in  the  civil  law,  and  by  Brac- 
ton,  as  the  synonyme  of  ex  transversa,  (Gr. 
UitXaYtot)  across;  the  lines  denoting  col- 
lateral succession  being  represented  as 
crossing  the  main,  or  right  line,  or  pro- 
ceeding obliquely  from  it  Inst.  3.  6.  pr. 
Id.  3.  8.  3.  Dig.  38.  10.  1.  pr.  Nov. 
118,  c.  8.  Bract.  foL  67  a.  See  Linea 
recta.  Applied,  also,  to  a  process  or  pro- 
ceeding.    Xeilw.  169. 

Out  of  the  regular  or  lawful  course ;  in- 
cidentally, or  casually.  Applied  to  the 
acts  of  strangers,  or  persons  having  no 
legal  interest  JEJsto  quod — venerit  aliquis 
^Latere,  et procuratorem  ejecerit;  suppose 
that  some  person  came  casually,  and  eject- 
ed the  proctor.  Bract,  fol.  42  b.  FUta, 
lib.  3,  c.  16,  §  13.  Confirmatio  k  latere 
facta  ;  a  confirmation  made  by  one  having 
no  legal  interest,  {h  non  domino.)  Bract. 
fol.  68  a. 

On,  or  at  the  side  of  a  person. — A  latere, 
in  this  sense,  denotes  closeness  or  intimacy 
of  connexion;  a  position  of  favor  or  dis- 
tinction. The  justices  of  the  ancient  court 
of  Aula  Regis  are  described  as  sitting  at 
the  king's  side ;  (i  latere  regis  residentes.) 
Bract,  fol.  108  a.  2  Beeves'  Hist.  Eng. 
Law,  260. 

From  the  side;  from  the  person.  A 
term  denoting  directness  or  fiilness  of  au- 
thority. Fleta  describes  one  of  the  an- 
cient English  courts  as  held  before  audit- 
ors, specialiter  k  latere  regis  destinatis. 
Fleta,  Hb.  2,  c.  2,  §  4.  Papal  ambassa- 
dors, possessing  the  highest  degree  of  au- 
thority and  confidence,  are  styled  legates 
A  latere.  4  Bl.  Com.  106.  See  Le- 
gate. 

A  LIBELLIS.  L.  Lat  An  oflScer  who 
had  charge  of  the  libelli  or  petitions  ad- 
dressed to  the  sovereign.  Calvin's  Lex. 
Jurid.  A  name  sometimes  given  to  a 
chancellor,  (cancellaritis,)  in  the  eariv  his- 
tory of  that  office.  Spelman,  voc.  (fancel- 
larius. 

AMANIBUS.  L.  Lat  An  officer  who 
wrote  for  the  emperor ;  whose  hand  {ma- 
nus)  was  used  for  writing ;  an  amanuensis. 
Cacv.  Lex. 

A  ME.  Lat  From  me.  A  term  in 
feudal  grants,  expressing  that  the  tenant 
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'^d  directly  from  the  chief  lord,  as  disr 
tanguisihed  from  de  fne,  (q.  y.)  2  BelTs 
(^Sootch)  ^ppeo/  Cases^  133. 

A  MENSA  ET  THORO.  Lat  From 
table  and  bed ;  from  bed  and  board,  as  the 
phrase  is  commonly  transkted  Used  as 
descriptive  of  one  of  the  kinds  of  divorce. 
1  Bl  Com,  440,  441.     See  Divorce. 

A  NATIVITATK  Lat  Prom  birth. 
Heg.  Orig.  266  b.     3  Bl  Com.  332. 

A  101  pone  ad  iti  ene  Mqvitnr  tip- 
■eitlM  lecCttirie  legatiTe.  From  impos- 
sibility to  non-existence,  the  inference  fol- 
lows necessarily  in  the  negative.  Hiat 
which  cannot  be  done  is  not  done*  Hob. 
336  b.  Otherwise  in  the  afOrmative.  Id. 
Qnd. 

A  0£S.  L.  Fr.  \L.  IaL  ad  opM.] 
To  the  use.     LL.  Oul.  Conq.  3. 

A  ORE.  L.  Fr.  At  present;  now. 
BetomabU  a  ore  ;  returnable  immediately. 
Tearh.  M.  8  Edw.  III.  30. 

For  the  present ;  for  this  time.     Id.  29. 

A  PAIS.  L.  Fr.  At  or  to  the  coun- 
try; at  issue.  Ei  sur  ceo  iU  fueront  a 
pais ;  and  upon  this  they  were  at  issue. 
Yearh.  ML  6  Edw.  HI.  131. 

A  PALATIO.  Lat  From  palatium, 
(a  palace.)  Counties  palatine  are  hence  so 
called     1  Bl.  Com.  117.    See  FalaHum. 

A  PERTR  L.  Fr.  To  lose.  A  perU 
t  agayne ;  to  lose  and  to  gain.  Fei.  Ass. 
§64. 

1  pintis  et  latroiibni  eapta  dtmliiiim 

lltl  mitait.  Things  taken  or  captured  by 
pirates  and  robbers  do  not  chimge  their 
ownership.  Bynk,  Qucest.  Jur.  Pub.  b. 
1,  c  17.  1  Keufs  Com.  108,  184.  No 
right  to  the  spoil  vests  in  the  piratical 
captors ;  no  right  is  derivable  from  them 
to  any  recaptors  in  prejudice  of  the  original 
owners.     2  Wooddes.  Leet.  258,  259. 

A  piratis  ant  latroiibu  eapti  liberi  pf r- 
liaieit.  Persons  taken  by  pirates  or  rob- 
bers remain  free.  Dig.  49.  15.  19.  2. 
QroUus  de  Jure  Belli,  lib.  3,  c.  3,  s.  1. 

A  PRENDRK  L.  Fr.  To  take.  Bref 
k  prendre  la  terre;  a  writ  to  take  the  land. 
Fet  Ass.  §  51.  A  right  to  take  something 
out  of  the  soil  of  another  is  a  profit  hprendrty 
or  a  ri^t  coupled  with  a  profit  1  CraJbVs 
Real  Prop.  125,  §  115.  Distinguished 
from  an  easement  5  Ad.dJSll.l 5S.  Some- 
times written  as  one  word,  apprendre,  ap- 
prender.     8  Co.  126,  127. 

A  claim  of  right  to  angle  and  to  catch 
and  carry  away  me  fish,  is  a  profit  h  prenr 
dre,  and  cannot  be  claimed  by  custom. 


30  Bng.  Law  (t  Eq.  R.  189.  But  a  rieht 
claimed  by  the  inhabitants  of  a  townwip 
to  enter  upon  the  land  of  a  private  person 
and  take  water  from  a  well  therein  tor  do- 
mestic purposes,  is  an  easement,  and  not 
a  profit  h  prendre,  and  may  therefore  prop- 
erly be  claimed  by  custouL  80  Eng.  Lam 
A  Eq.  R.  187. 

A  QUA.  Lat  From  whicL  See  A 
quo. 

A  QUO.  Lat  From  which.  A  term 
used,  with  the  correlative  ad  quern,  (to 
which,)  in  expressing  the  computation  of 
time,  and  also  of  dis^ce  in  space.  Thus, 
dies  h  quo,  the  day  from  which,  and  dies  ad 
quem,  the  day  to  which  a  period  of  time  is 
computed  »ee  Dies  h  quo,  From.  So, 
terminus  h  quo,  the  point  or  limit  from 
which,  and  terminus  ad  quem,  the  point  or 
limit  to  which,  a  distance  or  passage  in 
space  is  reckoned    See  Terminus,  From. 

From  which ;  from  whom.  A  term  ap- 
plied to  courts,  as  expressive  of  their  relar 
tion  one  to  another.  Thus,  a  court  or 
judge  h  quo  is  one  from  which  an  appeal  is  ^ 
taken,  (the  court  below,)  and  a  court  ad 
quem  is  one  to  which  an  appeal  is  taken, 
(the  court  above.)  This  use  of  the  term  is 
common  in  the  civil  and  canon  law.  4 
Reevei  Hist.  Eng.  Law,  33.  Halifax 
Anal.  b.  3,  c.  11,  n.  34.  Dig.  49.  3.  6 
Martinis  (JA.)  Rep.  520.  A  qua  is  more 
grammatically  proper  in  connexion  with 
the  word  court,  {curia  h  quA.) 

Applied,  also,  to  the  courts  of  sove- 
reigns. ^The  king  h  quo,  and  the  king 
ad  quem  an  ambasrador  is  sent"  10  Mod. 
4,  arg. 

A  RENDRE.  L.  Fr.  To  render,  to 
yield  Profits  h  rendre  comprise  rents 
and  services.  Hammond*s  I^.  Frius,  192. 
(Am.  ed) 

A  reKriptlg  lalet  argneitim.  An  ar- 
gument drawn  from  original  writs  in  the 
Register  is  good  Co.  Litt.  11  a.  See 
Rescripta,  Registrum  Brevium. 

ARESPONSIS.  L.Lat  In  ecclesiasti- 
cal law.  One  whose  ofSce  it  was  to  give  or 
convey  answers  ;  otherwise  termed  respon- 
salis,  and  apocrisiarius.  One  who,  being 
consulted  on  ecclesiastical  matters,  gave 
answers,  counsel,  or  advice;  otherwise 
termed  h  consiliis.  Spelman,  voc,  Apoeri- 
siarius. 

A  RETRO.  L.  Lat  Behind;^  isk  ar- 
rear.  Et  reditus  proveniens  inde  k  retro 
fuerit;  and  the  rent  issuing  therefrom  be 
in  arrear.    FUta^  lib.  2,  c  55,  §  2.     Q^m 
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ei  k  retro  sunt;  which  are  in  arrear  to 
him.     Id.  c  62,  §  14.     See  Aretro, 

A  RUBRO  AD  NIGRUM.  Lat  From 
the  red  to  the  black ;  from  the  rabric  or 
title  of  a  Btatute,  (which,  anciently,  was 
in  red  letters,)  to-  its  body,  which  was  in 
the  ordinary  black.  BelFs  Diet,  voc 
Hubrie, 

ASECRETIS.  LLat  An  officer  who 
committed  to  writing  or  signed  orders 
made  in  secret  council ;  an  officer  entrust- 
ed with  private  matters  or  secrets  of 
state ;  a  secretary.  CcUv.  Lex.  Spelman^ 
voc  Cancellarius.  A  name  anciently  given 
to  a  chancellor,  {cancellarius.)  Hincmar, 
EpisU  3,  c.  16. 

A  gmnmo  remedio  ad  inferiore m  aetionem 
ion  habetnr  rfgrauiu,  neque  aniilinm.  From 

[after  nsing]  the  highest  remedy,  there 
can  be  no  recourse  [going  back]  to  an  in- 
ferior action,  nor  assistance  [derived  from 
it]  Fleta^  lib.  6,  c.  1,  §  2.  A  maxim  in 
the  old  law  of  real  actions,  when  there 
were  grades  in  the  remedies  given;  the 
rule  being  that  a  party  who  brought  a 

*writ  of  nght,  which  was  the  highest  writ 
in  the  law,  could  not  afterwards  resort  or 

'descend  to   an  inferior  remedy.     Bract. 

So\.  104  a.  112  b.     3  Bl.  Com.  193,  194. 
A  TEMPORK    Lat    From  time.    A 

f  tempore  €ujus  contrarii  m£moria  non  existit ; 

tfrom  tine  of  which  there  exists  not  memo- 

iTj  to  the  contrary;  time  out  of  mind. 
jkeff.  Grig.  46  a.     The  proper  words  for 

I  setting  forth  a  prescription.     1  Leon.  273, 
A  TERMB.    L.  Fr.     For  a  term.     A 

tterme  de  sa  vie ;  for  the  term  of  his  life. 
Yearbook,  T.  1  Edw.  II.  16.    M.  3  Edw.  U. 

:66,  67.     A  term£  que  passe  est ;  for  a  term 

\which  is  passed.     M.  4  Edw.  III.  69. 
A  TORT.    L.  Ft    Of,  or  by  wrong; 

vWTongfully.     Be  ses  mj^ers  k  tort  pris  ;  of 

fhis  beasts  wron^folly  taken.     Tearb.  M.  3 

Jlen.  VI.  20. 

A  UN.    'L.  Fr.    At  one ;  of  one  mind ; 

."Agreed.  Nous  sumus  kxmdela  tenaunce; 
we  are  at  one  respecting  the  tenancy. 
Yeafb.  P.  1  Edw.  II.  6.     T.  7  Edw.  II. 

::24Q. 

A  Terbii  legig  non  eit  reeedendnm.  From 
-the  words  of  the  law  there  must  be  no  de- 
parture. 6  Co.  119.  Wingate^s  Max.  26. 
A  court  is  not  at  liberty  to  disregard  the 
express  letter  of  a  statute,  in  favor  of  a 
supposed  intention.  1  Steph.  Com.  71. 
Broom's  Max.  268,  [480.1 

AVEYER.  L.Fr.  To  be  seen;  to  be 
observed  or  considered.    Dyer^  22  b.  71. 


(Fr.  ed.)  Ore  est  h  veyer  ;  now  it  is  to  be 
seen.     Keilw.  2  b. 

A  VINCULO  MATRIMONII.  KLat 
From  the  bond  of  marriage.  1  Bl.  Com. 
440.     2  Ken^s  Com.  96.     See  Divorce. 

AB.    Lat     From,  by,  o£     See  A. 

At,  in.     See  Ab  initio. 

Used  in  the  composition  of  official 
titles,  as  ab  aetis,  ab  epistolis,  (qq.  v.) 
See  A. 

AB  ACTIS.  Lat  An  officer  having 
charge  of  acta,  public  records,  registers, 
journEds,  or  minutes;  an  officer  who  en- 
tered on  record  the  acta  or  proceedings  of 
a  court ;  a  clerk  of  court ;  a  notajy^  or 
actuary.  CcUv.  Lex.  See  Acta.  This, 
and  the  similarly  formed  epithets  h  cancel- 
lisy  h  secretisy  ii  libellisy  were  also  anciently 
the  titles  of  a  chancellor,  (cancellarifjtSy)  in 
the  early  history  of  that  office.  Spelman, 
voc  Cancellarius. 

ABANTE.  Lat  In  advance.  Story, 
J.  1  Sumner's  B.  308. 

AB  ANTECEDENTL  Lat  Before- 
hand. Lord  EUenborough,  C.  J.  5  M.  it 
S.  110. 

ABANTIQUO.  Lat  Of  old,  ancient- 
ly. Magna  ChartOy  9  Hen.  III.  c  16. 
Bract  fol.  76  a.     3  ^^  Com.  96. 

ABARDENDO.  Lat  From  ardendo; 
from  burning.  4  Bl.  Com.  220.  See 
Arson. 

Ab  aisnetig  non  (it  injuria.  From  things 
to  which  one  is  accustomed,  (or  in  which 
there  has  been  long  acquiescence,^  no  in- 
jury arises.  Jenk.  Cent.  Introd.  viiL  If  a 
person  neglect  to  insist  on  his  right,  he  is 
deemed  to  have  abandoned  it  Ambl. 
646.     3  Bro.  C.  C.  639.     See  Laches. 

ABEPISTOLIS.  Lat  An  officer  hav- 
ing charge  of  the  correspondence  (epistoks) 
of  his  superior  or  sovereign ;  a  secretary. 
Calv.  Lex.     Spiegelius. 

AB  EXTRA.  L.  Lat  From  without 
3  Rob.  Adm.  B.  322. 

AB  INCONVENIENTI.  Lat  From 
what  is  inconvenient ;  from  inconvenience. 

See  Argmnentnm  ab  ineonTenienti,  &c. 

AB  INDE.  L.  Lat  From  thence. 
Towns.  PI.  22.  Applied  to  place  only. 
Id.  ibid. 

AB  INITIO.  Lat  From  the  begin- 
ning ;  from  the  first  act  A  party  is  said 
to  be  a  trespasser  ab  initio,  an  estate  to  be 
good  ah  initio,  an  agreement  or  deed  to  be 
void  ab  initio,  a  marrii^  to  be  unlawful  ah 
initio,  and  the  like.  Plowd.  6  a.  16  a.  1 
BL  Com.  440. — ^The  word  oft,  in  this  sense, 
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IS  expressiye  not  only  of  a  point  or  period 

of  time,  but  of  contmoity  from  that  to  a 

sdbaeqnent  tune,  withoat  change.     Thus, 

to  say  a  deed  or  marriage  is  Yoid  a5  imtioy 

is  as  much  as  to  say,  it  was  Toid  when 

made,  and  has  never  been  otherwise.     See 

Trttpasaer  ah  initio. 

At  the  beginning;  at  first;  originally. 
Ab  here  has  the  sense  of  »n,  as  denoting 
merely  a  separate  period  of  time,  withoat 
any  necessary  continuity  to  a  subsequent 
time ;  or  rather,  it  is  used  in  connections 
denoting  actual  contrcut  or  change.  Fleta, 
lib.  3,  c  9,  §  21.  Thus,  it  is  said  a  gift  or 
eonyeyance  may  be  yalid  at  the  beginning, 
{ab  initio,)  that  is,  when  first  miide,  and 
become  invalid  by  a  subsequent  act,  (ex 
pott  facto,)  and  h  converBo,  Bract.  foL  lib. 
51  a.  171  a.  336  b.  2  Bl  Com.  308. 
And  see  Fleta,  lib.  4,  c  26,  §  4.  In  initio 
is  used  in  the  same  sense,  ^raet.  foL  1 8  & 
58  a.  So,  ab  tnitio,  in  principio  dona- 
tionis  ;  at  the  beginning,  at  the  commence- 
ment of  the  gift.  Id.  foL  17  b.  So,  ah 
kutioy  five  post  tempua  ;  at  the  beginning, 
or  afterwards :  ah  initio,  vel  ex  poet  facto  ; 
at  the  beginning,  or  by  a  subsequent  act 
Id.  foL  213  a.  FUta,  lib.  4,  c  17,  §  1. 
The  phrase  has  the  same  sense  in  the  civil 
law.  InsL  2.  17.  6.  Id.  4.  1.  16.  Dig. 
30.  41.  2.     And  in  the  law  maxim,  (^nod 

tk  uritia  191  Ttlet  tractv  temporii  non  eoo- 

Ttiescet;  that  which  is  originally  void 
shall  not  acquire  validity  by  lapse  of  time. 
See  Convaliscere.  It  is  constantly  used 
in  the  civil  law  and  by  Bracton,  m  con- 
trast with  Uie  phrase  ex  post  facto,  (q.  v.) 
And  see  Perkins,  ch.  3,  s.  191. 

AB  INITIO  MUNDI.  Lat  From  the 
b^inning  of  the  world.  Ab  initio  mundi 
usque  ad  hodiemum  diem  ;  from  the  begin- 
ning of  tiie  world  to  this  day.  Tearb.  M. 
1  Mw.  IIL  24.  Formal  words  in  old  re- 
leases. The  equivalent  English  words  are 
still  retained  in  the  modem  forms. 

AB  INTESTATO.  Lat  [Gr.  if  a5i«3£r»t,.] 
In  the  civil  law.  From  an  mtestate;  from 
the  intestate ;  in  case  of  intestacy,  ffceredi- 
tas  ab  intestato;  an  inheritance  derived 
from  an  intestate.  Inst.  2.  9.  7.  Sue- 
cessio  ab  intestato ;  succession  to  an  in- 
testate, or  in  case  of  intestacy.  Id. 
3.  2.  3.  Dig.  38.  6.  1.  This  answers  to  the 
descent  or  inheritance  of  real  estate  at 
common  law.  2  J?/.  (7om.490, 516.  Story* s 
Conflict  of  Laws,  §  480.  "Heir  ab  intes- 
tato.'^ 1  Burr.  420.  The  phrase  ah  intes- 
tato is  generally  used  as  the  opposite  or 


alternative  of  ex  testamento,  (from,  by,  or 
under  a  will)  Vel  ex  testamento,  vel  ab  in- 
testato [hcereditates]  pertinent ;  inheritances 
are  denved  either  from  a  will,  or  from  an 
intestate,  (one  who  dies  without  will)  Inst 
2.  9.  7.  Id.  3. 10.  3.  Dig.  29.  4.  Cod.  6. 14. 
2.     See  £x  testamento,  Intestatus. 

AB  INVITO.  Lat  By  or  from  an 
unwilling  party.  A  transfer  ab  invito  is  a 
compulsory  tnmsfer.     See  In  invitum. 

AB  OLIM.  L.  Lat  Of  old.  3  BL 
Com.  96. 

ABACTOR.  Lat  [from  abigere,  to  drive 
away.]  In  the  Roman  law.  A  driver 
away  of  cattle  and  other  animals;  one 
who  drove  away  cattle  from  the  herd,  or 
smaller  animals  in  numbers,  with  the  in- 
tention of  stealing  them ;  a  cattle  stealer. 
Cowell.  Blount  3  Oibbon^s  Bom.  Emp.  ch. 
44,  (Amu  ed.)  185,  note.  More  commonly 
called  ahigeus,((\.  v.) 

ABACTORES.  Lat  Cattle  stealers. 
Plural  of  abactor,  (q.  v.)  Paulus  Sentent 
1.  5,  tit  20.  Calv.  Lex.  Brissonius,  voe. 
Abigei. 

ABALIENARE.  Lat  [from  ab,  from, 
and  alienare,  to  alienate  or  transfer.]  In 
the  Roman  law.  To  transfer  to  another ; 
to  make  that  which  is  ours,  another's ;  to 
transfer  wholly,  or  without  reserve.  Calv. 
Lex.  This  word  occurs  in  the  Digests. 
Dig.  10.  3.  14.  1.     Dig.  32.  38.  7. 

ABALIENATIO.  Lat  [from  aWtenare, 
q.  v.]  In  the  Roman  law.  The  transfer, 
conveyance,  or  alienation  of  property  from 
one  person  to  another.  This  compound 
term  occurs  frequently  in  classical  writers, 
and  was  peculiar  to  the  citizens  of  Rome, 
denoting  the  perfect  transfer  of  a  thing. 
Ccdv.  Lex.  It  gave  place  to  the  simple 
alienatio,  which  is  the  term  used  in  the 
Digests  and  Institutes,  as  well  as  in  the 
feudal  law,  and  from  which  the  English 
alienation  has  been  formed.  Inst.  2.  8.  pr. 
Id.  2.  1.  40.  Dig.  50. 16. 28.  Feud.  Lib. 
1,  tit  13,  lib.  2,  tit  9.     See  Alienatio. 

ABAMITA  Lat  In  the  civO  law.  A 
great  great  grandfather's  sister,  (abavi  so- 
ror.)  Inst  3.  6.  4.  D'g.  38.  10.  3.  Called 
amita  maxima.  Id.  33. 10.  10.  17.  Called 
in  Bracton,  abamita  magna.  Bract.  foL 
68  b.     The  edition  of  1569  has  abavita. 

ABANDON.  To  relinquish  or  surren- 
der a  right  or  property  to  another. 

To  give  up  a  thing  absolutely,  without  re- 
ference to  any  particular  person  or  purpose. 

To  forsake  or  desert  a  person.  Sec 
Abandonment. 
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ABANDONEE.  A  party  to  whom  a 
right  or  property  is  abandoned  or  relin- 
quished by  another.  Applied  to  the  in- 
surers of  vessels  and  cargoes.  Lord  EUen- 
borongh,  C.  J.  5  M.  d:  S.  82.  Abbott,  J. 
Id.  87.     Hoh-oyd,  J.  Id.  89. 

ABANDONMENT.  jXat  cessio,  dere- 
licHo,  destitutioA  The  reunquishment,  ces- 
sion, or  surrender  of  a  right,  or  of  pro- 
perty, by  one  person  to,  or  for  anotner. 
See  Ceuion. 

The  giving  up  a  thing  absolutely,  with- 
out reference  to  any  pfu^cular  person  or 
purpose ;  as  throwing  a  jewel  into  the  high- 
way ;  leaving  a  thing  to  itself,  as  a  vessel 
at  sea;  desertion,  or  dereliction.  2  Bl. 
Com.  9,  10.     See  Dereliction. 

The  voluntary  leaving  of  a  person  to 
whom  one  is  bound  by  a  particular  relation^ 
as  a  wife,  husband,  or  child.  See  Malicious 
Abandonment. 

ABANDONMENT.  [Pr.  delaissement, 
abandon.']  In  marine  insurance.  A  re- 
linquishment, or  cession  of  property  by 
the  owner  to  the  insurer  of  it,  in  order  to 
claim  as  for  a  total  loss,  when  in  fact  it  is 
so  by  construction  only.  2  Steph.  Com. 
178. — ^The  exercise  of  a  right  which  a  party 
having  insured  goods  or  vessels  has  to  cidl 
up  the  insurers,  in  cases  where  the  property 
insured  has,  by  perils  of  the  sea,  be- 
come so  much  damaged  as  to  be  of  little 
value,  to  accept  of  what  is,  or  may  be 
saved,  and  to  pay  the  full  amount  of  the 
insurance,  as  if  a  total  loss  had  actually 
hi^pened.  Park  on  Ins.  143.  2  Mar- 
shall  on  Ins.  659.  8  Kenfs  Com.  318— 
335,  and  notes.  Its  effect  is  to  transfer  to 
the  underwriter  only  that  interest  of  the 
insured  which  is  covered  by  the  policy.  2 
Amould  on  Ins.  1 159.  6  Ohio  State  R.  200. 
Abandonment  may  be  made  either  by  a 
formal  instrument  called  a  deed  of  cession ; 
or,  which  is  more  usual,  by  letter,  no  par- 
ticular form  being  necessary.  6  Crancn  H. 
268.  1  Wash.  C.  C.  B.  400,  530.  See 
18  Pick.  R.  83.  Petert^  Digest,  Aban- 
donment United  States  Digest,  Abandon- 
ment, Insurance. 

ABANDONMENT.  [Lat  cessio.]  In 
French  law.  The  act  by  which  a  debtor 
surrenders  his  property  for  the  benefit  of 
his  creditors.  Merlin  Repert.  Abandon- 
ment 

ABARNARE.  LLat  [from  Sax.  ofto- 
rian,  to  uncover,  disclose,  or  make  bare.] 
In  old  English  law.  To  detect,  discover, 
or  disclose  any  secret  crime.    LL.  Hen.  L 


c  91.     Cowell.    Abamatus;  discovered, 
detected.     LL.  Canuti,  c  104.     Cowell. 

ABATAMENTUM.  L.Lat  \ftom  abor 
tare,  q.  «r.]  In  old  English  law.  An 
abatement  of  freehold;  an  entry  upon 
lands  by  way  of  interposition  between  the 
death  of  the  ancestor,  and  the  entry  of  the 
heir.  Co.  lAtL  277  a  Yelv.  151.  See 
Abatem.ent  of  freehold. 

ABATARE.  L.  Lat  [from  Fr.  aba- 
ter, q.  v.]  In  old  English  law.  To  abate. 
Abatavit;  she  abated.  Telv.  151.  See 
AbaU. 

ABATE,  [from  Fr.  abater,  ofta^,  to  beat, 
or  throw  down ;  L.  Lat  ahatare.']  To  beat, 
break,  pull  or  throw  down ;  to  overthrow, 
demolish,  or  destroy  a  material  object,  ad  a 
house,  castle,  sheep-fold,  &c.  See  Abater. 
This  original  meaning  of  the  word  is  still 
preserved  in  modem  kw,  in  its  application 
to  nuisances.  To  abate  a  nuisance  is  to 
remove  it,  by  pulling,  cutting,  or  breaking 
it  down,  or  otherwise  destroying  it  3  BL 
Com.  168. 

To  overthrow,  destroy  or  defeat  a  right, 
or  a  judicial  proceeding.  To  abate  a  free- 
hold, \&  to  overthrow  it  by  the  intervention 
of  a  stranger.  3  Bl.  Com.  168.  See 
Abatement  of  freehold.  To  oiate  a  writ  or 
action,  is  to  defeat,  overthrow,  prostrate, 
(prostemere,)  quash,  {cassare,)  or  put  an 
end  to  it  by  some  fktal  exception.  3  Bl. 
Com.  ub.  sup.  Co.  Litt.  134  b.  Steph. 
Plead.  47.     See  Abatement  in  pleading. 

To  be  reduced,  or  diminished,  (lowered 
or  brought  down ;)  as  the  claim  of  a  legatee, 
or  creditor.  2  Fonbl.  Equity,  369.  See 
Abatement  among  legatees. 

To  cease,  terminate,  or  come  to  an  end 
prematurely,  as  a  suit,  or  other  *  judicial 
proceeding ;  (to  drop  or  M ;  L.  Lat  cadere.) 
2  Archb.  Pract.  299.  6  Wheatm's  R.  260. 
See  Abatement  in  practice,  Cadere. 

ABATEMENT.  [L.  Lat  abatamentum.] 
The  act  of  abating;  the  state  of  being 
abated.     See  Abate  ;  and  infra^ 

ABATEMENT  of  a  nuisance.  The 
taking  away  of  a  nuisance  by  pulling,  cut- 
ting, or  breaking  it  down,  or  otherwise  re- 
moving or  destroying  it*  The  remedy 
which  the  law  allows  a  party  injured  by  a 
nuisance,  of  destroying  or  removing  it  by 
his  own  act,  so  as  he  commits  no  riot  in 
doing  it,  nor  occasions  (in  the  case  of  a 
private  nuisance,^  an^  damage  beyond  what 
the  removal  of  tne  mconvenience  necessa- 
rily requires.  3  Bl.  Com.  5, 168.  3  Steph. 
Com.  361.     2  SaUc.  458.     1  Chitt.  Gen. 
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PraeL  647 — 656.     2  Crabb'i  Real  Prop. 

1018,  8  2475. 

ABATEMENT  of  freehold.    [L.  Lat 

abatamentum^  The  overtlurow  of  a  free- 
hold by  the  unlawfrd  entiy  of  a  stranger, 
where  the  possession  is  vacant  The  act 
of  a  stranger  in  entering  npon  lands,  after 
&e  death  of  the  ancestor,  or  person  last 
seised,  and  before  the  entiy  of  the  heir, 
devisee,  or  person  next  entitled,  and  keep- 
ing the  latter  out  of  possession.  Co,  Litt, 
277  a.  3  BL  Com.  168,  3  SUph.  Com. 
482.  2  Crabb's  Real  Prop.  1 063,  §  2454  b. 
A  species  of  onster  of  the  freehold, 
ihe  technical  pecoliaritj  of  which  consists 
in  its  being  effected  by  interventionj  that 
la,  by  stepping  in,  or  interposing  between 
the  ancestor  and  heir.  Hence  called  in 
the  books  an  entry  by  interpoiition.  Co. 
LitL  277  a. 

ABATEMENT  among  LEOArtEs.  {L. 
Lat  drfalcatio.']  The  proportionate  reduc- 
tion, or  diminution  which  legatees  are  sub- 
ject to  hare  made  in  the  pecuniary  legacies 
bequeathed  to  them,  when  the  funds  or  as- 
sets out  of  which  such  legacies  are  payable 
are  not  sufficient  to  paythem  in  nilL  2 
FanbL  JSqtUty,  369.  Ward  on  Legacietj 
369,  ch.  vL  sec  viL  1  Story^s  Equity  Ju- 
rispr.  §  555.  Bract.  foL  61  a.  2  BL  Com. 
512,  513. 

ABATEMENT  in  pleading.  {L.  Lat 
ea$»aiio.^  The  defeating,  oyerthrowing, 
prostration,  quashing,  or  putting  an  end, 
for  the  present,  to  a  writ  or  action,  by  some 
matter  of  &ct  pleaded  by  a  defendant; 
the  plea  itself  bemg  termed  a  plea  in  abate- 
menL  Co.  Litt.  134  b.  277  a.  3  Bl.  Com. 
168.  Stepk.  PI.  47,  Appendix,  Note  (22). 
See  PUa  in  abatement. 

ABATEMENT  in  practice.  The  ces- 
sation or  determination,  (ficdling,  or  drop- 
ping) of  a  9uit^  or  the  suspension  of  all 
proceedings  in  it,  from  the  want  of  proper 
parties  ci^ble  of  proceeding  therem;  as 
in  consequence  of  the  death  of  one  of  the 
parties  during  its  pendency.  2  Archh.  Pr. 
299.  2  Tidd^s  PracL  932.  Story's  Eq. 
Plead.  8  354.  6  Wheaton's  R.  260.  Bac. 
Abr.  Abatement  U.  S.  Digest,  Abate- 
ment See  Cadere.  At  common  law,  a 
suit  when  abated  is  absolutely  dead,  but  in 
equity,  a  suit  when  abated  is,  (if  such  an 
expression  be  allowable,)  merely  in  a  state 
of  suspended  animation,  and  may  be  re- 
vived.    Story's  Eq.  PI.  ub.  sup. 

ABATER,  Abatre.  L.  Fr.  To  abate ;  to 
beat  or  break  down ;  to  overthrow ;  to  de- 


molish or  destroy.  Le  roy,  pur  le  trespas 
et  pur  le  despite,  face  abate  le  chastell  ou  le 
forcelet ;  the  king,  for  the  trespass  and  for 
the  contempt,  shall  cause  the  castle  or  for- 
talicc  to  be  demolished.  StaU  Westm.  L 
c  17.  Abater  tin  fauds;  to  abate  a  fold. 
Tearb.  P.  Edw.  III.  48. 

To  cut  down.  II  ad  abatu  les  keynes  ;  he 
hath  cut  down  the  oaks.  T.  3  Edw.  III. 
14. 

To  abate  or  quash.  Abatre  un  brrf. 
Fet  Assaver,  g  32.  Ceo  abateroit  le  briefe, 
this  would  aoate  the  writ  Reg.  Grig. 
229  b.  regula. 

To  abate ;  to  fall  or  fail ;  to  come  to  an 
end;  to  become  or  be  declared  void.  Le 
bre/n'  abatera/Nu;  the  writ  shall  not  abate. 
EeUw.  20  b. 

ABATOR.  One  who  abates ;  one  who 
removes  a  nuisance ;  one  who  enters  upon 
land  by  way  of  interposition,  before  the 
entry  of  the  heir,  or  person  lawfully  enti- 
tled. Litt.  sect  475.  Co.  Litt.  277  a. 
Cowell.     See  Abatement  of  freehold. 

ABATUDA  L.  Lat  In  old  records. 
Diminished.  Moneta  abatuda;  money 
clipped,  or  diminished  in  value.   Dufresne. 

ABATUS,  Abatu.  L.  Fr.  rfix)m  abater, 
q.  v.]  Beaten  or  thrown  down.  Mur 
abatu;  a  wall  thrown  down.  Britt.  c  61. 
Bois  abatu;  wood  cut  or  fallen.  Kelkam. 
Arbres  abatues  de  vent;  trees  blown  down 
by  the  wind.     Tearb.  T.  5  Edw.  III.  16. 

Abated,  quashed.  Un  brief e  fuit  abatus  ; 
a  writ  was  quashed.  Reg.  Grig.  97  b.  nota. 
ye  soit  le  briefe  abatus ;  the  writ  shall  not 
be  quashed.     Stat.  Westm.  1,  c.  47. 

ABA  VIA  Lat  In  the  civil  law.  A 
great  great  grandmother.  Inst.  3.  6.  2. 
Dig.  38.  10.  1.  6.     Bract,  fol.  68  b. 

ABA  VITA  A  great  great  grandfather's 
sister.  Bract,  fol.  68  b.  This  is  a  mis- 
print for  abamita,  (a.  v.) 

ABAVUNCULUS.  Lat  In  the  civil 
law.  A  great greatgrandmother's  brother ; 
{abavice  frater.)  InsL  3.  6.  4.  Dig.  38. 
10.  3.  Called  avunculus  maximtu.  Id.  38. 
10.  10.  17.  Called  by  Bracton  and  Fleta 
abavunculus  mxignus.  Bract.  foL  68  b. 
Fleta,  lib.  6,  c.  2,  §  19. 

ABAVUS.  Lat  In  the  civil  law.  A 
great  great  grandfather.  Inst.Z.Q.2.  Dig. 
38.  10.  1.  6.     Bract.  foL  67  a 

ABBACIA,  Abbatia.  L.  Lat  In  old 
English  law.  An  abbey.  Magna  Charta, 
9  Hen.  IIL  c.  33. 

ABBAIAXJNCE.  L  Fr.  Abeyance. 
See  Abeyance. 
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ABBAS.  L.  Lat  An  abbot  Beg.  Orig. 
238  a.  803  a.     Fleta,  lib.  3,  c.  5,§  9. 

Abbates;  abbots.     Id,  §  8,    Spelman, 

ABBATISSA.  L.  Lat  An  abbess.  Beg, 
Jud,  4  b. 

ABBETTARE,  Abettare.  L.  Lat  In 
old  English  law.  To  abet  Rast,  Entr,  b^. 
Abettasse  et  procurasse  ;  to  have  abetted 
and  procured.  Reg,  Orig,  134  a.  See 
Abet, 

ABBETTATOR,  ^6«fto<or.  L.Lat  In 
old  English  law.  An  abettor.  Spelman. 
Stat,  Westm,  2,  c.  12.     See  Abettor, 

ABBETTUM.  L.  Lat  In  old  Endish 
law.  Abetment  Reg.  Orig,  2*10  2l  ^tat, 
Westm,  2,  c.  12.     See  Abetment. 

ABBREVIATE.  In  Scotch  law.  An 
abstract     Ih-sk,  Inst,  b.  2,  tit  12,  §  43. 

ABBREVIATIO.  L.  Lat  In  old  Eng- 
lish law.  Abbreviation;  an  abbreviation. 
Abbrevtationum  ille  numerus  et  sensus  acci- 
piendus  est^  ut  concessio  non  sit  inanis  ;  in 
abbreviations,  that  number  [whether  singu- 
lar or  plural,]  and  that  sense  is  to  oe 
taken,  by  which  the  grant  is  not  rendered 
void.     9  Co,  48. 

ABBREVIATION.  A  short  or  con- 
tracted mode  of  writing,  very  common  in 
old  records,  law  treatises  and  reports,  es- 
pecially those  in  Latin  and  French,  and  still 
used  to  a  limited  extent  in  the  practice  of 
the  courts,  and  in  printed  books.  There 
are  various  kinds  of  abbreviations ;  as. 

By  using  the  initial  letters  of  words  in- 
stead of  the  words  at  length ;  as  ^.  ^  for 
Banco  Regis;  Q,  B,  for  Queen's  Bench;  iV. 
P.  for  Nisi  Prius ;  8.  C,  for  Same  Case; 
^S.  P,  for  Same  Pointy  and  the  like. 

In  the  Roman  law,  this  mode  of  abbre- 
viation was  sometimes  carried  to  a  great 
extent ;  as,  in  their  senatus  consulta,  Q.  D, 
E,  R,  F.  P.  D,  E,  R,  I.  a,  which  stood  for 
Quid  de  ea  re  fieri  placeret^  de  ea  re  ita  cen- 
suerunt.     Tayl,  Civ,  Law,  576. 

By  using  the  first  syllables  instead  of  the 
entire  words ;  as  def^  for  defendens,  bri  for 
brevCy  vie'  for  vicecomes,  ven'  for  venit,  dic^ 
fordicit;  re.  fa,  lo.  for  recordari  facias  lo- 
quelam  ;  stis,  per  col.  for  suspensus  per  col- 
lum ;  and  the  more  modem  and  familiar 
cur.  adv.  vult,  for  curia  advisari  vult ;  fi. 
fa.  for  fieri  facias  ;  sci.fa.  for  scire  facias^ 
and  the  like.  So  in  references  to  authori- 
ties ;  lib.  for  liber,  cap,  for  caput,  and  the  like. 

By  doubling  the  initial  letter  to  denote 
the  plural ;  as  LL.  for  leges,  laws ;  cc.  for 
capita,  chapters.  All  the  foregoing  kinds 
of  abbreviation  are  still  in  common  use. 


Another  mode  of  abbreviation,  now  for 
the  most  part  disused,  consisted  in  omitting 
one  or  more  of  the  letters  of  a  word ;  as 
dns  for  dominus,  ket  for  habet,  hmdi  for 
hujusmodi,  io  for  ideo,  oihs  for  omnibus,  qd 
for  quod  ;  and  the  French  boe  for  bone,  dde 
for  demande,  pols  for  parols,  and  the  like ; 
and  sometimes  in  substituting  a  diflferent 
letter  for  those  omitted ;  as  a^cco  for  actio, 
cassaco  for  ca^ssatio,  administracon  for  ad- 
ministration, and  the  like.  But  abbrevia- 
tions of  this  kind  were  more  properly  called 
contractions.     See  Contraction, 

Abbreviations  and  contractions  formed 
one  of  the  peculiarities  of  the  court  hand 
in  which  the  records  of  the  courts  were 
anciently  written,  and  are  followed  in  some 
of  the  old  printed  books,  as  Bracton,  and 
the  Register.  Domesday  Book  abounds 
in  them.  They  were  accompanied  by  va- 
rious arbitrary  marks  (dashes,  turns,  &c.) 
upon,  through,  or  over  the  letters  retained, 
to  denote  the  omissions.  Tovms.  PI.  per 
tot.  1  Instr.  Cleric.  1-20.  See  Court 
hand.  They  were  prohibited  by  the  Eng- 
lish statute  of  4  Geo.  11.  c.  26,  the  provi- 
sions of  which  have  generally  been  adopted 
in  the  United  States.  3  Bl.  Com.  323. 
2N.T.Rev.St.\2lb,'\20b,%9.  Averyfew 
of  them,  however,  continue  to  be  retamed, 
though  without  any  of  the  ancient  marks ; 
as  vs.  for  versus  ;  adsm*  for  ad  sectam,  and 
the  like: 

The  principal  abbreviations  used  in  the 
books  will  be  found  in  this  work  under  the 
proper  alphabetical  heads.  Others,  includ- 
mg  those  used  in  references  to  authorities, 
may  be  found  in  the  tables  of  explanations. 

ABBROCAMENTUM,  Abrocamentum. 
L.Lat  In  old  English  law.  Abbrochment, 
or  abroachment  Spelman.  See  Abbroch- 
ment. 

ABBROCHMENT,  Abrochment,  Abroach- 
ment. [L.  Lat  abrocamentum  ;  from  abroch, 
or  abroach.  Sax.  abroecan,  to  break.]  In 
old  English  law.  The  buying  up  of  goods 
by  wholesale,  {emptio  mercium  integrarum,) 
before  they  are  brought  to  a  market  or  fair, 
and  selling  them  again,  (breaking  them  up, 
— per  portiones  distractio,)  by  retail ;  a  fore- 
stalling of  the  market  Spelman,  voc. 
Abrocamentum.     Cowell. 

ABBUTTALS.     See  Abuttals. 

ABBUTTRE.  L.  Fr.  To  abut,  (q.  v.) 
Abbuttant  et  adjoynant  al  haut  estret ; 
abutting  and  adjoining  the  highway.  Tearb. 
P.  11  Hen.  VI.  2. 

ABCARIARE.     L.  Lat    In  old  Eng- 
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Bsh  Uw.  To  cany  awaj.  Cepit  et  ahcaria- 
vit:  (be)  took  and  carried  away.  Dyer^ 
10  a. 

ABDICATION.  [Lat  abdicatio,  from 
o&ftcare,  to  renoancej  The  renunciation 
or  relinquishment  of  an  office,  either  form- 
ally and  expressly,  or  by  actions  inconsist- 
ent with  the  proper  discharge  of  its  duties. 
Conmionly  used  to  express  the  voluntary 
renunciation  of  supreme  power.  1  BL 
Com.  211.     4  Id.  78.     Terme$  de  la  ley. 

ABDITORIUM.     L.  Lat     [from   ab- 

.    dere^  to  bide.]     In  old  records.     A  place 

to  hide    and    preserve    eoods,  plate    or 

money;  an  abditory.     ZM<m.Angl.  173. 

CaweU. 

ABDUCERE.  Lat  In  old  English 
law  and  practice.  To  lead  away ;  to  carry 
away.  Abduxit ;  (he)  led  away.  Applied 
in  old  writs  to  the  tasing  of  hve  animals, 
as  distinguished  from  asportavity  (q.  v.) 
F.  N.  B.  86  A.  note.  See  Cepit  et  abdux- 
iL  Applied  also  to  the  taking  of  persons. 
Bapuit  et  abduxit ;  (he)  ravished  and  car- 
ried away.  Stat.  Westm.  2,  c.  35.  2  Inst. 
440.  De  hceredibus  vi  abductis ;  concern- 
ing heirs  carried  off  by  force.  Stat.  Mer- 
lon, c  6. 

ABDUCTION.  Piat  ahductio,  from 
abducere,.  to  lead  away  .J  In  criminal  law. 
The  offence  of  taking  away  a  man's  wife, 
child  or  ward,  by  fraud  and  persuasion,  or 
open  violence.  3  BL  Com.  139-141.  3 
IStepk.  Com.  638,  539.  1  Russell  on 
Crimes,  701.  The  term  is  applied  also  to 
the  unlawful  taking  or  detention  of  any 
female,  for  the  purpose  of  marriage,  con- 
cubinage, or  prostitution.  Stat.  9  Geo. 
IV.  c.  31,  sects.  19,  20.  4  Steph.  Com. 
129.  See  2  N.  Y.  Bev.  Stat.  [663,  664,] 
653,  ^  24-26.     See  Kidnapping. 

ABEARANCE,  Abearing.  [from  ahear, 
or  bear,  to  behave;  L.  Lat  gestus.']  In 
old  English  law.  Bearing  or  carriage ;  de- 
portment, conduct,  or  behavior.*  4  Bl. 
Com.  266.     See  Good  ahearance. 

ABEISSEMENT,  Abbessement,  Abbasse- 
ment.  L.  Fr.  A  lowering,  lessening,  abate- 
ment    Kelham. 

ABEREMURDER.  [Sax.  aberemord, 
or  eberemord,  from  cebere,  evident  or  open, 
and  mord,  killing,  murder :  L.  Lat  (were- 
murdrum,  apertum  murdrum.^  In  Saxon 
law.  Plain  or  apparent  murder,  open  kill- 
ing, (ccedes  manifesto^  as  distinguished 
from  the  less  heinous  crimes  of  man- 
slaughter and  chance-medley.  Declared  a 
capita]  offence,  without  fine  or  commuta- 


tion, by  the  laws  of  Canute  and  of  Henry 
L  LL.  Canuti,  c.  93.  XX.  Hen.  I.  c.  13. 
Spelman.     Cowell. 

ABESSK  Lat  In  the  civil  law.  To 
be  absent ;  to  be  away  from  a  place. 
Said  of  a  person  who  was  extra  continentia 
urbis,  (beyond  the  suburbs  of  the  city.) 
Dig.  60.  16.  173.  1.  Within  that  limit 
he  was  not  considered  as  absent,  unless  he 
concealed  himself  Id.  Dig.  60.  16.  199. 
pr.     Dig.  3.  3.  6,  6. 

To  be  out  of  one's  possession,  as  a  thing 
was  when  lost  or  stolen.  Dig.  50.  16. 
13,  14. 

To  be  out  of  existence,  not  in  rebus 
humanis.     Dig.  50.  16.  13.  3. 

ABET,  [from  Sax.  a,  on,  or  onward, 
i  and  betan,  or  gebetan,  to  stir  up,  or  excite ; 
L.  Lat  abettare.]  In  criminal  law.  To 
encourage,  set  on,  stir  up,  or  excite  to 
commit  a  crime.  Spelman,  voc.  Abbetta- 
I  tor.  Cowell.  Whishaw.  Always  taken 
<  in  a  bad  sense,  and  generally  used  in  con- 
nection with  the  word  aid ;  as  in  the 
phrases,  ^*to  aid  and  abet,"  '^aiding  and 
abetting." 

ABETMENT.  [L.  Lat  abettum,  abbet- 
turn  ;  L.  Fr.  abetie.\  In  old  criminal  law. 
An  encouraging,  or  instigation.  Staundf. 
PI.  Cor.  106.     Cowell.     Blount. 

ABETTARE.  L.  Lat  In  old  English 
law.  To  abet,  (q.  v.)  Abettans  ;  abetting. 
2  Show.  612.  Abettans,  confortans  et 
manutenens ;  abetting,  comforting,  and 
maintaining.     2  How.  State  Trials,  746. 

ABETTATOR.  L.  Lat  In  old  Eng- 
lish law.  An  abettor.  Fleta,  lib.  2,  c  66, 
§  7.     See  Abettor. 

ABETTOR.  [L.  Lat  ahettatw,  abbetta- 
tori]  In  criminal  law.  An  instigator,  or 
setter  on,  {incitator ;)  one  who  promotes 
or  procures  a  crime  to  be  committed ;  one 
who  commands,  advises,  instigates,  or  en- 
courages another  to  commit  a  crime,  {qui 
alium  ad  facinus  aliquod  perpetranaum 
exacuit,  tutaturve  facturum.)  0.  i^.  Br. 
21.  Spelman,  voc.  Abbettator.  Cowell, 
Now  generally  applied  to  a  person  present, 
either  actually  or  constructively,  at  the 
conmussion  of  a  crime,  who  does  not  com- 
mit it  with  his  own  hands,  but  assists, 
facilitates,  or  encourages  its  perpetration. 
1  Russell  on  Crimes,  26,  27.  4  Bl. 
Com.  33.  Sometimes  called  a  principal  in 
the  second  degree.  Id.  ibid.  See  Abet. 
Mere  presence  (though  actual)  at  the 
commission  of  a  crime,  does  not  make  a 
person  an  aider  and  abettor.    It  is  neces- 
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saiy  that  he  should  do  or  say  something 
showing  his  consent  to  the  felonious  pur- 
pose, and  contributing  to  its  execution. 
9  N.  Carolina  B.  440.  13  Missouri  R, 
382.     1  Wisconsin  R  159. 

ABEYANCE,  AheiancSj  Ahhayance,  Ah- 
haiaunce,  L.  Fr.  &  Eng.  [from  Fr.  hayery 
or  abbayeTj  to  expect,  to  wait  for  earnestly, 
to  gape  after,  to  bay  at ;  L.  Lat  abeyan- 
tia,\  In  the  law  of  estates.  Expectation, 
waiting,  suspense ;  remembrance  and  con- 
templation in  law.  Where  there  is  no 
person  in  existence  in  whom  an  inheritance 
can  vest,  it  is  said  to  be  in  abeyance ;  that 
is,  in  expectation ;  the  law  considering  it 
as  always  potentially  existing,  and  ready  to 
vest  whenever  a  proper  owner  appears.  2 
BL  Com,  107.  Or,  in  other  words,  it  is 
said  to  be  in  the  remembrance,  considera- 
tion and  intendment  of  the  law.  Litt, 
sect  646,  650.  Thus,  in  a  grant  to  J.  for 
life,  and  afterwards  to  the  heirs  of  R.,  the 
inheritance  is  plainly  neither  granted  to 
J.  nor  R.,  nor  can  it  vest  in  the  heirs  of 
R  till  his  death  :  it  remains,  therefore,  in 
waiting,  or  abeyance^  during  the  life  of  R. 
2  BL  Com,  ub,  sup,  Plowd,  29  a.  85  a. 
556. 

The  term  abeyance  is  also  sometimes  ap- 
plied to  personal  property.  Thus,  in  the 
case  of  maritime  captures  during  war,  it  is 
said  that  "  until  the  capture  becomes  in- 
vested with  the  character  of  prize  by  a 
sentence   of  condemnation,   the  right  of 

Eroperty  is  in  abeyance,  or  in  a  state  of 
5gal  sequestration."  1  ICenfs  Com,  102. 
It  has  also  been  applied  to  the  franchises 
of  a  corporation.  "When  a  corporation  is  to 
be  brought  into  existence  by  some  future 
acts  of  the  corporators,  the  franchises  re- 
main in  abeyance,  until  such  acts  are 
done,  and  when  the  corporation  is  brought 
into  life,  the  franchises  instantaneously 
attach  to  it"  Story,  J.  4  WheaUm's  R, 
691. 

*^*  An  inheritance  in  abeyance  has 
been  otherwise  said  to  be  m  nubibus,  (in 
the  clouds ;)  a  figure  intended  to  denote  a 
condition  of  suspension,  indefinite  and  in- 
tangible existence,  remoteness  from  human 
view  and  enjoyment,  or  molestation;  in 
connection  with  the  quality  of  readiness  to 
descend  and  vest  at  the  proper  time.  '  Lttt. 
ub,  sup,  Co,  Litt,  342  b.  ffob.  835.  2 
Crabb's  Real  Prop,  8,  §  951.  4  Kent's 
Com,  258,  260,  note.  So,  it  has  been  said 
to  be  in  yremio  legis,  (in  the  bosom  of  the 
law,)  that  is,  under  the  special  protection 


of  the  law,  and  existing  only  in  its  view, 
intendment  or  consideration.  1  Co.  131, 
134,  arg,  Spelm^an,  voc.  Abeyantia^  Litt. 
ub,  sup.  So  the  fee,  in  such  case,  has 
been  said  by  Britton  to  be  in  the  balance, 
{le  fee  est  en  balaunce,)  Brit,  foL  249. 
And  Bracton  uses  the  corresponding 
phrase,  inpendenti,  (in  suspension.)  Bract. 
foL  19  a.  20  a.  Spelman  prefers  giving  to 
abbayer,  the  root  of  the  word,  the  sense  of 
fixedness  of  position,  (certce  stationi  in- 
koerere,)  the  fee  being  stopped  or  arrested 
in  its  transit  from  one  party  to  another. 
Mr.  Stephen  objects  to  expectation  as  the 

E roper  import  of  abbeyance,  and  prefers 
ittleton's  exposition  of  the  term, — re- 
membrance, intendment  and  consideration 
of  the  law;  referring  to  the  case  of  the 
parson  of  a  church,  where  the  fee  is  in 
perpetual  abeyance.  1  Steph,  Com.  223, 
note  (Z).  Mr.  Feame  treats  the  whole  no- 
tion of  abeyance  as  an  absurd  and  unintel- 
ligible fiction.  Feame  on  Remmnders^ 
452,  [860.]  And  the  inclination  in  mod- 
em law  seems  to  be,  to  substitute  in  its 
place  the  doctrine,  that  where  there  is  no 
person  in  existence  in  whom  an  inherit- 
ance can  vest,  it  remains  in  the  grantor  or 
his  heirs,  or  (in  case  of  a  devise,)  in  the 
heirs  of  the  testator,,  until  the  contemplated 
contingency  happens.  2  Chitt,  BL  Com. 
107,  notes. 

An  inheritance  in  abeyance  answers  to 
the  kcereditas  jacens,  or  caduca  (a,  v.)  of 
the  civilians  and  feudists,  which,  oy  a  fig- 
ure directly  opposite  to  that  of  suspen- 
sion, was  considered  as  waiting  in  a  state 
of  prostration  for  the  heir  to  take  it 
up.  Bract  fol.  8  a.  160  a.  Co,  Litt 
342  b.  Incertam  et  caducam  hcereditatem 
relevabat;  raised,  or  took  up  the  doubt- 
ful and  fallen  inheritance.  2  BL  Com. 
56. 

ABEYANTIA.  L.  Lat  Abeyance. 
Spelman,     See  Abeyance. 

ABIATICUS.  Aviaticus.  L.  Lat  In 
feudal  law.  A  grandson ;  the  son  of  a  son. 
Spelman.  Lib.  Feudorum,  Baraterii,  tit 
8,  cited  ibid, 

ABIDING  BY.  In  Scotch  law.  Com- 
mitting one's  self  to  the  consequences  of 
an  act  A  term  used  in  cases  where  a 
deed  is  challenged  as  forged.  The  party 
founding  on  the  deed  must  appear  in  court 
and  abide  by  it  This  is  done  by  his 
signing  a  declaration  that  he  abides  by  the 
deed  quarrelled,  [contested,]  sub  periculo 
falsi,  which  has  the  effect  of  pledging  him 
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to  fltand  to  the  consequences  of  fonnding 
on  a  foived  deed.     BdVs  Diet 

ABIGEATORES.  Lat  [from  abipere, 
to  drive  away.]  In  the  civil  law.  Ca^e- 
steal^s;  those  who  drove  away  cattle  or 
other  animalR,  with  the  intention  of  steal- 
ing them.  A  rarer  form  of  ahiffei,  (q.  v.) 
CWv.  Lex,     JBriuomuBy  voc.  Ahigei, 

ABIGEATUS.  Lat  ffrom  abigere,  to 
drive  away.]  In  the  civil  law.  The  offence 
of  stealing,  or  driving  awayr  cattle.  Dig: 
47.  14.  2.     See  Abi^rty  Aoigetis. 

ABI6EI.  Lat  In  the  civil  kw.  Cattle 
stealers.  Dig,  47.  14.  1.  1.  Calv.  Lex, 
Brisecnim,  4  BL  Com.  239.  See  Abi- 
geuM, 

ABIGERK  Lat  [from  ah,  from,  and 
agere^  to  drive.]  In  the  civil  law.  To  drive 
away.  Applied  to  those  who  drove  away 
aniTnals  with  the  intention  of  stealing 
them.  Dig,  47.  14,  (2^  abigeis.  Applied, 
also,  to  the  similar  offence  of  cattle  stealing 
on  the  borders  between  £ngland  and 
Scotland. — Scotfs  Minstrelsy  of  the  Scot- 
tisk  Border,  Introd,  Append,  No.  viL 

To  drive  ont;  to  expel  by  force;  to 
produce  abortion.  Dig.  47.  11.  4.  Bris- 
sonius. 

ABIGEUS,  AbigevuSy  Abigeator,  Abac- 
tor, Lat  [from  abigere,  to  drive  away.] 
In  Uie  civil  law.  A  stealer  of  cattle :  one 
who  drove,  or  drew  away  (subtraxit)  cattle 
from  tiieir  pastures,  as  horses  or  oxen  from 
the  herds,  and  made  booty  of  them ;  and 
who  foUowed  this  as  a  business,  or  trade, 
(qwui  artem.)  Abi^i  proprie  ki  habentur 
qui  pecora  ex  pascmSy  vel  ex  armentis  sub- 
irahunty  et  quodammodo  depraxiantury  et 
abigendi  studium  quasi  artem  exercent ; 
equos  de  gregibus  vel  boves  de  armentis 
abdueentes.  Dig.  47.  14.  1.  1.  The  term 
was  applied  also  to  those  who  drove  away 
the  smaller  animals,  as  swine,  sheep  and 
goats.  Id.  47.  14.  1,  2.  In  the  latter 
case,  it  depended  on  the  number  taken, 
whether  the  offender  was  fur  (a  common 
thie^)  or  abigeus.  Id,  47.  14.  3.  Quan- 
titas  discenUt  furem  ab  abigeo.  Id.  48. 
19.  16.  7.  Or,  as  Bracton  quotes  it,  quan- 
titas  diseemit  furem  ab  abigevo.  Bract, 
foL  105  a.  But  the  taking  of  a  single 
horse  or  ox  seems  to  have  constituted  die 
crime  of  abigeatus.  Dig.  47.  14.  3.  And 
those  who  frequently  did  this  were  clearly 
abigeiy  though  they  took  but  an  animal  or 
two  at  a  time.  Id,  47.  14.  3.  2.  See 
Ocd.  9.  37.  Nov.  22,  c  15,  §  1. 
AEINDE.      L.  Lat      In  old  English 


kw.  From  thence.  2  Mod.  27.  6  Id. 
252. 

ABISHERSING,  (properiy  Mishersit^,) 
In  old  English  law.  A  freedom  or  im- 
munity from  forfeitures,  or  amercements. 
Spelman.     See  Mishersing, 

ABJECTIRE.  L.  Lat  In  old  Euro- 
pean  laws.  To  forfeit  one's  recognizance, 
(vadimonium  deserere;)  to  neglect  a  plea 
or  suit,  (placitum  neghgere  ;)  to  fiiil  in  an 
action,  (deficere  in  lite^  to  lose  a  cause  by 
de&ult  or  n^ect  to  prosecute,  (causam 
per  defaltam,  vel  non  prosequendo  amit- 
tere,)     Spelman. 

ABJUDICARR  L.  Lat  [from  a*, 
out  of,  and  judicare,  to  adjudge.]  In  old 
Englii^  law.  To  deprive  of  a  Uiing  by  the 
judgment  of  a  court;  the  same  with  f oris- 
judicare,  (q.  v.)  Ubi  custos  abjudicatus 
est  de  custodia  sua ;  where  a  guardian  is 
deprived  of  his  guardianship.  Bract,  foL 
256  a.  Abjudicetur  medius  de  feodo  et 
servitio  sua  ;  the  mesne  shall  be  forjudged 
of  his  fee  and  service.     Fleta,  lib.  2,  c  50, 

§8. 

ABJUDICATIO.    L.  Lat  [from  alju- 

dicare,  q.  v.]     In  old  English  law.     The 

depriving  of  a  thing  by  the  judgment  of  a 

court;  a  putting  out  of  court;  the  same 

as  forisjtulicatioy   foijudgment,   foijudger. 

FUtay  lib.  2,  c  50,  §  8.     Co.  Litt.  100 

a,   b.      Towns.  PI.  49.      See  Forisfudi- 

catio, 

ABJUDICATUS.  L.  Lat  Forjudged. 
See  Abjudicare, 

ABJURARE.  Lat  [from  ab,  from, 
and yurar«,  to  swear;  L.Fr./oJ7Mrer.]  In 
old  English  law.  To  swear  from ;  to  swear 
to  give  up,  or  leave  a  thing,  or  place ;  to 
renounce  or  abandon  by,  or  upon  oath ;  to 
forswear.  Abjurare  regnum ;  to  abjure 
the  realm,  to  swear  to  leave  it  Bract. 
foL  135  b.  136  a  Cart,  de  Forest,  c  10. 
Si  fur  convictus  fuerity  aut  morti  tradatur, 
aut  regnum  abjuret,  vel  patriam,  comita- 
tumy  civitatemy  burgum  vel  villam ;  if  the 
thief  be  convicted,  he  shall  either  be  de- 
livered up  to  death,  or  he  shall  abjure  the 
realm,  or  the  country,  the  county,  ci^, 
borough,  or  town.  Bract,  foL  151  b. 
Abjurare  terram ;  to  abjure  the  land. 
Artieuli  Cleri,  c  10. 

ABJURATION.  [Lat  abjuratioy  from 
abfurarCy  q.  v.]  A  renunciation  or  aban- 
donment by,  or  upon  oath ;  the  taking  or 
making  oath  to  leave  a  place.  Abjuration 
in  this  sense,  in  EngHsn  law,  usually  was 
of  the  reahn,  but  it  might  also  be  of  a  par- 
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ticnlar  conntj,  city,  borough,  or  town. 
See  Aljurare. 

The  taking  an  oath  to  renounce  one^s 
allegiance  to  a  particular  sovereign,  prince, 
or  state.     See  Abjuration  of  allegiance. 

ABJURATION  OF  ALLEGIANCE. 
In  political  law.  A  declaration  under  oath, 
before  a  competent  authority,  that  the 
party  making  oath  renounces  and  abjures 
all  the  allegiance  and  fideUty  which  he 
owes  to  a  particular  sovereign.  A  formali- 
ty required  of  all  aliens,  by  the  laws  of  the 
United  States,  previously  to  their  being 
naturalized.  Act  of  Congress^  April  14, 
1802.  2  Kenfs  Cam.  64,  66.  An  oath, 
abjuring  all  allegiance  to  the  descendants 
of  the  Pretender,  is  required  in  England 
from  all  persons  holding  office.  1  Bl. 
Com.  368.  2  St^h.  Com.  422.  a  Id. 
106.     See  Allegiance. 

ABJURATION  OF  THE  REALM. 
[Lat  abjuratio  regni.^  In  ancient  Eng- 
lish law.  The  taking  an  oath  to  depart  from 
the  kingdom,  and  never  return,  unless  by 
permission;  a  species  of  sworn,  or  self- 
banishment,  formerly  allowed  to  offenders 
who  confessed  their  crimes,  after  fleeing  to 
a  sanctuary,  as  the  means  of  saving  their 
lives.  Bract.  foL  136  b.  3  P.  TTwwr.  38, 
note  [B.]  4  Bl.  Com.  332.  The  blood 
of  the  person  thus  abjuring  was  attainted, 
he  forfeited  all  his  goods  and  chattels,  and 
was  considered  as  dead  in  law.  Id.  333. 
1  Id.  443.     Co.  Litt.  133  a. 

*^*  Abjuration  of  the  realm  is  general- 
ly considered  as  having  been  abolished  by 
statute  21  Jac.  L  c  28;  but  it  is  men- 
tioned in  the  books  at  a  later  period.  2 
InsL  629.  11  East,  301.  2  Kenfs  Com. 
166,  note.  The  old  oath  of  abjuration,  as 
given  by  Bracton,  was  in  this  form : 
"  Hear  this,  ye  justices,  or  coroners,  that 
I  will  depart  from  the  realm  of  England, 
and  that  I  will  not  return  thither  again, 
unless  by  permission  of  the  lord  the  king, 
or  his  heirs.  So  help  me  God,"  &c.  Bract. 
foL  186,  lib.  3,  c.  16.  In  Britton  and 
Fleta,  the  oath  is  given  in  fuller  terms. 
BHtt.  c.  16,  foL  25.  Fleta,  lib.  1,  c  29, 
§  3.  According  to  Britton,  it  was  re- 
quired to  be  taken  at  the  churchyard 
gate.  The  party  thus  abjuring  was  then 
obliged  to  select  a  port  where  he  would 
embark,  and  a  certain  time,  computed  by 
reasonable  days'  journeys,  was  allowed 
him  to  reach  it  He  was  not  allowed  to 
quit  the  king^s  highway,  nor  to  stay  in 
any  one  place  more  thim  two  nights,  nor 


to  turn  aside  from  the  road,  unless  for  suf- 
ficient cause;  but  was  bound  to  go 
straight  to  the  port,  so  as  to  be  there  at 
the  day  given  him,  and  to  embark  as  soon 
as  he  could  obtain  a  vessel  and  a  witid, 
unless  detained  bv  stress  of  feather.  If 
he  failed  in  any  of  these  particulars,  it  was 
at  his  peril  Bract.  foL  136  b.  136.  Ac- 
cording to  Britton  and  Fleta,  he  was 
obliged  to  travel  ungirded,  with  head  and 
feet  bare,  in  nothing  but  his  coat,  like  a 
criminal  about  to  be  hung,  {in  pura  tunica^ 
tanquum  in  patibulo  suspendendus,)  and 
with  a  cross  in  his  hands.  Heta,  lib.  1, 
c.  29,  §  6.  Fleta  records  the  still  more 
remarkable  circumstance,  that  when  he 
came  to  the  sea,  he  was  bound  to  walk 
into  it,  up  to  his  neck,  (ingredi  debet  usque 
ad  collumy)  if  he  could  not  find  the  means 
of  crossing,  and  having  set  up  a  cry, 
{hutesio  levatOy)  to  rest  on  the  shore  until 
he  found  such  means.  Id.  ibid.  But  he 
might  pass  out  of  the  kingdom  by  land,  as 
into  Scotland.     Britt.  c.  16. 

ABJURE.  [L.  Lat  abjurare;  L.  Fr. 
forjurer.]  To  renounce,  or  abandon,  by, 
or  upon  oath.     See  Abjurare,  Abjuration. 

•Able.  L.  Fr.  \L.  Lat  habilis,  q.  v.] 
In  old  English  law.  Fit ;  proper ;  Abies  eV 
vend*;  fit  to  be  sold;  merchantable. 
Yearb.  H.  11  Hen.  VL  13. 

ABMATERTERA.  Lat  In  the  civil 
law.  A  great  great  grandmother's  sister, 
{abavim  soror.)  Inst.  3.  6.  4.  Dig.  38. 
10.  3.  Called  matertera  maxima.  Id.  38. 10. 
10.  17.  Called  by  Bracton,  abmatertera 
magna.     Bract,  fol.  68  b. 

ABNEPOS.  Lat  In  the  civil  law.  A 
great  great  grandson.  Inst.  3.  6.  2.  Dig. 
38.  10.  1.  6. 

ABNEPTIS.  Lat  In  the  civil  law.  A 
great  great  granddaughter.  Inst.  3.  6.  2. 
Dig.  38.  10.  1.  6. 

ABOLERE.  Lat  In  civil  and  old 
English  law.  To  obliterate.  w46o/t^m;  ob- 
literated. Cod.  6.  33.  3.  Basum  vel 
abolitum  ;  razed  or  obliterated.  Fleta,  lib. 
2,  c.  64,  §  12.  Id.  c.  13,  §  6.  See  Id. 
lib.  6,  c.  60,  §  2. 

ABOLITIO.  Lat  [from  aholere,  to 
abolish  or  obliterate.]  In  the  civil  law. 
Leave  to  discontinue  an  accusation.  Dig. 
48.  16.     Cod.  9.  42,  43,  46. 

Obliteration ;  effacement ;  a  putting  out 
of  memory;  amnesty;  pardon.  Dig.  48. 
16.  8-10. 

ABOLITION.  In  old  practice.  A  de- 
stroying, or  putting  an  end  to  an  action  or 


Digitized  by 


Google 


ABB 


(18) 


ABB 


proeecution.  Leave  given  to  a  criminal 
accuser  to  desist  from  further  prosecution. 
Stat,  26  Hen.  VIIL  c  21.  Cotcell.  An- 
swering to  the  entiy  of  a  nolle  prosequi  in 
modem  practice.     8ee  AMitio, 

ABONBANCE.  L.  Fr.  In  old  prac- 
tice. Surpfaisage.  Tearh.  P.  7  Hen.  VL 
12. 

ABORDAGE.  Fr.  In  French  com- 
mercial law.  Collision  of  vessels.  Emerir 
gon^  Traite  des  Ass,  ch.  12,  sect  14. 

ABORTION.  In  criminal  law.  The 
premature  exclusion  of  the  human  foetus, 
after  the  period  of  quickening;  which, 
when  procured  or  produced  with  a  mali- 
cious design  or  for  an  unlawful  purpose,  is 
a  criminal  offence.  4  Steph,  Com,  128. 
1  Russell  on  CrimeSy  671.  1  Ckitt,  Gen, 
Fr,  35.  2  N.  Y,  Rev.  Stat,  [661,]  550, 
§  9.  Id,  [694,]  578,  §  21.  Statutes  of 
Okioj  chap.  85,  p.  252.  Wkart.  Am, 
Crim,  Law,  h,  4,  ch.  6,  §  1214,  et  seq, 

"ABOUT."  Near;  nearly;  in  the 
neighborhood  ofl  An  expression  con- 
stantly used,  where  a  time  or  sum  cannot 
be  precisely  stated,  importing  the  possi- 
bility of  a  small  variation  from  it  Where 
the  words,  "  about  three  hundred  quarters, 
more  or  less,"  were  used  in  an  aCTeement, 
it  was  held  that  the  parties  could  not  be 
taken  to  have  contemplated  so  large  an 
excess  as  fifty  over  three  hundred  quarters. 
%  B.d:  Ad.  106. 

Around.  **  About  the  breast,"  in  an  in- 
dictment, might  mean  only  near  the  breast ; 
but  "about  the  neck"  means  around  it 
Parke,  J.  5  Carr.  d  P.  121. 

ABOUTIR   L.Fr.  To  abut   See^^^. 

ABOUTISSEMENT.  L.  Fr.  An  abut- 
ment, or  abuttal.     See  Abuttal. 

ABOYR  [Lat  supery  supra.]  In  prac- 
tice. Higher;  superior.  The  court  to 
which  a  cause  is  removed  by  appeal  or 
writ  of  error,  is  called  the  court  above. 

Principal ;  as  distinguished  from  what 
is  auxiliary  or  instrumental  Bail  to  the 
action,  or  special  bail,  is  otherwise  termed 
bail  cdKwe.     3  £1.  Com.  291.     See  Below. 

ABPATRTJUS.  Lat  In  the  civil  law. 
A  great  great  grandfather's  brother,  {abavi 
/rater.)  Inst.  3.  6.  4.  Dig.  38.10. 3.  Called 
patruus  maximus.  Id.  38.  10.  10.  17. 
Called  by  Bracton  and  Fleta,  abpatruus 
magnus.  Bract,  foL  68  b.  Fleta,  lib.  6, 
C2,§17. 

ABRADERR  Lat  [from  a5,  from, 
and  radere,  to  scrape,]  In  old  practice.  To 
scrape  o^  (as  tli^  writing  of  an  instru- 


ment,) to  erase.  Abrasum;  erased.  Bract, 
foL  413  b.     FUtay  lib.  6,  c.  50,  §  2. 

ABRASIO.  Lat  [from  abradere,  to 
scrape  oflf.]  In  old  English  law.  A  scrap- 
ing oflf;  erasure  in  a  writ  Bract,  foL 
413  b.     FUta,  Ub.  2,  c.  13,  §  6. 

ABRIDGE,  [from  Fr.  abreger ;  L. 
Lat  abbreviare.]  bi  old  practice.  To  make 
shorter;  not,  however,  in  words  only,  as 
in  the  popular  sense,  retaining  the  sub- 
stance, but  by  subtracting,  severing,  or 
leaving  out  some  of  the  substance  itsell 
Applied  to  plaints  or  declarations  in  the 
old  real  actions.  Bro,  Abr,  Abridg- 
ment Cowell,  Story,  J.  3  Peters'  B. 
99,  183. 

ABROACHMENT.     See  Abbrochment. 

ABROCAMENTUM.  See  Abbrocor 
mentum. 

ABROCEUR.  L.  Ft.  A  broker.  JS:el' 
ham.     See  Broker, 

ABROGARE.  Lat  [from  aft,  from, 
off,  or  away,  and  rogarey  to  propose  or 
pass.]  In  the  civil  law.  To  take  away,  an- 
nul, or  repeal ;  to  abrogate.  Rogare  legem^ 
among  the  Romans,  signified  to  propose  a 
law  for  adoption,  (literally,  to  ask  for  a 
law,)  and  also  to  adopt  a  law  proposed ;  to 
pass  or  make  it  See  Rogare.  Abrogare 
legemy  or  legiy  signified  the  reverse  of  this, 
viz.,  to  annul  a  law;  to  undo  what  had 
been  done  in  passing  it;  to  repeal  it 
Abrogatur  legi  cum  prorsus  tollitur ;  a 
law  is  abrogated  when  it  is  entirely  taken 
away.     Dig.  50.  16.  102.    legeg  porfcriilll 

priores  eontnrias  abrogant.  Later  laws  ab- 
rogate former  ones  that  are  contrary  to 
them.  Cro.  Jac.  121.  11  Co.  62  b. 
Where  two  laws  are  contrary  to,  or  in  con- 
flict with  each  other,  that  which  was  last 
made  is  always  understood  as  abrogating 
the  other. 

Prom  abrogare  has  been  formed  the 
English  abrogate,  but  no  corresponding 
word  has  been  framed  from  the  simple 
rogare.  In  the  Roman  law,  various  other 
words  compounded  of  rogare  were  in  use ; 
as  derogare,  subrogarCy  obrogare,  exrogare, 
(qq.  V.)     Tagl,  Civ,  LaWy  155. 

ABROGATE.  [Lat  abrogare,  q.  v.]  To 
undo  what  has  been  done  in  passing  a 
law ;  to  annul  a  law  by  an  act  of  the  same 
power  which  made  it ;  to  annul  by  an  au- 
thoritative act ;  to  repeal  See  Abrogare. 
Applied  also  to  the  abolition  of  established 
customs,  by  a  different  and  long^^ontinued 
usage. 

ABROGATION.     [Lat  abrogaHoy  from 
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abrogarey  q,  v.]  The  act  of  abrogating; 
the  annulling  or  repeal  of  a  law  by  au- 
thority of  the  legislative  power.  See 
Ahrogate^  Express  abrogationj  Implied  ab- 
rogation. 

ABSCOND,  [from  Lat  abscondere,  to 
hide  away.]  To  hide  or  conceal  one's 
self;  to  keep  close ;  to  go  away  privately. 
Applied  to  a  debtor  who  clandestinely 
witndraws  from  the  place  of  his  residence 
or  business,  or  who  secretes  himself  to 
avoid  IcmI  process.  2  Rentes  Com,  401. 
N.  Y,  Eev.  Stat  Part  II.  ch.  v.  tit  1. 
A  debtor  may  abscond^  without  actually 
leaving  the  state.     7  Maryland  R,  209. 

ABSENCE.  In  Scotch  law.  Want, 
or  default  of  appearance.  A  decree  is 
said  to  be  in  absence  where  the  defender 
[defendant]  does  not  appear.  WharUnCs 
Lex.  Erah,  Inst.  b.  4,  tit.  3,  §  6.  See 
Decreet. 

ABSENS.  Lat  In  the  civil  law.  Ab- 
sent Ahsentem  accipere  dehemus  eum  qui 
non  est  eo  loci  in  quopetitur;  we  ought  to 
consider  him  absent  who  is  not  in  the 
place  where  he  is  demanded.  Dig.  50. 
16.  199.     See  Abesse. 

ABSENTE.  L&t.  [&hl  of  absens.']  Be- 
ing absent  A  common  term  in  the  old 
reports.  "The  three  justices,  absents 
N6rth,  C.  J.  were  clear  of  opinion."  2 
Mod.  14. 

ABSENTEE.  \¥t.  absent;  Lat. absens.] 
One  who  is  away  from  his  domicil,  or 
nsual  place  of  residence.  Bouvier.  One 
who  has  resided  in  the  state,  and  has  de- 
parted without  leaving  any  one  to  repre- 
sent him.  Civil  Code  of  Louisiana^  Art 
8622,  n.  3. 

One  who  never  was  domiciliated  in  the 
state,  and  resides  abroad.    Id.  ibid. 

ABSENTIA.  Lat  Absence.  Absentia 
ejiLS  qui  reipublicce  causd  abesty  neque  ei 
neque  alii  damnosa  esse  debet ;  the  absence 
of  him  who  is  away  in  behalf  of  the  re- 
public, [on  business  of  the  state,]  ought 
neither  to  be  prejudicial  to  him  nor  to  an- 
other.    Dig.  60.  17.  140. 

ABSI8,  Absida.  Lat  [Gr.  a^u.]  In 
ecclesiastical  law.  An  arch  or  vault; 
(Jomix,  arcv^y)  any  thing  made  in  the 
shape  of  an  arch,  (quod  in  curvamen 
arcuatum  constituitur.)     Spelmun. 

A  bishop's  seat  or  bench,  {pro  epis- 
eoporum  subselliis.)    Id. 

The  choii  oisL  church,  or presbyterium.  Id. 
A  receptacle  or  coffer,  in  which  images 
were  kept,  upon  the  altar.    Id. 


A  church-porch.    Id. 

ABSOILE.  Absollery  Absauldre,  Ab- 
sodre.  L.  Pr.  [from  Lat  absolvere.]  To 
absolve,  acquit,  forgive,  pardon.  Kelham. 
Hence  the  old  En^ish  assoU. 

ABSOLUTA.  Lat  Absolute,  com- 
plete,   without  exception,    or    condition. 

Absolnta  Mntentia  expoiitoK  non  indiget. 

An  absolute  sentence  or  proposition,  [one 
that  is  plain  without  any  scruple,  or  abso- 
lute without  any  saving,]  needls  not  an  ex- 
positor.    2  Inst.  633. 

ABSOLUTE.  [LBLabsolutuSyahsolutay 
absolutum ;  from  absolverey  to  dischai^e, 
or  perfect]  Complete  and  perfect  in  itsdf, 
without  relation  to,  or  dependence  on 
other  things  or  persons;  as  an  absolute 
right 

Without  condition,  exception,  restriction, 
qualification,  or  limitation ;  as  an  absolute 
conveyance,  an  absolute  estate. 

Final,  peremptory ;  as  an  absolute  rule. 
See  in/ra. 

ABSOLUTE  CONVEYANCE.  Aeon- 
veyance  by  which  the  right  or  property  in 
a  thing  is  transferred,  free  of  any  condition, 
or  qualification,  by  which  it  might  be  de- 
feated, or  changed ;  as  an  ordinary  deed  of 
lands,  in  contr^istinction  to  a  mortgage, 
which  is  a  conditional  conveyance.*  See 
Mortgage,  Defeasance.  A  deed,  absolute 
on  the  fece  of  it,  may,  however,  be  valid  and 
effectual  as  a  mortgage,  as  between  the  par- 
ties, if  it  was  intended  by  them  to  be  mere- 
ly a  security  for  a  debt  4  Kenfs  Com. 
142,  143. 

ABSOLUTE  ESTATE.  An  estate  in 
lands  not  subject  to,  or  defeasible  upon 
any  condition.*  See  Estate  upon  condi- 
tion. 

ABSOLUTE  PROPERTY.  Full  and 
complete  ownership  of  chattels  in  posses- 
sion, as  distinguished  from  that  of  a  special, 
qualified,  or  temporary  kind  2  JBl.  Com. 
388.  2  Steph.  Com.  73.  2  Eenfs  Com. 
347. 

ABSOLUTE  RIGHTS.  Those  riffhts 
which  belong  to  natural  persons,  as  indivi- 
duals, in  contradistinction  to  those  which 
arise  from  the  civil  and  domestic  relations ; 
consisting  of  the  right  of  personal  security, 
the  right  of  personal  liberty,  aud  the  right 
to  acquire,  enjoy,  and  dispose  of  property. 
1  Bl.  Com.  123,  129,  141.  2  Kenfs 
Com.  1. 

ABSOLUTE  RULE.  In  practice.  A 
rule  of  court  commanding  something  to  be 
done  absolutely y  and  at  aU  events,  as  distin- 
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goished  from  a  rule  mti^  which  commands 
something  to  be  done,  unless  cause  be 
shown  aeainat  it ;  (or,  as  the  latter  is  more 
conmioiuy  called,  a  role  to  thow  cause  why 
a  thing  should  not  be  done.)  3  Steph, 
Com.  680.  1  TidtTs  Frac.  485.  See  Nisi, 
Rule, 

ABSOLUTE  WARRANDICE.  In 
Scotch  law.  A  warranl^  against  all  incum- 
brances whatever.  1  Kamei  Equity^  290, 
293.  

ABSOLUTELY.  Completely,  wholly; 
without  qualification ;  without  reference  or 
relation  to,  or  dependence  upon,  any  other 
person,  thing,  or  event  To  give  property 
to  a  person  absolutely ^  is  to  create  such 
person  the  absolute  and  uncontrolled  own- 
er of  it  Bu.t  it  has  been  held  that  the 
word  absolutely y  in  a  will,  may  be  so  for 
qualified  by  accompanying  expressions  as 
to  convey  only  a  limited  mterest  See  2 
Penn.  St.  R.  120,  133. 

ABSOLUTUM  ET  DIRECTUM  DO- 
MINIUM. L.  Lat  Absolute  and  direct, 
(or  right)  o^wnership.  2  Bl,  Com.  105.  Co. 
iMt.  1  b.     See  Directum^  Dominium. 

ABSOXIARE.  L.  Lat  In  Saxon  law. 
To  detest  and  avoid.     Cowell. 

ABSQUK  Lat  Without  Absque  yene- 
rali  senat{i8  et  populi  conventu  et  edicto  ; 
without  the  general  convention  and  order 
of  the  council  and  people.  Will,  of  Malms. 
fib.  3.     1  Bl  Com.  199.     See  Sine. 

ABSQUE  ALIQUO  INDE  REDDEN- 
DO. L.  Lat.  Without  rendering,  or  re- 
turning any  thing  therefrom,  or  therefor. 
9  Co.  123.  A  phrase  applied  to  ancient 
grants,  where  no  tenure  was  reserved  or 
mentioned.  Id.  ibid.  BacmCs  Arg.  Low's 
Case  of  Tenures.  "  As  free  as  the  crown." 
Id.  I 

ABSQUE  CONSIDERATIONE   CU- 
RLE.    L.  Lat     In  old  practice.  Without 
the  consideration  of  the  court;   without 
judgment     Stat.  Marlbr.  cited  in  Fletay  j 
lib.  2,  c.  47,  §13.  ' 

ABSQUE  HOC.  L.  Lat  Without  this ; ' 
{ohsque  hoc  quod^  &e. ;  without  this,  that,  ; 
ic)  In  pleading.  Technical  words  of 
denial,  made  use  of  in  pleading  by  way  of 
special  traverse ;  which  is  hence  sometimes 
called  a  traverse  with  an  absque  hoc.  Steph. 
Plead.  166—186.  9  Co.  13.  See  Sp^ 
traverse,  Sine  hoc  quod.  Sans  ceo  que,  With- 
out  this  that. 

This  seems  to  have  been  originally  an  or- 
dinary phrase,  its  barbarous  form  arising 
from  its  peculiar  mode  of  application  in 


composition.  Thus,  in  the  statute  of  West- 
minster 2  :  Cum  duo  vel  plures  teneant  bos- 
cum,  turbariam,  piscariam,  vel  alia,  hujus- 
modi  in  communi,  absque  hoc  quod  aliquis 
sciat  suum  separale:  where  two  or  more 
hold  a  wood,  turbary,  piscary,  or  other  such 
things  in  conomon,  without  this,  that  any 
one  knows,  (L  e.  without  any  one  knowing, 
or  where  none  knows,)  his  several  Stat. 
Westm.  2,  c.  22,  Fleta,  lib.  1,  c.  12, 1 21. 
Spelman  supposes  it  to  be  of  Gallic  origin, 
and  refers  to  a  constitution  of  Alan,  Duke 
of  Bretagne,  A.  D.  1087,  in  which  the 
phrase  occurs :  absque  eo  quod  cognosceret^ 
without  this,  that  he  knows,  or  without 
knowing. 

ABSQUE  IMPETITIONE  VASTI.  L. 
Lat  [L.  Fr.  sans  (or  sauns,)  empeschement 
de  vHzst  (or  yast.y]  Without  impeachment 
of  waste ;  ¥rithout  accountability  for  waste ; 
without  liability  to  suit  for  waste.  A  clause 
anciently  often  inserted  in  leases,  (as  the 
equivalent  English  phrase  sometimes  is,) 
signifying  that  the  tenant  or  lessee  shall 
not  be  liable  to  suit,  (impetitio,)  or  chal- 
lenged, or  called  to  account,  for  committing 
waste.  2  Bl.  Com.  283.  4  Kent's  Com. 
78.  Co.  Litt.  220  &.  Zf«.  sect  362.  See 
Bacon's  Arg.  Case  of  Impeachment  of 
Waste;  Works,  iv.  226.  See  Impetitio, 
Vastum. 

ABSQUE  TALI  CAUSA.  L.  Lat  In 
pleading.  Without  such  cause.  See  De 
Injurid  sud  proprid  absque  tali  causd. 

ABSTRACT  OF  A  FINE.  In  old  con- 
veyancing. One  of  the  parts  of  a  fine,  be- 
ing an  abstract  of  the  wnt  of  covenant,  and 
the  concord,  naming  the  parties,  the  par- 
cels of  land,  and  the  agreement  2  Bl. 
Com.  361.  Id.  Appendix,  No.  IV,  sect  4. 
Shep.  Touchst.  3.  More  commonly  called 
the  note  of  the  fine.     See  Fine,  Concord. 

ABSTRACT  OF  TITLE.  In  convey- 
ancing. An  abstract  or  summary  of  the 
most  important  parts  of  the  deeds,  and 
other  instruments  composing  the  evidences 
of  a  title  to  real  estate ;  arranged  usually 
in  chronological  order,  and  intended  to 
show  the  origin,  course  and  incidents  of 
the  title,  without  the  necessity  of  referring 
to  the  deeds  themselves.  It  also  contains 
a  statement  of  all  charges,  incumbrances, 
liens,  and  liabilities  to  which  the  property 
may  be  subjected,  and  of  which  it  is,  in 
any  way,  material  for  purchasers  to  be  ap- 
prised. Abstracts  of  title  constitute  an 
important  part  of  the  learning  of  convey- 
ancing, and  in  England  have  been  illua- 


Digitized  by 


Google 


ABU 


(16) 


ABU 


trated  by  treatises  expressly  devoted  to  the 
subject.  See  Preston  on  Abstracts,  Lte  on 
AhstrcLcts, 

ABUNDANS.  Lat  [from  abundare,  q. 
v.]  Abundant;  overflowing;  superfluous; 
more  than  necessaiy.  Abundans  cautela  ; 
abundant  or  superfluous  caution.  Cod,  6. 
23. 17. 

Abondans  eantela  non  Doeet.    Abundant 

caution  does  no  harm.  Fleta,  lib.  1,  c.  28, 
§1.  11  Co.  6.  Applied  to  proceedings 
in  practice,  adopted  in  cases  of  doubt,  in 
order  to  make  sure.     Id,  ibid.     See  SnpCF- 

floa  non  noeent. 

ABUNDARE.  Lat  [from  aft,  from,  and 
unda,  a  wave.]  In  the  civil  law.  To 
abound;  to  be  more  than  fiiU;  to  over- 
flow, as  a  river.  Quum  Jlurnen  sic  abun- 
dasset.  Dig.  2.  11.  2.  8.  To  be  superflu- 
ous, or  unnecessary ;  to  be  more  than  ne- 
cessary. Non  solent  qos  abondant  litiarf 
SCriptnras.  Superfluous  matters  do  not 
usually  vitiate  writings.  Dig,  60.  17.  94. 
Calvin  makes  a  distinction  between  abun- 
dare  and  redundare, 

ABUSE.  [Lat  abusus,  q.  v.]  Depart- 
ure from  use,  (ah  usu ;)  immoderate  or 
improper  use.  An  abuse  of  the  law,  ac- 
cording to  Lord  Bacon,  is  "  a  wandering, 
or  going  astray,  or  digressing  from  the  an- 
cient practice  of  the  law."  "That  may 
be  an  abuse  of  the  law,"  he  observes, 
"  which  is  not  against  law."  Bac,  Head, 
Uses;   PFor^*,  iv.  137. 

ABUSIVE.  Lat  In  the  civil  law. 
Improperly;  by  an  abuse  or  misuse  of 
language,  {improprie,  minus  proprie.  Or, 
icaTo;^pnoTc«ak.)     Dig,  29.  3.  2.  1. 

ABUSUS.      Lat      In  the    civil    law. 
Abuse;     departure  from  use;     excess  ofj 
ordinary  use ;  destruction  by  use  or  in  pro-  i 
cess  of  use.     Calv,  Lex,     nrissonius, 

ABUT.  [L.  Lat  abuttare ;  from  Fr. 
abutter,  abouter,  to  limit  or  bound,  from 
bouiy  an  end  or  limit,  butt  or  mark.]  To 
thrust  forth  the  end,  {finem  exerere ;)  to 
meet ;  to  come  up  to  a  mark,  (scopum  ap- ' 
petere ;)  to  bound  end  ways;  to  terminate.  I 
Spelman,  voc.  Abuttare,  Called  by  Spel- 
man  a  feudal  term;  {vox feodalis,) 

To  come  to  an  end,  as  a  boundary  does 
when  it  takes  a  new  direction.*  See 
Abuttals. 

In  modem  law.  To  come  up  to,  touch, 
meet,  lie,  or  border  upon.  See  Abuttals, 
A  close  is  sometimes  described  in  pleading 
as  abutting  on  the  east,  on  a  certam  close, 
&c ;  on  the  west,  on  a  certain  field,  &c ; 


on  the  north,  &c. ;  and  on  the  south,  <fec. 
2  Chitt,  PI,  660—662. 

ABUTI.  Lat  In  the  civil  law.  To 
abuse ;  to  depart  from  or  exceed  use ;  to 
use  a  thing  for  another  purpose  than  that 
for  which  it  was  intended.    Calv,  Lex, 

To  consume  in  the  use ;  to  use  wholly ; 
to  destroy.     Id, 

ABUTTALS,  Abbuttals,  Buttals,  [from 
abut,  q.  v.]  Commonly  defined  "  the  bat- 
tings and  boundings  of  lands,  east,  west, 
north,  and  south,  snowing  on  what  other 
lands,  highways,  or  places,  they  abut,  or 
are  limited  and  bounded."  Cowell,  Tom- 
lins. 

Properly,  the  limits  or  boundary  lines 
of  lands  on  the  ends,  as  distinguished  from 
those  on  the  sides.  Well  expressed  in  th^ 
old  phrase,  "buttals  and  sidings."  Cro. 
Jac,  183.  Perhaps,  also,  the  angles  or  ter- 
minating points  of  the  lines,  especially  in 
lands  of  an  irregular  shape.*  Abuttal,  in 
its  strict  sense,  includes  the  idea  of  con- 
tiguity.    1  Taunt,  495. 

*^*  Abuttal  is  sometimes  used  in  the 
more  modem  books  in  the  sense  of  boundary 
in  general ;  thus,  in  pleading,  a  close  is  some- 
times required  to  be  descnbed  by  its  abut- 
tals on  other  knds.  2  Chitt.  PI.  660. 
The  word  is  also  used,  but  more  rarely,  as 
a  verb,  in  the  same  general  sense.  Buttal 
is  a  form  to  be  met  with  in  the  older  books, 
but  with  the  particular  meaning  of  a 
boundary  at  the  end,  as  in  the  phrase, 
"buttals  and  sidings,"  already  quoted. 
Butt  is  a  form  still  sometimes  used,  but 
without  much  precision,  in  the  phrases, 
"  butts  and  bounds,"  "  buttings  and  bound- 
ings,"  "  butted  and  bounded.  The  parti- 
cular manner  of  abuttaling,  (to  use  the 
word  in  its  looser  sense,)  together  with 
the  term  itself,  is  said  to  have  originated 
with  the  Noraians ;  in  proof  of  which,  re- 
ference is  made  to  the  Custimiary  of  Nor- 
mandy, where  the  expression  occurs,  that 
the  declaration  must  be  made  par  bouts  et 
costes  des  dites  terres,  &c.,  (by  the  ends  and 
sides  of  the  said  lands,  &c)  Spelman, 
voc.  Abuttare,  Id,  Anc,  Deeds  S  Char- 
ters, c.  5.  These  bouts,  or  ends,  were  other- 
wise called  heads,  [capita,)  and  fronts, 
(frontes,)  and  were  always  said  to  abut 
(abuttare)  upon  the  next  land,  and  some- 
times to  head  (capitare)  on  it  Spelman. 
Cowell,  The  sides,  (Jatera,  or  costes,)  on 
the  other  hand,  were  never  said  to  abut^ 
but  to  lie  or  border  upon,  to  adjoin  the 
next  land ;  {ad  terram  proximam  adjacere,) 
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Spehnon^  mB.  nqK  See  H0adUmd^  Sidmg. 
lliis  shows  a  marked  distinctioii  between 
the  two  kinds  of  boundaries^  though  it  is 
BOW  lost  in  tiie  general,  and  not  strictly 
accurate  tenn,  abuttal,  A  still  further  dis- 
tinction was  sometimes  anciently  made 
between  one  of  the  ends  of  a  piece  of  land, 
and  the  other,  or  opposite  end,  as  in  the 
phrases,  caput  terra^  eauda  terrmy  (qq.  v.) 
This  fonnal  division,  however,  of  the 
boundary  lines  of  lands  into  ends  and  sides, 
seenm  necessarily  predicated  on  a  regular 
four-sided  figure  in  the  land  itsel£ 

There  is  another  sense  in  which  the  term 
abuttal  or  butt  (6oii<,)  was  probably,  and 
perhaps  originally  used;  appearing  as  it 
does,  to  involve  the  radical  meaning  of  the 
word,  besides  being  applicable  to  umds  of 
eveiy  shape,  and  not  merely  to  those  where 
the  ends  were  distinguishable  from  the  sides, 
viz.  the  end  of  aboundary  line,  or  the  point 
where  it  stopped^  and  turned  in  a  new  di- 
rection. These  points,  or  angles  were,  from 
the  eariiest  times,  distinguished  by  some 
visible  object,  or  landmark,  as  at  the  present 
day.  According  to  Camden,  there  were 
hillocks  raised  upon  the  lines  on  purpose, 
which  were  called  botentinesj  from  which 
Cowell  conjectures  the  term  butting  to  have 
sprung.  In  confirmation  of  the  opinion 
here  advanced,  it  may  be  observed  that  the 
words  mete  ajid  butt,  in  the  common  phrases, 
"  metes  and  bounds,"  "  butts  and  bounds," 
and  which  appear  to  be  the  synonymes  of 
abuttal,  as  they  are  of  each  other,  have 
both  the  same  double  meaning  of  a  termi- 
neUing  and  turning  point  See  Butte, 
Bounds,  Metee, 

ABTJTTALATUS.  L.  Lat  In  old 
pleading.     Abuttalled.     T<yums,  PL  26. 

ABXJTTAEE.  L.  Lat.  In  old  English 
law.  To  abut  Abuttans ;  abutting,  opel- 
man,     Toums.  PL  26,  40. 

AC.     Lat    And.     See  Ac  etiam. 

As.     See  Ac  si, 

ACA.     L.  Fr.    Then.     Kelham. 

ACAPTE.  Fr.  [L.  Lat  accapitum.] 
In  French  feudal  law.  A  species  of  re- 
lief; a  seignorial  right  due  on  every  change 
of  a  tenant  A  feuiDd  right  which  formerly 
prevailed  in  Languedoc  and  Gnyenne,  being 
attached  to  that  species  of  heritable  estates 
which  were  granted  on  the  contract  of  em- 
phyteusis,    Ouyot,  Inst,  Feod,  c.  5,  s.  12. 

ACATE.     See  Achate. 

ACC,  ACCORD.  Abbreviations  of  the 
Fr.  accordant,  and  Eng.  accordingly ;  fre- 
quently used  in  the  books,  ^eciidly  in  the 
VOL.L  1 


reports,  to  denote  the  accordatue  or  agree- 
ment between  one  adjudged  case  and 
another,  in  establishing,  or  confirming  the 
same  doctrine,  and  sometin^^s,  the  accord- 
ance of  judges  in  opinion  in  the  same  case. 
See  Accordant,  The  disagreement  or  op- 
position of  cases  is  denoted  by  contra, 

ACCAPITARE,  Acapitare,  Acaptare. 
L,  Lat  l^from  caput,  head,  or  chielj  In 
old  English  law.  To  pay  homage  to  a  chief 
lord,  on  becoming  ms  vassaL  Bract,  foL 
78  a.     Fleta,  lib.  3,  c.  16,  §  6. 

To  acknowledge  the  sovereignty  of  a 
chief  lord  in  special  cases,  as  against  a 
mesne ;  to  attorn ;  {acapitare  et  $e  attumare,) 
Bract,  foL  889  a.  Fleta,  lib.  3,  c.  16,  §  38. 
Id,  lib.  6,  c  28,  §  1. 

To  attorn  to  another  person  than  the 
chief  lord,  and  in  derogation  of  his  rights. 
Fleta,  lib.  2,  c  60,  §  16. 

To  pay  a  relief  to  a  chief  lord.  Mon- 
tesquieu, Esprit  des  Loix,  liv.  31,  c.  24, 
note. 

ACCAPITUM.  L  Lat  [Fr.  acapte,  q. 
v.]  In  old  records.  Money  paid  by  a 
vassal  upon  his  admission  to  a  feud ;  the 
relief  due  to  the  chief  lord.  Whishaw. 
See  Accapitare, 

ACCEDAS  AD  CURIAM.  L.  Lat 
(You  go  to  the  court^  In  English  prac- 
tice, A  writ  which  hes  at  common  law, 
to  remove  a  cause  from  an  inferior  court 
not  of  record,  such  as  a  hundred  court,  or 
court  baron,  into  one  of  the  superior  courts. 
3  Bl,  Com,  34.  F,  N,  B,  18.  145  E. 
Termes  de  la  ley,  1  Tidd's  Pract.  38. 
The  writ  is  directed  to  the  sherifi^  com- 
manding him  to  ^o  to  the  court  designated, 
where  the  suit  or  plaint  is  pending,  and 
there  to  make  a  record  of  such  plaint, 
(recordari  facias  loquelam,)  and  to  have 
such  record  before  the  superior  court,  at  a 
day  specified.  Bey,  Orig,  5  b.  Dyer,  foL 
160,  n.  20.  It  is  peculiar  for  the  most 
part  to  the  action  of  replevin,  and  is  merely 
a  recordari  facias  loquelam,  with  a  clause 
of  accedas  ad  curiam,  whence  its  name.  2 
Tidd's  Pr,  414,  416.  See  other  forms  of 
the  writ,  Beg,  Orig,  6  a.  9  b.  10.  And  see 
Recordari  facias  loquelam, 

ACCEDAS  AD  VICE  COMITEM.  L 
Lat  (You  go  to  the  sheriff)  A  writ 
formerly  directed  to  the  coroners  of  a 
county  in  England,  commanding  them  to 
go  to  the  sheriff,  where  the  latter  had  sup- 
pressed and  neglected  to  return  a  writ  of 
pone,  and  to  deUver  a  writ  to  him  requiring 
him  to  return  it  Beg.  Orig,  83.  See  -Pcw^ 
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ACCEDERE.  Lat  [from  ad,  to,  and 
cedere,  to  go,  to  belong  or.  appertain.]  In 
the  civil  Taw.  To  go  to  or  with ;  to  be 
added  or  joined  to ;  to  belong  to.  Calv, 
Lex,  Brissonius,  SeeAcoesiio.  Less  used 
than  the  simple  word  cedere,  which  con- 
stantly occurs.     See  Cedere. 

To  approach;  to  be  near  or  next  to. 
Calv,  Lex.     See  Accessus. 

To  accede ;  to  assent  or  agree.    Id, 

ACCEPTANCE.  [Lat  acceptatio,  from 
accepiarey  to  accept]  A  receiving  with 
approbation,  or  satisfaction ;  or,  in  me  lan- 
guage of  the  old  books,  **  a  taking  in  good 
part"  Termee  de  la  ley,  Chtoell, — Ap- 
proval of,  assent  to,  or  acquiescence  in  a 
thing  received;  an  agreement  to  keep  a 
thing  received.* 

Acceptance  is  receipt,  and  something 
more.  There  cannot  be  acceptance  with- 
out receipt,  but  there  is  often  receipt  with- 
out acceptance.  Smith  on  Contracts^  71, 
note  (a).  The  purchaser  of  goods  may, 
on  receiving  them  from  the  seller,  accept 
them,  or  return  Uiem  as  not  answering  the 
contract  If  he  neglect  to  return  them 
within  a  reasonable  tmie,  or  to  give  notice 
to  the  seller  that  he  does  not  intend  to 
take  them,  he  is  considered  as  having  ac- 
cepted them,  and  will  be  held  to  the  pur- 
chase.* 2  M,  dt  W.  663,  656.  11  Id, 
584.  Smith  on  Contracts,  ub,  sup.  So, 
the  drawee  of  a  bill  of  exchange  may,  on 
receiving  it,  either  accept  it,  or  return  it 
without  acceptance ;  and  the  same  distinc- 
tion has  been  made  between  the  receipt 
and  the  acceptance  of  a  deed.  Ersh,  Inst, 
b.  3,  tit  2jJ  46. 

ACCEPTANCE  of  a  bill  op  bxchanob. 
IXi.  Lat  acceptatioJi  In  mercantile  law. 
The  act  by  which  me  person  on  whom  a 
bill  of  exchange  is  drawn,  (called  the 
drawee^  assents  to  the  request  of  the 
drawer  to  pay  it,  or,  in  other  words,  en- 
gages, or  makes  himself  liable  to  pay  it, 
when  due.  4  East,  67,  72.  2  Bl,  Com, 
469.  It  may  be  by  parol,  or  in  writing, 
and  either  general  or  special,  absolute  or 
conditional;  and  it  may  be  impliedly,  as 
well  as  expressly  given.  3  Kent^s  Com,  83, 
85.  Story  on  SUU,  %%  238,  242—248, 
261.  But  the  usual  and  regular  mode  of 
acceptance  is  by  the  drawee's  writing 
across  the  face  of  the  bill  the  word  "  ac- 
eepted"  and  subscribing  his  name;  after 
which  he  is  termed  the  acceptor,  /rf. _§  243. 
See  2  Hiirs  (N.  Y.)  B,  682.  10  Foster^s 
K  256.     See  Acceptor, 


|.  v.]     In  mercantile  law.     Acceptance  of 
I  bill.     Heinecc,  de  Camb,  c  2,  §  16.     Id. 


ACCEPTANCE  AU  BESOIN.  Pr.  In 
French  law.  Acceptance  in  case  of  need ; 
an  acceptance  by  one  on  whom  a  bill  is 
drawn  au  besoiny  that  is,  in  case  of  refusal 
or  fEulure  of  the  drawee  to  accept  Story 
on  BillSy  §§  66,  264,  256. 

ACCEPTANCE  SUPRA  PROTEST. 
In  mercantile  law.  Acceptance  over  pro- 
test An  acceptance  of  a  bill  by  a  third 
person,  after  protest  for  non-acceptance  by 
the  drawee ;  such  acceptance  being  for  the 
honor  of  the  drawer,  or  some  particular 
endorser.  3  Eenfs  Com,  87.  Story  on 
Bills,  §  121.  Called  in  French  kw,  ac- 
ceptance par  intervention.     Id,  §  266. 

ACCEPTARE.  Lat  In  old  pleading. 
To  accept  Acceptavit;  he  accepted.  2 
Stra,  817.  Non  acceptavit;  he  did  not 
accept     4  Man,  dt  Or,  7. 

In  the  civil  law.  To  accept ;  to  assent ; 
to  assent  to  a  promise  made  by  another. 
Qrotius  de  Jur.  Bell.  lib.  2,  c.  11,  §  14. 

ACCEPTATIO.    Lat  [from  acceptare, 

q-   ^   ' 

a? 

c.  6,  §  9. 

In  the  civil  law.  The  assent  of  a  person 
to  whom  a  promise  is  made.  Grot,  de  J, 
^.  Ub.  2,  c  11,88  14-16. 

ACCEPTILATIO.  Lat  [from  accep- 
tum,  a  thing  received,  and  latio,  a  putting 
down.]  In  the  civil  law.  A  holding,  con- 
sidering, or  acknowledging  as  received.  A 
form  of  releasing  one  ftx)m  an  obligation, 
without  payment,  called  an  imaginary  pay- 
ment ;  one  of  the  modes  of  dissolving  od- 
ligations  in  the  civil  law.  Inst,  3.  30.  [29.] 
1.  Diff.  46.  4.  Bract.  foL  101.  It  was 
made  verbally,  in  the  usual  form  of  ques- 
tion and  answer,  thus :  the  debtor  said  to 
the  creditor.  Quod  ego  tibi  promisi  habesne 
acceptumf  (Do  you  consider  what  I 
promised  you  as  received  ?)  The  creditor 
answered,  Haheo,  (I  do.)  It  might  also  be 
made  in  Greek,  provided  it  were  in  the 
same  form.  But  it  was  only  verbal  con- 
tracts that  could  be  thus  dissolved.  Inst, 
3.  30.  1.     Dig,  46.  4.  8.  4.     Cod,  8.  44. 

There  was  also  a  more  general  form  of 
acceptilatiOy  by  which  obfigations  of  all 
kinds  might  be  dissolved,  after  being  re- 
duced to  the  form  of  a  verbal  stipulation. 
Inst,  3.  30.  2.  Dig,  46.  4.  18.  1.  This 
is  the  kind  mentioned  in  Bracton.  Omne 
quod  tibi  debui  ex  quacunque  causa,  habesne 
acceptumf  (Do  you  consider  everything 
that  I  have  owed  you,  on  whatever  ac- 
count, as  received  t)     To  which  the  answer 
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was,  by  word  or  writing,  Haheo^  acceptam- 
qne  fero ;  (I  hold  it  so,  and  put  it  down  as 
receired.)  Bract  foL  101  a.  FUta^  lib. 
2,  c  60,  §  11.  The  last  claose  in  this  ex- 
ample shows  the  etymology  of  the  word ; 
(joiio,  from  ferrt,)  It  was  sometimes 
written  as  two  words,  aecepH  latio,  Fleta^ 
M  tfiprcu 

AecepHIatum  is  used  in  modem  civil 
law,  and  in  Scotch  kw.  BelTs  Diet  It 
is  also  used  as  an  ordinary  English  word^ 
by  some  of  the  old  writers.  jSckardtmCs 
Diet 

ACCEPTOR  L.  Lat  In  mediieval 
law.  A  hawk.  L.  Salic,  tit  7,  §  1.  L. 
Rifuar.  tit  36,  §  11.     Spelman, 

ACCEPTOR.  In  mercantile  law.  The 
party  who  accepts  a  bill  of  exchange,  and 
who  is  the  prmcipal  debtor,  the  drawer 
being  the  surety.  3  Kenfs  Com.  75,  86. 
See  Acceptance, 

ACCESS.  [Lat  acce$$us,  q.  v.]  Ap- 
proach, or  means  of  approach;  opportunity 
of  intercourse,  as  between  husband  and 
wife.     1  BL  Own.  457. 

Actoal  intercourse.     Siipd.  Prop,  182. 

ACCESSARIUS.  Lat  In  old  plead- 
ing. Accessary;  an  accessary.  Towns.  PL 
49.    See  Aecessorius. 

ACCESSARY.  [L.  Lat  aecessarius.] 
In  criminal  law.  One  who,  without  being 
present  at  the  commission  of  a  felonious 
offence,  becomes  euilty  of  such  offence,  not 
as  a  chief  actor,  but  as  a  participator,  as 
by  command,  advice,  instigation  or  conceal- 
ment, either  before  or  after  the  &ct  or  com- 
mission ;  a  particeps  criminis.  4  BL  Com. 
35.     Cowell.     See  infra. 

ACCESSARY  BEFORE  THE  FACT. 
In  criminal  law.  One  who,  being  absent  at 
the  time  a  crime  is  committed,  yet  pro- 
cures, counsels,  or  commands  another  to 
eommit  it;  and,  in  this  case,  absence  is 
necessary  to  constitute  him  an  accessary, 
for  if  he  be  present  at  any  time  during  the 
transaction,  he  is  guilty  of  the  crime  as 
principal.  Plotad.  97.  1  ffale'M  P.  C. 
615,  616.  4  StepL  Com.  90,  note  (».) 
'Hios,  if  A.  advises  B.  to  kill  another,  and 
B.  does  it  in  the  absence  of  A.,  in  this  case 
B.  is  principal,  and  A.  is  accessary  in  the 
murder.    4  BL  Com.  37. 

ACCESSARY  AFTER  THE  FACT. 
[L  Lat  aecessarius  ex  post  facto^ — post 
effectum  scelus.  Spelman.^  In  criminal 
J*w.  One  who,  knowing  a  felony  to  have 
been  committed  by  another,  receives,  re- 
lieves, comforts   or  assists  the  felon.     1 


Holes  P.  C.  618,  622.  Hawh.  P.  01 
b.  2,  c  29,  s.  32.  And  generally,  any 
assistance  whatever,  given  to  a  felon,  to 
hinder  his  being  apprehended,  tried  or 
suffering  punishment,  makes  such  assistor 
an  accessary;  as  furnishing  him  with  a 
horse  to  esci^  his  pursuers,  money  or 
victuals  to  support  him,  a  house  or  other 
shelter  to  conceal  him,  or  open  force  and 
violence  to  rescue  him.  Etawk.  P.  C.  b. 
2,  c  29,  ss.  26,  27,  28.  1  HaU's  P.  C. 
620,  621.  4  BL  Com.  88.  4  Steph, 
Com.  91.     2  y.  Y.  Bev.  Stat  [699,]  688, 

§^- 
ACCESSEMENT.    L.  Pr.    [Lat  aeees- 

M0.1     Addition.     Kelham. 

ACCESSIO.  Lat  Ffrom  aecedere,  to 
go  to  or  with ;  to  be  added  to ;  to  belong 
to.]  In  the  civil  law.  Accession;  a  ^ 
ing  or  passing  of  one  thing  to,  or  with 
another  as  its  principal;  addition  or  ad< 
junction ;  an  addition,  or  increase.*  That 
mode  of  acquiring  property  by  which  ac- 
cording to  the  rule,  lei  aecenoria  se^oitir 
rrm  pnidptleni,  (an  accessory  thing  fol- 
lows the  principal  thing,)  or  cedit  rfipril- 
ciptli,  (belongs  to  the  principal  thmg,) 
the  proprietor  of  the  pnncipal  thing  be- 
comes, ipso  jurSj  proprietor  of  all  that  be- 
longs to  it,  [or  is  added  to,  or  connected 
with  it,]  as  an  accessory  thing;  whether 
such  addition  be  by  its  own  increase,  as 
the  fruits  of  the  earth,  the  young  of  ani- 
mals ;  or  the  operation  of  natunu  causes, 
as  the  gradual  deposit,  (alluvioj)  made 
upon  land  by  a  stream ;  or  bv  the  volun- 
tary act  of  another  uniting  his  property 
with  it,  {adjunctio  ;)  as  by  the  interweav- 
ing of  materials,  welding  of  iron,  painting 
on  another's  tablet,  writing  on  his  parch- 
ment, building  or  planting  on  his  soil ;  or 
by  the  mixing  together  of  things  dry, 
{commixtioy)  or  liquid,  {confusio.)  Inst.  2. 
1.  26—88.  Big.  6.  1.  23.  Id.  41.  1.  7. 
7.  Id.  41.  1.  26.  Id.  44.  8.  14.  Bract 
fol.  9  a.  10  a.  1  Ifackeld.  dv.  Law,  279 
—286,  §§  266—270.  See  Adjunctio. 
The  mode  of  acquisition  bv  transformbg 
a  thing  belonging  to  another,  especially 
by  working  up  his  material  into  a  new 
species,  as  grapes  into  wine,  was  called 
speeificatio,  and  was  distinguished  from 
accessio,  properly  so  called.  1  Ifackeld. 
Civ.  Lawy  277,  g  266.     See  Specificatio. 

A  thing  joined  or  added  to  another 
thing.  Calv.  Lex.  The  Romans  did  not 
use  the  word  aceessio  to  denote  the  title 
arising  from  the  addition  of  one  thing  to 
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mother,  but  understood  by  it  the  thing 
itself  which  comes  to  be  joined  to  another. 
1  Mack.  Civ.  Law,  279,  §  266,  note  (d.) 
Id.  166,  §  163. 

An  incident  or  appurtenant  to  another 
thmff.     Diff.  34.  2.  19.  13. 

The  profit,  fruit,  or  increase  of  a  thing. 
More  commonly  used  in  the  plural,  {acces- 
iioMS.)     Dig.  22.  1. 

An  incidental  or  auxiliary  obligation,  as 
that  of  a  surety.     Calv.  Lex. 

A  party  contracting  such  obligation. 
Id.     Brissonius. 

ACCESSION.  [Lat  accessio,  q.  v.]  A 
species  of  title  by  which  a  person  acquires 
a  right  to,  or  property  in  a*  thing,  in  con- 
sequence of  its  belonging  to  another  thing ; 
as  by  growing  out  of  it,  or  being  added  to, 
or  combined  with  it*  See  Aecessio.  A 
principle  derived  from  the  civil  law,  by 
which  the  owner  of  property  becomes  en- 
titled to  all  which  it  produces,  and  to  all 
that  is  added  or  united  to  it,  either  natu- 
rally or  artificially,  (that  is,  by  the  labor  or 
skill  of  another,)  even  where  such  addition 
extends  to  a  change  of  form  or  materials : 
and  by  which,  on  the  other  hand,  the  pos- 
sessor of  property  becomes  entitled  to  it, 
as  against  the  original  owner,  where  the 
addition  made  to  it  by  his  skill  and  labor, 
is  of  greater  value  than  the  property  itself, 
or  where  the  change  effected  in  its  form  is 
so  great  as  to  render  it  impossible  to  re- 
store it  to  its  original  shape.*  2  KenVs 
C(m.  360 — 866.  Bract,  fols.  9,  10.  Code 
Civil,  Nos.  646,  647.  Civil  Code  of  Lou- 
inaTuz,  Art  490.  Schmidfa  Civ.  Law, 
48,  49.  3  ComBtoch^i  R.  379,  and  authori- 
ties cited  ihid.     See  Accessio. 

ACCESSION,  Deed  of.  In  Scotch  law. 
A  deed  executed  by  the  creditors  of  a 
bankrupt  or  insolvent  debtor,  by  which 
they  approve  of  a  trust  given  by  their 
debtor  for  the  general  behoof,  and  bind 
themselves  to  concur  in  the  plans  pro- 
posed for  extricating  his  affairs.  BeWs 
Diet. 

ACCESSORIUM.  Lat  [from  accedere, 
to  go  to,  or  with.]  In  the  civil  law.  An 
accessory  thing;  an  incident;  a  thing 
which  goes  with  another  thing;  a  thing 
which  belongs  to,  is  connected  with,  or 
dependent  upon  another  thing,  as  its 
prmcipal,  (re8  principalis.)*  Calv.  Lex. 
Cowell.  Bract,  fol.  22  b.  Fleta,  lib.  4, 
c  22,  §  1. 

Aeee88oriiim  hoa  dneit  sod  sequitur  snum 
f rineipale.     The  incident  does  not  draw, 


but  follows  its  principal  Oo.  Lilt.  162  a. 
161  b.  Broom's  Max.  203.  [86&.]  The 
incident  passes  by  the  grant  of  the  princi- 
pal, as  rent  by  the  grant  of  a  reversion, 
and  not  k  eonverso.  2  Bl.  Com.  176. 
Aeeessoriiim  leqoitiur  priieipale.  BeWs 
Diet.  6  BeWa  (Scotch)  Appeal  Cases, 
222. 

ACCESSORIUa  L.  Lat  [from  acce- 
dere,  q.  v.]  In  the  civil  law.  Accessory, 
incident;  belonging  to  something  'else. 
Bes  accessoria;  an  accessory  thing.  1 
Mackeld.  Civ.  Law,  166,  §  162.  See  -4c- 
cessorium. 

ACCESSORIUS.  L.  Lat  .[from  acce- 
dere,  q.  v.]  In  old  English  law.  An 
accessory,  or  accessary.  Spelman.  Ac- 
eessorini  seqnitnr  Datnram  inl  principalis. 
An  accessary  follows  the  nature  of  his 
principal  3  Inst.  139.  An  accessary 
cannot  be  guilty  of  a  hiffher  crime  than 
his  principal     nroonCs  Max.  [374.] 

Aeeessorins  Mquitnr  prineipalem.  An  ac- 
cessary follows,  or  depends  upon  the  prin- 
cipal. 4  Co.  44.  Where  there  is  no. 
principal,  there  can  be  no  accessary. 

ACCESSORY.  [L.  Lat  aceessorius,  ac- 
cessorium,  qq.  v.]  Incident,  appurtenant, 
or  belonging  to.  Things  aeeessory  are  of 
the  nature  of  the  principal.    Finch,  Law, 

b.  1,  c.  3,  num.  26.  Wtngate's  Max.  226, 
max.  64.  Accessorial  is  sometimes  used 
in  this  sense.     Story,  Bailm.  §  64. 

An  incident;  a  thing  belonging  to  an- 
other thing.  When  a  subject  is  conveyed, 
every  one  of  its  accessories  are  understood 
to  be  conveyed  with  it,  unless  the  con- 
trary be  expressed.  1  Karnes''  Equity, 
240. 

ACCESSORY.  In  criminal  law.  Con- 
tributory to,  or  aiding  in  the  conunission 
of  a  crime.  Called  in  the  Roman  law, 
ope  et  consilio,  and  in  the  Scotch  law,  art 
and  part.  (qq.  v.)  JSrsk.  Inst,  b.  4,  tit  4, 
§  10.  More  commonly  written  accessary, 
especially  when  used  as  a  substantive.  Sec 
Accessary. 

ACCESSORY  ACTION.  In  Scotch 
practice.  An  action  which  is  subservient 
or  auxiliary  to  another.  Of  this  kind,  arc 
actions  of  "  proving  the  tenor,"  by  which 
lost  deeds  are  restored;  and  actions  of 
"  transumpts,"  by  which  copies  of  principal 
deeds  are  certified.     BelVs  Diet. 

ACCESSORY  CONTRACT.  In  the 
civil  law.  A  contract  which  is  incident 
or  auxiliary  to  another  or  principal  con- 
tract ;  such  as  the  engagement  of  a  surety. 
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Potkierj    (Mig.    part  1,   ch.   1,  sect    1, 
art  2. 

ACCESSORY  OBLIGATION.  In  the 
civil  law.  An  obligation  which  is  incident 
to  another  or  principal  obligation ;  the  ob- 
ligation of  a  surety.  Pothier^  Ohlig,  part 
2,  ch.  1,  §  6.  The  term  is  used  in  Scotch 
law.     BdPt  Diet 

ACCESSUS.  Lat  [firom  aecedere,  to 
go  to.]  In  old  English  law.  Access,  ap- 
proach, admission,  mgress;  the  liberty  of 
goin^  into  a  place.  Aeeessus  et  recessu$ ; 
Sie  hberty  of  going  on  and  off  another's 
land,  for  the  porpose  of  banting,  drawing 
water,  ^c.  Bract  foL  231  b.  232.  FUia, 
lib.  4,  c  27,  §  1.  The  same  liberty,  as 
applied  to  the  enjoyment  of  a  right  of 
conunon,  was  called  mffressus  et  egre$9uSy 
ingress  and  egress;  a  phrase  still  in  use. 
Id.  ibid.  Bract,  uhi  supra.  See  Ingreis, 
Egr€$9. 

ACCIDENS.  Lat  [from  accidere,  to 
Miy  to  happen.]  In  the  civil  law.  An 
accident ;  a  thing  happening ;  an  event  or 
drcmnstance.     Calv.  Lex.    Spiegelius, 

ACCIDENT.  [Lat  acddens,  from  acci- 
derey  q.  v.]  A  casualty ;  an  act  of  provi- 
dence ;  an  event  that  takes  place  without 
one's  foresight  or  expectation.  See  Inevi- 
table acddentj  Act  of  Ood^  Casualty, 

In  equity.  Any  such  unforeseen  event, 
mirfortnne,  loss,  act  or  omission,  as  is  not 
the  result  of  any  negligence  or  miscon- 
duct* 1  Story's  Eq.  Jurispr.  §  Y8.  Ac- 
cording to  Mr.  Spence,  "  every  attempt  to 
define  accident  in  its  judicial  acceptation, 
has  foiled."     1  Spencers  Ch,  628. 

ACCEDERE.  Lat  [from  ad,  to,  and 
caderCy  to  ML]  In  the  civil  law.  To  hap- 
pen; to  fall;  to  take  place.  Ea  qOC  rtro 
aeridiiRt  ion  temere  in  afendii  negotiis  eom- 
psttntnr.  Things  which  rarely  happen 
are  not  [to  be]  rashly  [or  inconsiderately] 
taken  into  account,  m  the  transaction  of 
business.     Dig,  50.  17.  64. 

To  happen  to ;  to  befiEill ;  usually  in  a 
bad  sense.  Calv,  Lex,  An  euphemism 
to  express  deatL     Id, 

ACCION,  Accywm,  L.  Fr.  An  action. 
Kelhatn,  Aceion  sur  le  ca^;  an  action  on 
the  case. 

ACCIPERE.  Lat  [from  ad,  to,  and 
captrty  to  take.]  In  the  civil  law.  To  re- 
ceive; to  take,  especially  under  a  will 
Brissanius,  Distinguished  from  capere, 
(q.v.)     2>t^.  50.  16.  7L 

To  admit ;  to  acknowledge.  Calv,  Lex. 
Brissomus, 


To  receive ;  to  sustain,  as  an  injury.  Id, 

To  take;  to  understand;  to  construe. 
Id. 

ACCO.  L.  Lat  An  abbreviation  of 
actio.  Towns,  PI,  26.  ^ccoHeiTi,  of  ac- 
tionem.    Id.  166,  167. 

ACCOLA  laL  [from  ady  by,  and  eo- 
lercy  to  dwell]  In  the  civil  law.  One 
who  inhabits  or  occupies  land  near  a  place, 
as  one  who  dwells  by  a  river  or  on  the 
bank  of  a  river.     Dig,  43.  13.  3.  6. 

In  feudal  law.  A  husbandman,  an  agri^ 
cultural  tenant;  a  tenant  of  a  manor. 
Spelman,  A  name  given  to  a  class  of 
vUleins  in  Italy.  Barringt,  Obs,  Stat 
302. 

ACCOMMODARK  Lat  [from  «£,  to, 
and  commoduniy  benefit]  In  the  civil  law. 
To  accommodate ;  to  allow,  against  strict 
rule,  (contra  summi  juris  regulam  ;)  to  grant 
or  transfer  as  a  matter  of  l&vor  rather  than 
right  Calv.  Lex.  Actions  and  excep- 
tions which  were  granted  by  the  pnetor, 
ex  cequo  et  bono,  were  said  accommodari, 
Dig.  2.  11.  2.  8. 

To  lend,  or  loan.  Si  tibi  vendam  quod 
tibi  accommodavi ;  if  I  sell  you  that  which 
I  have  loaned  to  you.     Bract  foL  41  a. 

ACCOMMODATION  PAPER.  In  mer- 
cantile usage.  A  bill  or  note  drawn,  ac 
cepted,  or  endorsed  by  one  person  for  an- 
other, there  being  no  consideration  between 
them,  for  the  sole  purpose  of  raising  money 
upon  it,  for  the  accommodation  of  one  or 
both  of  them.*  Story  on  BilUy  §  187. 
See  12  ir.o^  IT.  706.  l/rf.212.  Itisdistm- 
guished  from  business  paper.  6  Ohio  St  R, 
37.  Accommodation  paper  in  the  hands  of 
&md  fde  holders,  is  now  governed  by  the 
same  rules  as  other  p&p<Br.  3  Kents  Com, 
86,  and  note,  ibid.  The  parties  to  every 
accommodation  bill  hold  themselves  out 
to  the  public,  by  their  signatures,  to  be  ab- 
solutely bound  to  every  person  who  shall 
take  the  same  for  value,  to  the  same  ex- 
tent as  if  that  value  were  personally  ad- 
vanced to  them,  or  on  their  account  and 
at  their  request  Story  on  Bills,  §  191. 
And  see  Id.  §8  192,  193. 

ACCOMPUAMENTUM.  L.  Lat  In 
old  pleading.  Accomplishment  Co,  Entr 
227.     Towns.  PI.  49. 

ACCOMPLICE,  [from  ady  to,  and  comr 
pUcarCy  to  fold  up,  or  wrap  together.]  In 
criminal  law.  One  who  is  joined  or  united 
with  another ;  one  of  several  concerned  in 
a  felony ;  an  associate  in  a  crime ;  one  who 
co-operates,  aids,  or  assists  in  committing 
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it  Tomlins,  Jacob.  This  tenn  inclndes 
all  the  participes  criminis,  whether  con- 
sidered in  strict  legal  propriety  as  princi- 
pals, or  as  accessories.  1  Russell  on 
CrimeSy  26.  It  is  generally  applied  to 
those  who  are  admitted  to  give  evidence 
against  their  feUow  criminals.  4  BL  Com, 
881.     Jffawk.  P.  a  b.  3,  c  87,  §  1. 

ACCOMPT.     See  Account. 

ACCORD.  Fr.  <k  Eng.  An  agreement, 
consent,  or  concurrence.  An  agreement 
between  a  party  injuring  and  a  party  in- 
jured, to  make  satis&ction  for  the  injury ; 
which,  when  performed,  is  a  bar  of  all  ac- 
tions upon  this  account*  3  Steph.  Com. 
873.  As  if  a  man  contract  to  build  a 
house,  or  deliver  a  horse,  and  fail  in  it, 
this  is  an  injury  for  which  the  sufferer 
may  have  his  remedy  by  action ;  but  if  the 
party  injured  accepts  a  sum  of  money,  or 
other  thing  as  a  satisfaction,  this  is  a  re- 
dress of  that  injury,  and  enfirely  takes 
away  the  action.  9  Co.  79.  3  Chitty's 
Bl.  Com.  16,  and  note.  Blount.  Bac. 
Ahr.  Accord.  Com.  Dig.  Accord.  U.  S. 
Dig.  Accord  and  satis&ction.  Defined  by 
Finch,  '^  an  agreement  between  the  parties 
themselves,  upon  a  satis&ction  executed." 
Law,  b.  2,  c.  19. 

ACCORD,  abbr.  of  Accordant,  (q.  v.) 
Agreeing,  agreed.     "Denison,  J.  accord. 
1  W.  Bl.  418. 

To  ACCORD.  In  practice.  To  agree 
or  concur,  as  one  judge  with  another.  "  I 
accord."  Eyre,  C.  J.  12  Mod.  7.  "  The 
rest  accorded."     7  Id.  360. 

ACCORDANT.  Fr.  A  Eng.  Agree- 
ing ;  concurring.  "  Baron  Parker,  accord- 
ant." Hardr.  93.  "Holt,  C.  J.  accord- 
ant." 6  Mod.  298,  299.  "Powys,  J. 
accord."    "  Powell,  J.  accord."    Id.  ib. 

ACCOUNT,  Accompt.  [L.  Lat  compo- 
tusy  computus,  from  computare,  to  account] 
In  practice.  A  writ,  or  action  at  common 
law,  (sometimes  called  account  render,) 
which  lies  against  a  person  who  by  reason 
of  his  o£Sce,  or  business,  as  bailiff^  receiver, 
or  guardian,  ought  to  render  an  account  to 
another,  but  refuses  to  do  so.  F.  I^.B.ll  6. 
P.  Q.  Co.  Litt.  172.  The  writ  in  this 
action  (which  is  termed  in  the  old  books, 
breve  de  computo,  or  compoto,)  commands 
the  defendant  to  render  a  reasonable  ac- 
count {rationabile  computum,  or  rationahi- 
lem  compotum,)  to  the  plaintiff,  or  show  the 
court  good  cause  to  the  contrary.  FleUi, 
lib.  2,  c.  70.  Beg.  Orig.  136.  F.  N.  B. 
116,  117.     If  the  plaintiff  succeeds,  there  | 


are  two  judgments;  the  first  is  that  the  de- 
fendant do  account,  {quod  computet^  before 
auditors  appointed  by  the  court,  and,  when 
such  account  is  finished,  then  the  second 
judgment  is  that  he  do  pay  the  plaintiff  so 
much  as  he  is  found  in  arrear.  8  Bl. 
Com.  162. 

*^*  The  action  of  account  was  formerly 
the  conmion  remedy  in  mercantile  transac- 
tions, and  in  almost  all  cases  where  there 
were  dealings,  and  an  unliquidated  demand. 
3  Beeves'  Hist.  Eng.  Law,  77.  In  modem 
practice  it  has  fallen  into  great  disuse,  in 
consequence  of  the  substitution  of  the  ac- 
tion of  assumpsit,  and  the  frequent  resort  to 
a  court  of  equity.  3  Bl.  Com.  168. 
1  Tidd^s  Pr.  1,  2.  1  ArchJb.  N.  Prius, 
196,  197.  It  seems,  however,  to  have  al- 
ways been  regarded  with  favor  by  the  Eng- 
lish judges,  and  in  the  case  of  Godfrey  v. 
Saunders,  in  the  C.  B.,  where  an  action  of 
this  kind  was  brought.  Lord  C.  J.  Wilmot 
expressed  his  satis&ction  at  seeing  it  re- 
vived. 8  IFt^*.  94,  117.  Latterly  it  has 
been  revived  in  England  to  a  considerable 
extent,  in  consequence  of  a  decision  of  the 
court  of  excheauer,  in  relation  to  the  ex- 
ception of  mercnants'  accounts  in  the  sta- 
tute of  limitations.  8  Mees.  d:  W.  769. 
Smith  on  Contracts,  301,  302,  321,  and 
notes.  It  is  retained  in  the  practice  of  some 
of  the  United  States,  but  its  form  has  been 
modified,  and,  in  general,  it  is  rarely  resort- 
ed to :  in  some  of  the  states  it  has  been  ex- 
pressly abolished.  4  Kenfs  Com.  369, 
note.  1  Story^s  Eq.  Jur.  §  442,  and  note. 
Rev.  Stat,  of  N.  Jersey,  46.  Rev.  Stat,  of 
Vermont,  219,  c.  36.  26  Vermont  R.  340. 
Rev.  Stat,  of  Mass.  c.  1 18,  §  43.  Purdon's 
Digest,  Account  See  United  States  Di- 
gest, Account  render. 

ACCOUNT.    A  statement  in  writing, 
of  debts  and  credits,  or  of  receipts  and 
payments;  a  list  of  items  of  debts  and  ' 
credits,  with  their  respective  dates.*  6  Cow- 
en's  R.  693. 

The  word  account  has  been  said  to  have 
no  definite  legal  meaning.  Id.  688,  698. 
"  Any  thing  may  enter  into  an  account" 
Sanford,  C.  Id.  693. 

ACCOUNT  CURRENT.  A  running, 
or  open  account     See  Account  stated. 

ACCOUNT  STATED.  An  account  ba- 
lanced and  rendered,  with  an  assent  to  such 
balance,  express  or  implied.  Parker,  C.  J. 
8  Pick.  R.  187,  193.  1  Keman's  R.  170. 
An  account  current  sent  by  a  foreign  mer- 
chant to  a  merchant  in  this  country,  and 
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not  objected  to  for  two  jettrt^  is  deemed 
an  account  stated,  and  throws  the  burden 
of  proof  upon  him  who  received  and  kept 
it  without  objection.  7  Cranch^  147. 
25  MisMtippi  B,  267.  But  an  account 
dosed  by  the  cessation  of  dealings  between 
the  parties,  is  not  an  account  stated. 
5  Cranehf  15.  8  Pick.  ub.  9up.  See 
Innmul  camputassent.  To  make  an  ac- 
count stated,  it  is  sufficient  that  the  account 
has  been  examined,  and  assented  to,  as  cor- 
rect^ by  both  parties.  This  assent  may  be 
express  or  implied  from  circumstances. 
\Vliether,  on  a  given  state  of  facts,  the 
tnmsactioiL  constitutes  a  stated  account,  is 
a  question  of  law.  1  KemaiCi  IL  170. 
And  see  26  Ifiumippi  B.  212.  22  Penn, 
SL  R  427. 

ACCOUNTANT.  A  person  skilled  in 
accoonts. 

A  person  whose  business  or  duty  is  to 
keep  accounts. 

A  person  who  renders  an  account  in  a 
particular  case ;  a  party  accounting. 

ACCREDIT.  [Fr.  accrediter,  from  Lat 
ad,  to,  and  credere,  to  believe  or  trust]  In 
mtemational  law.  To  give  credit  to;  to 
express  confidence  in ;  to  acknowledge  the 
authority  o£  To  acknowledge  the  autho- 
rity of  a  diplomatic  agenl  of  another  go- 
vernment; to  receive  nim  in  his  public 
character,  and  ^ve  him  credit  and  rank 
accordingly. 

ACCREDULITARE.  L.  Lat  In  old 
records.  To  purge  an  offence  by  oath. 
BUmnt     Whishaw. 

ACCRESCK  In  Scotch  law.  To  accrue. 
1  Kame^  Equity^  247.     See  Accrescere. 

ACCRESCERK  Lat  [from  ad,  to,  and 
cre9cere,  to  grow ;  L.  Fr.  accresserJ]  In  the 
civil  and  old  English  law.  To  grow  to ;  to 
nass  to  and  become  united  wil£,  as  soil  to 
land  per  cUluvionem.  Dig,  41.  1.  30,  pr. 
Id.  41.  1.  66,  pr. 

To  pass  or  oe  added  to  a  person ;  to 
accrue.  In  Scotch  law,  literally  translated 
**to  awrescey  1  KafM%^  Equity,  247.  Jui 
aceretcendi  ;  (q.  v.)  the  right  of  accretion, 
or  accruer,  the  right  by  which  a  thing  passes 
or  accrues  from  one  to  another,  especially 
frx>m  a  deceased  person  to  those  who  sur- 
vive him ;  hence  called  the  right  of  survivor- 
ship. Part  decedeniis  accrescere  debet  »ii- 
peretitibus,  per  jus  acerescendi ;  the  portion 
of  tiie  deceased  ought  to  accrue  to  tne  sur- 
vivors by  the  right  of  accruer,  or  survivor- 
ship. Bract.  M.  28.  See  Id.  foL  77  b. 
262  b. 


To  accrue ;  to  grow  or  arise ;  to  begia 
to  have  existence.  Actio  nan  accrevit  injra 
sex  annos  ;  (q.  v.)  the  action  did  not  ac- 
crue within  six  years.     3  (Jhitt.  PI,  941. 

ACCRESSER.  L  Fr.  To  increase^  or 
accrue.     Kelham,     See  Accrescere. 

ACCRETION.  [Lat  aceretio,  from  ac- 
crescere, to  grow  to.]  A  growing  to,  add- 
ing to,  increasing.  Most  conmionly  ap- 
phed  to  the  gr»iual  and  imperceptible 
accumulation  and  formation  of  soil,  or 
land,  out  of  the  sea,  or  a  river.  3  Kenfs 
Com.  428.  Schmidt,  Civ.  Law,  49.  See 
Alluvion. 

ACCROACH,  ^ccrocAe.  \Ft.  acerocher, 
aerocher,  q.  v.]  In  old  English  law.  To 
attempt  to  exercise.  4  Bl.  Com.  76.  1 
Hale's  P.  C.  80.  2  Beevei  Hist.  Eng. 
Law,  451.  3  Id.  186.  Accroaching  of 
royal  power  was  a  usual  charge  of  high 
treason  anciently,  though  a  very  uncertain 
charge.  1  Hale's  P.  C.  ub.  sup.  Encroach^ 
ing  is  used  in  the  articles  against  the  Arch- 
bishop of  York  and  others,  A  D.  138a 
1  How.  Si.  TriaU,  101,  102. 

To  exercise  without  authority ;  to  usui^ 
authority.  Stat.lZ Ric.lLtX.\.  Z Reevee 
Hist.  Eng.  Law,  197. 

To  delay.    See  Accrocher. 

ACCROCHER,  Aerocher.  L.  Fr.  In 
old  EngUsh  law.  To  pull  or  draw  to,  at 
with  a  hook;  to  accroach.  Ou  home  acro- 
che  a  lui  siwite ;  where  a  man  draws  to 
himself  suit     Yearb.  M.  4  Edw.  IL  88. 

To  usurp ;  to  at^mpt  to  exercise.  Kd- 
ham. 

To  delay.  Accrocher  un  proees ;  to 
stay  a  process  or  the  proceedings  in  a 
suit     Cowell.     Blount. 

ACCRUE.  \laX.  accrescere!]  To  grow 
to,  to  follow,  to  be  added  to ;  as  a  thing  or 
right  passes  from  one  person  to  anomer. 
See  Accrescere. 

To  grow,  arise,  accumulate,  or  become 
due ;  as  rent  or  interest 

To  arise,  or  begin  to  have  a  legal  exist- 
ence ;  as  an  action  accrues  when  the  plain- 
tiff has  a  right  to  commence  it  See  Ac- 
crescere.         

ACCUMTJLATIVK  [from  Lat  aceu- 
mulare,  from  ad,  to,  and  cumulus,  a  hei^] 
That  accumulates,  or  is  heaped  up ;  addi- 
tional. Said  of  several  things  heaped  to- 
§  ether,  or  of  one  thing  added  to  another, 
ee  infra. 

ACCUMULATIVE  JUDGMENT.  In 
criminal  practice.  A  second  or  additional 
judgment  or  sentence   given  against  or 
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passed  upon  one  who  lias  already  been  con- 
victed, to  go  into  effect  after  the  expiration 
of  the  first     WharUm^s  Lex. 

ACCUMULATIVE  LEGACY.  A  dou- 
ble or  additional  legacy ;  a  legacy  given  in 
addition  to  another  given  by  the  same  in- 
stroment,  or  by  another  instmment  4 
Vuey,  90.     1  P.  Wma.  424. 

ACCUSARE.  Lat  To  accuse;  to 
charge  with  some  offence.  Calv,  Lex.  Cod. 

9.  1.  Aceoiare  nemo  le  debet  alii  eortm 
BeOt  No  man  is  bound  to  accuse  himself, 
unless  before  God.     Hardr.  139. 

ACCUSATION.  [Lat  aecusatio,  from 
accusare,  q.  v.]  In  cnminal  law.  The  act 
of  charging  with  a  crime  or  offence.  A 
statement  made  before  a  competent  magis- 
trate or  judge,  charging  a  named  person 
with  the  commission*  of  some  crime  or 
offence.     Calv.  Lex.  voc.  Acctisatio, 

ACCUSATOR.  Lat  [from  a4xusare,  a. 
v.]  An  accuser.  Aceniator  poit  ntioiabile 
tempu  non  eit  andlendu,  lid  le  beie  de 
ominioiie  eieniaTerit.  An  accuser  is  not  to 
be  heard  after  a  reasonable  time,  unless  he 
excuse  himself  satis&ctorily  for  the  omis- 
sion.    Ifoor,  817. 

"  ACCUSTOMED  RENT,"  in  the  stat 
18  Eliz,  c  10,  ouffht  to  be  understood  of 
the  rent  reserved  m  the  last  lease,  and  not 
upon  the  first,  for  that  rent  having  been 
altered  since,  cannot  be  called  the  accus- 
tomed rent  Hale,  C.  B.  Hardr.  325. 
2   Vem.  640. 

ACCUSTUMATU8,  Accuatomatua.  L. 
Lat  In  old  pleading.  Accustomed.  Co. 
Entr.  69.  Boat.  Entr.  657.  Totvna.  PI. 
26,  49. 

ACENSEMENT.  L.  Fr.  A  letting  to 
fiurm.     Kelham, 

ACENSEUR  L.  Fr.  A  farmer.  KeU 
ham. 

ACEPHALL  Graeco-Lat  [Gr.  Arff.x*i, 
from  a,  without,  and  lecfaX^,  a  head.]  Per- 
sons without  a  head  or  superior.  In  the 
civil  law,  a  sect  of  religious  persons,  enu- 
merated among  heretics,  in  ifov.  109^r. 
and  JVbv.  115,  c.  3,  §  14.  See  also  Cod. 
1.  5.  19.  Otherwise  called  Acephalitce. 
So  termed,  according  to  Calvin,  because 
iheir  head  or  founder  was  unknown,  or 
because  they  acknowledged  no  religious 
superiors,  (bishops,  presbyters  and  coun- 
cils.) Calv.  Lex.  The  word  was  used  in 
a  similar  sense  in  the  time  of  Charlemagne. 
Synod.  Mogunt.  auh  Carol.  M.  cap.  22, 
eited  in  Spelman. 

In  feudal  kw.    Persons  without  a  feudal 


superior;  persons  who  held  of  no  one,  as 
their  lord.  Baronum  hominea,  et  acepha- 
los.  LL.  Hen.  L  c  22,  cited  in  Spelman. 
This  is  probably  the  passage  referred  to  in 
Cowell,  (additions  in  the  ed.  of  1701,)  as 
descriptive  of  a  class  of  levellers  who  ac- 
knowledged no  head  or  superior. 

ACER.  L.  Lat  In  old  English  law. 
An  acre.     Spelman.     See  Aero. 

ACERES.  L.  Fr.  Maple  trees.  Kelham. 

AC  ETL^M.  L.  Lat  And  also.  The 
name  of  a  clause  in  a  capias  ad  reaponden- 
dum,  so  called  from  its  initial  words.  See 
Ac  etiam  billos.  Ancientiy  sometimes  writ- 
ten as  one  word,  cuxtiam,  and  aceciam. 
Towna.  PI.  49.     2  Stra.  922. 

AC  ETL^M  BILL^  L.  Lat  And 
also  to  a  bill  The  initial  words  of  a  clause 
inserted  in  a  writ  of  capias  ad  reaponden- 
dum,  where  bail  is  required,  in  order  to 
express  the  true  cause  of  action ;  the  writ 
requiring  the  defendant  "to  answer  the 
plaintiff  of  a  plea  of  trespass ;  And  alao  to 
a  bill  of  the  plaintiff^  a^inst  the  defend- 
ant, for  whatever  the  reiu  cause  of  action 
may  be.  3  Bl.  Com.  288.  Id.  Appendix,  No. 
III.  sect  3.  See  Capiaa  ad  reapondendum. 
This  clause  is  now  dispensed  with,  in  the 
process  of  the  English  courts.  Stat  2 
Will  IV.  c.  39.  •  See  BUI. 

ACHATA.  L.  Lat  [from  Fr.  achate, 
a.  v.]  In  old  English  law.  A  purchase. 
Afap.  Rot.  Pip.  1  Hen.  IL  rot  14,  ul  2. 
Spelman. 

ACHATE,  Achat,  Achet,  Acate.  L.  Fr. 
[from  achatevj  to  buy.]  In  old  English 
law.  Purchase;  a  purchase,  contract  or 
bargain.  Bro,  Ahr.  Contract  Per  colour 
de  achate ;  by  color  of  purchase.  StaL 
Weatm.  I.  c  1. 

Bought  Achate  arere ;  bought  back. 
Dyer,  35  b,  (Fr.  ed.) 

ACHATER,  Acater.  L.  Fr.  To  buy. 
Si  le  villeine  achate  biena ;  if  the  villein 
buy  goods.    Lilt,  sect  177. 

ACHATOR,  Achatour,  AcheUmr,  Aea- 
tour,  L  Fr.  [from  achater,  to  buy.]  In 
old  English  law.  A  buyer ;  a  contractor. 
Purveyors  were,  by  statute  36  Edw.  III.  st 
1,  c  2,  ordained  to  be  thereafter  called 
achetoura,  or  buyers;  the  name  of  pur- 
veyor being  declared  by  the  statute  to  be 
an  odious  one.  Barringt.  Oha.  Stat.  889. 
2  jReevea*  Hiat.  Eng.  Law,  370.  Pamoura, 
purveyoura,  ou  achetours ;  takers,  purvey- 
ors or  buyers.     Artie,  aup.  Chart,  c  2. 

ACHBRSET.  [L.  Lat  aeheraetua.]  An 
ancient  measure  of  com  or  grain,  supposed 
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to  bave  been  the  same  with  the  quarter,  or 
dght  bushels.      OowelL 

ACHESON,  Achay8$(m.  L.  Pr.  Rea- 
son, occasion,  cause,  hart  Kelham,  See 
Enekewn, 

ACHEVER.  L.Fr.  To  attorn.  Kelham. 

ACIA,  Acya.  L.  Lat  In  old  English 
law.  Malice,  hate  or  hatred.  Fleta,  lib. 
1,  a  25,  8  5.     Id.  c  26,  §  3.     See  Atia. 

ACLEA.  L.  Lat  ffrom  Sax.  oc,  oak, 
and  lea  or  Ze^u,  field.]  in  old  English  law. 
A  field  or  place  where  oaks  grow;  an 
oak-groond,  (quercetum.)  FTorent.  Wigom, 
A.  D.  851.     Spelman, 

ACKNOWLEDGMENT.  In  convey- 
ancing. The  act  by  which  a  party  who 
has  ezecnted  an  instnunent,  declares  or 
aeknowUdpes  it  before  a  competent  officer, 
to  be  his,  or  her  act  and  deed. 

The  certificate  of  the  officer  on  such  in- 
strument that  it  has  been  so  acknowleged. 
Both  these  are  usual  requisites  to  entitle  an 
instrument  to  be  recorded. 

ACKNOWLEDGMENT  MONEY.  A 
sum  of  money  paid  by  copyhold  tenants, 
in  some  parts  of  England,  on  the  death  of 
their  landlords,  as  an  aclmowledgment  of 
their  new  lords.  CawelL  Blount  Soltkouse. 
The  same  with  the  Lat  laudemium^  (q.  v.) 

ACOIGNK  L.  Fr.  Favor;  association. 
KelhanL 

ACONE.  L.  Fr.  Some.  A  corrupted 
fonnofaucun.  ^con«/et,  sometimes.  Kel- 
ham, 

ACORD,  Acort.  L.  Fr.  Agreement, 
accord,  consent     Kelham, 

ACOTJLPER.  L.  Fr.  To  accuse.  KeU 
ham.    Aeaupes ;  accused.     Id, 

ACQUEST.  [L.  Lat  acquisitum,  q.  v.] 
In  old  English  law.  An  estate  newly  ac- 
omred,  or  acquired  by  purchase.  1  Reeves^ 
Hut,  Eng,  Law,  29.     See  Conquest, 

Acquisition.  Used  in  this  sense  by  Sir 
Matthew  Hale.  HaUU  Anal,  sect  iii  xxxiii. 
xxxiv. 

ACQUETS.  Fr.  In  the  civil  law.  Pro- 
perty which  has  been  acquired  by  purchase, 
gift,  or  otherwise  than  by  succession. 
Bouvier, 

Profits,  or  gains  of  property,  as  between 
husband  and  wife,  divit  Cede  of  Louin- 
ana,  §  2369. 

AOQUIESCR  [from  Lat  aequiescere, 
from  arf,  to,  and  quieseere,  to  be  quiet,  from 
quies,  rest]  To  rest  satisfied  or  apparently 
satisfied ;  to  rest  without  objection,  opposi- 
tion or  dissent*     Wehfter. 

ACQUIESCENCE,     [from  acquie$ce,  q. 


v.]  A  resting  quiet  or  satisfied,  without 
objection,  opposition  or  dissent ;  omission 
to  say  or  do  any  thing  expressive  of  dis- 
satisfaction or  disapproval 

ACQUIETANTIA,  Acquietancia.  L. 
Lat  [from  acquietarey  q.  v.]  In  old  Eng- 
lish law.  An  acquittuice;  a  release  or 
discharge  fix>m  the  obligation  of  a  debt  or 
contract,  (solutio  a  vinculo  debitiy  stipula- 
tionis,  vel  obUgationis,  quo  quis  alteri  tene- 
tur^     Spelman, 

Tlie  instrument  itself,  (symholum  ipsum,) 
by  which  such  discharge  is  effected.  Id, 
Sometimes  called  litera  acquietaniias ;  a 
letter  of  acquittance.     Reg,  Orig,  150. 

Exemption  or  freedom  from  a  service  or 
duty.  Consuetudines  et  servitia  de  quibus 
illi  nunquam  acquietantiam  habuerint ; 
customs  and  services  from  which  they  never 
had  acquittance.  Bract,  fol.  27  b.  Acquie- 
tancia de  shirts  et  huitdredis  ;  the  privilege 
of  being  free  from  suit  and  service  m  shires 
and  hundreds.     Cowell, 

ACQUIETARE.  L.  Lat  [from  ad,  to, 
and  quietare,  to  discharge ;  quietum  reddere, 
to  make  quit,  or  quiet,  L  e.  content,  or  free 
from  molestation ;  to  give  quiet,  or  keep  in 
quiet,  so  that  one  may  have  no  cause  for 
rarther  or  ftiture  apprehension ;  to  put  at 
rest]  In  old  English  law.  To  acquit ;  to 
discharge  or  release  from  a  debt  Spelman, 
voc  Aequietantia,  Quod  acquietet  B,  de 
viginti  solidis  ;  that  he  acquit^,  of  twenty 
shillings.     Reg,  Orig,  158  a. 

To  acquit ;  to  pronounce,  or  declare  ip- 
nocent  of  a  crime  or  charge.  See  Acquie- 
tatu8,  Acquit, 

To  keep  quiet,  or  quit ;  to  preserve  or 
protect  from  molestation,  as  from  demands 
for  services  not  due.  Acquietabimus,  (we 
will  acquit,)  was  one  of  the  formal  words  in 
the.  clause  of  warranty,  with  which  the  old" 
charters  concluded.  By  this  word,  the  do- 
nor bound  himself  and  his  heirs  to  acquit 
the  tenant,  if  any  one  should  demand  more 
or  different  service  than  what  was  contained 
in  the  charter.  Bract  foL  37  b.  Warran- 
tizare,  acquietare  et  defendere  ;  to  warrant, 
acquit  and  defend.     Id,  foL  30  a. 

ACQUIETATUS.  L.  Lat  [from  oc- 
quietare,  q.  v.]  In  old  English  law.  Ac- 
quitted; discharged;  released  from  a  crim- 
inal charge;  pronounced  innocent  by  a 
jury.  Reg,  Orig.  134.  9  Co,  56.  Cro, 
Car.  420.  This  word  had  the  peculiar 
meaning  of  a  discharge  by  a  jury,  (per 
pais,)  fi^m  a  very  early  period.  Reg.  Orig, 
184  b,  nota. 
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ACQUIRE,  [firom  Lat  acquirerej  q.  v.] 
To  get  or  gain  by  some  lawful  tiUe ;  to 
make  one's  own  according  to  some  rule  of 
law.     See  Acquirers 

ACQUIRERE,  Adquirere.  Lat  [from 
arf,  to,  and  qucerere^  to  seek.]  In  the  civil 
law.  To  acquire ;  to  gain  by  some  lawful 
title ;  to  make  one's  own,  (suum  facere^ 
according  to  some  rule  of  law,  (Jure  aliquo.) 
Calv.  Lex.  Inst.  2.  1.  pr.  Dig.  41.  1.  1. 
1,  et  passim.  It  was  aistingnished  from 
fiancisci  and  adipisci,  to  get  or  obtain.  Calv. 
Lex.  The  title  Be  a^quirendo  rerum  do- 
minio  was  a  fundamental  one  in  the  Roman 
law.     Diff.  41.  1.     See  Cod.  1.  32, 

ACQUISITION.  [Lat  acquisiiio,  from 
acquirere^  q.  v.]  The  act  of  acquiring; 
the  act  of  gaining  by  some  lawful  title ;  the 
act  of  makmg  a  thing  one's  own  according 
to  some  rule  of  law. 

ACQUISITUM,  Adquisitum.    L.   Lat 

[from  acquirere,  to  acquire,  or  purchase.] 
n  old  English  law.  A  purchase.  2  M(m. 
Angl.  380.     Tovms.  PL  50. 

Acquest,  or  newly  acquired  feudal  rights. 
1  Reeves^  Hist.  Eng.  Law^  29.  See  Conquest, 

ACQUISSER.  L.  Fr.  To  receive,  to 
gather.     Kelham. 

ACQUIT.  \L.Yv.acquiter,quiter;  L. 
Lat  acquietare,  q.  v.]  To  free,  clear  or 
deliver  from  accusation.     See  Acquittal. 

To  discharge  from  obligation,  properly 
in  writing.     See  Acquittance. 

To  protect  from  molestation,  oj  trouble. 
In  the  old  common  law,  to  see  that  a  ten- 
ant be  safely  kept  from  any  entries,  or  other 
molestation,  for  any  manner  of  service  issu- 
ing out  of  land,  to  any  lord  that  is  above 
the  mesne.  Co.  Idtt.  100  a.  Litt.  sect 
142. 

ACQUITTAL,  Acquital.  In  criminal 
.practice.  A  judicial  deliverance  from  an  ac- 
cusation of  guilt ;  a  deliverance  or  setting 
free  from  a  criminal  charge  by  the  process 
of  a  trial  at  law,  and  the  verdict  of  a  jury, 
pronouncing  the  party  not  guilty.*  4  m. 
Com.  361.  1  I^ev.  dt  Man.  36.  See  Ac- 
quietatus. 

In  old  English  law.  Exemption  from  en- 
try and  molestation  by  a  superior  lord,  for 
services  issuing  out  of  lands.  Co.  Litt. 
100  a.     CoweU.     See  Acquietantia. 

ACQUITTANCE.  [L.  Lat  acquietan- 
da,  q.  v.]  A  discharge  in  writing,  of  a 
sum  of  money,  or  debt  due,  duty  agreed 
to  be  performed,  or  any  other  obli^tion. 
Spelman,  voc  Acquietantia.  Vowell. 
Termes  de  la  Ley.     Shep,   Touchst.   347. 


Applied  as  well  to  the  act,  as  to  the  instru- 
ment by  which  it  is  effected.  See  Acquie- 
tantia, Receipt,  Release. 

ACRA.  Q)L  acres.']  L.  Lat  In  old  Eng- 
lish law.  An  acre.  Spelman.  Fleta,  lib. 
2,  c.  71,  §§  3, 4,  6.  Co.  Litt.  6  b.  Towns. 
PI.  26, 196.  In  Bokenhale,  duas  carucatas 
terroB,  et  dimidiam,  et  2Q  acras  prati,  et  60 
acras  silvai,  et  10  acras  de  brushe.  In  Bo- 
kenhale, two  carves  and  a  half  of  arable 
land,  and  twenty-six  acres  of  meadow,  and 
fifty  acres  of  wood,  and  seventy  acres  of 
brush.  Charta  Edredi  Regis,  A.  D.  948. 
Spelman.  Do  tibi  decern  acras  in  tali  loco  ; 
I  give  you  ten  acres  in  such  a  place.  Bract. 
foL  16  a.     See  Ager. 

ACRE.  [Lat  jugerum ;  L.  Lat  a^cra, 
acer,  from  Sax.  cecer,  from  Lat  ager,  a  field. 
Spelman^  A  measure  of  land  cont^ing* 
forty  percncs  in  length,  and  four  in  breadth ; 
or  according  to  that  proportion,  be  the 
length  more  or  less ;  making  an  area  of  one 
hundred  and  sixty  perches.  Ord.  de  Ad- 
mens.  Terrce,  36  Edw.  L  st  1.  Stat.  24 
Hen.  VIII.  c.  4.  Crompt.  Jurisd.  222. 
Cowell.  Stat.  6  Geo.  IV.  c  74.  Declared 
by  statute,  in  New-York,  to  be  equal  to  a 
rectangle  sixteen  perches  in  length  and  ten 
in  breadth,  making  the  same  area.  1  iT. 
r.  Rev.  Stat.  [607,]  617,  §  7.  Sec  Ser- 
geanVs  Land  Laws,  186.     See  Perch. 

*^*  Originally  the  word  acre,  {acer,  aker, 
or  Sax.  (Bcer,)  was  not  used  as  a  measure  of 
land,  or  to  signify  any  determinate  quantity 
of  land,  but  to  denote  any  open  ground, 
{latum  quantumvis  agrum^)  wide  cham- 
paign, or  field ;  which  is  still  the  meaning 
of  the  German  acker,  derived  probably 
from  the  same  source,  and  is  preserved  in 
the  names  of  some  places  in  England,  as 
Castle  Acre,  South  Acre,  Ac.  Spelman. 
See  Acrefigkt,  When  the  word  came  to 
be  applied  as  a  measure  of  ground,  the 
quantity  denoted  by  it  was  still  various, 
until  determined  by  the  English  statutes 
above  referred  to.  Kennetfs  Paroch.  AnL 
634.  Cowell.  And  even  after  the  estab- 
lishment of  a  standard  acre,  customary 
acres  continued  to  be  used  in  different 
parts  of  England,  varying  greatly  from 
each  other  and  from  the  standard.  Thus, 
in  the  case  of  Barksdale  v.  Morgan,  (in  the 
C.  B.,  E.  T.  6  W.  &  M.)  the  common  ac- 
ceptation of  the  word  acre  in  Cornwall  was 
said  by  the  court  to  amount  to  as  much  as 
a  hundred  of  other  counties.  4  Mod.  186. 
And  see  Yearb.  T.  3  Edw.  11.  98.  But 
these  customary  measures  were  finally  abol- 
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\aived  by  sUt.  6  Gea  IV.  c  74.  JTcCW/- 
locKi  DieL  At  the  great  Domesdav  in- 
qaisition,  the  common  pasture  in  En^and 
seems  to  have  been  measured  by  hides^  the 
arable  land  by  carucatetj  or  carves,  and  the 
meadow  by  acres.  CowelL  For  the  mea- 
sore  of  the  Scotch  cUkery  see  Skene  de  Verb. 
Sign.  V.  ParticakL 

ACREFIGHT  or  ACRE.     [Sax.  acer- 
feogktj  from  oecer^  a  field,  and/^o^A/,  fight] 
A  camp  or  field  fight :  a  sort  of  duel,  or  \ 
judicial  combat,  anciently  fought  by  single  ' 
combatants,  English  and  Scotch,  between  ! 
the  frontiers  of  the  two  kingdoms,  with 
sword  and  lance.     Cidled  eampfighty  and 
the  combatants  champions,  (L.  Lat  camp- 
ioHcSy  from  campus,)  from  the  open  Jield 
that  was  the  stage  of  trial     Cowell, 

ACRESCER,  Acressef,  Aerestre.  L.  Fr. 
To  increase;  to  multiply;  to  advance  or 
rise ;  to  accrue.     Kelham. 

AC  SI.  Lat  As  if  TWtw.  PI  23. 
27.  These  words  frequently  occur  in  old 
English  statutes.  Lord  Bacon  expounds 
their  meaning  in  the  Statute  of  Uses: 
"The  statute  gives  entry,  not  simpliciter, 
but  within  an  ae  si."  Bac.  Read.  Uses, 
Works,  iv.  196. 

ACT.  [Lat  actum,  actus  ;  from  agere, 
to  do ;  Fr.  acte^  A  thing  done ;  a  thing 
done  by  an  ordinary  human  agent;  the 
deed  of  an  individual  See  Actus,  Actum. 
A  thing  done  by  a  superior  power,  such 
as  the  law,  the  Almighty ;  an  event  hap- 
pening from  the  operation  of  such  superior 
power.     See  Act  cf  Ood,  Act  of  law. 

A  thing  done  in  writing,  or  evidenced 
by  writing ;  a  record  or  instrument,  public 
or  private. 

A  thing  done,  or  business  formally  tran- 
sacted by  a  public  body,  and  always  ex- 
pressed in  writing ;  especially,  a  legislative 
proceeding:  a  written  law,  formally  or- 
dained or  passed  by  the  legislative  power 
of  a  state,  called  in  England  an  act  of  par- 
liament, and  in  the  United  States  an  act  of 
congress,  or  of  the  legislature :  a  statute.* 
See  26  Penn.  St.  JR.  450.     Sec  Statute. 

A  thing  done  by  a  court,  and  expressed 
in  writbg;  an  order  of  court,  or  other 
judicial  proceeding.*  See  Acta.  In  Scotch 
law,  the  orders  and  decrees  of  a  court,  and 
in  French  and  German  law,  all  the  records 
and  documents  in  an  action,  are  called  <xcts. 
.Encyclop.  Americ.     See  infra. 

A  thing  done  in  writing  before  a  public 
officer,  as  a  notary ;  the  record  of  such  a 
thing ;   a  notarial^  or  other  public  instru- 


ment* Potk.  OUig.  part  iv.  eh.  1,  art  1, 
sect  1.     See  Acta,  Ah  actis. 

Any  instrument  in  writing  to  verify  facts. 
JVehster. 

To  ACT.  In  Scotch  practice.  To  do 
or  perform  judicially ;  to  enter  of  record. 
Surety  "  acted  in  the  Books  of  Adjournal" 
1  Brown's  B.  4. 

ACT.  In  Scotch  practice.  An  abbrevia- 
tion of  actor,  (proctor  or  advocate,  especi- 
ally for  a  plamtiff  or  pursuer,)  usea  in 
records.  "  Act.  A.  Alt.  B."  an  abbreviation 
of  Actor,  A.  Alter,  B. ;  that  is — ^for  the 
pursuer  or  plaintiff,  A.,  for  the  defender,  B. 

1  Brown's  B.  336,  note.  2  Id.  144,  note ; 
607,  note. 

ACT  IN  PAIS.  L.  Fr.  A  Eng.  An 
act  in  the  country,  as  distinguished  from 
an  act  in  court ;  an  act  which  is  not  a  mat- 
ter of  record,  or  done  in  a  court  of  record. 

2  Bl.  Com.  294.  Story  on  Agency,  §  26, 
note.     See  In  pais. 

ACT  OF  BANKRUPTCY.  An  act 
done  or  suffered  by  a  trader,  tending  to 
defraud  his  creditors,  (as  by  endeavoring  to 
avoid  them,  or  evade  their  just  demands,) 
by  which  he  becomes  a  bankrupt,  within 
the  meaning  of  the  bankrupt  laws,  and  lia- 
ble to  be  proceeded  against  as  such.  2  Bl. 
Com.  477.     See  Bankruptcy,  Bankrupt. 

*^*  In  English  law,  the  following  acts, 
when  committed  by  a  person  who  trades, 
within  the  meaning  of  the  bankrupt  laws, 
are  acts  of  bankruptcy :  1.  Departing  the 
realm :  2.  Being  out  of  the  realm,  and  re- 
mainbg  abroad:  3.  Departing  from  his 
dwelling  house,  or  otherwise  absenting 
himself:  4.  Beginning  to  keep  his  house : 
6.  Suffering  himself  to  be  arrested  for  any 
debt  not  due :  6.  Yielding  himself  to  pn- 
son :  7.  Suffering  himself  to  be  outlawed : 
8.  Procuring  himself  to  be  arrested :  9. 
Procuring  his  goods,  money,  or  chattels,  to 
be  attached,  sequestered,  or  taken  in  execu- 
tion :  10.  Making  or  causing  to  be  made 
within  the  realm,  or  elsewhere,  any  fraudu- 
lent grant  or  conveyance  of  any  of  his  lands, 
tenements,  goods,  or  chattels:  H.  Making 
or  causing  to  be  made  any  fraudulent  sur- 
render of  any  of  his  copyhold  lands  or 
tenements:  12.  Making  or  causing  to  be 
made  any  fraudulent  gift,  delivery  or  trans- 
fer of  any  of  his  goods  or  chattels.  2 
Steph.  Com.  196;  and  see /rf.  Ij97.  Whar- 
ton^s  Lex. 

The  following  acts  were  designated  by 
the  late  bankrupt  acts  of  the  United  States, 
as  acts  of  bankruptcy :   1.  Departing  from 
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the  state,  district,  or  territory  of  which  the 
trader  is  an  InhabitaDt,  with  intent  to  de- 
fraud creditors :  2.  Concealment  to  avoid 
being  arrested :  3.  Willingly  or  fraudulently 
procuring  himself  to  be  arrested,  or  his 

foods  and  chattels,  lands  or  tenements  to 
e  attached,  distrained,  sequestered  or 
taken  in  execution:  4.  Removal  or  con- 
cealment of  goods,  chattels  and  effects,  to 
prevent  their  being  levied  upon,  or  taken 
m  execution,  or  by  other  process :  6.  Mak- 
ing a  fraudulent  conveyance,  assignment, 
sale,  gift,  or  other  transfer  of  his  lands, 
tenements,  goods,  chattels,  credits,  or  other 
evidences  of  debt  Act  cf  CtmgresB, 
August  19,  1841,  §  1.  Owen  on  Bank- 
ruptcy,  16 — 28. 

ACT  OF  CONTRAVENTION.  In 
Scotch  law.  Tlie  act  of  breaking  through 
any  restraint  imposed  by  deed,  by  cove- 
nant, or  by  a  court  Karnes^  Equity^  Pref 
1  Id.  228. 

ACT  OF  CURATORY.  In  Scotch 
practice.  The  act  extracted  by  the  clerk, 
upon  any  one's  acceptance  of  being  curator. 
I^orbei  Inst,  part  1,  b.  1,  ch.  2,  tit  2.  2 
Karnes*  Equity ,  291.  Corresponding  with 
the  order  for  the  appointment  of  a  guar- 
dian, in  English  and  American  practice. 

ACT  OF  GOD.  [Lat  a^tus  Dei;  Fr. 
Dieu  son  acte.]  Inevitable  accident,  or  ca- 
sualty ;  any  accident  produced  by  any  phy- 
sical cause  which  is  irresistible,  such  as 
lightning,  tempests,  perils  of  the  seas,  an 
inundation,  or  earthquake;  and  also  the 
sudden  illness  or  death  of  persons.  Story 
on  Bailments^  §  25.  2  Bl,  Com.  122. 
Broom's  Max.  108.  2  Crahb's  Real  Prop. 
826,  §  2 1 76.  Sir  William  Jones  objects  to 
the  use  of  this  phrase  as  made  too  mmiliar 
by  habit,  and  as  bordering  on  irreverence, 
and  suggests  the  substitution  of  the  expres- 
sion inevitaJble  accident.  Jones  on  Bail- 
m>entSj  104.     Story  on  Bailments^  6  489. 

ACT  OF  GRACE.  In  Scotch  law.  A 
term  applied  to  the  act  of  1696,  c  32,  by 
which  it  was  provided  that  where  a  person 
imprisoned  for  a  civil  debt  is  so  poor  that  he 
cannot  aliment  [maintain]  himself^  and  will 
make  oath  to  that  effect,  it  shall  be  in  the 
power  of  the  magistrates  to  cause  the  credi- 
tor by  whom  he  is  incarcerated,  to  provide 
an  aliment  for  him,  or  consent  to  his  libera- 
tion ;  which,  if  the  creditor  delay  to  do  for 
ten  days,  the  magistrate  is  authorized  to 
set  the  debtor  at  Uberty.     BelPs  Diet. 

ACT  OF  SETTLEMENT.  In  EngUsh 
kw.    Thestatuteof  12&18  WilLULc.2, 


by  which  the  crown  of  Great  Britain  ^as 
limited  to  the  present  royal  family.  1  BL 
Com.  128.     2  Steph.  Com.  490. 

ACT  OF  UNIFORMITY.  In  English 
law.  The  statute  of  13  <fe  14  Car.  II.  c  4, 
enacting  that  the  book  of  common  prayer 
as  then  recently  revised,  should  be  used  in 
every  parish  church,  and  other  place  of 
pubUc  worship,  and  otherwise  ordaining  a 
uniformity  in  religious  services,  &c.  3 
Steph.  Com.  104. 

ACT  OF  UNION.  In  English  law. 
The  statute  of  6  Anne,  c.  8,  by  which  the 
articles  of  union  between  the  two  king- 
doms of  England  and  Scotiand  were  rati- 
fied and  confirmed.     1  Bl.  Com.  97. 

ACT  BOOK.  In  Scotch  practice.  The 
minute  book  of  a  court  1  SwintcuCs  R. 
81. 

ACTA.  Lat  [plur.  of  actum^  q.  v.J 
In  the  Roman  and  civil  law.  Acts,  doings, 
transactions;  especially  those  of  which  a 
record  was  or  is  kept 

The  acts  or  proceedings  of  persons  cloth- 
ed with  supreme  authority,  such  as  the 
sovereign,  the  legislative  body;  decrees; 
laws.  The  books,  records  or  registers  {libri 
seu  tahuloB)  of  such  acts.     Calv.  Lex. 

The  acts  or  proceedings  of  magistrates 
and  public  ofiScers  (things  done  by  or  be- 
fore them,)  of  which  a  record  was  kept 
Id.  Cod.  1.  66.  2.  Acts  done,  or  con- 
tracts executed  before  notaries,  of  which  a 
record  is  kept,  are  still  sometimes  called 
acta.  In  Louisiana,  where  a  contract  or 
other  act  is  executed  in  a  particular  man- 
ner before  a  notary,  the  protocol,  or  origi- 
nal, remains  in  his  possession  apud  acta, 
and  the  act  is  deemed  what  is  technically 
called  "an  authentic  act"  Story,  J.  9 
Peters'  R.  607,  626. 

The  acts  or  proceedings  of  courts  of 
justice,  of  which  a  minute  or  record  was 
kept  Id.  Dig.  42.  1.  46.  The  minutes 
or  records,  (Gr.  *»</im^««ra,)  themselves. 
Dip.  42.  1.  46.  Cod.  6.  60.  2.  ATor.  47. 
Brissonius.  Actis  insinuare ;  to  deposit 
among  the  records;  to  file.  Inst.  4.  11.  8. 
Acta  sive  irrotulationes ;  acts  or  enrol- 
ments. Bract,  fol.  1  b.  Extraetum  ex 
actis  Curie  Justiciarie ;  extract  from  the 
minutes  of  the  Court  of  Justiciary.  1 
PUcairtCs  Crim.  Trials,  part  1,  p.  116. 
Extractum  de  lihris  actorum  Adjomalis ; 
extract  from  the  books  of  minutes  of  Ad- 
journal    Id.  p.  118. 

ACTA.  Lat  [plur  of  actum,  q.  v.]  In 
old  English  law.     Acts ;  actions ;  the  acts 
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of  Vn^vidoak.    icU  citoritni  iiiicut  ii- 

UnoTt  tecteta.  Outward  acts  indicate  in- 
ivird,  or  secret  purpoees.  8  Co.  290,  291. 
Or,  m  Bracton  8  umgoagey  per  exteriora 
prmtnmi  poterit  de  interioribuM ;  by  out- 
ward actA  we  may  judge  of  [presume,  or 
infer,]  inward  motives,  or  designs.  Bract, 
foL  42  a.  The  law,  in  some  cases,  judges 
of  a  man^s  previous  intenticms  by  bis  sub- 
sequent acta.  Thus,  where  an  entry,  au- 
thority, or  license  is  given  to  any  one  by 
the  law,  and  he  abuses  it,  he  shall  be  a 
trespasser  ab  imtio ;  the  law  judging  bv 
the  subsequent  act,  ^lo  animOj  or  wim 
what  intent  he  entered.  8  Co.  ub.  sup. 
Broom's  Max,  139,  [221.] 

ACTA  DIURNA.  Lat .  In  the  Roman 
law.  Daily  acts;  the  public  registers  or 
journals  of  the  daily  proceedings  of  the 
senate,  assemblies  of  the  people ;  courts  of 
justice,  &c.  Tacit.  Anruil.  v.  4 ;  xiL  24 ; 
xiiL  31.  Supposed  to  have  resembled  a 
modem  newspaper.  Braiide^s  Diet,  Acta 
fuotidiaiM.     Cod.  1.  55.  6. 

ACTA  PUBLICA.  Lat  In  the  civil 
Uw.  Public  acts;  things  done  and  re- 
corded before  public  officers,  judges,  nota- 
ries, Ac  Calv.  Lex.  Dig.  27.  7.  43.  Cod. 
2.  1.  2. 

Books  and  records  containing  the  public 
acts,  laws  or  statutes  of  a  state.  Spiege- 
lius.  Oldendorpius. 

ACTILIA.  L.  Lat  In  old  Scotch  hiw. 
Armor;  weapons;  harness.  Cum  actiliis 
et  hamesiis  suis ;  with  their  armor  and 
harness.  Stat.  2  Rob,  Bruce^  c.  ordina- 
tum,  27.     Skene  de  Verb.  Sign, 

ACTIO.  Lat  [from  agere,  a.  v.]  In  the 
civil  law.  An  action ;  the  rignt  of  pursu- 
ing, or  suing  for  what  is  due  to  one,  m  the 
peculiar  mode  or  form  termed  in  judiciOy 
1.  e.  before  &  judex  ;  {a,  v.)  or,  in  tiie  later 
civil  law,  the  right  oi  pursuing  one's  due 
by  process  of  law,  or  before  a  judicial  tri- 
buniaL  Actio  nihil  aliud  est  quamjus  per- 
sequendi  in  judicio  quod  sibi  debetur ;  an 
action  is  nothing  else  than  the  right  of 
pursuing,  in  a  court  of  justice,  that  which 
IS  due  to  one.  Inst.  4.  6.  pr.  This  defi- 
nition of  the  Institutes  is  copied,  with  a 
slight  change  in  the  order  of  the  words, 
from  the  older  definition  of  Celsus  in  the 
rHgests:  NikU  aliud  est  actio  quam  jits 
quod  sibi  debeatur,  judicio  persequendi ; 
which  may  be  translated  in  precisely  the 
same  language,  with  the  exception  of  the 
word  judicioj  which  has  the  sense  of  a  pro- 
ceeding before  a  judex^  abready  noticed. 


Dig,  44.  7.  51.  Braoton,  who  is  followed 
by  Fleta,  adopts  it,  with  a  change  in  two 
words  only,  {actio  nihil  aliud  est  quamjus 
prosequendi  in  judicio  quod  alicui  debetur y) 
accompanying  it  with  a  commentary  in- 
tended to  adapt  it  to  the  English  law  of 
his  time.  Bract.  foL  98  b.  /Veto,  lib.  1, 
c.  16,  §  2.  Later  writers  have  endeavored 
to  accommodate  it  still  more  closely  to  the 
English  system,  as  will  be  explained  under 
another  head.     See  Action. 

*^*  The  precise  nature  of  the  Roman 
actio  cannot  well  be  understood  from  the 
very  general  definition  of  the  civil  law, 
(which,  it  will  be  seen,  describes  it  not  as 
a  proceeding,  but  as  a  right,)  without  some 
explanation.  And  first,  as  to  the  peculiar 
meaning  of  the  expression  in  judidoy  it 
will  be  necessary  to  observe  that  the  pro- 
ceedings in  civil  causes,  under  the  old 
Roman  system,  were  always  conducted 
before  two  different  judicial  officers;  the 
prcetoTy  or  magistrate,  before  whom  the 
parties  (actor  and  reus)  appeared,  and 
stated  the  case  and  defence  ;•  and  the^Wex, 
a  private  person  appointed  bv  the  prsetor, 
to  investigate  the  facts  ana  decide  the 
cause,  according  to  a  written  formula  of 
instructions.  See  Judex,  Hence  arose 
the  division  of  the  proceedings  into  two 
stages;  those  before  the  prsetor,  which 
were  said  to  be  in  jure,  and  those  before 
iYnQJudeXy  which  were  said  to  be  in  judicio. 
Gaius,  Inst.  iv.  §  1 1 9.  1  Kaufm.  Mackeld, 
Civ,  Law,  187,  note.  The  CLctio  itself,  un- 
der the  earliest  system  of  what  were  term- 
ed actiones  legiSy  (q.  v.)  was  a  formula  for 
which  the  actor  or  plaintiff  applied  to  the 
prsetor,  at  the  commencement  of  the  pro- 
ceedings, and  which  the  latter,  in  his  dis- 
cretion, aUowed,  {actionem  dabat.)  In  its 
general  objects,  it  resembled,  or  at  least 
corresponded  with  the  original  writ  of  the 
English  system,  and  from  the  manner  in 
which  it  is  always  contrasted  with  the 
exceptio,  (a  formula  on  the  part  of  the  de- 
fendant answering  nearly  to  the  modem 
plea,)  seems  to  have  partaken  also  of  the 
nature  of  the  English  count,  or  declaration. 
Actionis  verbo  non  continetur  exceptio, 
(under  the  word  aetioy  an  exceptio  is  not 
included,)  is  a  maxim  of  the  Digests.  Dig. 
50.  16.  8.  Like  the  original  writ,  the  actio 
lay  at  the  foundation  of  the  proceedings, 
was  essential  to  their  due  institution,  and 
gave  the  right  to  proceed  in  the  particular 
case ;  and  from  this  last  circumstance  may 
itself,  not  unaptly,  have  been  termed  the 
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right  of  pursuing,  or  jus  perseguendiy  Ac. 
It  should  not  be  overlooked,  however,  that 
notwithstanding  the  express  words  (nihil 
aliud)  of  the  definitions  already  given,  the 
actio  was  practically  regarded  as  something 
else  than  a  mere  jzis,  or  right ;  it  was  not 
only  a  jus  mrsequendi,  but  the  persecutio 
itself  Acttonis  verba  etiam  persecutio  con- 
tinetur.'  Big.  60.  16.  34. 

The  epithet  ^'tt«  seems  more  appropriate- 
ly to  belong  to  the  proceeding  hv  formuUiy 
which  took  the  place  of  the  actumes  legis, 
when  the  latter  were  abolished.  This  for- 
mula, which,  like  the  technical  actio,  was 
obtained  from  the  praetor  by  the  plaintiff, 
spears  to  have  combined  the  qualities,  or 
something  like  the  qualities  of  the  writ, 
pleadings,  and  nisi  prius  record  of  the 
English  practice ;  concluding  with  the  ap- 
pointment of  &judeXy  to  try  the  cause,  and 
an  express  direction  to  him  how  to  decide 
it,  as  the  facts  might  appear.  Oaius,  Inst, 
iv.  §  40 — 47.  1  Spence's  Chancery,  210, 
216,  261.  It  evidently  constituted  the 
plaintiff's  warrant  for  proceeding  before 
thejtuiex,  or  injudicio,  and  therefore  may 
well  have  been  defined  jus  persequendi  in 
judicio. 

Before  the  time  of  Justinian,  the  practice 
of  appointing  &  judex  had  been  laid  aside ; 
the  investigation  of  the  facts  and  decision 
of  the  cause  being  given  to  the  same  o£S- 
cer  before  whom  the  proceedings  were 
originally  commenced.  1  Kaufm.  Mack. 
Civ.  Law,  188,  note.  There  had  ceased, 
therefore,  to  be  any  proceeding  in  judicio, 
in  the  proper  technical  sense  of  the  term. 
And  yet  the  ancient  definition,  framed 
doubtless  with  reference  to  that  proceed- 
ing, was  adopted  by  Justinian  almost  in 
hcec  verba.  This  may  be  explained  by  the 
supposition  that  the  word  judicium  had, 
by  that  time,  acquired  the  larger  sense  of 
judicial  investigation,  procedure  or  process 
in  general,  just  sm  judex  had  exchanged  its 
technical  meaning,  (a  private  person  ap- 
pointed by  the  prajtor  to  investigate  the 
facts  of  the  case,  and  decide  it  according 
to  certain  instructions,)  for  that  of  a  public 
judge,  having  undivided  control  of  the 
cause  from  beginning  to  end.  See  Judi- 
cium, Judex. 

Bracton,  as  has  been  observed,  adopts 
the  definition  of  Justinian  almost  literally, 
giving  to  the  word  jus  the  full  meiming  of 
right,  and  to  judicium  the  general  sense  of 
a  judicial  procedure,  or  process  of  law. 
Bract  foL  98  b.     The  same  author,  how- 


ever, nses  judicium  in  numerous  other  pas- 
sages, in  the  sense  of  a  court,  and  as  the 
synonyme  of  curia.  See  Judicium.  In 
judicio,  therefore,  in  his  definition,  if  not 
in  that  of  the  Institutes,  may  not  impro- 
perly be  translated  "  in  a  court  of  justice," 
"  before  u  judicial  tribunal." 

ACTIO.  Lat  In  ancient  English  law. 
An  action;  otherwise  termed,  placiium, 
and  sometimes  loquela.  Pkudtum  sive 
actio.     Bract.    foL    102    b.     See  Action, 

Actio  non  datnr  non  dtmnifieato.  An  action 

is  not  given  to  one  who  is  not  injured. 
Jenk.  Cent.  69.  Actio  qHftlibet  it  sfla  Tia. 
Every  action  proceeds  in  its  own  course. 
Id.  71.    AetioDom  genera  maxime  sont  ser- 

Vandat  The  kinds  or  varieties  of  actions 
are  especially  to  be  preserved.  Lqff^t,  Ap- 
pendix, 460; 

ACTIO.  L.  Lat  In  mediaeval  law. 
An  office.  Actio  comitatus ;  the  office  of 
count     Marculf.  Form.  lib.  1.     Spelman, 

ACTIO  NON  ACCREVIT  INFRA 
SEX  ANNOS.  L.  Lat  The  action  did 
not  accrue  within  six  years.  The  emphatic 
words  of  the  old  plea  of  the  statute  of  lim- 
itations, literally  translated  in  the  modem 
forms,  and  retained  as  the  distinctive  name 
of  the  plea.  3  Chitt.  PI.  941.  See  Non 
assumpsit  infra  sex  annos. 

ACTIO.  NON.  L.  Lat  In  pleading. 
An  abbreviation  of  actionem  non,  the  em- 
phatic words  anciently  used  at  the  com- 
mencement of  a  special  plea  in  bar;  the 
defendant  first  averring  generally  that  the 
plaintiff  "  ought  not  to  have  or  maintain 
his  action,^^  (actionem  non  habere,)  and  then 
proceeding  to  state  the  reason — "  because 
he  says  that,"  &c.  Hence  this  whole  pre- 
liminary formula,  (literally  translated  in 
the  modem  forms,)  has  been  technically 
termed  the  actio,  non,  or  actionem  non, 
Steph.  Plead.  394,  (Am.  ed.  1824.)  8 
Chitt.  PI.  906.  As  oraUy  delivered  by  the 
pleader,  it  ran  thus :  Action  ne  deves  aver, 
car  nous  disons  que,  Ac. ;  you  ought  not  to 
have  your  action,  for  we  say  that,  &c 
Yearb.  M.  4  Hen.  VL  1.  P.  4  Hen.  VL  13. 
By  the  rales  of  the  English  courts,  (Hil. 
T.  4  Will  IV.  1,  s.  10,)  this  clause  was  dis- 
pensed with. 

ACTIO.  NON  ULTERIUS.  L.  Lat  In 
English  pleading.  A  name  given  to  the 
distinctive  clause  in  the  new  plea  to  the 
further  maintenance  of  the  action,  intro- 
duced in  place  of  the  plea  puis  darrein 
continuance  ;  the  averment  being  that  the 
plaintiff  ought  not  farther  (ulterius,)   to 
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have  or  maintiun  his  action.     Stepk,  PL 
64,  65,  401. 

ACTIO  AD  EXHIBENDUM.  Lat  In 
Ae  civil  law.  An  action  to  compel  the  ex- 
hilntion  or  production  of  a  thing,  together 
with  what  was  called  ret  causa;  nnder 
which  was  comprehended  all  that  the  claim- 
ant of  the  thing  could  demand  in  addition 
thereto,  and  especially  what  he  could  have 
had  if  the  thing  had  not  been  withheld 
fiom  him.  InsL  4.  17.  3.  Id^  4.  6.  81. 
Dig,  10.  4.  Cod.  3.  42.  1  Mackeld.  Civ, 
Law,  155,  §  153. 

ACTIO  ARBITRARIA  In  the  civil 
law.  An  arbitrary  action ;  one  depending 
upon  the  discretion  of  the  judge,  {ex  arbitrio 
judieis  pendens ;)  or  in  which  the  judge 
was  allowed  to  determine  according  to 
equity  and  the  circumstances  of  the  parti- 
eolar  case,  how  satis&ction  should  be  made 
to  the  plaintiff;  {permittitur  jttdici  ex  bono 
et  €gquo,  secundum  eujusque  rei  de  qud  ac- 
tum est  naturam,  cestimare  quemadmodum 
aetori  satisfieri  oporteat,)  If  the  defendant 
refused  to  conform  to  tiie  decision  of  the 
judge,  he  might  be  condemned  at  discre- 
tion ;  (nisi  arbitrio  judieis  aetori  satis/aeiatj 
— eondefnnari  debeat,)     Inst,  4,  6.  31. 

ACTIO  BON^  FIDEL  In  the  civil 
law.  An  action  of  good  faith ;  a  species 
of  equitable  action  ex  contractu,  in  which 
the  judex  was  allowed  a  discretionary  power 
of  determining  upon  principles  of  justice 
and  equity,  {ex  bono  et  cequoXho'w  much 
should  be  paid  to  the  plaintiff,  {quantum 
aetori  resUtui  debeat ;)  of  allowing  a  set  off 
{compensation)  on  the  part  of  the  defendant ; 
and  generally,  of  taking  into  consideration 
the  circumstances  of  the  case,  the  inten- 
tions of  the  parties,  and  whatever  was  un- 
derstood ex  fide  bond.*  Inst,  4.  6.  28.  30. 
Heinece.  Eltm,  Jur,  Civ,  lib.  4,  tit  6,  §§ 
1183,  1185.  1  Mackeld,  Civ,  Law,  194, 
§  197.  These  actions  were  also  called 
arbitrio,  and  the  judex,  arbiter  ;  they  were 
always  brought  for  an  incertum,  (something 
indefinite  or  not  ascertained,)  and  were  dis- 
tinguished from  the  actiofus  siricti  juris, 
which  were  governed  by  strict  rules,  and 
were  always  directed  to  a  certum.  Id,  ibid. 
See  Actio  stricti  juris, 

ACTIO  CIVILIS.  In  the  civil  law.  A 
civil  action ;  an  action  foimded  on  the  ju>s 
civile,  or  proper  Roman  law,  as  distinguished 
from  the  a4:tio  honoraria^  or  praetorian  ac- 
tion. All  actions,  in  the  Roman  law,  were, 
with  respect  to  their  origin,  either  civil  or 
honorary,  (aut  civiles  decuntur  aut  honoror 


rice,)  Dig.  44.  7.  26.  2.  A  distinction 
corresponding  with  the  modem  division 
into  actions  at  law,  and  actions  in  equity. 
1  Story's  Equity  Jur.  8  37. 

ACTIO  CIVILIS.  In  the  common  law. 
A  civil  action,  as  distinguished  from  a 
criminal  action.  Bracton  divides  personal 
actions  into  criminalia  et  civilia,  according 
as  they  grow  out  of  crimes  or  contracts, 
{secundum  quod  descendunt  ex  maUficiis 
vel  contractibus.)     Bract.  foL  101  b. 

ACTIO  COMMODATI.  In  the  civil 
law.  An  action  of  loan.  See  Commodati 
actio. 

ACTIO  COMMUNIS.  A  common  ac- 
tion. A  term  applied  by  Bracton  to  an 
action  where  the  thing  demanded  was  com- 
mon, and  not  several     Bract,  fol.  103. 

ACTIO  COMMUNI  DIVIDUNDO. 
In  the  civil  law.  An  action  for  dividing  a 
common  property,  or  thing  held  in  common. 
Inst.  4.  6.  20.  Id.  4.  17.  5.  Dig.  10.  8. 
See  Communi  dividundo.  Enumerated  by 
Bracton  and  Fleta,  among  actions  arising 
quasi  ex  contractu.  Bract,  fol.  100  b. 
Fleta,  lib.  2,  c.  60,  §  1. 

ACTIO  CONFESSORIA.  In  the  civil 
law.  An  affirmative  action;  an  action 
founded  upon  the  affirmative  allegation  of 
some  right  in  the  plaintiff  in  another's  land, 
as  a  right  of  way,  &c ;  and  not  upon  the 
denial  of  the  rignt  of  another  in  his  land.* 
Inst.  4.  6.  2.  Confessoria  dicitur,  quia 
constituta  est  verbis  ajfirmativis.  Bract. 
foL  103.     See  Actio  negatoria. 

ACTIO  CONTRARIA.  In  the  civil 
law.  A  contrary  or  cross  action,  as  distin- 
guished from  actio  directa,  (q.  v.)  Heinccc. 
Elem.  Jur.  Civ.  lib.  3,  tit  15,  §§  805,  816, 
826.     Bract,  fol.  103. 

ACTIO  CRIMINALIS.  In  the  com- 
mon law.  A  criminal  action.  Bract.  foL 
102  b.     See  Actio  eivilis. 

ACTIO  DE  DOLO  MALO.  In  the 
civil  law.  An  action  of  fraud ;  an  action 
which  lay  for  a  defrauded  person  against 
the  defrauder  and  his  heirs,  who  had  been 
enriched  by  the  fraud,  to  obtain  the  resti- 
tution of  the  thing  of  which  he  had  been 
fraudulently  deprived,  with  all  its  acces- 
sions, {cum  omni  causd;)  or,  where  this 
was  not  practicable,  for  compensation  in 
damages.  1  Mackeld.  Civ.  Law,  221,  §  21 7. 
Heinecc.  Elem.  Jur.  Civ.  lib.  4,  tit  6, 
g  1152.  Dig.  4.  3.  Cod.  2.  21.  Bract. 
fol.  103  b. 

ACTIO  DE  IN  REM  VERSO.  In  the 
civil  law.     An  action  concerning  a  thing 
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converted  to  the  profit  of  another ;  an  action 
granted  to  one  who  had  contracted  with  a 
son  or  slave,  in  order  to  recover  whatever 
the  father  or  master,  hy  means  of  such 
contract,  had  converted  to  their  own  ad- 
vantage. Inst,  4.  7.  4.  Diff,  16.  3.  Cod. 
4.  26.  Heinecc.  Mem.  Jur.  Civ.  lib.  4, 
tit  7,  §  1222.  Halifax  Analysis,  b.  3,  c. 
2,  n.  7. 

ACTIO  DE  PECULIO.  In  the  civil 
law.  An  action  concerning,  or  against  the 
peculiumj  or  separate  property  of  a  party.* 
An  action  to  which  fathers  and  masters 
were  liable  on  the  contracts  of  their  chil- 
dren and  servants,  to  the  extent  of  the  lat- 
ter's  joecuZeum,  patrimony,  or  separate  estate. 
Inst  4.  6.  10.  Id.  4.  7.  4.  Dig.  15.  1. 
Cod.  4.  26.  Heinecc.  Elem.  Jur.  Civ.  Hb. 
4,  tit  7,  S  1219. 

ACTIO  DE  PECUNIA  CONSTITU- 
TA.  In  the  civil  law.  An  action  for  money 
engaged  to  be  paid ;  an  action  which  lay 
against  any  person  who  had  engaged  to 
pay  money  for  himself,  or  for  another, 
without  any  formal  stipulation,  {nulla  stipu- 
latione  interposita.)*  Inst.  4.  6.  9.  JDig. 
18.  6.     Cod.  4.  18. 

ACTIO  DEPpSITI.  In  the  civil  law. 
An  action  of  deposit ;  an  action  upon  or 
for  a  deposit ;  an  action  to  recover  a  thinff 
deposited.  Dig.  16.  3.  Cod.  4.  34.  Called 
an  action  honce  fidd.     Dig.  16.  3.  23. 

ACTIO  DIRECTA.  In  the  civil  law. 
A  direct  action,  in  the  stricter  sense  of  the 
word  directus;  (q.  v.)  an  action  founded 
on  strict  law,  and  conducted  according  to 
fixed  forms ;  called  also  vulgaris.*  1  Mac- 
held.  Civ.  Law,  189,  §  194.  Id.  268,  note. 
Dig.  44.  7.  37.  pr.     Bract  foL  103  a. 

An  action  on  a  contract  made  through 
an  agent,  brought  between  the  immediate 
parties  to  the  contract,  that  is,  the  agent 
and  the  other  contractor.  Story  on  Agency, 
§  163. 

An  action  for  an  injury  directly  com- 
mitted by  a  person  with  his  own  hand  or 
body,  {si  quis  corpore  suo  damnum  dederit ;) 
or  where  the  act  done  is  immediately,  and 
not  consequentially  injurious.*  Inst.  4.  3. 
16.  All  these  are  distinguished  from  the 
actio  utilis.  (q.  v.) 

An  action  brought  to  enforce  an  obliga- 
tion, which  is  essential  to  a  contract,  and 
which  therefore  exists  immediately  after 
entering  upon  the  same ;  as  distinguished 
from  cxtio  contraria,  or  one  brought  for  the 
payment  of  a  counter  claim.  1  Macheld. 
Civ.  Law,  191,  §  195. 


ACTIO  EX  CONDUCTO.  In  the  civil 
law.  An  action  upon  hiring;  an  action 
which  the  hirer  {conductor)  of  a  thing,  as 
a  house,  kc,  might  have  against  the  letter 
or  lessor  {locator.)  Dig.  19.  2.  16.  Cod. 
4.  66. 

ACTIO  EX  CONTRACTU.  In  the 
civil  and  conmion  law.  An  action  of  con- 
tract ;  an  action  arising  out  of^  or  founded 
on  contract  Inst  4.  6.  1.  Dig.  44.  7.  25. 
1.     Bract  foL  102.     3  Bl.  Com.  117. 

ACTICf  EX  DELICTO.  In  the  civil 
and  common  law.  An  action  of  tort ;  an 
action  arising  oul  of  fault,  misconduct,  or 
malfeasance.  1  MacJceld.  Civ.  Law.  191, 
§  195.  3  Bl  Com.  117.  Ex  malejicio  is 
tiie  more  conmion  expression  of  the  civil 
law ;  which  is  adopted  by  Bracton.  Inst 
4.  6.  1.     Bract  fok  102,  103. 

ACTIO  EX  EMPTO.  In  the  civil  law. 
An  action  of  purchase,  or  upon  purchase ; 
an  action  which  a  buyer  is  entitled  to 
maintain  against  a  seller,  in  order  to  cause 
him  to  deliver  possession  of  the  thing  sold ; 
with  its  titles  and  fruits,  and  every  thing 
dependent  upon  it  Pothisr,  Contr.  of  ScUe, 
part  2,  ch.  1,  art  5.  Inst  4.  6.  28.  Other- 
wise called  a^ctio  empti,  or  emti.  Dig.  19. 
1.  Cod.  4.  49.  Heinecc.  Mem.  Jur.  Civ. 
lib.  3,  tit  24,  §  912. 

ACTIO  EX  FACTO.  In  the  civil  law. 
An  action  of  fact,  or  upon  fact  Dig.  44. 
7.  25.  1. 

ACTIO  EX  LOCATO.  In  the  chil 
law.  An  action  upon  letting ;  an  action 
which  the  person  (locator)  who  let  a  thing 
for  hire  to  another,  miffht  have  against  the 
hirer,  {conductor.)  Dig.  19.  2.  Cod.  4. 
65.     See  Actio  locati. 

ACTIO  EX  VENDITO.  In  the  civil 
law.  An  action  upon  sale ;  an  action  which 
a  seller  is  entitled  to  maintain  a^nst  a 
buyer,  to  recover  the  price  of  a  thing  sold 
and  delivered.  Inst  4.  6.  28.  Heinecc. 
Elem.  Jur.  Civ.  lib.  3,  tit  24,  §  916. 
Called  a^ctio  venditi.  Id.  ibid.  Dig.  19.  1. 
Cod.  4.  49. 

ACTIO  EXERCITORIA.  In  the  civil 
law.  An  action  against  the  exercitor  or 
employer  of  a  vessel.  See  Exercitoria 
actio. 

ACTIO  FAMILLE  ERCISCUNDJE, 
In  the  civil  law.  An  action  for  the  parti- 
tion of  an  inheritance.  Inst  4.  6.  20.  Id. 
4.  17.  4.  Called  by  Bracton  and  Fleta,  a 
mixed  action,  and  classed  among  actions 
arising  ex  quasi  contractu.  Bract.  foL  1 00  b. 
Id.  foL  443  b,  444.     Fleta,  lib.  2,  c  60,  §  1. 
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Id,  lib.  5,  c  9,  §  2.      See  FamtUce  ercis- 
cundoe. 

ACTIO  FINITJM  REGUNDORUM. 
In  the  civil  law.  An  action  for  the  deter- 
mination of  boundaries  between  adjoining 
lands.  Inst  4.  17.  6.  Id.  4.  6.  20.  Enu- 
merated by  Bracton  and  Fleta,  among 
mixed  actions.  Bract  fol.  444.  Fleta^ 
lib.  5,  c  9,  §  3.  See  Finium  regun- 
dorum. 

ACnO  FURTI.  In  the  civil  law.  An 
action  of  thefl ;  an  action  founded  upon 
theft.  Inst  4.  1.  13—17.  Bract  foL  444. 
This  could  only  be  brought  for  the  penalty 
attached  to  the  offence,  {tantum  ad  pcence 
persecu(i<mem  pertinet,)  and  not  to  recover 
the  thing  stolen  itself,  for  which  other  ac- 
tions were  provided.     Inst  4.  1.  19. 

ACTIO  HONORARIA.  In  the  civil 
law.  An  honorary,  or  praetorian  action. 
Big.  44.  7.  25.  35.     See  Actio  chilis. 

ACTIO  IN  DUPLUM.  In  the  civil 
law.  An  action  for  the  double  value  of  a 
thing.  Inst  4.  6.  21,  23.  Bract  fol.  103  a. 
ACTIO  IN  FACTUM.  In  the  civil  law. 
An  action  upon  the  fact,  or  adapted  to  the 
fact ;  an  action  not  confined  to  any  partic- 
ular formula,  but  founded  on  the  peculiar 
circumstances  of  the  case ;  and  intended  to 
meet  cases  to  which  other  forms  of  action 
were  not  applicable.*  Big.  19.  5.  1.  pr. 
Id.  19.  5.  11.  Id.  44.  7.  25.  1.  It  re- 
sembled the  action  oji  the  case  of  the  com- 
mon law.     1  Kamp^  Equity^  147. 

ACTIO  IN  PERSONAM.  In  the  civil 
and  common  law.  An  action  against  the 
person ;  a  personal  action ;  an  action  found- 
ed on  some  personal  liability,  arising  either 
out  of  contract,  {ex  contractu^  or  malfea- 
sance, [tx  delicto,)  as  distinguished  from  an 
actio  in  rem,  or  one  brought  for  the  recov- 
ery of  a  thing,  independently  of  any  per- 
sonal obligation.  Inst.  4.  6.  1.  In  per- 
sonam actio  est,  qua  cum  eo  agimus  qui  oh- 
ligatus  est  nobis  ad  faciendum  aliquid,  vel 
dandum ;  an  action  in  personam  \?>  one 
whiqh  we  may  bring  against  him  who  is 
bound  to  us,  to  do  or  to  give  some  thing. 
Big.  44.  7.  25.  It  was  otherwise  called 
condictio,  actio  personalis,  a.nd  judicium  per- 
sonale,  (qq.  v.)  Id.  ibid.  Inst  4.  6.  8.  in 
tit  Id.  4.  6.  15.  Id.  4.  11.  pr.  and  1. 
The  great  leading  division  of  actions  into 
those  in  rem  and  in  personam,  was  estab- 
lished by  the  civil  law,  and  introduced  into 
the  law  of  England  chiefly  through  Brac- 
ton, who  adopts  it  in  terms.  Bract  fol. 
101  b. 
YouL 


I      ACTIO  IN  QUADRUPLUM.     In  the 
I  civil  law.      An  action  for  the   quadruple 
j  value  of  a  thing.      Inst,  4.  6.  21.      Bract 
fol.  103  a. 

'  ACTIO  IN  REM.  In  the  civil  and 
'  common  law.  An  action /or  a  thing  ;  an 
'  action  for  the  recovery  of  a  thing  possessed 
by  another.  Inst.  4.  6.  1.  In  rem  actio 
est  per  quam  rem  nostram  quce  ab  alio  pos- 
sidetur  petimns,  et  semper  adversus  cum  est 
qui  rem  possidet ;  an  action  in  rem  is  one 
by  which  we  demand  a  thing  belonging  to 
us  which  is  possessed  by  another,  and  it  is 
always  brought  against  him  who  has  the 
thing  in  possession.  Big.  44.  7.  25.  Oth- 
erwise called  vindicatio.  Id.  ibid.  Inst 
4.  6.  15.  Bracton  confines  this  description 
of  actions  to  those  brought  for  the  recovery 
of  some  immovable,  corporeal  thing,  (res 
corporalis  immobilis,)  as  land,  [fundum  ali- 
quem  vel  terram,)  or  some  right  therein, 
[jus  quod  rei  adhoereat.)  Bract.  foL  102. 
Ilence  the  meaning  of  the  term  real  action 
(actio  real  is,  q.  v.)  in  the  conmion  law. 

An  action  directed  against  a  thing,  out 
of  which  the  party  bringing  it  seeks  to  ob- 
tain satisfaction,  iiistcad  of  proceeding 
against  the  person.*  Tims,  in  the  courts 
of  admiralty,  where  a  vessel  is  libelled  for 
the  purpose  of  obtaining  satisfaction  of 
some  claim,  or  on  the  ground  of  forfeiture, 
it  is  said  to  be  a  proceeding  in  rem,  not 
touching  the  person.  3  Ballas*  R.  297. 
1  Kent's  Com.  373.  Id.  367,  note.  3  Id. 
196. 

ACTIO  IN  SIMPLUM.  In  the  civil 
law.  An  action  for  the  single  value  of  a 
thing.  Inst  4.  6.  21,  22.  Bra^ct  fol.  103  a. 

ACTIO  IN  TRIPLUM.  In  the  civdl 
law.  An  action  for  the  triple  value  of  a 
thing.  Inst  4.  6.  21,  24.    Bract  fol.  103  a. 

ACTIO  INDIRECTA.  An  indirect  ac- 
tion. A  species  of  action  mentioned  by 
Bracton,  probably  the  reverse  of  the  actio 
directa,  (q.  v.)     Bract,  fol.  103  a. 

ACTIO  INJURIARUM.  In  the  civil 
law.  An  action  for  injuries  done  by  beat- 
ing, wounding,  slanderous  language,  Hbel, 
and  the  like.  Inst.  4.  4.  pr.  1,  12.  Bract. 
fol.  103  b.     See  Injuria. 

ACTIO  INSTITORIA.  See  Institoria 
actio. 

ACTIO  LEGIS  AQUILI^.  In  the 
civil  law.  An  action  under  the  Aquilian 
law ;  an  action  to  recover  damages  for  ma- 
liciously or  injuriously  killing  or  wounding 
the  slave  or  beast  of  another,  or  injuring 
in  any  way  a  thing  belonging  to  another. 
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Otherwise  called  damni  injurioB  actio.  Inst, 
4.  3.  Hehiecc.  Mem,  Jur,  Civ,  lib.  4,  tit  3. 
Halifax  Anal,  h,2yC,  24,    Bract,  follOZ  h. 

ACTIO  LOCATI.  In  the  civU  law.  An 
action  which  lay  for  the  letter  (locator)  of 
a  thing  against  the  hirer,  where  the  terms 
of  the  contract  were  not  complied  with  by 
the  latter.  Inst,  3.  25.  pr.  Di(/,  19.  2. 
Heinecc,  Elem,  Jur,  Civ,  lib.  3,  tit  25, 
§  928.     See  Actio  ex  locato, 

ACTIO  MANDATI.  In  the  civdl  law. 
An  action  founded  upon  the  contract  of 
mandatum  (q.  v.)  or  mandate ;  an  action  of 
mandate.  I)iff.  17.  1.  Otherwise  called 
mandati  actio,  (q.  v.) 

ACTIO  MIXTA,  or  MISTA.  In  the 
civil  law.  A  mixed  action;  an  action 
brought  for  the  recovery  of  a  thing,  or  com- 
pensation for  damages,  and  also  for  the 
payment  of  a  penalty ;  partaking  of  the  na- 
ture both  of  an  actio  in  rem,  and  in  perso- 
nam. Inst.  4.  6.  16,  18,  19,  20.  1  Mac- 
keld.  Civ,  Law,  193,  §  196. 

An  action  in  which  each  party  is  actor, 
or  plaintiff;  such  as  the  actions yiniwT/i  rc- 
gundorum,  familioe  erciscundce,  communi 
dividundo,  and  others.      Dig.  47.  7.  37.  1. 

Bracton  adopts  both  these  significa- 
tions, describing  the  actio  mixta,  in  the  first 
sense,  as  one  which  claims  a  thing  itself, 
and  a  penalty  for  its  unjust  detention, 
(persequitur  rem  ipsam,  et  poenam  propter 
tnjustam  detentionem.)  Bract,  fol.  102  b. 
372  a.  See  Fleia,  lib.  5,  c.  9.  Hence  the 
mixed  action  of  the  common  law.  See 
Mixed  action, 

ACTIO  NEGATORIA,  orNEGATIVA. 
In  the  civil  law.  A  negatory  or  negative 
action;  an  action  founded  on  the  denial 
{negatio)  of  another's  right;  as  where  a 
right  of  way,  or  other  servitude  in  a  par- 
ticular estate  is  denied.  Inst,  4.  6.  2. 
Bract,  fol.  103  a.  Heinecc,  Elem,  lib.  4, 
tit  6,  §  1136.  Halifax  Anal,  b.  3,  c.  1,  n. 
8.     See  Actio  confessoria, 

ACTIO  NEGOTIORUM  GESTORUM. 
In  the  civil  law.  An  action  upon,  or  on 
account  of  business  done.  An  action  given 
in  cases  where  a  person  transacted  the  bu- 
siness of  another  during  his  absence,  (cum 
quis  negotia  absentis  gcsserit,)  or  without 
a  commission,  or  authority,  (sine  mandato.) 
Inst,  3.  28.  1.  This  was  of  two  kinds ;  a 
direct  action,  which  lay  for  the  person 
whose  business  had  been  transacted,  against 
him  who  had  transacted  it,  (domino  rei 
gestcB  adversus  eum  qui  gessit,)  and  a  cross 
action,  which  lay  for  the  negotiorum  gestor, 


as  he  was  called,  against  the  other.  Id. 
ibid.  Heinecc,  Elem,  lib.  3,  tit  28,  §§  973, 
974.  See  Negotiorum  gestor.  This  action 
is  enumerated  by  Bracton  and  Fleta  among 
actions  arising  quasi  ex  contractu,  or  ex 
qtmsi  contractu,  jBroc/.  foL  100  b.  Fleta, 
lib.  2,  c.  60,  §  1. 

ACTIO  NOXALIS.  In  the  civil  law. 
A  noxal  action ;  an  action  which  lay  against 
a  master  for  a  crime  committed,  or  injury 
done  by  his  slave ;  and  in  which  the  mas- 
ter had  the  alternative  either  to  pay  for 
the  damage  done,  or  to  deliver  up  tne  slave 
to  the  complaining  party.  Inst.  4.  8.  pr. 
Heinecc.  Elem.  lib.  4,  tit  8.  Halifax  Anal. 
b.  3,  c.  2.  So  called  from  noxa,  the  slave 
or  offending  person,  or  noona,  the  offence 
or  injury  itself.      Inst.  4.  8.  1. 

ACTIO  PERPETUA.  In  the  civil  law. 
A  perpetual  or  unlimited  action ;  one  not 
limited  to  any  particular  period  within 
which  it  should  be  brought*  Inst.  4.  1 2. 
pr.     The  opposite  of  the  actio  temporalis^ 

VcTIO  PERSONALIS.  In  the  civil 
and  common  law.  A  personal  action.  The 
ordinary  term  for  this  kind  of  action  in  the 
civil  law  is  actio  in  personam,  (q.  v.)  the 
word  personalis  being  of  only  occasional 
occurrence.  Inst.  4.  6.  8.  in  tit.  Id.  4. 
11.  pr.  1.  Big.  50.  16.  178.  2.  Bracton, 
however,  uses  it  freely,  and  hence  the  per- 
sonal action  of  the  common  law.  Bract, 
fol.  102  a.  159  b.     See  Personal  action. 

Aetio   personalis  moritnr  cnm  persona. 

A  personal  action  dies  with  the  person ;  a 
right  of  personal  action  dies  with  the  per- 
son. Noy'*s  Max.  c.  1,  max.  14.  Called  "  a 
general  rule  of  law,  under  which  are  in- 
cluded all  actions  for  injuries  merely  per- 
sonal" Lord  EUenborough,  C.  J.  2  Jf.  d& 
S.  416.  "All  private  criminal  injuries  as 
well  as  all  public  crimes,  are  buried  with 
the  offender."  Lord  Mansfield,  C.  J.  Cowp. 
375. 

This  maxim  is  understood  in  two  senses, 
according  to  the  meaning  given  to  the  word 
actio  ;  (1.)  the  right  to  bring  a  personal  ac- 
tion dies  with  the  person  having  such 
right :  (2.)  a  personal  action  when  brought 
dies  with  the  party  who  brought  it,  (or 
abates  on  his  death,)  and  cannot  be  prose- 
cuted further.  The  latter  of  these  pre- 
sents the  most  literal  translation  of  the 
maxim,  but  is  a  clear  consequence  of  the 
former,  which  is  the  one  most  frequently 
illustrated  in  the  books. 

This  maxim  is  not  now  understood  in 
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tlie  general  sense  which  the  tenns  of  it  vp- 
pear  to  convey,  having  long  been  restricted 
in  its  application  to  that  description  of 
personal  actions  which  are  founded  in  tort, 
and  are  in  form  ex  delicto.  Lord  Mans- 
field, C.  J.  Cowp.  371, 374—376.  Broom's 
Max.  404,  [702.]  And  even  in  regard  to 
these,  its  application  has  been  still  further 
narrowed,  from  time  to  time,  by  legislative 
provisions  giving  rights  of  action  to,  and 
against  the  representatives  of  deceased  per- 
sons, for  injuries  done  to,  or  in  respect  of 
property.  So  that  the  principle  embodied 
m  the  maxim  is  now  strictly  true  only  in 
cases  where  a  tort  is  committed  against 
the  person,  as  by  assault,  battery,  libel, 
slander,  and  the  like.  Id.  ibid.  404 — 407, 
[702—711.]  8^/.  Com.  302.  Shep.  Touch. 
481.  Stat.  4  Edw.  IIL  c.  7.  Stat.  3  & 
4  Win    IV.  c.  42.      2  iT.  r.  Rev.  St. 


[114]  51,  §§  4— 6.  Id.  r447]  365,  §§  1,  2. 
17  Howard:*8  R.  212.  That  it  was  origi- 
nally applied  to  contracts,  appears  from 
Bracton.  Item  tollitur  [obligation  morte 
alterius  contrahentiumy  vel  utriusque  ;  the 
obligation  is  also  destroyed  by  the  death 
of  one  or  both  of  the  contracting  parties. 
Bract.  foL  101  a.  And  see  Noy*s  Max. 
«&.  sup. 

ACTIO  PIGNORATICIA.  In  the  civil 
law.  An  action  of  pledge;  an  action 
founded  on  the  contract  of  pledge,  {pignus.) 
Dig.  13.  7.  Cod.  4.  24.  See  Pignoratitia 
actio. 

ACTIO  PGEN^  PERSECUTORIA. 
In  the  civil  law.  An  action  prosecuted  for 
a  penalty  only,  and  not  for  a  specific  thing. 
InsL4.  6.  16,  18. 

ACTIO  PCENALIS.  In  the  civil  Uw. 
A  penal  action ;  an  action  brought  to  en- 
force the  payment  of  a  private  penalty. 
1  Mackeld.  Civ.  Law,  193,  §  196. 

ACTIO  PK^EJUDICIALIS.  In  the 
civil  law.  A  preliminary,  or  preparatory 
action.  An  action  brought  for  the  deter- 
mination of  some  point  or  question  arising 
m  another  or  principal  action ;  and  so  called 
from  its  being  determined  before  (pritiSy  or 
prce  judicari^  the  principal  action  could 
proceed.  Bract.  104  &.  Cowell.  Of  this 
nature  were  actions  for  determining  a 
man's  civil  state  or  condition,  as  whether 
he  was  a  freeman  or  a  slave,  legitimate  or 
illegitimate.  Inst.  4.  6. 13.  Hetnecc.  Mem. 
lib.  4,  tit  6,  §  1142.  Halifax  Anal.  b.  3, 
c  1,  n.  14. 

ACTIO  PR  JETORIA.  In  the  civil  law. 
A  prsetorian  action ;  one  introduced  by  the 


pr»tor,  as  distinguished  from  the  more  an- 
cient actio  civilis,  (q.  v.)  Inst.  4.  6.  3. 
1  Mackeld.  Civ.  Law.  189,  §  194. 

ACTIO  PROPRIA.  An  action  brought 
for  the  recovery  of  a  several  thing,  (res 
propria,)  as  distinguished  from  a  thing  held 
in  common.     Bract.  foL  103  a. 

ACTIO  PRO  SOCIO.  In  the  civil  law. 
An  action  for  a  co-partner ;  an  action  which 
one  co-partner  (socius)  might  have  against 
another.     Dig.  17.  2.      Cod.  4.  37. 

ACTIO  PUBLICIANA.  In  the  civil 
law.  An  action  which  lay  for  one  who  had 
lost  a  thing  of  which  he  had  bond  fide  ob- 
tained possession,  before  he  had  gained  a 
property  {dominium)  in  it,  in  order  to  have 
it  restored,  under  color  that  he  had  ob- 
tained a  property  in  it  by  prescription. 
Inst.  4.  6.  4.  Dig.  6.  2.  Heinecc.  Mem. 
lib.  4,  tit  6,  §  1131.  Halifax  Anal.  b.  3, 
c.  1,  n.  9.  It  was  an  honorary  action,  and 
derived  its  name  from  the  praetor  Publicius, 
by  whose  edict  it  was  first  given.  Inst.  4. 
6.4. 

ACTIO  QUANTI  MINORIS.  In  the 
civil  law.  An  action  given  to  a  purchaser 
who  had  paid  more  for  a  thing  than  it  was 
intrinsically  worth,  to  recover  back  so  much 
of  the  price  as  the  thing  was  of  less  value 
(quanti  minoris)  or  fell  short  in  value,  by 
reason  of  the  defect*  Pothiery  Contract  of 
Sale,  part  2,  cL  1,  sect  4,  art  5.  1  Kames' 
Equity,  271. 

ACTIO  QUOD  JUSSU.  In  the  civil 
law.  An  action  given  against  a  master, 
founded  on  some  business  done  by  his 
slave,  acting  under  his  order,  (jussu.)  Inst. 
4.  7.  1.     Dig.  15.  4.     Cod.  4.  26. 

ACTIO  QUOD  METUS  CAUSA.  In 
the  civil  law.  An  action  granted  to  one  who 
had  been  compelled  by  unlawful  force,  or 
fear  (met{is  causa)  that  was  not  groundless, 
{metus  probabilis  or  Justus,)  to  deliver,  sell 
or  promise  a  thing  to  another.  Bract. 
fol.  103  b.  1  Mackeld.  Civ.  Law,  120, 
§216. 

ACTIO  or  INTERDICTUM  QUOD  VI 
AUT  CLAM.  In  the  civil  law.  An  action 
which  lay  where  ona  forcibly  or  clandestine- 
ly,  {yi  aut  clam,)  erected  or  demolished  a 
building  on  his  own  or  another's  ground, 
and  thereby  imlawfiilly  injured  another ;  its 
object  being  to  get  everything  restored  to 
its  former  condition,  and  to  obtain  dama- 
ges.* Dig.  43.  24.  1.  Bracton  gires  this 
action  a  place  in  his  system  of  remedies, 
defining  it  as  one  which  lay  against  him 
who  had  erected  or  prostrated  a  building  / 
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on  another's  land,  and  concealed  himself  in 
order  to  avoid  being  prevented  from  doing 
it,  (et  se  occultavitj  ne  sibi  prohiberetur  j) 
and  observes  that  the  offender  might  by 
this  action  be  compelled  to  restore  every- 
thing to  it^  former  state,  at  his  own  ex- 
pense. Bract,  fol.  103  b.  104  a.  Sce/n- 
terdktum. 

ACTIO  REALIS.  In  the  civil  and 
common  law.  A  real  action.  More  com- 
monly termed  in  the  civil  law  actio  in  rem, 
(q.  V.)  iTist.  4.  6.  3.  Id,  4.  17.  2.  Tlie 
barbarous  word  realis  is  of  frequent  occur- 
rence in  Bracton.  Actionum  civilium  quce- 
dam  sunt  reales,  et  qucedam  sunt  personates  ; 
of  civil  actions,  some  are  real,  and  some  are 
personal.  Bract,  fol.  J  59  b.  Si  actio  realis 
flier  it ;  if  the  action  be  real.  Id,  fol.  183  b. 
See  Realis, 

ACTIO  REDHIBITORIA.  In  the  civil 
law.  An  action  which  lay  to  compel  a 
vendor  to  take  back,  (redkibere,)  the  thing 
sold,  and  return  the  price.  Dif/.  21.  1.  21. 
Heinecc,  Elem.  lib.  3,  tit.  24,  §  913.  Po- 
tkler,  Contr,  of  Sale,  part  2,  ch.  1,  sect.  4, 
art.  4.     1  Karnes'  Equity,  270,  271. 

ACTIO  REI  PERSECUTORIA.  In 
the  civil  law.  An  action  for  the  recovery  | 
of  a  specific  thing,  {rei  perseqiiendce  caiisd  ' 
comparata,)  or  damages ;  as  distinguished  | 
from  the  actio  poence  persecutoria,  and  the  i 
a^ctio  mixta,  Inst,  4.  6.  16,  17.  1  Mac- 
keld.  Civ,  Law,  192,  §  196. 

ACTIO  RERUM  AMOTARUM.  In 
the  civil  law.  An  action  for  things  removed ; 
an  action  which,  in  cases  of  divorce,  lay 
for  a  husband  against  a  wife,  to  recover 
things  carried  away  by  the  latter,  in  con- 
templation of  such  divorce,  (divortii  corv- 
silio,)  Dig,  25.  2.  Id,  25.  2.  25,  30.  It 
also  lay  for  the  wife  against  the  husband  in 
such  cases.  Id.  25.  2.  7.  11.  Cod,  5.21. 
ACTIO  RESCISSORIA.  In  the  civil 
law.  An  action  for  rescinding  the  title  by 
prescription  in  certain  cases;  as  where  a 
person,  while  absent  in  the  service  of  the 
stAt«,  had  gained  a  prescriptive  title  to  a 
thing  belonging  to  a  resident  {rem,  ejus  qui 
in  civitate  esset,  u^uceperit ;)  the  owner  was 
allowed  [permittitur  domino)  within  a  year 
after  the  return  of  the  possessor  from  for- 
eign servioo,  to  demand  the  thing,  by  re- 
scmding  the  prescription ;  (rescissd  usuca- 
pione  earn  rem  petere  ;)  that  is,  to  demand 
it  by  alleging  that  the  possessor  had  not,  in 
fact,  gained  a  title  by  prescription,  and  that 
therefore  the  thing  was  still  his  own.  Inst, 
4.  6.  5.  This  action  is  differently  described 


by  Heineccius,  Halifax,  and  other  writers. 
Heinecc.  Elem.  lib.  4,  tit  6,  §  1132.  Hal- 
ifax Anal.h.  3,  c.  1,  c.  10.  See  Rescissory 
action. 

ACTIO  SEPULCHRI  VIOLATI.  In 
the  civil  law.  An  action  for  violating  a 
grave.     Dig.  47.  12.     Cod,  9.  19. 

ACTIO  SERVIANA.  In  the  civU  law. 
An  action  which  lay  for  the  lessor  of  a 
farm,  or  rural  estate,  to  recover  the  goods 
of  the  lessee  or  farmer,  which  were  pledged 
or  bound  for  the  rent  Inst,  4.  6.  7.  H»r 
necc,  Elem,  lib.  4,  tit  6,  §  1139.  Halifax 
Anal,  b.  3,  c.  1,  n.  12. 

ACTIO  SPECI ALIS.  In  the  civU  law. 
A  special  action ;  an  action  brought  to  en- 
force the  delivery  of  one  or  several  single 
things.  1  Mackeld,  Civ.  Law,  193,  §  196. 
Dig.  6.  1.  1. 

ACTIO  STRICTI  JURIS.  In  the  civil 
law.  An  action  of  strict  right  A  species 
of  action  ex  contractu,  in  which  the  judex 
was  limited  to  the  precise  words  of  agree- 
ment between  the  parties,  as  expressed  in 
the  formula  of  his  instructions,  without  any 
discretionary  power,  as  in  the  a^tio  bonce 
fidei,  (q.  v.)*  Inst,  4.  6.  28.  Heinecc. 
Elem,  lib.  4,  tit  6,  §  11B2.  It  was  regu- 
lated by  the  strict  rules  of  the  civil  law, 
and  was  always  directed  to  a  cerium  (a  cer- 
tain and  specific  thing,)  and  to  the  fulfil- 
ment of  unUateral  obligations  alone.  Gains, 
Inst,  iii.  137.  1  Mackeld.  Civ,  Law,  194, 
§  197. 

In  English  law,  also,  formal  precise  actions 
are  said  to  be  stricH  juris.  1  W,  Bl,  388. 
ACTIO  TEMPORALIS.  In  the  civU 
law.  A  temporary  action ;  an  action  lim- 
ited to  a  certain  iinie,  within  which  it  was 
to  be  instituted,  on  pain  of  losing  it ;  the 
opposite  oi  actio  perpetua,  {(\.  Y.)*  Inst. 
4.  12. 

ACTIO  TRIBUTORIA.  In  the  civil 
law.  An  action  for  distribution ;  (Lat  tri- 
buere,  to  distribute ;)  an  action  which  lay 
for  the  creditor  of  a  son  or  slave,  who  had 
traded  upon  his  peculium,  with  the  know- 
ledge of  his  father  or  master,  to  obtain  from 
the  latter  a  distributive  or  proportionate 
share  of  the  goods  traded  in,  (peculiares 
merces,)  or  their  proceeds.*  Inst.  4.  7.  3. 
Heinecc.  Elem.  lib.  4,  tit  7,  §  1217.  HcU- 
if  ax  Anal,  b.  3,  c  2,  n.  6. 

ACTIO  TUTEL^     In  the  civil  law. 
An  action  of  tutelage.     See  Tutelce  actio, 
ACTIO,   or  INTERDICTUM  UNDE 
VI.     In  the  civil  law.     An  action,  or  inter- 
dict whicfi  lay  to  recover  possession  of  an 
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immovable  thing,  as  land,  of  which  one 
had  been  deprived  by  force.  So  called 
from  the  formal  words  in  it, — unde  tu  il- 
ium vi  dejecisUy  (from  which  you  have 
ejected  him  by  force.)*  GaiuSy  Inst  iv. 
154.  ImL  4.  15.  6.  Dig.  43.  16.  It  re- 
sembled the  modem  action  of  ejectment, 
and  is  adopted  by  Bracton  in  his  system 
of  actions.     Bract,  fol.  103  b. 

ACTIO  UTILIS.  In  the  civil  law.  An 
equitable,  or  beneficial  action.*  1  Kaxifm. 
Mack,  Civ.  LaWy  268,  note.  An  action 
which  lay  by,  or  against  a  principal,  on  the 
contract  of  his  agent  Story  on  Agency ^ 
§  163.  The  opposite  of  actio  directa,  (q.  v.) 
An  action  ex  delicto^  which  lay  where  the 
act  of  a  party  was  not  inmiediately,  but  on- 
ly indirectly,  or  consequentially  injurious 
to  another.*  Inst.  4.  3.  16.  Dig.  44.  7.  37. 
ACTIO  VI  BONORUM  RAPTORUM. 
In  the  civil  law.  An  action  for  goods  ta- 
ken by  force ;  a  species  of  mixed  action, 
which  lay  for  a  party  whose  goods  or 
movables  {banoj)  had  been  taken  from  him 
by  force,  {vi  ;)  to  recover  the  things  so  ta- 
ken, together  with  a  penalty  of  triple  the 
value.  Inst.  A.  2.  /(/.4.  6.  19.  Bracton 
describes  it  as  lying  de  rebus  mobilibus  vi 
aJblatis  sive  robbatis ;  (for  movable  things 
taken  away  by  force,  or  robbed.)  Bract. 
foL  103  b. 

ACTIO  VULGARIS.  In  the  civil  law. 
A  common  action ;  another  name  for  the 
actio  directa,  1  Mackeld.  Civ.  Law,  189, 
§  194.     Bract,  fol.  103  a 

ACTION.  [Lat  actio,  lis;  L.  Latpla- 
dturn,  loquda,  qq.  v.]  The  formal  means 
or  method  of  pursuing  and  recovering  one's 
right  in  a  court  of  justice.  A  formal  pro- 
ceeding (or  series  of  proceedings,)  in  a 
court  of  justice,  between  parties  plaintiff 
and  defendant,  by  which  the  recovery  of 
some  alleged  right  is  claimed  by  the  one, 
and  may  be  resisted  by  the  other ;  and  by 
which,  also,  such  claim  is  enforced  or  de- 
nied by  the  court. 

An  action  obviously  partakes  of  the  dou- 
ble character  of  a  remedial  instrument  of 
justice,  as  it  is  described  by  Blackstone, 
(that  is,  an  authorized  instrument,  or  means 
by  which  a  general  remedy  given  by  law 
is  applied  to,  and  enforced  in  a  particular 
case;)  and  an  established /ormw/aq/"/i7i^a- 
tum,  as  it  is  considered  by  Cicero,  and  the 
civil  law  writers.  3  Bl.  Com.  3,  116,  117. 
Aetiones  compositce  sunt,  quibus  inter  se 
homines  disceptarent ;  actions  were  framed 
[as  the  means]  by  which  men  might  liti- 


gate >vith  one  another.  Dig.  1.  2.  2.  6. 
Su nt  jura,  sunt  formulce, — ad  quas pri va ta 
lis  accornmodatur ;  there  are  rules  and 
forms — by  which  private  litigation  is  regu- 
lated.    Cic.  pro  Q.  Roscio,  §  8. 

An  action  is,  in  another  essential  point 
of  view,  a  proceeding  injudicio,  (in  the  an- 
j  cient  sense  of  that  phrase,)  that  is,  before  a 
I  court,  and  between  2^rti€8.  It  is  a  pro- 
ceeding by  which  each  party,  (or  the  plain- 
;  tiff  only,  as  the  case  may  be,)  seeks  to  ob- 
I  tain  a. judicium,  (in  the  modem  sense;)  a 
:  judgment  or  determination  of  the  court  in 
I  his  favor,  on  the  case  as  he  exhibits  it ;  and 
by  which  also  the  court  grants  and  enforces 
such  judgment.  It  is  not  simply  (though 
it  is  primarily,)  a  proceeding  for  the  recov- 
ery of  a  right ;  but  it  is  equally,  after  its  in- 
stitution, a  proceeding  for,  and  an  instru- 
ment of  defeating  an  unfounded  demand. 
It  consists  of  a  series  of  acts  done  by  the 
parties  and  the  court,  embracing  what  Brac- 
ton ienn^  judicium,  and  which  he  describes 
as  trinus  actus  trium  personarum  ;  judicis, 
viz.  actoris  et  rei  ;  the  threefold  act  of  three 
persons,  to  wit,  the  judge,  the  plaintiff  and 
the  defendant.  Bract,  fol.  106  a.  This 
important  feature  of  an  action  seems  to 
have  been  overlooked  in  the  ordinary  defi- 
nitions, most  of  which  represent  it  as  an 
unilateral  proceeding  merely. 

Again,  an  action  is  essentially  a  complex 
or  composite  proceeding,  consisting  of  a  va- 
riety of  parts  put  together  in  a  certain  or- 
der, or  a  series  of  proceedings  commenced 
and  conducted  in  a  certain  course,  and  in 
accordance  with  certain  prescribed  rules 
and  forms.  This  will  be  more  fully  ex- 
plained infra.  The  expression  of  the  civil 
law, — actiones  compositce  sunt,  (actions  are 
framed,  or  fitted  together,)  is  peculiarly  ap- 
plicable to  the  modem  action. 

*^*  The  oldest  definition  of  the  term 
action  (actio)  is  that  of  the  civil  law, — jus 
persequendi  in  judicio  quod  sibi  debetur; 
(the  right  of  pursuing  judicially,  or  in  a 
court  of  justice,  that  which  is  due  to  one ;) 
which  has  been  adopted  by  Bracton,  quot- 
ed with  approval  by  Coke  and  Blackstone, 
and  referred  to  as  authority  by  later  wri- 
ters. Inst.  4.  6.  pr.  Bract,  fol.  98  b.  2 
Inst.  40.  3  Bl  Com.  116.  The  peculiar 
feature  of  this  definition  consists  in  its  de- 
scribing an  action  as  a  right,  {jus,)  which 
the  Roman  actio  seems  to  have  strictly 
been.  See  Actio.  That  the  Roman  idea 
on  this  subject  was  fiilly  transferred  to  the 
ancient  English  action,  appears  not  only 
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from  Bracton's  unqnalified  adoption  of  the 
definition,  but  from  the  express  words  of 
Lord  Coke,  who,  in  distinguishing  between 
an  action  and  a  writy  (the  original  writ  of 
the  old  practice,)  observes  that  "  an  action 
is  the  right  qf  a  suit,  and  the  writ  is 
grounded  thereupon,  and  is  the  means  to 
bring  the  demandant  or  plaintiff  to  his 
right"  2  Inst,  40.  And  see  the  obser- 
vations of  Lord  Hardwicke,  C.  J.  in  Smith 
V.  Boucher,  Cas.  temp,  Hardw,  139.  In 
its  modem  sense  and  use,  however,  the 
term  (iction  very  clearly  implies,  not  only 
a  right,  but  the  actual  exercise  of  a  right ; 
the  prosecution  of  means  for  the  recovery 
of  a  right  Ersk,  Inst,  b.  4,  tit  1.  And 
see  BdFs  Diet,  in  voc.  Hence,  even  the 
civilian  Heineccius,  while  adopting  Justi- 
nian's definition  of  an  action  as  a  right, 
subjoins  the  following  definition  of  an  ac- 
tion as  a  remedy — medium  legitimum  per- 
scquendi  in  judido  jura,  (the  lawftil  means 
of  pursuing  rights  in  a  court)  Mem,  Jut, 
Civ,  lib.  4,  tit  6,  §  1126.  A  double  defi- 
nition of  a  similar  kind  is  adopted  by  some 
of  the  Scotch  writers.  Forbes^  Inst,  part 
4,  b.  1^  ch.  2,  tit.  1. 

The  next  oldest  definition  of  the  term 
action  is  that  of  the  English  common  law, 
first  given  by  the  Mirror,  and  adopted  by 
Lord  Coke :  Action  rCest  autre  chose  que 
loiall  demande  de  son  droit ;  an  action  is 
nothing  else  than  the  lawful  demand  of 
one's  right  Mirr,  c.  2,  §  1.  Co,  Litt. 
286  a.  2  Inst,  40.  This  presents  an  action 
in  more  of  its  modem  character, — a  right 
actually  exercised,  an  act,  or  proceeding, — 
but  still  only  as  a  unilateral  proceeding, 
— the  act  of  the  plaintiff, — no  reference 
being  made  to  any  opposing  party,  or  his 
act  in  opposition,  while  all  reference  to  a 
tribunal,  (except  what  may  be  inferred 
from  the  word  lawful,)  is  excluded.  The 
more  expanded  definition  of  Erskine,  "a 
demand  regularly  made,  and  insisted  on 
before  the  proper  judge,  for  the  attaining 
or  recovering  of  a  right,"  while  it  admits 
the  important  idea  of  a  court,  seems  other- 
wise liable  to  the  same  objection.  Ersk, 
Inst,  b.  4,  tit  1.  A  modem  action  is  not 
only  something  more  than  a  mere  right, 
but  also  something  more  than  the  mere 
demand  of  a  right ;  embracing  clearly  the 
ideas,  not  only  of  a  demand  which  must 
be  made  in  proper  form,  but  of  a  demand 
which  may  be  resisted  by  an  opposing 
party,  and  which  must  be  acted  upon  by 
the  court  to  which  it  is  presented.    It  in-  j 


eludes,  in  other  words,  not  only  the  act  of 
the  plaintiff  in  making  a  lawfiil  demand, 
but  the  act  of  the  defendant,  in  opposition, 
and  the  act  of  the  court  in  passing  judg- 
ment between  the  parties:  so  weU  em- 
bodied in  the  expression  of  Bracton, — tri- 
nus  actu^  trium  personarum, — already  no- 
ticed. 

For  the  reasons  here  given,  the  compiler 
has  been  induced  to  substitute,  in  the 
place  of  these  celebrated  definitions  of  the 
ancient  law,  others,  supposed  to  be  more 
fiilly  expressive  of  the  nature  of  an  action 
in  its  modem  acceptation.  In  further  illus- 
tration of  the  definitions  substituted,  the 
following  remarks  are  submitted : 

The  nature  of  an  action,  as  a  complex  or 
composite  proceeding,  has  been  already  ad- 
verted to.  The  proceedmgs  of  which  it  is 
made  up  may,  indeed,  be  reduced  under 
two  general  heads,  viz.  the  presentation  of 
a  case  to  a  court  for  its  decision,  and  the 
decision  of  the  court  thereon ;  which  are 
the  two  successive  objects  an  action  always 
contemplates.  In  order,  however,  to  ac- 
compli^ the  first  of  these,  the  parties  moat 
properly  appear  in  court,  and  the  case  it- 
self must  be  presented  in  proper/orm  ;  and 
to  attain  the  last  effectually,  the  case  pre- 
sented must  be  mxide  outhj  proof  or  argu- 
ment, and  the  judgment  of  the  court  when 
obtained,  must  be  carried  into  execution. 
Hence  an  action,  where  it  takes  its  regular 
course,  always  consists  of  the  following 
successive  proceedings :  process,  by  which 
the  party  complained  of  is  brought  before 
the  court ;  pleadings,  by  which  the  nature 
of  the  demand  and  the  defence  is  exhibited 
to  the  court  by  the  respective  parties ;  trial 
or  hearing  by  the  court  of  the  case  so  pre- 
sented ;  judgment  or  decree,  by  which  the 
court  awards  or  denies  the  remedy  sought 
by  the  action ;  and  execution,  by  which  the 
judgment  is  actually  and  specifically  en- 
forced. See  Process,  Pleading,  Trials 
Hearing,  Judgment,  Execution,  These 
proceedings,  again,  are  each  composed  of 
a  variety  of  acts,  having  each  its  proper 
rale  and  form;  besides  which  there  are 
numerous  others,  of  an  incidental  or  occa- 
sional kind,  growing  out  of  the  various 
circumstances  attending  the  action,  and  by 
which  its  progress  is  modified,  more  or  less 
interrapted,  and  sometimes  prematurely 
terminated.     See  Practice, 

An  action,  as  we  have  seen,  is  a  pro- 
ceeding between  parties.  Of  these,  the 
plaintiff,  or  complainant  is  ordinarily  con- 
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ddered  as  the  aetor^  the  acting  party  in  an 
emphatic  sense,  (sometimes  called  in  the 
old  law  par9  actrir,)  who  sets  the  law  in 
motion,  {qui  lege  agit,)  and  pursues  (perse- 
^t(ttr)  his  remedy  through  the  court; 
hence  expressively  termed  in  Scotch  law, 
the  pursuer.  The  defendant,  or  accused 
party  [reus)  opposes  and  resists  him,  deny- 
ing (in  the  ancient  sense  of  the  term  de- 
fend,) either  the  right  of  action  generally, 
or  the  propriety  of  the  particular  action 
employed ;  and  defending  himself^  (in  the 
modem  sense,)  hy  such  proceedings  as  the 
case  from  time  to  time  admits  or  requires. 
See  Actor,  Defendant,  Plaintiff,  Reus, 

The  terms  action  and  suit  are  now  near- 
ly, if  not  entirely  synonymous.     3   BL 
Com,  3,  116,  €t  passim,     Marshall,  C.  J.  6 
WheaUm^s  R,  264.     Or,  if  there  be  a  dis- 
tinction, it  is  that  the  term  action  is  gen- 
erally confined  to  proceedings  in  a  court  of 
law,  while  suit  is  equally  applied  to  prose- 
cations  at  law  or  in  equity.     Formerly, 
however,  there  was  a  more  substantial  dis- 
tinction between  them.      An  action  was 
conadered  as  terminating  with  the  giving 
of  judgment,  and  the  execution  formed  no 
part  of  it     LitL  sect  504.     Co,  Litt.  289 
a.    A  suit,  on  the  other  hand,  included 
the  execution.     Id,  291  a.     So,  an  action 
is  termed  by  Lord  Coke,  "  the  right  of  a 
wit"    2  Inst.  40.     See  Suit, 

It  is  further  to  be  observed  that  there 
are  many  judicial  proceedings,  conducted 
nearly  in  the  same  form  as  actions,  before 
the  same  tribunals,  and  with  the  same  gen- 
eral objects,  viz.,  the  enforcement  of  some 
legal  right  or  remedy,  which  nevertheless 
are  not  technically  considered  as  actions, 
nor  80  denominated.     Of  this  description 
are  the  proceedings  at  law  by  writ  of  error, 
scire  facias,  mandamus,  certiorari,  habeas 
corpus,  and  the  like.     Originally,  indeed, 
the  terms  writ  and  action  were  nearly 
synonymous.  Steph,  PL  8.    €Hlb,  C,  Pleas, 
4.     And  Lord  Coke  has  laid   down   the 
role,  that  every  writ  to  which  the  defend- 
ant may  plead,  be  it  original,  or  judicial,  is 
in  law  an  action.     Co.  lAtt,  291  a.     Prac- 
tically, however,  the  term  action  is  now  ex- 
clusively appropriated  to  those  forms  of 
judicial  remedy  which  are  ranked  under 
tJie  threefold  division  of  real,  personal  and 
mixed  actions,  (qq.  v.) 

By  the  New-York  Code  of  Procedure, 
an  action  is  defined  to  be  "an  ordinary 
proceeding  in  a  court  of  justice,  by  which 
a  party  prosecutes  another  party  for  the 


enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the 
punishment  of  a  public  offence.  Every 
other  remedy  is  a  special  proceeding." 
CWe,§§2,  3. 

ACTION  ON  THE  CASE.  [L.  Lat 
actio  super  casum^  In  practice.  A  spe- 
cies of  personal  action  of  very  extensive 
application,  otherwise  called  trespass  on 
the  case,  or  simply  case,  from  the  circum- 
stance of  the  plaintiff*'s  whole  case  or  cause 
of  complaint  oeing  set  forth  at  length  in 
the  original  writ  by  which  formerly  it  was 
always  commenced.  3  Bl,  Com,  122.  See 
Case,  Trespass  on  the  case, 

ACTION  OF  ABSTRACTED  MUL- 
TURES. In  Scotch  law.  An  action  to 
recover  multures,  that  is,  tolls  due  by  ten- 
ure to  a  particular  mill  for  grinding  grain, 
and  which  have  been  abstracted,  that  is, 
withdrawn,  or  withheld  by  the  tenants.* 
Forbes^  Inst,  part  2,  b.  2,  ch.  4,  tit.  3,  §  1. 
See  Multure, 

ACTION  OF  A  WRIT.  A  phrase 
used  in  the  old  books,  where  a  defendant 
pleaded  some  matter  tending  to  show  that 
the  plaintiflf  had  no  cause  to  have  the  writ 
he  brought,  although  it  might  be  that  he 
might  have  another  writ  or  action  for  the 
same  matter.  Such  a  plea  was  called  a 
plea  to  the  action  of  the  writ.  If,  however, 
it  appeared  from  the  plea  that  the  plaintiff 
had  no  cause  to  have  any  action  for  the 
thing  demanded,  then  it  was  called  a  plea 
to  the  action,     Tennes  de  la  ley,     Cowell, 

ACTION  PREJUDICIAL.  See  Actio 
prcBJudicialis, 

ACTIONABLE.  That  which  can  legal- 
ly be  made  the  ground  or  subject  of  an 
action ;  that  for  which  an  action  will  lie.* 
Chiefly  applied  to  slanderous  words  uttered 
or  published  of  another.  *  3  Chitty^s  Bl, 
Com,  123,  126,  and  notes. 

ACTION  ARE.  L.  Lat  [from  actio,  an 
action.]  In  old  records.  To  bring  an 
action;  to  prosecute,  or  sue.  Thomas 
Chron,     Whishaw, 

ACTIONARIUS,  AccionaHus,     L.  Lat. 

[from  a^ctio,  an  oflSce.]  In  old  European 
aw.  An  oflScer.  Spelman,  citing  Chart, 
Ethelb,  Reg,  A.  D.  Y48.  LL,  Longob.  lib. 
1,  tit  9,  1.  28. 

ACTIONES  LEGIS.  Lat  In  the  Ro- 
man law.  Actions  of  or  at  law ;  legal  or 
lawful  actions;  {legitimes  actiones,)  Dig, 
1.  2.  2.  6.  One  of  the  sources  of  the  un- 
written law  of  Rome.  Butler's  Hor,  Ju- 
rid,  47.     So  called,  according  to  Gains, 
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either  because  they  were  expressly  given 
by  the  laws  (quod  legibus  proditce  erant,) 
or  because  they  were  adapted  to,  or  ex- 
pressed in  the  words  of  the  laws,  (quia 
ipsarum  legum  verbis  accommodatcc  erani;) 
being  on  that  account  regarded  as  immu- 
table as  the  laws  themselves,  (immutabiles 
proinde  at  que  leges  observabantur,)  GaiuSy 
Inst  iv.  §  11.  These  constituted  the  most 
ancient  system  of  judicial  remedy  among 
the  Romans,  and  were  subject  to  very 
strict  rules;  the  slightest  error  or  devia- 
tion from  the  prescribed  form  being  fatal 
to  the  action,  (ut  qui  vel  mininium  errasset 
litem  perderet,)  Id.  §  30.  They  were 
abolished  by  the  Lex  ^butia,  and  the  two 
Leges  Julice,  and  the  proceeding  by  for- 
mula (per  concepta  verba)  substituted  in 
their  place.     Id,  ibid.     See  Actio, 

ACTON  BURNEL,  Statute  of.  In 
English  law.  A  statute,  otherwise  called 
Statutum  de  Mercatoribus^  made  at  a  par- 
liament held  at  the  castle  of  Acton  Bumel 
in  Shropshire,  in  the  11th  year  of  the  reign 
of  Edward  I.  2  Reeves^  Hist,  Eng.  Law, 
158—162.  Barringt,  Obs,  Stat,  116. 
This  statute  was  explained  and  new  pro- 
visions added  by  the  statute  13  Edw%  1.  st 
3,  bearing  the  same  title,  (De  Mercatori- 
bus,  q.  v.)  Id,  119.  Fleta,  lib.  2,  c.  64,  §  1. 

ACTOR.  Lat.  [from  agere,  to  act,  to 
do,  to  move.]  In  the  civil  and  common 
law.  The  party  who  institutes  or  prose- 
cutes an  action,  (qui  lege  agit ;)  a  plaintiff, 
(querens,)  Inst.  4.  6.  30,  34,  38.  Id,  4.  15. 
7.  Bract,  fol.  106  a.  376  a.  2  Bl  Com. 
25.  Sometimes  termed  agenSj  and  pars 
actrix,  (qq.  v.)  Inst,  4.  6.  33.  Beg,  Orig. 
9  a.  Fleta,  lib.  2,  c.  63,  §  11.  In  some 
cases,  both  parties  arc  regarded  as  actors  ; 
(uterque  actor  est ;)  and  such'  actions  are 
termed  in  the  civil  la^Vj  judicia  duplicia,  and 
mixtce  actiones  ;  double  or  mixed  actions. 
Dig,  44.  7.  37.  1.  1  MacJceld,  Civ.  Law, 
188,  §  193.  Of  this  description  is  the 
modem  action  of  replevin.  But  the  term  ac- 
tor, even  in  these  cases,  properly  belongs 
to  the  party  commencing  the  proceedings, 
(ille  actor  qui  primo  provocaverit  ad  jiidi- 
cium,)  Bract,  fol.  102  b.  372  a.  £Jum 
actorem  qui  ad  judicium  provocasset  Dig. 
6.  1.  13. 

Actor  seqnltur  fornm  rci.  The  plaintiff 
follows  the  forum  of  the  thing  [in  contro- 
versy.] He  must  sue  in  the  court  where 
the  property  is ;  that  is,  in  the  court  of  the 
place,  or  country,  where  the  thing  (res^  in 
controversy  is  situate,  (sita  est ;)  or,  as  it  is 


technically  expressed,  in  the/orum  rei  siiw, 
(q.  V.)  2  £:€7it's  Com,  462,  463.  Story's 
Confl.  of  Laws,  §  325  k.  Every  question 
concerning  a  subject  [res']  movable  or  im- 
movable, must  be  detennined  by  the  judge 
whose  legal  powers  extend  over  that  sub- 
ject    2  Karnes'  Equity,  343. 

Actor  scquitur  forum  rei.  The  phdntiff 
follows  the  court  of  the  defendant,  (reus  ;) 
that  is,  he  must  sue  in  the  court  of  the 
place  where  the  defendant  resides.  Cod. 
3.  19.  3.  Id.  3.  13.  2.  6.  This  was  a 
maxim  in  the  time  of  Bracton.  Verum  est 
quod  sive  laicum  sive  clericum  velit  quis 
convenire,  debet  adirejudicem  et  sequi  forum 
rei,  et  judicem  kabebit  ilium  apud  quem^ 
reus  hahet  domicilium,  sive  domicilium  ha- 
buerit  sub  jurisdiciione  unius  vel  duorum. 
It  is  true  that  whether  one  desires  to  sue  a 
layman,  or  a  clerk,  he  must  apply  to  the 
judge,  and  follow  the  court  of  the  defend- 
ant, and  must  have  him  as  his  judge  with 
whom  the  defendant  has  his  domicile, 
whether  he  has  his  domicile  under  the  ju- 
risdiction of  one  or  two.  Bract,  foL  401  a. 
But  this  maxim  was  not  of  universal  appli- 
cation.    Id.  ibid.     See  Fleta,  lib.  6,  c.  37. 

The  apparently  exact  verbal  similarity 
between  this  and  the  preceding  maxim 
will  not  escape  notice;  the  difference  con- 
sisting in  the  circumstance  that  the  word  rei 
in  the  one,  is  the  genitive  of  res,  (a  thing,) 
and  in  the  other,  of  reus,  (a  defendant.) 

Actore  non  probantc  absolvitnr  rem.  The 
plaintiff  not  proving  [his  demand]  the  de- 
fendant is  acquitted.     Hob,  103. 

Actori  incumbit  probatio,  [onus  probandij 
The  burden  of  proof  lies  on  the  plaintiff. 
Hob,  103  a. 

ACTOR.  Lat.  [from  agere,  to  do,  to  act.] 
In  the  Roman  law.  One  who  acted  for 
another;  one  who  attended  to  another's 
business ;  a  manager  or  agent.  A  slave 
who  attended  to,  transacted  or  superiiitoud- 
ed  hLs  master's  business  or  affairs,  received 
and  paid  out  moneys,  and  kept  accounts, 
(rationes.)  Dig,  10.  2.  8.  Id,  U,  S.  1.  5. 
Id.  34.  1.  18.  3.  Id.  34.  3.  12.  Id,  40. 
4.  63.  Id,  40.  4.  59.  pr.  Id.  40.  6.  41.  4. 
Id,  40.  7.  40.  3.  Id,  48.  5.  17.  5.  Called 
in  Greek  rpaynarevnjg.  Dig.  40.  5.  41.  4. 
Distinguished  from  procurator.    Cod.  5.  6 1 . 

Tlie  manager,  agent  or  attorney  of  a  mu- 
nicipal or  other  corporation.  Dig,  2.  4. 
10.  4.  Id,  3.  4.  1.  1.  Id.  3.  3.  74.  Id. 
13.  5.  5.  7,  9.  Id,  36.  1.  27.  Id.  36.  4. 
12.  Id,  37.  1.  3.  4.  Id.  44.  2.  11.  7.  Id. 
50.  12.  8.     A  syndic.     Calv.  Lex. 
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A  temporary  guardian  or  tutor.  IubL 
1.  23.  6. 

In  old  European  law.     A  proctor,  advo- 
cate or  pleader ;  one  who  acted  for  another 
in  legal  matters ;  one  who  represented  a  ! 
party  and  managed  his  cause.     Actor  do-  \ 
minicu$  ;  a  lord's  or  king's  advocate.     Ca-  \ 
pit,  Carol,  lib.  4,  c.  44.     Spelman.  .  Cowell,  \ 
Actor  ecclesicB ;  the  advocate  or  pleading 
patron  of  a  church.     Add.  3  Ludovic.  Imp. 
ad  Capit.  c.  12.     Spelman,     Cowell. 

An  attorney,  bailiff  or  steward  ;  one  who 
managed  or  acted  for  another.  The  Scoteh 
"doer"  is  the  literal  translation.  Actor 
domiiUeus  ;  a  lord's  bailiff.  Spelman,  Cow- 
elL  Actor  regis ;  a  king's  bailiff.  LL. 
Ixmgob.  lib.  1,  tit  34, 1.  1.  Actor  vtllce  ; 
the  steward  or  head  bailiff  of  a  tewn  or 
village.  Capit.  Carol,  lib.  4,  c.  41.  Spel- 
man.    Coteell. 

ACTORNATUS.  L.  Lat.  In  old  Scotch 
law.  An  actomay  or  attorney.  Beg.  Maj. 
lib.  4,  c  si  quis  defendens,  46 ;  cited  in 
Skene  de  Verb.  Sign. 

ACTORNAY.  O.  Sc.  FL.  Lat.  actor- 
naiuSy  q.  v.]  In  old  Scoteh  law.  Attor- 
ney ;  an  attorney.  Skene  de  Verb.  Sign. 
voc  Actomatus. 

ACTRIX.  L.  Lat.  In  old  English  law. 
A  female  actor,  or  plaintiff;  as  the  demand- 
ant in  an  action  of  dower.  Bract,  fol.  307  b. 
Actrii  diet  poterit  ilia  quoB  prins  ad  judic- 
ium provocavit ;  she  may  be  called  actrix, 
who  first  summons  te  court.  Id.  ibid. 
Fleta,  lib.  5,  c  30,  §  4. 

ACTS  OF  SEDERUNT.  In  Scoteh 
law.  Ordinances  made  by  the  court  of 
session,  for  r^ulating  the  forms  of  pro- 
ceeding to  be  observed  in  all  actions  or 
matters  which  may  be  brought  before 
them-  Ersk.  Inst.  b.  1,  tit  1,  §  40.  So 
called  from  the  word  sederunt,  [they  sat,] 
with  which  anciently  they  used  te  begin ;  or 
because  they  are  made  by  the  lords  sitting 
in  judgment  Forbes^  Inst.  prel.  diss.  ch. 
3,  tit  10.     See  Arkleg*s  R.  270. 

ACTUAL  COST.  The  actual  price  paid 
for  goods  by  a  party,  in  the  case  of  a  real 
hm&  fide  purchase,  and  not  the  market 
value  of  the  goods.  Stery,  J.  2  Story's 
H-  421,  429.  2  Mason's  R.  48.  So  de- 
fined in  construction  of  the  66th  section  of 
the  U.  S.  Revenue  Act  of  1799,  ch.  128. 
See  2  Masm,  393. 

ACTUARIUS.  Lat  [from  acta,  q.  v.] 
In  the  Homan  law.  An  oflScer  who  teok 
down  in  short  hand,  (like  the  modem  re- 
porter,) what  was  said  or  done,  {acta,)  be- 


fore the  public  magistrates;  an  actuary. 
Suet.  J.  CcES,  66. 

A  keeper  or  writer  of  public  records  ;  an 
officer  having  chaige  of  accounts.  Cod. 
12.  38.  6.  Id.  12.  60.  Calv.  Lex.  See 
Actuary. 

ACTUARY.  [Lat  actuarius.']  A  sec- 
retary, clerk,  or  register  of  any  public 
body,  or  association ;  particularly  of  an  ec- 
clesiastical body,  or  court.   Coufcll.  Blount. 

The  manager  of  a  joint  stock  company, 
under  a  board  of  directors,  particularly  of 
an  insurance  company ;  combining  with  the 
duties  of  a  secretary,  those  of  a  scientific 
adviser  to  the  board  which  gives  him  his 
office,  in  all  matters  involving  calculation  ; 
a  person  skilled  in  the  doctrine  of  life  an- 
nuities and  insurances,  and  who  is  in  the 
habit  of  giving  opinions  upon  cases  of  an- 
nuities, reversions,  <kc.  Stat.  69  Geo.  III. 
c.  128.    P.  Cyclopedia. 

ACTUM,  pL  Acta.  Lat  [from  agere,  to 
do.]  In  the  civil  law.  I)one;  a  thing 
done ;  an  act,  or  deed.  Quodcunque  scrip- 
turn  sit  quasi  actum,  videatur  etiam  actum ; 
whatever  is  written  as  done,  (alleged  in 
writing  to  be  done,)  shall  be  supposed  to 
be  actually  done.  Inst.  3.  21.  8.  A  dis- 
tinction was  made  between  actum,  and  ges- 
ium  ;  the  former  was  called  a  general  tenn, 
{generate  verbum,)  applicable  to  any  thing 
done,  whether  in  words,  or  in  fact,  {sive 
verbis  sive  re  quid  agatur  ;)  the  latter  was 
restricted  te  signify  a  thing  done  without 
words  {rem  sine  verbis  factam.)  Dig.  60. 
16.  19.  Actum  is  less  used  in  the  singular, 
as  a  substantive,  than  actus,  (q.  v.)  but  the 
plural  acta  (q.  v.)  is  of  frequent  occurrence. 

ACTUM.  Lat  In  old  records.  Done ; 
the  initial  word  of  the  concluding  clause  of 
instruments,  containing  the  date.  See  Bone. 

ACTUS,  pi.  Actus,  [from  agere,  to  do.] 
In  the  civil  law.  An  act  or  action.  Non 
tantum  verbis,  sed  etiam  actu  ;  not  only  by 
words,  but  also  by  act     Dig.  46.  8.  6. 

An  act  or  proceeding ;  acts  or  proceed- 
ings.    Cod.  3.  12.  8. 

In  old  English  law.  An  act;  a  deed;  a 
proceeding.  Acts ;  deeds  ;  proceedings. 
Fublici  actus  ;  public  acts,  or  proceedings. 
Bract,  fol.  336.  Actus  curies;  an  act  of 
a  court,  or  of  the  court  Actus  Dei ;  an 
act,  or  the  act  of  God.  Actus  legis ;  an 
act,  or  the  act  of  the  law.     See  infra. 

Acta8  me  ioTito  factni  non  eit  mens  actns. 

An  act  done  by  me,  against  my  will,  is  not 
my  act  Branch's  Princ.  The  concur- 
rence of  a  person's  will  {voluntas)  in  an 
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act,  U  essential  to  charge  him  with  the  act, 
or  its  consequences.  Tolle  voluntatem,  et 
erit  omnis  actus  indifferens ;  take  away 
will,  and  every  act  becomes  indiflferefit. 
Bract  fol.  101  b. 

Aetus  non  faeit  renm,  nisi  mens  sit  rea. 

An  act  does  not  make  [the  doer  of  it] 
guilty,  unless  the  mind  be  guilty ;  that  is, 
unless  the  intention  be  criminal  3  Inst. 
107.  The  intent  and  the  act  must  both 
concur  to  constitute  the  crime.  Lord  Ken- 
yon,  C.  J.  Y  T,  K  514.  Broom's  Max, 
144,  [226.]  This  maxim  is  exclusively 
applicable  to  criminal  law,  and  to  civil  pro- 
ceedings for  slander  and  libel ;  in  civil  ac- 
tions, the  intent  is  immaterid,  if  the  act 
done  be  injurious  to  another.     Id,  155, 

161.     The    maxim,  Affeetio  tua   nomen 

imponit   operi   tno,  (q.   v.)  embodies  the 
same  principle.     Bract,  fol.  101  b. 
Aetus  enriffi  neminem  ^avabit.    An  act 

of  the  court  shall  prejudice  no  man.  Jenk, 
Cent,  118.  Where  a  delay  in  an  action  is 
the  act  of  the  court,  neither  party  shall 
suffer  for  it  Thus,  if  one  party  die  dur- 
ing a  curia  advisari  vult,  (q.  v.)  judgment 
may  be  entered  nunc  pro  tune^  (q.  v.)  for 
the  delay  is  the  act  of  the  court  1  Stra, 
425.     Broom's  Max,  52,  [86.] 

Aetns  Dei  nemini  faeit  injuriam.    The 

act  of  God  does  injury  to  no  one.  2  Bl, 
Com,  122.  5  Co,  87.  A  thing  which  is 
inevitable  by  the  act  of  God,  which  no  in- 
dustry can  avoid,  nor  policy  prevent,  will 
not  be  construed  to  the  prejudice  of  any 
person  in  whom  there  was  no  laches. 
Broom's  Max,  108,  [171.]  Thus,  if  a  ten- 
ant for  his  own  life  sows  the  lands,  and 
dies  before  harvest,  his  executors  shall 
have  the  emblements,  or  profits  of  the 
crop,  for  the  estate  was  determined  by  the 
act  of  God.     2  Bl,  Com,  122. 

Aetns  Df  i  nemini  est  damnosns.  The  act 
of  God  is  hurtfol  to  no  one.  2  Inst.  287. 
Another  form  of  the  last  maxim. 

Aetns  legis  nemini  faeit  injnriam.  The 
act  of  the  law  does  injury  to  no  one.  5 
Co,  116.  Eyre,  C.  J.  2  H.  Bl  324,  334. 
Thos,  if  a  lease  be  made  to  husband  and 
wife  during  coverture,  (which  gives  them  a 
determinable  estate  for  life,)  and  the  hus- 
band sows  the  land,  and  afterwards  they 
are  divorced  a  vinculo  m/itrimoniiy  the  hus- 
band shall  have  the  emblements  in  this 
case,  for  the  sentence  of  divorce  is  the  act 
of  law.     2  BL  Com.  123. 

Aetns  legis  nemini  est  damnosns.  The 
act  of  the  law  is  hurtful  to  no  one.     The 


law  wrongs  no  man.  2  Inst,  287.  Broom's 
Max.  [89.]  A  different  form  of  the  last 
maxim. 

Aetus  ineeptns,  enjns  perfeetio  pendet  ex 
Toluntate  partinm,  revoeari  potest ;  si  antem 
pendet  ex  volnntate  tertis  persons,  Tel  ex 
eontingenti,  revoeari  non  potest.    An  act 

already  begun,  the  completion  of  which 
depends  on  the  will  of  the  parties,  may  be 
revoked ;  but  if  it  depend  on  the  will  of  a 
third  person,  or  on  a  contingency,  it  can- 
not be  revoked.    Bacon's  Max.  79,  reg.  20. 

Aetns  jndieiarins  eoram  non  judiee  irritos 
liabetnr,  de  ministeriali  antem,  a  qnoennqne 
provenit,  ratum  esto.  A  judicial  act  before 
one  who  is  not  a  judge  is  held  void,  bat  as 
to  a  ministerial  act,  from  whomsoever  it 
proceeds,  let  it  be  valid.  Lofft,  Appen- 
dix, 458. 

Aetus  legitimi  non  reeipinnt  modnm.  Acts 

requiring  to  be  done  by  law  do  not  admit 
of  qualification.  II(A,  153.  Branch's 
Princ, 

ACTUS.  L.  Lat  [from  agere,  to  do.] 
In  old  English  law.  An  act  of  Parlia- 
ment; a  statute.  8  Co.  40,  [20.]  4 
Reeves'  Hist.  Eng,  Law^  111.  A  distinc- 
tion, however,  was  sometimes  made  be- 
tween actus  and  statutum.  Actus  parlia- 
m£nti  was  an  act  made  by  the  Lords  and 
Commons ;  and  it  became  statutum,  when 
it  received  the  king's  consent  BarringU 
Ohs,  Stat,  46,  note  [6]. 

ACTUS.  Lat  [from  agere,  to  drive. 
In  the  civil  law.  A  species  of  right  of 
way,  consisting  in  the  right  of  driving  cat- 
tle, or  a  carriage,  {jus  agendi  jum^entum 
vel  vehiculumy)  over  the  land  subject  to  the 
servitude.  Inst,  2.  3.  pr.  Dig.  8.  3.  1. 
It  is  sometimes  translated  a  road,  and  in- 
cluded the  kind  of  way  termed  iter,  or 
path.  Id,  ibid.  1  Mackeld,  Civ,  Law^ 
343,  §  313.  See  Iter.  The  three  terms, 
actus,  iter  and  via,  appear  to  have  been  in- 
troduced into  the  old  law  of  England,  by 
Bracton.  Bract,  fol.  7  b.  232  a.  Fleta, 
lib.  4,  c.  27,  §§  1,  2. 

Lord  Coke,  who  adopts  the  term  cuitus 
from  Bracton,  defines  it  a  foot  and  horse 
way,  vulgarly  called  pack  and  prime  way  ; 
but  distinguishes  it  from  a  cart  way.  Co. 
Litt.  56  & 

AD.  Lat  To.  Ad  damnum,  (q.  v.) ; 
to  the  damage.  Ad  was  formerly  the  nsaal 
word  in  judgment  records,  to  express  the 
amount  recovered.  Damna  sua  proedicta  ad 
cent'  librae  ;  his  damages  aforesaid  to  one 
hundred  pounds,  kc     2  Show.  88,  89. 
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For.  Ad  tempus  ;  for  a  time.  Dig,  50. 
4.  12.  Ad  litem;  for  the  suit  2  Steph. 
Com.  833.  Ad  vitam ;  for  life.  Bract. 
foL  41  a. 

At  Ad  feMtum ;  at  the  feast  Fleta, 
lib.  2,  c  64,  §  3.  Ad  largum  ;  at  large. 
Phwd.  37. 

UntiL  Ad  eum  diem;  onto  that  day. 
Big.  48.  5.  29.  7.  -4rf  culpam ;  until  mis- 
behavior.     See  ^cf  t^'tom  aut  culpam. 

By ;  near,  (jtixta.)  Calv.  Lex. 

On  account  of,  (o6.)     /cf. 

Upon,  (*fipfr.)  /<i.  Ad  Edietum  ;  npon 
the  £dict  i>»^.  pa$tim.  Ad  Sahinum; 
upon  Sabinus.  /(i. 

AD.  L.  Fr.  [from  aver^  to  have.]  Has. 
Come  ceo  que  il  ad  de  son  done  ;  as  that 
which  he  has  of  his  gift.  See  Fine.  Ad 
tite;  has  been.     Tearb.  P.  7  Hen.  VI.  16. 

AD  ABUNDANTIOREM  CAUTE- 
LAM.  L.  Lat  For  more  abundant  cau- 
tion. 2  ffow.  State  Trials,  1182.  Other- 
wue  expressed,  ad  cautelam  ex  superabun- 
danti.     Id.  1163. 

AD  ADMITTENDUM  CLERICUM, 
(or  De  clerieo  admittendo  ;  for  admitting  a 
clerL)  L.  Lat  In  English  law.  A  writ, 
in  the  nature  of  an  execution,  in  the  ac- 
tion of  quare  impedit,  founded  on  the  judg- 
ment, (that  the  plaintiff  recover  his  pre- 
sentation,) and  conmiandi^  the  bishop  to 
whom  it  is  directed,  to  admit  his  clerk.* 
3  Bl.  Com.  250.  3  Steph.  Com.  666. 
BraeL  foL  248  a. 

AD  ALIUD  EXAMEN.  L.  Lat  To 
another  tribunal  2  Inst.  602.  5  Ma- 
son^s  R.  43.  "  It  belongs  ad  aliud  examen,^^ 
is  an  expression  frequently  used  in  the 
opinions  of  courts,  where  cognizance  or 
jurisdiction  of  any  matter  or  question  b  dis- 
claimed. 3  Story's  B.  827.  11  Peters' B. 
1 82.  Alium  is  sometimes  inaccurately  used 
for  eUiud,    Id.  ibid.     See  Aliud  examen. 

AD  ALIUM  DIEM.  L.  Lat  At  an- 
other day.  A  common  phrase  in  the  old 
reports.     Yearb.  P.  7  Hen.  VL  13. 

AD  AS8ISAS  CAPIENDAS.  L.  Lat 
To  take  assises ;  to  take  or  hold  the  assises. 
^nic(.foL  110  a.  3  Bl.  Com.  186.  Ad 
assisam  capiendam ;  to  take  an  assise. 
Bract,  fol  110  b. 

AD  AUDIENDUM  ET  TERMINAN- 
DUM.  L.  Lat  To  hear  and  determine. 
Stat.  Westm.  2,  c.  29,  30.  2  Beeves'  Hist. 
Eng.  Law,  169,  170.  See  Oyer  and  jTik- 
nuner. 

KD  BARRAM.  L.  Lat  To  the  bar; 
at  the  bar.     3  How.  St.  Trials,  112. 


AD  CAMPI  PARTEM.  L.  Lat  For 
a* share  of  the  field  or  land,  (ut  particeps 
fiat;)  forchampert     Fleta,  lib.  2,  c  36, 

§4. 

AD  COLLIGENDUM  BONA  DE- 
FUNCTI.  L.  Lat  To  collect  the  goods 
of  the  deceased.  Special  letters  of  admin- 
istration granted  to  one  or  more  persons, 
authorizing  them  to  collect  and  preserve  the 
goods  of  the  deceased,  are  so  called.  2 
Bl.  Com.  605.  2  Steph.  Com.  241.  These 
are  otherwise  termed  letters  ad  colligen- 
dum, and  the  party  to  whom  they  are 
granted,  a  collector.  2  N.  Y.  Bev.  St. 
[76,1  19,  §§  38,  39. 

AD  COMMUNEM  LEGEM.  L.  Lat 
At  the  common  law.  The  name  of  a  spe- 
cies of  writ  of  entry,  now  obsolete.  For- 
merly, when  tenant  for  life,  in  dower,  or  by 
the  curtesy,  aliened  in  fee,  tail,  or  for  life, 
the  land  which  they  held,  the  reversioner 
in  fee,  tail,  or  for  fife,  might,  after  their 
death,  have  a  writ  of  entry  ad  communem 
legem,  to  recover  possession.  F.  N.  B. 
207  G.  1  Boscoe  on  Beat  Actions,  93,  94. 
3  Bl.  Com.  183,  note  (z).  3  Beeves'  Hist. 
Eng.  Law,  39. 

AD  COMPARENDUM.  L.  Lat  To 
appear.  Beg.  Orig.  60  a.  Ad  comparen- 
dum,  et  ad  standum  juri  ;  to  appear  and 
to  stand  to  the  law,  or  abide  the  judgment 
of  the  court     Cro.  Jac.  67. 

AD  COMPOTUM  REDDENDUM.  L. 
Lat  To  render  an  account  Stat.  Westm. 
2,c  IL 

AD  CONSULENDUM.  Lat  To  con- 
sult; for  the  purpose  of  consultation. 
Bract,  fol.  6  b.     1  Bl.  Com.  227. 

AD  CURIAM.  L.  Lat  At  a  court 
1  Salk.  196. 

To  court  Ad  curiam  vocare  ;  to  sum- 
mon to  court     Feud.  Lib.  2,  tit  22. 

AD  CUSTAGL\.  L.  Lat  At  the 
costs.  Beg.  Jud.  9  a.  ^c/  ejus  propria 
custagia  ;  at  his  own  proper  costs.  Toums. 
PL  18.  Ad  propria  onera  et  custagia  par- 
tis; at  the  proper  costs  and  charges  of  the 
party.  Catlis  on  Sewers,  74.  See  Custa- 
gia. 

AD  CUSTUM.  L.  Lat  At  the  cost 
Adcustum  ejus;  at  his  cost  Bract.  foL 
234  a.  Ad  custum  suum,  vel  custum  tuum  ; 
at  his  cost,  or  yours.  Id.  foL  328.  Ad 
custus;  at  the  costs.     Beg.  Orig.  279  b. 

AD  DAMNUM,  Ad  dampnum.  L.  Lat 
To  the  damage.  In  pleading.  The  em- 
phatic words  of  the  clause  at  the  end  of  the 
declaration,  when  in  Latin,  in  which  a  cei^ 
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tain  amount  of  damages  was  claimed.  Ad 
damnum  ipsius  A,  — ,  et  inde,  <!L'c.  Towm, 
PL  418.  This  is  literally  translated  in  the 
modern  forms,  "  to  the  damage  of  the  said 
A,  of  — ,  and  therefore,"  <fcc.;  and  hence 
the  clause  itself  is  technically  termed  the 
ad  damnum,  1  ChitL  PL  419,  See  Dam- 
num. A  similar  clause  in  libels  in  admi- 
ralty is  so  termed.  Story,  J.  3  Mason'' s  R, 
503,  504. 

AD  DEFENDENDUM.  Lat  To  de- 
fend.    1  BL  Com.  221. 

AD  DIEM.  Lat  At  a  day;  at  the 
day.  Towns.  PL  23.  Ad  cerium  diem  ; 
at  a  certain  day.  2  Stra.  747.  Solvit  ad 
diem  ;  he  paid  at,  or  on  the  day.  1  ChiU. 
PL  485. 

Ad  ea  qns  freqnentins  aeeidunt  jora  adap^ 
tantnr.  Laws  are  adapted  to  those  cases 
which  most  frequently  occur.  2  Inst  137. 
5  Co.  128.  6  Id.  77.  Wingate's  Max. 
716,  max.  101.  Broom's  Max.  [35,]  138, 
note.  Curtis,  J.  12  Howard's  R.  312. 
Jura  consiitui  oportet,  ut  dixit  Tlieophras- 
tus,  in  his  quce  M  tO  vXuaTov  aeeidunt,  non 
quce  Ik  vapaUyov ;  laws  ouglit  to  bc  estab- 
lished, as  Theophrastus  has  said,  in  [for] 
those  cases  which  most  commonly  happen, 
not  for  those  which  happen  unexpectedly. 
Dig.  1.3.  3.  Ad  ea  potius  debet  aptarijus, 
quce  et  frequenter  et  facile,  quam  quce  per- 
raro  eveniunt;  the  law  ought  rather  to  be 
adapted  to  those  cases  which  happen  fre- 
quently and  freely,  than  to  those  which 
happen  rarely.  Id.  1.  35.  See  Id.  1.  3.  6. 
Id.  1.  3.  10. 

AD  EFFECTUM.  L.  Lat.  To  the  ef- 
fect, or  end.  Co.  lAtL  204  a.  2  Crabb's 
Real  Prop.  802,  §  2143.  Ad  effectum  se- 
quentem  ;  to  the  effect  following.  2  Salk. 
417. 

AD  EOSDEM  TERMINOS.  L.  Lat 
For  or  upon  the  same  terms.  Bojc&rHs  Arg. 
Low's  Case  of  Tenures,  Works,  iv.  239. 

AD  ESSENDUM.  L.  Lat  To  be.  Ad 
essendum  coram  justiciariis  ;  to  be  before 
the  justices.  Fleta,  lib.  2,  c.  50,  §  12.  Ad 
essendum  de  consilio  suo  ;  to  be  of  his  coun- 
sel    Yearb.  P.  11  Hen.  VL  1. 

AD  EXCAMBIUM.  L.  Lat  For  re- 
compense ;  to  make  recompense.  Bract. 
fol.  12  b.  37  b.  Ad  escambium.  Id.  fol. 
27  a.     See  Excambium. 

AD  EXn^REDATIONEM.  L.  Lat 
To  the  disherison,  or  disinheriting ;  to  the 
injury  of  the  inheritance.  Bract,  fol.  15  a. 
3  BL  Com.  228.  Formal  words  in  the  old 
writs  of  waste. 


AD  EXHIBENDUM.  See  Actio  ad 
exkibendum. 

AD  EXITUM.  L.  Lat  At  issue ;  at 
the  end  (of  the  pleadings.)  Steph.  PL  24. 
See  Exitus,  Issue. 

AD  FACIENDUM.  Lat  To  do ;  to 
make.  Co.  LitL  204  a.  2  Crabb's  Real 
Prop.  803,  §  2145.  Ad  faciendu?n,  stibji- 
ciendum  et  recipiendum  ;  to  do,  submit  to, 
and  receive.  See  Habeas  corpus.  Ad  fa- 
ciendam  juratam  illam  ;  to  make  that  jury. 
Fleta,  lib.  2,  c.  65,  §  12. 

AD  FACTUM  PRJ!:STANDUM.  Lat 
For  performance  of  a  specific  act  ShavPs 
(Scotch)  R.  265. 

AD  FEODI  FIRMAM.  L.  Lat  To 
fee  farm.     Fleta,  lib.  2,  c.  50,  §  30. 

AD  FIDEM.  Lat  [L.  Fr.  afoy.]  Un- 
der, or  in  allegiance ;  owing  allegiance ; 
bound  to  allegiance,  or  fealty.  Ad  fdem. 
regi^  ;  under  the  king's  allegiance.  Ab  om- 
nibus qui  sunt  ad  Jidem  regis ;  by  all  the 
king's  liege-men.  Fleta,  lib.  2,  c.  65,  §  4. 
Naius  ad  fidem  regis ;  bom  in  allegiance 
to  the  king.  Bacon's  Arg.  Case  of  Post- 
nati  of  Scotland,  Works,  iv.  346.  Ad  Ji- 
dem regi^  Anglice^ — ad  Jidem  regis  FrandcB. 
Fleta,  lib.  6,  c.  48,  §  4.  Quia  est  ad  fidem 
regi^  Francice,  et  nihil  capere  poterit  ante- 
quam  Jlat  Jldes  regi  AnglioB ;  because  be 
owes  allegiance  to  the  king  of  France,  and 
can  take  nothing  before  allegiance  (or  feal- 
ty,) be  sworn  to  the  king  of  England. 
Bract  fol.  428  b.     See  Fides,  Afoy. 

Ad  Jidem  utriusque  regi^ ;  owing  alle- 
giance to  each  king ;  the  subject  of  both 
kings.  Sunt  aliqui  Francigence  in  Francia 
qui  sunt  ad  fidem  utriusque;  there  are 
some  Frenchmen  in  France  who  owe  alle- 
giance to  both  [kings.]  Bract,  fol.  427  b. 
This  phrase  is  adopted  by  Lord  Coke  and 
Lord  Bacon,  and  is  freely  used  in  modem 
law,  in  the  discussion  of  questions  of  alle- 
giance, and  citizenship.  7  Co.  1,  27,  54; 
Bacon's  Arg.  Case  of  the  Postnati  of  Scot- 
land, Works,  iv.  357.     2  Kenfs  Com.  66. 

ADFILUMAQU^  L.  Lat  To  the 
thread  of  the  water ;  to  the  central  line,  or 
middle  of  the  stream.  Usque  ad  Jilura 
aquw ;  as  far  as  the  thread  of  the  stream. 
Bract  fol.  208  b.  235  a.  A  phrase  of  fre- 
quent occurrence  in  modem  law ;  of  which 
ad  medium  Jilum  aquoe  (q.  v.)  is  another 
form.     See  Filum,  Filum  aquce. 

AD  FILUM  VI^.  L.  Lat  To  the 
thread  of  the  way,  road  or  street  See 
Filum  via. 

AD  FIRMAM.    L.  Lat    To  ferm.    Ad 
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Jirmam  dimittere  ;  to  let  to  farm.  Bract. 
foL  12  b.  Adfirmam  ponere  ;  to  put  or  set 
tofann.  NecvendamnecdAfffmBmponam ; 
nor  will  I  sell^  nor  put  to  iBxra.  Chart.  Hen. 
LA. D.  1100.    See  Firmay  Farm. 

For  a  &rm,  or  term.     See  Id. 

At  a  farm,  or  rent     See  Id. 

AD  GAOLAS  DELIBERANDAS.  L. 
Lat  To  deliver  the  gaok  Bract,  fol.  109  b. 
Reg.  Jud.  30.  Ad  gojolam  deliberandam  ; 
to  deliver  the  gaol;  to  make  gaol  delivery. 
Bract,  ioi  110  b. 

AD  GRAVAMEN.  Lat  To  the  griev- 
ance, injury  or  oppression.  Fleta,  lib.  2, 
c  47,  §  10. 

AD  HOC.  Lat  To  this;  hereunto. 
Tom%.  PI.  22.  Ad  hoc/acit;  [it]  makes 
to,  or  for  this;  finvors  this  doctrine;  goes 
to  establish  this  point  or  principle.  Bract. 
foL  53  b.  A  common  expression  in  Brac- 
ton.  Ad  hoc  facit  lex  imperatoria  ;  with 
this  agrees  the  imperial  (Roman  or  civil) 
law.  FUta,  lib.  1,  c.  38,  §  16.  Id.  lib.  3, 
c  10,  §  3. 

AD  HUXC  DIEM.  L.  Lat  At  this 
day.    1  Leon,  90. 

AD  IDEM.  Lat  To  the  same  point, 
or  effect  Ad  idem  facit  ;  it  makes  to,  or 
goes  to  establish  the  same  point  Bract. 
fol.  27  b.  29  a.  A  very  common  expres- 
sion in  Bracton,  in  referring  to  adjudged 
cases.  Ad  idem  is  used  also  in  the  old  re- 
ports and  not  unfrequently  in  the  modem 
books.  T.  Raym.  175.  Hardr.  97,  98. 
1  Show.  363,  390.  1  Sumner's  R.  310, 
463.  In  the  Year  Books  it  is  used  to  de- 
note concurrence  in  opinion  or  argument, 
in  the  same  case. 

AD  ILLUD.  La£.  To  that ;  thereto, 
or  thereunto.     Towns.  PL  22. 

ADINDE.  L.  Lat  Thereunto.  Ad 
inde  requisites;  thereunto  required.  Toums. 
PL  22. 

AD  INQUIRENDUM.  Lat  To  in- 
quire. Breve  ad  inquirendum  ;  a  writ  to 
inquire ;  a  writ  of  inquiry.  A  judicial  writ, 
commanding  inquiry  to  be  made  of  any 
thing  relating  to  a  cause  pending  in  court. 

ADINSTANTLAM.  L.  Lat  At  the 
instance.  2  Mod.  44.  Ad  instantiam  par- 
tis; at  the  instance  of  a  party.  Hale's 
Hut,  Com.  Law,  28. 

,  AD  ITINERANDUM.  L.  Lat  To 
itinerate.  Justitiarii  ad  itinerandum  de 
comtatu  in  comitatum;  justices  to  itine- 
rate from  county  to  county.  Bract,  fol. 
108  b.    See  Itery  Justidarius. 


AD  JUDICIUM.  Lat  To  judgment; 
to  court.  Ad  judicium  provocare  ;  to  sum- 
mon to  court;  to  commence  an  action. 
Dig.  5.  1.  13,  14. 

AD  JUNGENDUM  AUXILIUM.  L. 
Lat  To  join  aid ;  to  join  in  aid.  1  Ros- 
coe's  Real  Act.  280.  Sec  Auxilium,  Sum- 
mxmeas  ad  auxiliandum. 

AD  JURA  REGIS,  or  REGIA.  L. 
Lat  For  [preserving]  the  rights  of  the 
crown.  The  name  ot  a  writ,  in  English 
practice,  brought  by  the  king's  clerk  when 
presented  to  a  living,  against  him  who 
sought  to  eject  him,  to  the  prejudice  of  the 
king's  title.  Reg.  Orig.  61—65.  4  Co. 
pref.     Co  well. 

AD  LARGUM.  L.  Lat.  At  large ;  at 
liberty ;  free,  or  unconfined.  Ire  ad  lar- 
gum  ;  to  go  at  large.     Plowd.  37.  ^ 

At  lai^e ;  giving  details,  or  particulars ; 
in  ertenso.  A  special  verdict  was  formerly 
called  a  verdict  at  large.     Ploird.  92. 

AD  LITEM.  L.  Lat  For  a,  or  the 
suit ;  with  reference  to  a  suit ;  for  the  pur- 
pose of  prosecuting  or  defending  a  suit  2 
Steph.  Com.  333.  A  term  commonly  ap- 
plied to  guardians. 

AD  LUCRANDUM  VEL  PERDEN- 
DUM.  L.  Lat  To  gain  or  lose.  Em- 
phatic words  in  the  old  warrants  of  attor- 
ney. Reg.  Orig.  21,  et  seq.  Sometimes 
expressed  in  English,  "  to  lose  and  gain." 
Plowd.  201.     See  Pro  lucrari. 

AD  MAJOREM  CAUTELAM.  L.  Lat 
For  greater  security.  2  How.  State  Trials, 
1182. 

AD  MAJUS.  L.  Lat  At  the  most 
Towns.  PL  17.  ' 

AD  MANUM.  L.  Lat  At  hand; 
ready  for  use.  Et  querens  sectam  habeat 
ad  manum  ;  and  the  plaintiff  immediately 
have  his  suit  ready.     Fleta,  lib.  2,  c.  44, 

§2. 

AD  MEDIUM  FILUM  AQUJil.  L. 
Lat  To  the  middle  thread,  or  line  of  the 
water ;  to  the  centre  of  the  stream.  An 
expression  frequently  used  in  describing 
the  extent  of  the  rights  of  the  proprietors 
of  land  bounded  on  a  river,  or  stream.  3 
Kenfs  Com.  428, 429,  and  notes.  2  Smith's 
Lead.  Cos.  98,  [147,  148,  Am.  ed.]  Ad 
filum  medium  aquce,  ad  filum  aquce,  usque 
filum  aquoe,  usque  ad  mediiim  filum  aquae, 
are  different  forms  of  this  phrase.  See 
Filum  aquce. 

AD  MEDIUM  FILUM  VI^  L.  Lat 
To  the  middle  line,  or  thread  of  the  way ; 
to  the  centre  of  tiie  road,  or  street    A 


Digitized  by 


Google 


AD 


(46) 


AD 


phrase  used  in  describing  the  extent  of  the 
right  of  ownership  of  lands  bounded  on  a 
street  or  highway.  2  Smith's  Lead,  Cos, 
98,  [144,  146,  Am.  edj     See  Filum  via. 

KD  MINUS.  L.  Lat  At  the  least 
Ut  ad  minus  teneatur  ad  interesse  ;  that  he 
may  at  least  be  held  to  the  extent  of  his 
interest  Bract  foL  18  b.  Assignentur 
duo  justiciarii,  ad  minus,  in  singulis  conC; 
there  shall  be  assigned  two  justices  at  least, 
in  each  county.     Fleta^  lib.  4,  c  6,  §  11. 

AD  MORDENDUM  ASSUETUS.  L. 
Lat  Accustomed  to  bite.  Cro,  Car,  264. 
A  material  averment  in  declarations  for 
damage  done  by  a  dog  to  persons,  or  ani- 
mals.    1  Chitt,  PL  388.     2  Id.  697. 

AD  NOCUMENTUM.  L.  Lat  To 
the  nuisance,  or  annoyance.  Fleta^  lib.  2, 
c.  62,  §  19.  Ad  nocumentum  liheri  tene- 
menti  sui ;  to  the  nuisance  of  his  freehold. 
Formal  words  in  the  old  assise  of  nui- 
sance.    3  Bl.  Com.  221. 

AD  OPUS.  L.  Lat  For  the  benefit 
or  use.  This  phrase,  and  that  of  ad  opus 
et  usum,  (for  the  benefit,  and  use,)  are 
called  by  Lord  Bacon,  "barbarous  phrases, 
the  Latin  of  which  savours  of  the  time  of 
Richard  II."  Bac.  Bead.  Uses.  Ad  opus 
seems  to  be  a  close  rendering  of  the  L.  Fr. 
al  oeps,  (q.  v.) 

AD  OSTENDENDUM.  L.  Lat  To 
show.  Formal  words  in  old  writs.  Fleta, 
lib.  4,  c.  66,  §  12.     See  Ostensurus. 

AD  OSTIUM  ECCLESLE.  L.  Lat 
(X.  Fr.  al  huis  d'esglise.'l  At  the  door  of 
the  church.  Bract,  fol.  92  a.  2  Bl.  Com. 
132,  133.     See  Dower  and  ostium  ecdesice. 

AD  PROSEQUENDUM.  L.  Lat  To 
•prosecute.     11  Mod.  363. 

Ad  proximiim  antecedens  fiat  relatio,  (Hisi 
impediat  sentfntia.)  Relation  should  be 
had,  or  made  to  the  next  antecedent,  unless 
the  sense  forbid.  Jenk.  Cent.  180.  iVby'« 
Max.  4.  Words  in  construction  must  be 
referred  to  the  next  antecedent,  where  the 
matter  itself  doth  not  hinder  it  Finch, 
Law  J  b.  1,  c.  3.  Wingate^s  Max.  16,  max. 
10.  Thus,  where  a  devise  was  to  U.  and 
the  heirs  of  his  body,  remainder  to  T.  C. 
of  W.  and  the  heirs  male  of  his  body, 
upon  condition  that  he  or  they,  or  any  of 
them,  should  not  alien,  <S:c.,  the  words  he 
or  they  were  held  to  refer  not  to  H.,  but  to 
T.  C.  ofW.,  &c.  6  Co.  68  a.  But  where 
an  award  was  that  one  party  should  pay 
before  such  a  feast  ten  pounds  to  the  other, 
and  that  then  the  other  should  make  him  a 
release,  it  was  held  that  the  word  then 


should  not  be  referred  to  the  feast,  but  to 
the  time  of  payment  of  the  money.  Dyer^ 
16  b.  arg.  Relative  words  generally  must 
be  referred  to  the  next  antecedent,  where 
the  intent  upon  the  whole  deed  does  not 
appear  to  the  contrary,  and  where  the  mat- 
ter itself  doth  not  hinder  it ;  the  "  last  an- 
tecedent "  being  the  last  word  which  can 
be  made  an  antecedent,  so  as  to  have  u 
meaning.  BroonCs  Max.  292-294,  [629.J 
Tindal,  C.  J.  1  Ad.  ik  Ell.  446.  See 
6  HiXVs  {N.  Y.)  R.  410.  4  Foster^ 
i?.  9. 

The  meaning  of  this  maxim  has  been  sin- 
gularly mistaken  in  most  of  the  translations 
of  it  Thus,  in  Branch, — "  Let  the  ante- 
cedent relate  to  that  which  follows  next  to 
it,  unless  a  sentence  intervene."  In  Nov, 
— "  The  antecedent  bears  relation  to  what 
follows  next,  unless  it  destroys  the  mean- 
ing of  the  sentence."  In  Wharton, — "  Let 
the  antecedent  relation  be  connected  with 
that  which  follows,  unless  it  is  intervened 
by  a  sentence."  It  is  hardly  necessary  to 
add  that  the  last  of  these  reduces  the  max- 
im to  an  absurdity.  The  use  of  impediatur 
for  impediat,  in  some  of  the  books,  has 
tended  in  a  considerable  degree  to  obscure 
the  sense. 

Ad  qnsstionem  fact!  ion  respondent  jndi- 
ees:  ad  qnsstionem  legis  noi  respondent  ju- 
ratores.  Judges  do  not  answer  to  a  ques- 
tion of  feet:  jurors  do  not  answer  to  a 
question  of  law.  Co.  Litt.  296  b.  8  Co. 
308,  [166.]  Or,  as  the  converse  is  some- 
times affirmatively  stated:  Ad  qnsstiODem 
jnris  respondent  jndiees;  ad  qnsstionem  facti 
respondent  jnratores..  Judges  answer  to  a 
question  of  law;  jurors,  to  a  question  of 
feet  A  maxim  embodying  the  great  lead- 
ing principle  of  pleading,  that  a  question 
or  issue  of  law  must  be  answered,  that  is. 
determined  by  the  court ;  and  a  question 
or  issue  of  fact  must  be  answered,  that  is, 
tried  by  a  jury.  BroorrCs  Max.  43,  [77.1 
Used,  also,  as  expressive  of  the  general 
rule  of  proceeding  on  trials  before  a  jury, 
viz. :  that  it  is  the  office  of  the  judge  to  in- 
struct the  jury  in  points  of  law,  and  of  tlic 
jury  to  decide  on  matters  of  feet  Co. 
Litt.  296  b.  See  Broom's  Max.  43—48, 
[77—84.] 

*^*  In  Vaughan's  Reports,  it  is  said, — 
"  That  decantatum  in  our  books, — ad  ques- 
tionem  facti  non  respondent  judices  ;  ad 
questionem  legis  non  respondent  juratores, 
literally  taken,  is  true.  For,  if  it  be  de- 
manded, what  is  the  fact,  the  judge  can- 
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not  anfiwer  it ;  if  it  be  aaked,  what  is  the 
law,  the  juiy  cannot  answer  it"  Vaugh, 
149.  There  are,  however,  several  excep- 
tions to  both  branches  of  this  maxim: 
thus, — 

First,  that  judges  have  no  right  to  re- 
spond to  questions  of  hctj  is  not  univer- 
sally true.  For,  to  say  nothing  of  those 
cotirts  in  which  all  issues,  as  weO  of  fact  as 
of  law,  are  determined  by  the  judges,  it 
constantly  happens,  even  in  common  law 
conrts,  that  there  are  questions  or  matters 
of  feet  connected  with  the  iasue  before  the 
jury,  which  it  is  unquestionably  the  pro- 
?ince  of  the  court  to  determine.  Of  this 
nature  are  questions  as  to  the  admissibility 
of  evidence,  {BrowrCs  Max.  [82.]  W  M, 
&  W,  486.  33  Eng.  Law  d:  Eq,  B.  393,) 
questions  of  reasonableness — reasonable 
cause,  reasonable  time,  and  the  like. 
Broom's  Max.  [82.]  1  Scott,  N.  E.  280. 
Co.  LitU  666.  \l  M.d:W.  817.  Even 
in  the  matter  of  weighing  evidence,  and 
saying  what  is  the  fact  upon  such  evidence, 
which  is  conceded  to  be  the  peculiar  pro- 
vince of  the  jury  in  all  cases,  judges  are 
(according  to  the  prevailing  practice)  al- 
lowed, in  summing  up  the  evidence  in  the 
case,  to  express  opinions  to  the  jury,  as  to 
the  facts  wnich  such  evidence  conduces  to 
prove,  or  to  point  out  the  conclusions 
which,  in  their  opinion,  ought  to  be  drawn 
from  it  This  practice  was  approved  by 
tiie  Supreme  Court  of  the  United  States 
in  a  recent  case,  {IZ  Howard's i2. 116, 130, 
181,)  although  the  contrary  was.  strenuous- 
ly mabtained  by  Daniel,  J.  in  a  dissenting 
opinion  in  the  sfune  case,  in  which  he  ar- 
gued that  such  a  practice  was  virtually  a 
"responding  to  questions  of  fect,^'  witW 
the  meaning  of  the  maxim,  and  in  violation 
of  it    Id.  144,  146. 

Again,  it  is  not  universally  and  literally 
true  that  juries  have  no  right  to  respond  to 
questions  of  law  arising  on  trials.  For,  al- 
Aough,  in  all  civil  cases,  where  the  issue 
before  the  jury  is  compounded  of  questions 
of  law  and  fact  united,  it  is  undoubtedly 
the  province  of  the  court  to  decide  the 
questions  of  law,  or  to  declare  to  the  jury 
what  is  the  law  of  the  case,  yet  the  actual  de- 
cision or  response,  which  of  course  includes 
the  law  (as  taken  from  the  court)  as  well  as 
the  fact,  always  rests  with  the  jury.  In 
criminal  cases,  indeed,  the  maxim  has  been 
much  more  extensively  qualified,  and  the 
rule  broadly  laid  down,  that  jurors  are  the 
judges  both  of  the  law  and  the  &ct     1 


Parker's  Crim.  B.  696.  Id.  603.  17 
Georgia  R.  497.  2  Swan's  R.  482.  But 
the  rule  has  also  been  laid  down  in  directly 
opposite  terms — that  the  jury  are  not  the 
judges  of  the  law  in  such  cases.  Story,  J. 
2  Sumner's  B.  240,  243.  1  Parker's  Cr. 
R.  147,  474.     1  CurtW  C.  C.  R.  23. 

AD  QUERIMONIAM.  L.  Lat  On 
the  complaint  Statim  ad  querimoniam 
creditoris ;  immediately  on  the  complaint 
of  the  creditor.     Fleta,  lib.  2,  c.  64,  §  4. 

AD  QUOD  CURIA  CONCORDAVIT. 
L.  Lat  To  which  the  court  agreed.  Yearb. 
P.  20  Hen.  VI.  27. 

AD  QUOD  DAMNUM.  L.  Lat  (To 
what  damage.)  In  English  law.  A  writ 
(so  called  from  these  its  emphatic  words,) 
directed  to  the  sheriff,  conmianding  him  to 
inquire  by  the  oath  of  jurors,  whether  a 
grant  intended  to  be  made  by  the  king 
would  be  to  his  damage,  or  prejudice,  or  to 
that  of  others ;  and  if  it  be,  then  to  what 
damage^  (ad  quod  damnum  et  quod  prce^u- 
dictum  nostrum,  et  ad  quod  damnum,  et 
quod  prcBJudicium  aliorum.)  Reg.  Orig. 
247  a,  et seq.  F.  N.  B.  221.  Called  "an 
ancient  writ,  and  well  known  to  the  law." 
Le  Blanc,  J.  2  if.  <£r  S.  236.  It  is  re- 
quired to  be  issued  before  the  crown  can 
rt  certain  liberties,  as  a  fair,  market, 
which  may  be  prejudicial  to  others, 
and  it  was  also  formerly  had  for  the  turn- 
ing and  changing  of  ancient  highways, 
watercourses,  &c.  Termes  de  la  ley. 
Whishaw. 

A  writ  under  this  name  is  given  by.  the 
Revised  Statutes  of  New-York,  in  cases 
where  the  governor  of  the  state  is  author- 
ized by  law  to  take  possession  of  any  lands 
or  tenements  within  the  state  for  the  use  of 
the  people,  and  he  cannot  agree  with  the 
owners  of  such  lands  for  the  purchase 
thereof.  2  Rev.  St.  [688,]  488,  §  66.  In 
other  states,  as  in  Virginia,  Kentuckjr,  Illi- 
nois, Missouri  and  Mississippi,  it  is  issued 
on  applications  to  build  mills  or  mill-dams, 
on  occasions  of  establishing  or  altering 
roads,  and  ferry  landings,  and  for  other  pur- 
poses. Code  of  Virginia,  (ed.  1849,)  pp. 
267,  328,  528.  Revised  Statutes  of  iCenr 
tucky,  (ed.  1852,)  pp.  367,  507,  681.  2 
Comp.  Statutes  of  Illinois,  (ed.  1868,)  p. 
768.  2  Rev.  Stat,  of  Missouri,  (ed.  1866,) 
p.  1082.  Rev.  Code  of  Mississippi,  (edL 
1867,)  p.  202. 

AD  QUOD  NON  FUIT  RESPONSUM. 
L.  Lat  To  which  there  was  no  answer. 
A  phrase  used  in  the  reports,  where  a  point 
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advanced  in  argument  by  one  party  was 
not  denied  by  the  other ;  or  where  a  point 
or  argument  of  counsel  was  not  met  or 
noticed  by  the  court ;  or  where  an  objec- 
tion was  met  by  the  court,  and  not  replied 
to  by  the  counsel  who  raised  it  3  Oo,  9. 
4  Id,  40.     Comb.  474. 

AD  RATIONEM  PONERE.  L.  Lat 
To  put  to  [give]  a  reason;  to  call  upon 
for  a  reason ;  to  put  to  the  bar  and  inter- 
rogate as  to  a  charge  made ;  to  arraign  on 
a  trial.  A  technical  term  in  old  Exchequer 
records.  PosW  ad  rationem,  <tc.  cmife^ 
quod  d:c.  Mem,  in  Scacc.  M.  20  Edw.  I. 
£t  posiC  esset  ad  rationem  quo  warranto, 
&c.     Id,  H.  22  Edw.  I. 

AD  RECOGNOSCENDUM.  L,  Lat. 
To  recognize.  Fleta,  lib.  2,  c.  65,  §  12. 
Formal  words  in  old  writs.  See  Recognitura, 

AD  RECTUM.  L.  Lat  To  right;  to 
do  right ;  to  meet  an  accusation ;  to  an- 
swer the  demands  of  the  law.*  Haheant 
€08  ad  rectum  ;  they  shall  have  them  to  an- 
swer the  law,  or  to  make  satisfaction. 
Bract,  fol.  124  b. 

AD  RESPONDENDUM.  L.  Lat  To  I 
answer.  Emphatic  words  in  the  old  writs 
of  capias,  and  other  writs.  Fleta,  lib.  2, 
c.  Qo,  §  12.  Beg,  Orig.  273.  Sec  Capias 
ad  respondendum.  .  Sometimes  the  equiva- 
lent word  responsurus  (q.  v.)  was  used. 

AD  SEGTAM.  L.  Lat  At  the  suit ; 
at  the  suit  of.  Reg,  Orig,  273  a.  Bract. 
foL  131  b.  3  How,  State  Trials,  111.  Ad 
sectam  querentis  ;  at  the  suit  of  the  plain- 
tiff. Fleta,  lib.  2,  c.  47,  §  1.  Ad  nullius 
sectam  ;  at  the  suit  of  no  one.  Bract,  fol. 
133  a.  This  term,  (abbreviated  to  adsm, 
and  ads.,)  is  still  retamed  in  practice,  in  en- 
titling papers.     See  Ads. 

AD  8TANDUM  RECTO.  L.  Lat  [L. 
Fr.  ester  a  droiti\  To  stand  to  the  right ; 
to  meet  an  accusation  or  complaint ;  to 
stand  a  trial ;  to  abide  by  the  sentence  of 
the  law.*  Responsurus,  et  ad  standum 
recto,  si  sit  aliquis  qui  versus  eum  loqua- 
tur;  to  answer,  and  to  stand  to  the  charge, 
if  there  be  any  one  who  shall  complain 
against  him.  Bract,  fol.  126  a.  Plegium 
ad  standum  recto;  security  to  appear  and 
answer  to  an  accusation.  Id,  foL  154  a. 
Plegios  ad  standum  recto.  Fleta,  lib.  1,  c. 
26,  §  3.  Plegios  de  stando  ad  rectum. 
Bract,  fol.  336  a.  See  Reg.  Orig.  270. 
The  phrase  stare  juri,  (q.  v.)  has  the  same 
meaning.  Reg,  Orig,  270  b.  And  so  has 
the  old  Scotch  phrase,  ad  subeundum  le- 
gem, (q.  V.) 


AD  STUDENDUM  ET  ORANDUM. 
L.  Lat  For  studying  and  praying;  for 
the  promotion  of  learning  and  religion.  A 
phrase  applied  to  colleges  and  universities. 
1  Bl,  Com,  467.     T,  Raym,  101. 

AD  SUBEUNDUM  LEGEM.  L.  Lat 
To  undergo,  [Scottic^,  to  underly]  the 
law ;  to  abide  the  sentence  of  the  law.  I 
Pitcairn's  Crim,  Trials,  part  1,  p.  92.  A 
common  phrase  in  old  Scotch  l^w. 

AD  TERMINUM.  L.  Lat  For  a 
term.  Ad  terminum  vitce  vel  annorum ; 
for  a  term  of  life  or  years.  Bract,  foL 
26  b.  Ad  terminum  annorum,  Fleta,  lib. 
3,  c.  12,  §  6.  Ad  terminum,  vel  ad  tempua ; 
for  a  term,  or  for  a  time.    Bract,  ubi  supra. 

AD  TERMINUM  QUI  PR^TTERIIT. 
L.  Lat  For  a  term  which  has  passed. 
The  name  of  a  writ  of  entry  which  lay  at 
common  law  for  the  lessor  or  his  heirs, 
where  a  lease  had  been  made  of  lands  or 
tenements  for  life  or  years,  and  after  the 
term  had  expired,  the  lands  were  withheld 
from  the  lessor  by  the  tenant,  or  other 
person  possessing  the  same ;  the  writ  com- 
manding the  tenant  to  restore  to  the  de- 
mandant the  land  which  the  latter  had  de- 
mised to  him  for  a  term  which  was  passed; 
(ad  terminum  qui  prceteriit.)  Bract,  fol. 
318  a.  Reg.  Orig.  227  b.  F,  N,  B,  201. 
3  Bl.  Com.  176.  3  Reeves^  Hist.  Eng. 
Law,  30.  1  Roscoe's  Real  Act,  97.  This 
writ  was  superseded  by  the  action  of  eject- 
ment, and  is  now  abolished  in  English  law 
by  statute  3  &  4  Will.  IV.  c.  27,  s.  36. 

AD  TRACTANDUM  ET  CONSILI- 
UM IMPENDENDUM.  L.  Lat  To  dis- 
cuss and  give  advice.     1  Bl,  Com,  168. 

AD  ULTIMAM  VIM  TERMINO- 
RUM.  '  L.  Lat  To  the  most  extended 
import  of  the  terms ;  in  a  sense  as  univer- 
sal as  the  terms  will  reach.    2  Fden,  64. 

AD  VALENTIAM.  L.  Lat  To,  or 
of  the  value.    Bract,  fol.  315  b.     Yelv.  71. 

AD  VALOREM.  L.  Lat  Upon  the 
value.  According  to  the  value.  Ad  valo- 
rem duties  are  those  which  are  imposed  on 
goods,  merchandise,  and  other  articles,  at 
a  certain  rate  per  centum  on  their  value, 
and  sometimes  on  their  cost.  See  Acts  of 
Congress,  March  2,  1799,  ch.  22,  sect  61 ; 
March  1,  1823,  ch.  21,  sect  6;  July  30, 
1846,  ch.  74 ;  March  3,  1867,  ch.  98. 

"An  ad  valorem  tax  means  a  tax  or 
duty  upon  the  value  of  the  article  or  thing 
subject  to  taxation."  Yerger,  J.  24  Mis- 
sissippi R.  601.  But  the  term  ad  valorem, 
in  the  varioas  revenue  laws  of  the  United 
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States,  charging  a  daty  on  imports,  does 
not  always  mean  the  actoal  value  of  the 
article  at  the  place  of  exportation.  Crabbers 
R  499,  512.  See  Act  of  March  1,  1823, 
cb.  21,  sect  5;  3  U.  S,  StaiuU9  at  Large, 
732 

AD  VENTREM  INSPICIENDUM. 
See  De  ventre  inspiciendo. 

AD  YITAM.  Lat  For  life.  Bract. 
foL  13  h.  InfeodOf  vel  ad  vitam  ;  in  fee, 
or  for  life.     Id,  ibid. 

AD  VITAM  AUT  CULPAM.  L.  Lat 
In  Scotch  law.  For  life,  or  until  misbe- 
hafior.  6  BelVs  Appeal  Cases^  112.  A 
tenn  of  similar  import  with  quamdiu  bene 
«  ffe9$erit  (q.  v.)  in  English  law.  Stat.  28 
Geo.  IL  c  7.     See  Culpa. 

AD  VOLUNTATEM.  L.  Lat  At  will 
Bract,  fol.  27  a. 

ADWARACTUM.  L.  Lat  To  fallow. 
Bract.  foL  228  b.     See  Waractum. 

AD JSQUATIO.  Lat  [from  adasguare, 
to  equal,  or  equalize.]  In  the  civil  law.  A 
making  equal ;  a  sharing  equally.  Hotom. 
Verb.  Feud.    Coufell,  voc  Coparceners. 

AD^ERARR  Lat  In  the  civil  law. 
To  estimate  in  money,  (cere  cestimare.) 
Calv.  Lex.    BrUsonius. 

In  old  European  law.  To  put  a  price 
or  valuation  on;  to  value;  to  appraise, 
(adprceciare.)  LL.  Burgund.  Addit  2,  §  7. 
Spdman. 

ADAYER.  L.  Fr.  To  provoke.  L. 
Fr.  Diet.  Kelham.  Adayement ;  provo- 
cation.   Id. 

ADDICERK  Lat  In  the  civil  hiw. 
To  adjudge  or  condemn ;  to  assign,  allot, 
or  deliver;  to  selL  In  the  Roman  law, 
addico  was  one  of  the  three  words  used  to 
express  the  extent  of  the  civil  jurisdiction 
of  the  praetors.  1  Kaufm.  Mackeld.  Civ. 
Law,  187,  note.     See  Do,  Dico,  Addico. 

ADDICnO.  Lat  [from  addicere,  q.  v.] 
An  assignment  by  the  sentence  of  a  court 
By  the  old  Roman  law,  if  the  party  who 
was  c^t  in  an  action  did  not  obey  the  sen- 
tence of  the  court  within  thirty  days,  he 
was  assigned  over  (addictus)  to  the  suc- 
cessful party,  who  might  commit  him  to 
prison  till  satisfaction  was  made.*  Mali- 
fax  Anal.  b.  3,  c.  9,  n.  44. 

ADDICnO  IN  DIEM.  Lat  In  the 
civil  law.  A  sale  made  with  a  clause  or 
agreement  that  the  contract  shall  not  hold 
if  the  seller  j^terwards,  and  within  a  cer- 
tun  space  of  time  limited  by  the  contract, 
shall  find  another  buyer  who  will  make 
him  a  more  advantageous  offer.  Dig.  18. 
V0L.L 


2.  1.    Pothier,  Contr.  of  Sale,  part  8,  sect 

3.  Id.  part  5,  ch.  2,  sec  4.  * 
ADDITIO.  Lat  Addition;  an  addi- 
tion, (q.  V.)  Additio  probat  BiinoriUtem. 
An  addition,  [to  a  name]  proves,  or  shows 
minority,  or  inferiority.  4  Inst.  80.  Win- 
gate's  Max.  211,  max.  60.  This  maxim  is 
applied  by  Lord  Coke  to  courts,  and  terms 
of  law;  minoritas  being  understood  in  the 
sense  of  difference,  inferiority,  or  qualifi- 
cation. Thus,  the  style  of  the  king's  oench 
is  coram  rege,  and  the  style  of  the  court  of 
chancery  is  coram  domino  rege  in  cancellar 
ria;  the  addition  showing  the  difference. 
4  Inst.  80.  So  by  the  word  fee,  withoi^ 
more  saying,  is  always  intended /<»  simple, 
fee  tail  not  being  intended  by  it,  unless 
there  be  added  to  it  the  addition  of  the 
word  tail.  See  Litt.  sect  293.  Co.  Litt. 
189  a.      Wingate^s  Max.  ub.  sup. 

ADDITION.  The  title  or  description 
of  a  person  in  law  proceedings,  given  in 
addition  to  his  name,  for  the  purpose  of 
more  accurate  designation,  and  snowing 
his  estate,  degree,  mystery  and  place  of 
residence.*  Termes  de  la  Ley.  Cowell. 
Called  in  Scotch  law,  designation.  In  Eng- 
lish law,  there  are  four  kinds  of  addiHons; 
additions  of  estate,  such  as  yeoman,  gentle- 
man, esquire ;  additions  of  degree,  or  names 
of  dignity,  as  knight,  earl,  marquess,  duke ; 
additions  of  trade,  mystery  or  occupation, 
as  scrivener,  painter,  mason,  carpenter; 
and  additions  of  place  of  residence,  as 
London,  Chester,  &c.  The  only  additions 
recognised  in  American  law  are  those  of 
mystery,  and  residence. 

*^*  The  object  of  giving  additions  to 
the  names  of  persons  is  very  clearly  stated 
in  the  statute  of  1  lien.  V.  c.  5,  by  which 
the  practice  was  introduced,  and  which 
ordamod  that,  in  actions  where  process  of 
outlawry  lay,  such  additions  should  be  to 
the  name  of  the  defendant,  to  show  his 
estate,  mystery  and  place  of  residence,  in 
order  that  one  man  might  not  be  vexed  or 
troubled  by  the  outlawry  of  another ;  [as 
where  there  were  several  of  the  same 
name,]  but  that  by  reason  of  the  certain 
addition,  every  person  might  be  known, 
and  bear  his  own  burden.  Cowell.  2  Inst. 
665.  See  Barringt.  Ohs.  Stat.  381.  A 
like  provision  was  applied  by  the  same 
statute  to  indictments,  in  order  to  identify 
the  person  of  the  offender.  4  Bl.  Com. 
306. 

ADDONE,  Addonne.  L  Fr.  Given  to. 
Kelham.    L.  Fr.  Diet. 
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ADDOUBEUR.  L.  Fr.  A  promoter, 
or  setter  up  of  causes.     Kelham, 

ADDRESSER,  Adrester.  L.  Fr.  To 
hold  up ;  to  erect  Addretseraient  en  haut 
lour  maynes  dextres ;  should  hold  up  on 
high  their  right  hands.     Kelham, 

ADEEM.  [Lat  adimere,  to  take  away.] 
To  take  away,  take  back,  or  revoke,  as  a 
legacy.  Ward  on  Leffocies,  261.  See 
Ademption, 

ADELANTADO.  Span.  In  Spanish 
law.  A  governor  of  a  province.  Las  Par- 
tidas^  part  6,  tit  4,  L  2. 

A  president  or  president  judge ;  a 
judge  having  jurisdiction  over  a  king- 
dom, or  over  certain  provinces  only. 
So  called  from  having  authority  over  the 
judges  of  those  places.  Id,  part  3,  tit 
4,  L  1. 

ADELING.  [L.  Lat  Adelingxn;  from 
Sax.  cedely  or  a^elan,  noble,  excellent]  A 
title  of  honor  among  the  Saxons,  given  to 
the  king's  children,  and  heirs  to  the  crown. 
Called  by  the  Normans,  domicellus,  and  by 
the  Latin  writers  of  the  same  period,  Olito, 
Spelman, 

ADEMPnO.  Lat  [firom  adimere,  to 
take  away,  revoke,  adeem.]  In  the  civil 
law.  A  revocation  of  a  IcMcy ;  an  ademp- 
tion. Inst,  2,  21.  pr.  Where  it  was  ex- 
pressly transferred  from  one  person  to 
another,  it  was  called  translatio.  Id.  2. 
21.  1.     Dig.  84.  4. 

ADEMPTION.  [Lat  ademption  q.  v.] 
A  taking  away,  or  revocation ;  a  term  de- 
rived from  the  civil  law.  See  Ademptio. 
Ademption  of  a  lepaet/  is  the  taking  it 
away  from  the  party  to  whom  it  has  been 
given,  arising  from  a  supposed  alteration 
m  the  testator's  intention.  Thus,  if  a  man 
who  has  a  sum  of  money  due  to  him  on  a 
bond,  expressly  bequeaths  it  to  some  per- 
son named  in  his  will,  and  after  having 
done  so,  calls  in  the  money  himself,  this  is 
an  ademption  of  the  legacy,  which  is  said 
to  be  adeemed.  Ward  on  Legacies,  261, 
968.  Amhl,  401.  Holthouse,  Wkishaw, 
So  where  a  tflnng  specifically  bequeathed  is 
Bot  in  'cxifitenee  at  the  time  of  the  testar 
tor's  decease,  it  is  an  ademption.  3  Fos- 
ter's R,  212. 

ADEO.  Lat  So ;  as.  Adeo  plene  et 
udegre;  as  fully  and  entirely.  10  Co,  65. 
See  Adire. 

ADEPRIMES.  L.Fr.  First;  at  first; 
for  the  first  time ;  in  the  first  place.  Fet 
Assaver,  §  14.  Kelham,  Pledes  adepri- 
mes  v^replea,  etpuis  desputes;  plead  your 


plea  first,  and  then  aigue.  Vearb,  P.  8 
Edw.  IIL  9. 

ADERERE.  L.  Fr.  In  arrear;  behind 
Litt,  sect  151. 

ADESOUTH.  L.  Fr.  Under;  beneath. 
Kelham. 

AAESnOTA,  ASloiroTa.  Gt,  [from  a,  with- 
out, and  inntornt,  a  master.]  In  the  civil 
law.  Without  an  owner  or  master,  {hero 
carentes.)  Qrot,  de  Jur,  Belli,  lib.  2,  c.  8,  §  6. 
Things  which  have  no  owner  or  clidmant 
Calv.  Lex, 

ADESSE.  Lat  [from  ad,  to,  and 
esse,  to  be.]  In  the  civil  law.  To  be 
present;  the  opposite  of  abesse,  Calv. 
Lex. 

To  advocate;  to  assist  or  defend  in 
law;  to  undertake  the  management  of  a 
cause.     Id,     Brissonius, 

ADEU.  L.  Fr.  Without  day.  Alex 
adeu,  Vearb,  T.  5  Edw.  IL  173.  See 
Adieu, 

ADEVANT,  Adavaunt.  L.  Fr.  Be- 
fore.    Kelham. 

ADFERRUMINATIO.  Lat  [from  ad, 
to,  and  ferrum,  iron.]  In  the  civil  law. 
The  welding  together  of  iron ;  a  species  of 
adjunctio,  Q\.  v.)  Called  also  ferruminor 
tio,  (q.  V.)  Dig.  6.  1.  23.  5.  1  Mackeld, 
Civ,  Law,  281,  §  268. 

ADFINES,  Affines,  Lat  [from  ad,  to, 
and  Jinis,  a  border,  or  limit]  In  the  civil 
law.  Relations,  or  connections  by  ma^ 
riage ;  so  called^  because  the  fistmilies  {cog- 
nationes,)  of  the  husband  and  wife  are  con- 
nected by  the  marriage  {per  nuptias  copu- 
lantur),  and  the  one  comes  up  to  the  line 
which  divides  it  from  the  other,  {et  altera 
ad  alterius  cognationis  finem  accedit)  Dig, 
38.  10.  4.  3.  Thus  very  expressively  dis- 
tinguishing them  from  relations  by  blood, 
between  whom  there  exists  an  actual 
union,  without  any  intervening  barrier, 
{finis,)  or  dividing  line. 

AI>GlSAKr,  Adgisantz.  L.  Fr.  Ad- 
jacent    Kelham, 

ADGNOSCERE.  Lat  In  the  civU 
law.  To  admit;  to  accept  The  opposite 
of  repudiare.  Brissonius,  To  undertake; 
to  assume.     Id, 

ADHIBERE.  Lat  In  the  civU  law. 
To  apply ;  to  employ ;  to  exercise ;  to  use. 
Adhibere  diligentiam  ;  to  use  care.  Dig. 
18.  6.  11.  Adhibere  vim;  to  employ  force. 
Dig,  4.  2.  12.  2.     Id,  4.  2.  14.  3. 

A^IAOETOS,  kiiaBtroi.      Qtt,    [from   a,  pnT. 

and  SiariBiiiit,  dispono,  to  dispose.]     In  the 
civil  law.   Intestate;  an  intestate;  onswho 
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hSk  or  n^Iects  to  dispose  of  his  pro- 
perty ;  one  who  dies  withoat  a  testament, 

(jiaOvcf).     JTotr.  22,  C  46,  §  2.     'H  i(  dStmBtrw 

itai^]  saccQssion  ab  intettato,  Nov,  118, 
c3. 

ADIEir.  L.  Fr.  Without  day.  A 
common  term  in  the  Tear  Books,  implying 
final  dismissal  from  court  Literally,  ^'  to 
GoA"  Freauently  written  adeu^  (q.  v.) 
See  Aler  a  dieu, 

ADIEU,  MONEY  OF.  See  M<mey  of 
Adieu, 

ADIMERK  Lat  In  the  civil  law.  To 
take  away;  to  remove.  Di^f.  43.  27.  1. 
pr.  To  take  away;  to  deprive.  Id,  89. 
5.  7.  3.  To  take  away ;  to  take  back,  (as 
alcMcj^.)     Id.  48.  10.  6. 

M)IBE,  Adyre,  L.  Fr.  To  say.  J^e^ 
ham, 

ADIRR     Lat     In  the  civil  law.     To 

Lto;  to  approach;  to  apply  to.  Calv, 
.    Bri$9onius. 

To  go  to;  to  enter  upon;  to  accept 
Oiim  adit  hcereditatem ;  when  he  enters 
iipon  the  inheritance.  Di^,  29.  2.  Inst, 
2.19.4.  Bract,  fol  221  fL  Aditus,  adita  ; 
.  entered  upon.  HcereditcLS  dumjacet  non  ad- 
ita;  an  iimeritance  while  it  lies  not  entered 
npon.    Id.  foL*44  a. 

ADITIO.  Lat  [from  adire,  q.  v.J  In 
the  civil  law.  An  entering  upon  an  mher- 
itance,    Di^.  29.  2.     See  Adire. 

ADITXJS.  Lat  [from  adire,  to  go  to.] 
In  old  English  law.  A  public  road ;  being 
not  only  a  footway,  {iter,)  and  horseway, 
(aetusj)  but  also  a  cart  or  carriage  way ; 
and  is  either  re^  via,  the  king's  highway 
for  all  men,  or  communis  strata,  a  conmion 
street  belonmng  to  a  city  or  town,  or  be- 
tween neighbors.     Co.  LiiL  56  a. 

ADJACENT.  [Lat  adjacens,  from  ad- 
jacere,  to  lie  to,  at,  or  upon.]  Lying  near 
to,  or  in  the  neighborhood  of  1  Cookers 
B.  128.  4  Peters'  Cond,  Rep.  96.  This 
word  formerly  signified  adjoining,  as  its 
etymology  indicates,  but  has  not  now  that 
meaning.  Id.  ibid.  See  Abuttals,  To 
He  to. 

ABJECTIO.  L.  Lat  [from  adjectire, 
q.  v.]  In  old  European  law.  A  summon- 
ing to  court     Spelman,  voc.  Abjectire. 

ADJECmON.  L.  Fr.  In  old  English 
law.  Addition ;  addition  to  a  name. 
Yearh.  M.  9  Edw.  HI.  40. 

ADJECTIRR  L.  Lat  In  old  Euro- 
pean law.  To  summon  to  court,  {citare.) 
Mareulf.  Formul.  lib.  1,  c.  37.  Spelman. 
Adjeetivus,  adjaetivus,  summoned.     Id. 


ADJICERK  Lat  In  the  civil  law. 
To  add ;  to  join  to.     Brissonius. 

ADJORNAMENTUM.  L.  Lat  In 
old  English  law.  Adjournment;  an,  or 
the  adjournment  Fleta,  lib.  6,  c  4,  §  1. 
Id.  c  10,  §  7. 

ADJORNARE.  Adjoumare,  Adjur- 
nare.  L.  Lat  [from  Fr.  adjoumer,  q.  v.] 
In  old  English  law.  To  adjourn.  Adjor- 
nent  assisas;  they  shall  adjourn  the  assises. 
Stat.  Westm.  2,  c.  80.  Anciently,  to  sum- 
mon.    See  Adjourn. 

ADJORNATUR.  L.  Lat  [from  adjor- 
nare,  q.  v.J  It  is  adjourned;  "adjourn- 
ed." "  Adjomatur,  to  be  argued  again,  the 
first  Friday  in  the  next  term."  2  Show. 
271.  "But  because  Holt,  C.  J.  hcesitavit, 
adjoumatur:'  1  Id.  364.  See  6  Mod.  74. 
Hardr,  353.  A  common  term  in  the  old 
reports.  Sed  adjomat'  pro  resolutione  cu- 
rice,     1  Show.  164. 

ADJORNATUS,  Adjumatus,  L.  Lat 
[from  adjomare,  or  adjumare,  q.  v.]  In 
old  English  law.  Adjourned.  Quce  qui- 
dem  recordum  et  processus  adiomata  eunt 
coram  vobis;  which  record  and  process  are 
adjourned  before  you.     Reg.  Orig.  3. 

Summoned  to  appear  at  a  day;  sum- 
moned to  court  See  Adjourn,  Adjumor 
tus. 

ADJOURN.  [L.  Lat  adjomare,  ad- 
joumare,  adjumare,  from  Fr.  adjoumer, 
from  jour,  a  day.]  To  put  off,  or  post- 
pone to  another  or  frirther  day,  {ad  diem 
ponere,  in  ulteriorem  diem  rejicere.  Spel- 
man.) To  assign  a  new  or  further  day  to 
a  court,  or  party ;  to  dissolve  a  court  for 
the  present,  and  appoint  another  day  for  it 
to  meet  again ;  to  continue  from  one  day 
to  another.*  Applied  also  to  the  meet- 
ings of  legislative  and  other  public  bodies, 
and  sometimes  to  the  process  of  courts. 
Spelm/m.  Cowell.  Blount.  1  Bl.  Com. 
186.  Steph.  PI,  31.  81,  (Am.  ed.  1824.) 
See  Continuance. 

*^*  The  proper  and  radical  meaning  of 
the  law  Latin  adjomare,  and  French  ad- 
joumer, from  which  this  word  is  derived, 
was  to  assign  a  day  to  a  prosecuted  party, 
{diem  alicui  dicere,)  to  appear  in  court ;  to 
summon  to  court,  (citare,  in  jus  vocare,)  or, 
in  the  phrase  of  the  old  Salic  law,  solem 
alicui  collocare.  Spelman,  voc  Adjumare. 
Thus,  in  the  capitularies  of  the  early  French 
kings, — De  hominibus  ecclesiasticis  qui  non 
erant  adjumati ;  concerning  church  vassals 
who  were  not  adjourned,  l  e.  summoned. 
Capit.  Carol,  lib.  6,  c.  161.     The  Saxon 


Digitized  by 


Google 


ADJ 


(52) 


ADJ 


andagan  bad  nearly  the  same  sense.  LL. 
Edw.  Sen.  c.  1.  Spelman,  The  day  thus 
given  was  the  first  day  of  the  party's  ap- 
pearance, answering  to  the  return  day  of 
the  process  by  which  he  was  summoned. 
The  use  of  the  word  adjumamentum  in  the 
sense  of  a  summoning  to  court,  the  assign- 
ment of  a  day  to  appear  in  court,  (diet  die- 
tio,  citatiOy  evocatiOj  denunciation  is  frequent 
in  the  laws  of  the  Burgundians.  Spelman^ 
uh.  8up.     See  Adjumamentum. 

The  French  adjoumety  or  ajoumer,  has 
retained  this  original  sense,  but  the  English 
adjourn,  and  adjournment^  have  materially 
departed  from  it  The  idea  of  a  day  given 
or  assigned  has  been  in  some  measure  pre- 
served m  these  words ;  but  it  is  never  a  Jirst 
day  of  appearance,  but  always  a  subsequent 
day  after  an  appearance  once  made ;  a  day 
after  a  dismissal  from  court;  the  idea  of 
dismissal  being  in  fact  the  primary  one. 
The  English  words  are  used,  in  short,  mere- 
ly in  the  sense  of  postponement  to  another 
day  or  time,  and  frequently  in  that  of  a 
final  dissolution  without  any  day.  The  en- 
tire loss  of  original  meaning  appears  strik- 
ingly in  the  familiar  modem  phrase  "to 
adjourn  without  day,"  which  once  would 
have  been  an  absurdity  in  terms. 

ADJOURNAL.  In  Scotch  law  and 
practice.  A  term  applied  to  the  records 
of  criminal  courts.  Books  of  Adjournal, 
(0.  Scotch,  "bukis  of  adiomale,")  were 
the  original  records  of  criminal  trials,  many 
of  which  are  now  lost.  Pitcaim^s  Crim, 
Trials,  vol.  1,  part  2,  p.  226.  An  act  of 
adjournal  is  an  order  of  the  Court  of  Jus- 
ticiary, entered  on  its  minutes.  Shawns  H. 
Appendix. 

ADJOURNATUR.  L.  Lat  [from  ad- 
joumare,  to  adjourn.]  It  is  adjourned.  A 
word  with  which  the  old  reports  very  fre- 
quently conclude  a  case.  1  Ld,  Raym. 
602.  1  Show.  1.  1  Leon.  88.  See  M 
adjoumatur,  Adjomatur. 

ADJOURNED  TERM.  In  practice. 
A  continuance,  by  adjournment,  of  a  regu- 
lar term.  Tlmrman,  C.  J.  4  Ohio  St.  R. 
473.  Distinguished  from  an  "additional 
term,"  which  is  a  distinct  term.  Id.  ibid. 
An  adjourned  term  is  a  continuation  of  a 
previous  or  regular  term;  it  is  the  same 
term  prolonged,  and  the  power  of  the 
court  over  the  business  which  has  been 
done,  and  the  entries  made  at  the  regular 
term,  continues.     22  Alabama  fi.  57. 

ADJOURNER.  L.  Fr.  [from  jour,  a 
day.]     To  give,  or  assign  a  day ;  to  sum- 


mon to  appear  at  a  day.     Spelman,  voc. 
Adjumare. 

To  give  another  day,  that  is,  a  day  after 
a  day  of  appearance ;  to  adjourn.  Z.  Fr. 
Diet. 

ADJOURNMENT.  L.Fr.andEng.  [L. 
Lat  adjomamentum,  adjumamentum.^  A 
putting  off  to  another  or  further  day,  (in 
ulteriorem  diem.)  Spelman,  voc.  Adjur- 
nare.  Cowell.  Jacob.  An  assignment  of 
a  new  or  further  day  for  a  meeting  or  pro- 
ceeding.    See  Adjourn. 

ADJOUSTER,  Adjuster.  L.  Fr.  To 
put  to ;  to  add  or  reckon ;  to  make  even ; 
to  set  right     X.  Fr.  Diet. 

ADJUDICARE.  Lat.  [from  ad,  to,  and 
judicare,  to  judge;  L.  Fr.  adjudger.'\  In 
the  civil  law.  To  adjudge ;  to  determine  ; 
to  decree  to  a  person ;  to  assign  by  judg- 
ment, L  e.  by  the  act  of  a  court  Adjudi- 
catum ;  adjudged.  Inst.  4.  17.  7.  See 
Adjudicatio. 

In  old  English  law,  to  forjudge.  Adju- 
dicetur  medius  defeodo  et  servitio  suo;  the 
mesne  shall  be  forjudged  of  his  fee  and 
service.  Stat.  Westm.  2,  c.  9.  See  For- 
judicare. 

ADJUDICATIO.  Lat  [from  adjudi^ 
care,  q.  v.]  In  the  civil  law.  An  adjudi- 
cation ;  an  assignment  by  judgment ;  the 
adjudging  of  the  ownership  of  a  thing,  by 
a  court.  One  of  the  legal  modes  of  obtain- 
ing property,  viz.  by  the  decision  of  a 
judge,  which  takes  place  in  the  three  ac- 
tions for  partition,  viz.  familice  herciscun- 
dee,  communi  dividundo,  and  finium  regnn- 
dorum,  (qq.  v.)  In  these  actions,  the  judge 
has  the  right  to  adjudge  to  one  or  the  other 
co-heir  or  part-owner,  the  exclusive  proprie- 
torship of  a  thing  hitherto  held  in  com- 
mon, and  his  judgment  transfers,  ipso  jure, 
the  property  in  the  thing  adjudged.  I 
Mackeld.  Civ.  Law,  286,  |  271.  Statim 
ejus  Jit  cui  adjudicatum  est;  it  immediately 
becomes  his  to  whom  it  is  adjudired.  Inst. 
4.17.7.  ^     ^ 

ADJUDICATION.  [Lat  adjudicatio, 
from  adjudicare,  q.  v.]  The  act  of  giving 
judgment,  or  pronouncing  a  sentence  or 
decree ;  the  judgment  itself,  so  given. 

A  settlement  by  judgment,  decree  or 
sentence.  Stat.  16  &  17  Car.  II.  c.  10. 
Cowell. 

ADJUDICATION.  In  Scotch  law.  A 
species  of  diligence,  or  process  for  transfer- 
nng  the  estate  of  a  debtor  to  a  creditor, 
carried  on  as  an  ordinary  action  before  the 
court  of  session.     Frsk.  Inst,  b.  2,  tit  12, 
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§§  39 — 55.  A  species  of  judicial  sale,  re- 
deemable by  the  debtx)r.  Id,  §§  42—55. 
See  BetVs  iict.  A  decreet  of  the  lords  of 
session,  adjudging  and  appropriating  a  per- 
son's lands,  hereditaments,  or  any  heritable 
right,  to  belong  to  his  creditor,  who  is  call- 
ed the  adjndpery  for  payment  or  perform- 
ance. Forh^^  Inst,  part  3,  b.  1,  ch.  2, 
tit  6. 

ADJUNCmO.  Lat  [from  adjungere, 
to  join  to,  to  annex.]  In  the  civil  law. 
Adjunction ;  a  species  of  accessioy  whereby 
two  things  belonging  to  different  proprie- 
tors are  bronght  into  firm  connexion  with 
each  other;  such  as  interweaving,  (inter- 
textura  ;)  welding  together,  {adferruminor 
Ho;)  soldering  t<^ther,  {ajqilumhatura  f 
painting,  {jpictura  ;)  writing,  {scriptura  ; 
building,  Xinaedificatio ;)  sowing,  (mtio; 
and  plating,  (jdantatio.)  Inst,  2.  1.  26— 
34.  Dig.  6.  1.  23.  1  Maekeld,  Civ.  Law, 
281,  §  268.     See  Accessio. 

ADJTJNCTUM.  Lat  Incident  See 
litiieto  snbjerto,  <fec^ 

ADJURNAMENTUM.  L.  Lat  [from 
adjumarey  q.  v.]  In  old  European  law. 
A  summoning  to  court  at  a  certain  day ; 
the  assignment  of  a  certain  day  to  appear 
in  court,  (diet  dictio,  citatio,  in  jus  vocatio, 
numitio,  denunciatio,  conventio ;)  adjourn- 
ment, in  the  original  sense.  Spelman,  voc. 
Adjumare.  Skene  de  Verb.  Signif.  voc. 
Adjumatus. 

ADJURNARE.  L.  Lat  [from  Fr.  ad- 
joumer.']  In  old  European  law.  To  ^ve 
or  assign  a  day  to  any  one,  [diem  cUicut  di- 
cere;)  to  summon  to  court,  {citare,  in  jus 
vocare.)  Corresponding  with  the  Sax.  an- 
dagan,  to  put  to  a  day,  {ad  diem  ponere.) 
Spelman. 

Adjumatus;  summoned  or  called  to  a 
certain  day.     Id.     Skene  deWerb.  Sign. 

ADJUSTMENT.  In  marine  insurance. 
Settlement ;  settlement  of  a  loss.  The  ad- 
justment of  a  loss  is  the  settling  and  ascer- 
t^ing  the  amount  of  the  indemnity  which 
the  assured,  after  all  allowances  and  de- 
ductions are  made,  is  entitled  to  receive 
raider  the  policy,  and  the  fixing  the  pro- 
portion of  this  which  each  underwriter  is 
liable  to  pay.  2  Marsh,  on  Ins.  529,  ch. 
XV.  A  kind  of  account  stated,  or  agree- 
ment between  the  parties,  as  to  what  the 
particular  average,  or  partial  loss  shall 
amount  to.  Smith's  Merc.  Law,  244.  2 
Archb.  N.  Prius,  200.  3  Kenfs  Com. 
242,  335. 
ADMALLARE.     L.  Lat  [from  ad,  to. 


and  mallum,  a  court.]  In  old  European 
law.  To  cite  or  summon  to  court;  to  sue; 
to  attach.  L,  Salic,  tit  59.  Marculf,  lib. 
1,  c  21.    Spelman.    Id.  voc.  Attachiare. 

ADMEASUREMENT.  pLLatarfmfn- 
suratio,  amen9uratio.'\  A  measuring  out ; 
an  assignment  by  measure ;  an  adjustment, 
or  allotment  according  to  certain  fixed  lim- 
its, or  in  certain  proportions. 

The  name  of  the  writ  for  making  such 
assignment  or  adjustment,  and  which  lay 
at  common  law  against  persons  who  usurp- 
ed more  than  their  share  of  any  right  or 
privilege.     Sec  infra^ 

ADMEASUREMENT  OF  DOWER, 
Writ  of.  [L.  Lat  breve  de  admensuratione 
dotis.l  In  English  law.  The  name  of  a 
writ  to  which  an  heir  is  entitled,  where  a 
man's  widow,  after  his  decease,  holds  from 
the  heir  more  land,  as  dower,  than  of 
right  belongs  to  her ;  or  where  the  heir 
being  within  age,  or  his  guardian,  has  as- 
si^ed  to  her  more  than  she  ought  to  have. 
The  operation  of  the  writ,  (which,  however 
is,  in  a  great  measure,  obsolete,)  is  to  fix 
the  amount  of  dower  to  which  the  widow 
is  entitled,  and  to  restore  the  overplus  to 
the  heir.  Reg.  Grig.  171  a.  F.  N.  B.  148 
F.  Term^es  de  la  Ley.  2  BL  Com.  136. 
3  Id.  183.  2  Crahb's  Real  Prop.  145, 
§  1148.     5  Richardson's  Eq.  R.  254. 

This  writ  has  been  abolished  in  New- 
York,  and  the  term  admeasurement  ofdoro- 
er  is  there  used  to  signify  the  statutory  rem- 
edy for  the  assignment  of  dower,  either  by 
the  widow,  where  her  dower  has  not  been 
assigned  to  her,  or  by  the  heirs,  in  cases 
where  the  widow  has  neglected  to  apply 
for  her  dower.  2  A^.  T.  Rev.  Stat.  [488,] 
400. 

ADMEASUREMENT  OF  PASTURE, 
Writ  of.  [L.  Lat  breve  de  admensuratione 
pasturo!.^  In  English  law.  A  writ  which 
lies  between  those  that  have  common  of 
pasture  appendant,  or  by  vicinage,  in  cases 
where  any  one  or  more  of  them  surcharges 
the  common  with  more  cattle  than  they 
ought  Bract,  fol.  229  a.  Reg.  Orig.  156 
b.  F.  N.  B.  125  B.  Termes  de  la  Ley. 
3  Bl.  Com.  238.  1  Crabb's  Real  Prop. 
318,  §  358.  The  writ  is  directed  to  the 
sheriff,  reciting  a  complaint  that  the  de- 
fendant has  surcharged,  (superoneravit,)  the 
common,  and  conmianding  the  sheriff  to 
admeasure  and  apportion  it  3  Bl.  Com. 
238.  Under  this  process,  a  jury,  with  the 
sheriff,  apportioned  the  quantity  of  cattle 
to  the  extent  of  the  ground,  and  the  num- 
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ber  of  the  proprietors.  8  Kenfs  Com.  419. 
In  most  of  the  United  States,  this  remedy 
is  now  superseded  either  by  the  action  of 
ejectment,  or  action  on  the  case.  Id,  ibid. 
See  Common^  Surcharge, 

ADMENSURARE,  ^m«i*urare.  L.Lat 
[from  ad^  to,  and  mensura^  measure.]  In 
old  English  law.  To  admeasure,  ireve 
de  communi  pastura  admensuranda  ;  a  writ 
for  admeasuring  common  of  pasture.  Reg, 
Grig.  167.  Bracton  writes  the  word, 
amensurare,  (a,  v.) 

ADMENSURATIO,  Amensuraiio,  L. 
Lat  [from  admensurarey  q.  v.]  In  old 
English  law.  Admeasurement  J^g,  Grig, 
166,  167.  Admensuratio  nihil  aliud  est 
guam  redactio  ad  mensuram ;  admeasure- 
ment is  nothing  more  than  reducing  to 
measure.  Fleta^  lib.  4,  c.  23,  §  2.  See 
Admeasurement,  In  Bracton,  the  word  is 
written  amensuratioj  (a,  v.) 

ADMEZATORES.  L.Lat  In  old 
Italian  law.  Persons  chosen  bjr  the  consent 
of  contending  parties,  to  decide  questions 
between  them.  Literally,  mediators  (from 
Ital.  mezzatura,  from  mezzo,  middle.)  Spel- 
man, 

ADMINICLE.  [Lat  adminiculum,  q.  v.] 
In  Scotch  law.  A  collateral  deed  or  wri- 
ting, referring  to  another  which  has  been 
lost,  or  tending  to  establish  its  existence, 
or  the  terms  of  it,  and  which  it  is  in  general 
necessary  to  produce,  before  the  tenor  of  the 
lost  deed  can  be  proved  by  parol  evidence. 
Ersk,  Inst,  b.  4,  tit  1,  §  66.     BelVs  Diet. 

Used  as  an  English  word,  in  the  statute  of 
1  Edw.  rV".  c.  1,  in  the  sense  of  aid,  or  sup- 
port 

ADMINICULAR.  \^m  adminiculum, 
q.  v.]  Auxiliary  to.  "The  murder  would 
be  adminicular  to  the  robbery,"  [i.  e.  com- 
mitted to  accomplish  it]  Story,  J.  3  Ma- 
Sim's  R,  121. 

ADMINCULATOR.  L.  Lat  [from  of- 
miniculum,  q.  v.]  An  officer  in  the  Rom- 
ish church,  who  administered  to  the  wants 
of  widows,  orphans,  and  afflicted  persons. 
Spelman, 

ADMINICULUM.  Lat  In  the  civil 
and  old  English  law.  Aid  or  support 
Sometimes  rendered  "adminicle,"  (q.  v.) 
Non  in  toto  sine  adminiculo  relinquehant ; 
thev  did  not  leave  them  wholly  without 
assistance*  Inst,  3.  2.  7.  Juris  admini- 
culum  ;  the  support  of  the  law.  Dig,  26. 
7.  39.  9.  Cum  juris  adminiculo  concur- 
rente ;  with  the  support  of  right  concur- 
ring.    Bract,  fol.  88  b.  44  a. 


A  species  of  evidence,  not  conclusive  in 
itself,  but  becominff  so  when  conjoined 
with  other  proofs ;  [cumulative  or  corrobo- 
rative testimony.]  Best  on  Fresumptums^ 
13,  note  (/).     See  Adminicle. 

That  which  belongs  to  a  thing  as  acces- 


sory 


that  which  is  necessary  to  its  com- 


plete use  and  enjoyment  1  Mackeld.  Civ. 
Law,  348,  note  (d). 

Whatever  appertains  to  any  judicial  pro- 
ceedings, writs,  records,  &c  Fleta^  lib.  2, 
c  3,  §  4.     Reg,  Jud,  80. 

ADMINISTER,  [from  Lat  administrare, 
q.  v.]  To  manage ;  to  take  charge  and  dis- 
pose of  the  personal  property  of  an  intes- 
tate, or  a  testator  having  no  executor,  ac- 
cording to  law.^  Used  in  this  sense  in  the 
statute  31  Edw.  IIL  stat  2,  c.  11.  Cowell. 
2  Reeves'  Hist.  £ng.  Law,  387.  Applied 
in  the  civil  law  to  the  management  of  the 
estate  of  a  minor.  See  Administrare. 
Held  to  import  alteration,  change  or  con- 
version of  the  property  in  goods.  4  Flor- 
ida R,  66,  67,  84.     6  Randolph's  R,  61. 

In  modem  practice.  To  perform  the 
office  of  administrator,  (q.  v.) 

To  give ;  to  cause  to  be  taken,  as  medi- 
cine, poison.  Poison  may  be  administered 
without  being  directly  delivered  to  the 
party  poisoned.  4  Carr.  (t  F,  369.  1 
Moodi}s  C,  C,  114.  See  28  Mississippi 
R.  267. 

ADMINISTRACO.  An  old  contrac- 
tion of  administratio.  So,  administracon, 
for  administration.  Towns.  Fl,  26.  1 
Insir.  Cler,  4. 

ADMINISTRARE.  Lat  In  the  civil 
law.  To  manage,  or  conduct;  to  admin- 
ister ;  to  take,  or  have  charge  of  Cod.  6. 
43.  6.  Tutelam  administrare  ;  to  under- 
take a  guardianship.  Inst,  1. 26.  9.  Cod, 
6.  61.  10.  Ut  solus  administret ;  to  have 
the  sole  administration  or  management 
Inst,  1.  24.  1.  Used  in  the  same  sense 
with  gerere.  Id,  ibid.  Qui  negotia  ad- 
ministrat ;  who  manages  the  affiurs,  or 
transacts  the  business.  Dig,  3.  6.  6.  12. 
For  the  various  applications  of  this  word, 
see  Brissonius, 

To  execute  an  office.     Cod,  4.  2.  8. 

To  govern ;  to  have  or  conduct  the  gov- 
ernment Calv.  Lex.  Rempublicam  ad- 
min^trare.     Cod.  11.  30. 

In  the  common  law.  To  administer ;  to 
take  charge  and  dispose  of  the  effects  of  an 
intestate.  Flene  administravit  (q.  v.) ;  he 
has  fiiUy  administered.  See  Administnjh 
tie. 
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ADMINISTRATIO.  Lat  [from  orfimn- 
iitrare^  q.  v.]  In  the  civil  kw.  Manage- 
menty  conduct  or  charge ;  administration ; 
goTemment.  Management  of  afiairs  gene- 
nUy.    Diff.  32.  34.  1. 

Management  of  the  estate  or  affidrs  of  a 
minor  or  ward.  In$L  1.  24.  2.  Id.  1. 
26.  7.  Cod.  6.  37.  Id.  5.  43.  V,  8.  Id. 
5.51.9,  11. 

Management  by  an  attorney.  Dig.  17. 
1.60. 

Management  of  public  affiiirs.  Cod.  1 1. 
80.    Execution  of  an  oflSce.     Dig.  60.  4. 


Id.  I. 


U.  8.     Id.  60.  8,     Cod.  11.  30.  2. 
49.    Id.  1.  63.  1.     Id.  12.  8.  2. 

In  old  English  law.  Management,  con- 
duct, disposd  or  charge  of  property  or  af- 
&ir8  in  general ;  power  of  cUsposal.  Meta, 
Kb.2,  c  64,  §  8 ;  c  70,  §  1.  Id.  Ub.  3,  c. 
8,§10. 

Management,  by  one  of  full  age,  of  his 
own  affiurs.     Bract.  foL  11  b. 

Management,  by  an  attorney,  of  the  busi- 
ness of  his  principal     Id.  foL  41  b. 

Management,  conduct  or  charge,  and  dis- 
position of  the  property  of  a  deceased  per- 
son. Plena  aaministraiio ;  full  adminis- 
tration. Mem.  in  Scacc.  H.  6  Edw.  I. 
Libera  admimstratio  ;  free  administration. 
Id.  H.  7  Edw.  I. 

Management  by  an  executor.  De  bonis 
defuncti  nullam  habent  administrationem ; 
they  have  no  administration  of  the  goods 
of  the  deceased  Fleta,  lib.  2,  c.  62, 
§10. 

ADMINISTRATION.  [Lat.  adminis- 
iratio,  q.  v.]  The  management  and  dispo- 
sition of  the  estate  of  an  intestate,  or  of  a 
testator  having  no  executor.*  2  Bl,  Com. 
496.  2  Steph.  Com.  232.  2  Kent's  Com. 
409.    2  Beeves'  Hist.  Eng.  Law,  387. 

The  right  to  the  management  of  such  an 
estate,  conferred  by  what  are  termed  letters 
of  administration,  (q.  v.)  Used  in  this  sense 
in  the  conmion  expressions  *^  to  grant  ad- 
ministration,'' '^  to  take  out  administration." 

This  word,  though  ordinarily  confined  in 
its  anpUcation  to  the  management  of  an  es- 
tate by  an  administrator^  properly  so  called, 
includes  also,  in  a  larger  sense,  manage- 
ment by  an  executor ;  the  strictly  corres- 
ponding term  execution  not  being  now  in 
use.  Anciently,  on  the  contrary,  both 
terms  were  used  interchangeably  and  in- 
differently; administration  {administratio) 
being  applied  to  executors,  and  execution 
(ezecutio)  to  administrators.  Fleta,  lib.  2, 
c  67,  §  10.     Id.  lib.  2,  c  62,  §  10.     Bract. 


foL  60  b.  Tearb.  T.  4  Edw.  IL  108. 
Bendl.  pL  3.     See  Executio  bqnorum. 

ADMINISTRATION  CUM  TESTA- 
MENTO  ANNEXO.  Administration  with 
the  will  annexed.  Administration  granted 
in  cases  where  a  testator  makes  a  will, 
without  naming  any  executors ;  or  where 
the  executors  who  are  named  in  the  will 
are  incompetent  to  act,  or  refuse  to  act ;  or 
in  case  of  tbe  death  of  the  executors,  or 
the  survivor  of  them.  2  Bl.  Com.  603, 
604.     2  N.  T.  Rev.  Stat.  [71],  16,  §  14. 

ADMINISTRATION  DE  BONIS  NON, 
or  DE  BONIS  NON  ADMINISTRATIS. 
Administration  of  the  goods  not  adminis- 
tered. Administration  granted  for  the  pur- 
pose of  administering  such  of  the  goods  of 
a  deceased  person  as  were  not  administered 
by  the  former  executor  or  administrator. 
2  Bl.  Com.  606. 

ADMINISTRATION  DURANTE  AB- 
SENTIA.  Administration  during  absence. 
Administration  granted  during  the  absence 
of  an  executor.  2  Bl.  Com.  603.  1  Lutto. 
342.  See  8  CVancV*  A  9.  In  New-York, 
this  is  a  case  for  muting  special  letters  ad 
colligendum.     2  jRev.  Stat.  [76],  19,  §  38. 

ADMINISTRATION  DURANTE  MI- 
NORE  .^ETATE.  Administration  during 
minority.  Administration  granted  during 
the  minority  of  an  executor.  2  Bl.  Com. 
603.  6  Co.  29,  30.  In  New-York,  this 
is  a  case  for  granting  administration  cum 
testamento  annexo.  2  Bev.  Stat.  [69],  13, 
§3.     /(f.  mi,  16,  §14. 

ADMINISTRATION  PENDENTE 
LITK  Administration  during  the  suit 
Administration  granted  during  the  pen- 
dency of  a  suit  touching  the  validity  of  a 
will.  2  Bl.  Com.  603.  In  New-York, 
this  is  a  case  for  granting  special  letters  ad 
colligendum.     2  Bev.  Stat.  [76],  19,  §  38. 

ADMINISTRATOR.      Lat  and  Eng. 

(from  administrarCy  q.  v.]  In  the  civil 
aw.  A  manager  or  conductor  of  affiiirs, 
especially  the  affairs  of  another,  in  his 
name  or  behal£  A  manager  of  public  af- 
fairs in  behalf  of  others.  Calv.  Lex.  A 
public  oflScer,  ruler  or  governor,  {presses, 
Gr.  ofx-v.)     Nov.  96,  gL     Cod.  12.  8. 

In  old  English  law.  A  manager ;  one 
who  took  care  or  had  charge  of  another's 
property  or  affairs.  Quod  nunquam  fuit 
baltivus  ejus,  vel  mercator,  vel  denariorum 
suorum  receptor,  vel  administrator;  that 
he  never  was  his  bailiff,  or  merchant,  or  re- 
ceiver of  his  moneys,  or  manager.  Fleta, 
lib.  2,  c.  70,  §  9. 
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In  modern  law.  He  who  administers ; 
he  who  has  authority  to  administer,  that 
is,  to  manage  and  dispose  of  the  estate  of 
an  intestate,  or  testator  having  no  execu- 
tor ;  he  to  whom  the  right  of  administra- 
tion has  been  granted  oy  law.  See  Ad- 
minister, Administration,  In  the  statute 
of  31  Edw.  III.  St.  2,  c.  11,  by  which  the 
law  of  administration  was  established,  the 
administrator  is  called  the  deputy  of  the 
ordinary  by  whom  he  was  appointed.  2 
Beeves^  Hist,  Eng,  Law,  387.  TkeloalVs 
Dig.  lib.  1,  c  19. 

ADMINISTRATRIX.  L.  Lat  and  Eng. 
[from  administrare,  q.  v.]  A  female  who 
administers,  or  to  wnom  the  right  of  ad- 
ministration has  been  granted.  See  Ad- 
minister.  Administration, 

ADMIRAL.  [Fr.  am^rel,  amiral ;  L. 
Lat  admirallus,  admiralis,  admiralius,  or 
amiralius ;  from  Gr.  ditripdXios,  from  Arab. 
amir,  a  chief,  and  Gr.  axioj,  of  the  sea.]  A 
naval  commander,  officer  or  magistrate; 
either  chief,  or  subordinate.*  Spelman, 
voc.  Admiralius,  Called  also  anciently 
capitaneus  et  custos  maris,  (captain  and 
warden  of  the  sea;)  prcefectus  maris,  sive 
classis,  (governor  of  the  sea,  or  of  the 
fleet;)  arckithalassus,  or  thalassiarcka,  (ru- 
ler of  the  sea,  that  is,  of  naval  forces  or 
affairs.)  Chart,  48  Hen,  IIL  Co,  Zitt. 
260  b.  In  the  Digests,  mention  is  made 
of  one  Seius  Satuminus  who  is  styled  ar- 
chiguhernus  ex  classe  Britannica^  Dig*  36. 
1.  46. 

The  title  of  admiral  is  now  considered 
as  exclusively  belonging  to  naval  comman- 
ders of  the  highest  rank.  The  office  of 
admiral  of  England,  or  Lord  high  admiral, 
{dominus  magnus  admiralius  Anglice,) 
created  in  the  reign  of  Edward  I.  is  still 
recognised,  although  it  has  latterly  been 
exercised  by  commissioners  termed  Lords 
of  the  Admiralty.  Spelman,  ub,  sup.  See 
1  Hale's  Hist,  Com,  Law,  (Runnington's 
ed.)  36,  note.  P,  Cyclopedia,  An  impor- 
tant feature  of  this  office  was  the  judicial 
cognizance  of  maritime  causes  which  be- 
longed to  it,  out  of  which  has  grown  the 
present  court  of  admiralty.  Neither  the 
office  nor  title  has  been  adopted  in  the 
United  States.  Spelman,  in  his  elaborate 
exposition  of  this  word,  has  traced  its  ori- 
lyin  to  the  am£ralius  of  tiie  Eastern  empire. 
See  Ameralius, 

ADMIRAL.  pL  Lat  admiralius,']  In 
European  law.  An  officer  who  presided 
over  the  admiralitas,  or  collegium  ammi- 


ralitatis,  Loccenius  de  Jur,  Mar,  lib.  2, 
c.  2,  §  1.     See  Admiralitas, 

ADMIRALITAS,  Ammiralitas,  L.  Lat 
Admiralty ;  the  admiralty,  or  court  of  ad- 
miralty. CUrke^s  Prax,  ijur,  Adm.  See 
Admiralty, 

In  European  law.  An  association  of 
private  armed  vessels  for  mutual  protection 
and  defence  against  pirates  and  enemies, 
{navium  privatorum  coitio  adversus  piratas 
aut  alios  invasores,)  Grot,  de  Jur,  Belli, 
lib.  2,  c.  12,  §  4.  Loccenius  de  Jur,  Mar. 
lib.  2,  c.  2.  Called  by  Loccenius,  societas 
navalis  hellica,  and  collegium  ammiralitatis. 
Id,  ibid.  It  corresponded  with  the  Greek 
(ri;/iir>oia,  or  fy^nXoia,  Ghot,  ds  J,  B.  ubi 
supra, 

ADMIRALTY,  or  COURT  OF  ADMI- 
RALTY. [L.  Lat  admiralitas,  or  curia 
admiralitatts,]  The  court  of  the  admiral ; 
a  maritime  court  established  in  England 
about  the  reign  of  Edward  III.  and  held 
before  the  Lord  high  admiral  or  his  deputy, 
a  judge  of  the  admiralty,  and  now  always 
held  before  the  judge ;  having  cognizance 
of  all  maritime  causes,  and  injuries  com- 
mitted on  the  high  seas,  or  on  those  parts 
of  the  coast  which  are  not  within  the  body 
or  limits  of  an  English  county,  (injra  cor- 
pus comitatus,)  or  within  the  jurisdiction 
of  the  common  law.  Spelman,  voc.  Admi- 
ralius, 1  Hale^s  Hist,  Com,  Law,  41 — 61. 
3  Bl,  Com,  69.  4  Id,  268.  2  Steph,  Com. 
435,724.  4/rf.  330.  2  Oallison's  B.  S9S. 
1  Sumner's  R.  653 — 666.  It  is  a  court  of 
criminal  and  civil  jurisdiction,  the  latter 
being  also  twofold,  and  holden  before  dis- 
tinct tribunals ;  one,  the  ordinary  court  for 
deciding  controversies  relating  to  contracts 
made  at  sea,  [or  maritime  contracts,]  caUcd 
the  Instance  court,  (q.  v.) ;  the  other,  called 
the  Prize  court  (q.  v.),  for  determining  the 
right  to  maritime  captures  and  seizures. 
1  Wooddes,  Lect,  83,  84.  1  Kenfs  Com. 
353,  364.  See  Maritime  causes.  By  the 
statute  of  3  <fe  4  Will.  IV.  c.  36,  the  crim- 
inal jurisdiction  of  this  court  was  conferred 
upon  the  new  court  established  in  London, 
called  the  "  Central  criminal  court ;"  and 
its  civil  jurisdiction  has  been  extended,  and 
its  practice  materially  modified  by  the  later 
statute  of  3  &  4  Vict  c.  65.  See  3  Steph. 
Com,  727.  4  Id,  331.  Its  proceedings 
are  generally  according  to  the  course  and 
method  of  the  civil  law,  like  those  of  the 
ecclesiastical  courts,  upon  which  account  it 
is  usually  held  at  Doctors'  Commons,  in 
London ;  but  it  is  no  court  of  record,  any- 
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more  than  the  spiritnal  courts.  3  BL  Cam, 
69.  3  Steph,  Com.  436.  2  Chitt.  Otn, 
Pr.  60a— 539. 

In  the  United  States,  the  jnrisdiction 
of  the  admiralty  is  not  confined  to  tide- 
waters, but  extends  to  all  public  navigable 
lakes  and  rivers,  where  commerce  is  car- 
ried on  between  different  States,  as  well  as 
foreign  nations.  20  Howard's  R.  296, 301. 
12  Id.  443.  The  district  courts  of  the 
United  States  possess  all  the  powers  of 
courts  of  admirdty,  whether  considered  as 
instance  or  as  pnze  courts ;  no  distinction 
or  division  in  that  respect  being  recognised 
as  in  England.  3  Dalla^  R.  6.  And  see 
further,  1  Kenfs  Cmti.  363 — 380.  UrdUd 
States  Digest,  Admiralty. 

ADMISSION.  [Lat  admissio,  from  ad- 
mittere,  from  ad,  to,  and  mittere,  to  send.] 
A  taking,  or  letting  in ;  permission  to  ex- 
ercise certain  rights  or  privileges,  to  fill  an 
office,  &c. ;  as  ihe^admission  o?  an  attorney 
or  counsellor  to  practice ;  the  admission  of 
an  individual  as  a  member  of  a  corpora- 
tion ;  the  admission  of  a  clerk  to  a  bene- 
fice, &c 

Acknowledgment,  allowance,  conces- 
i^ioo,  consent ;  as  the  admission  of  a  &ct  in 
evidence  ;  the  admission  of  service  of  pa- 
pers in  practice.  Strictly,  admission  refers 
to  something  already  done;  consent,  to 
something  proposed  to  be  done.  See  Con- 
9ent. 

ADMISSION.  In  English  ecclesiasti- 
cal law.  The  act  of  the  oishop,  who,  on 
approvjd  of  the  clerk  presented  oy  the  pat- 
ron, after  examination,  declares  him  fit,  ^or 
able,  habilem,)  to  serve  the  cure  of  tne 
church  to  which  he  is  presented,  by  the 
words  admitto  te  hahilem;  I  admit  thee 
able.  Co.  Litt.  344  a.  4  Co.  79.  1 
CraWs  Real  Prop.  138,  §  123. 

ADMISSIONALIS.  L.  Lat  In  Eu- 
ropean  law.     An  usher.     Spelman. 

ADMITTANCE.  In  English  law.  The 
form  of  giving  seisin  of  a  copyhold  estate, 
correroonding  with  livery  of  seisin  of  a 
freehold ;  one  of  the  formalities  necessary 
for  the  conveyance  of  copyhold,  the  other 
two  being  surrender,  and  presentment* 
2  BL  Com.  366 — 370.  2  Steph.  Com.  52, 
54.  Burton's  Real  Prop.  390,  pL  1263. 
See  Copyhold,  Surrender. 

ADMITTERR  Lat  [from  ad,  to,  and 
mittere,  to  send.]  In  the  civil  law.  To 
admit;  to  receive;  to  accept;  to  allow. 
2)^.14.19.11.1.    Brissonius.   Calv.  Lex. 

To  admit ;  to  acknowledge.     Id. 


To  commit;  as  an  offence.  Dig.  4.  6. 
38.  pr.     Brissonius. 

ADXEPOS.  Lat  In  the  civil  law.  A 
great  grandson's  grandson.  Inst.  3.  6.  5. 
Dig.  38.  10.  7.  Id.  38.  10.  10.  16.  Writ- 
ten in  the  Florentine  Pandects,  atnepos. 

ADNEI^TIS.  Lat  In  the  civU  law. 
A  great  grand-daughter's  grand-daughter. 
Inst.  3.  6.  5.  Dig.  38.  10.  7.  Id.  38. 
10.  10.  16.     Otherwise  written,  atneptis. 

ADNIIIILARE.  L.  Lat  Ffrom  ad,  to, 
and  nihil,  nothing.]  In  old  English  law. 
To  reduce  to  nothing;  to  treat  as  nothing; 
to  hold  as,  or  for  nought ;  to  avoid.  Judi- 
cia  in  curia  regis  reddita  non  adnihilentur, 
sed  stent  in  suo  robore  quousque  per  errorem 
aut  attinciam  adnullentur;  judgments  ren- 
dered in  the  king's  court  shall  not  be  held 
for  nought,  but  shall  stand  in  force  until 
they  be  annulled  by  error  or  attaint.  2 
Inst.  360.  Dedici  poterit  vel  adnihilarijo^ 
quietam  clamanciam ;  may  be  denied  or 
avoided  by  quit  claim.  Fleta,  lib.  2, 
c.  63,  §  1. 

Adnichile  is  used  in  the  statute  28  Hen. 
Vni.  c.  7  ;  and  adnichilate  by  old  English 
writers.     Richardson^  s  Diet. 

ADNOTATIO,  Annotatio.  Lat  [from 
adnotare,  to  mark  upon.]  In  the  civil  law. 
The  subscription  of  a  name  or  signature  to 
an  instrument.  Cod.  4.  19,  6,  7.  Other- 
wise called  subnotatio. 

A  rescript  of  the  prince  or  emperor, 
signed  with  his  own  hand,  or  sign  manual 
Cod.  1.  19.  1.  Id.  1.  2.  10.  "  In  the  im- 
perial law,  casual  homicide  was  excused  by 
the  indulgence  of  the  emperor,  signed  with 
his  own  sign-manual,  annotatione principis.^' 
4  Bl.  Com.  187.     Cod.  9.  16.  5. 

ADNULLARE.  L,  Lat  To  annul. 
See  Adnihilare. 

ADOLESCENTIA.  Lat  [fTomadoles- 
cere,  to  grow.]  In  the  civil  law.  Adoles- 
cence, or  youth ;  the  age  between  puberty 
and  majority ;  commencing  at  fourteen  in 
males,  and  twelve  in  females.  1  MacJceld. 
Civ.  Law,  136,  §  126. 

ADONQUES,  Adonque,  Adunque, 
Adoun.  L.  Fr.  Then.  Litt.  sect  167. 
Kelham. 

ADOPTIO.  Lat  [from  adoptare,  which 
from  ad,  to,  and  optare,  to  choose.]  In  the 
civil  law.  A  taking  or  choosing  of  an- 
other's child  as  one's  own;*  adoption. 
This  was  done  in  two  ways ;  by  imperial 
rescript,  (principali  rescripto,)  which  gave 
authority  to  adopt  persons  of  either  sex, 
who  were   sui juris,  (i.  e.  independent;) 
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and  bj  authority  of  the  magistrate,  (impe- 
rio  mcigistraHls^  which  allowed  the  adop- 
tion of  persons  actually  under  the  power  of 
their  parents.  Inst,  1.  11.  1.  The  last  of 
these  methods  was  properly  adoptioy  or 
adoption,  the  former  being  termed  arrogor 
Hoy  or  adrogatioy  (q.  v.)  Id,  ibid.  Dig.  1. 
7.  1.  Cod.  8.  48.  The  adoption  of  chil- 
dren is  still  regulated  by  law  in  Germany 
and  France,  but  is  not  recognised  in  Eng- 
lish or  American  law. 

ADOPTION.     See  Adoptio, 

ADOPTIVUS.  Lat  [from  adoptare,  to 
adopt]  In  the  civil  law.  Adoptive.  Ap- 
plied both  to  the  parent  adopting,  and  the 
child  adopted.  Inst.  2.  13.  4.  Id,  3.  1. 
10—14. 

ADPLUMBARE.  Lat  [from  ad,  to, 
and  plumbum,  lead.]  In  the  civil  law. 
To  solder;  to  unite  by  soldering.  Adplum- 
batum ;  soldered.  I)ig.  6.  1.23.5.  Ad- 
plumbatura;  soldering.  See  Applumba- 
iura. 

ADPROMISSOR.  Lat  [from  ad,  to, 
and  promissor.^  In  the  civil  law.  A  sure- 
ty ;  one  who  binds  himself  for  another,  or 
in  addition  to  another ;  one  who  engages 
to  do  the  same  thing  that  the  promissor 
does.     Dig,  45.  1.  52. 

ADQUIRERE.  Lat  [from  ad,  to,  and 
qucerere,  to  seek.]  In  the  civil  and  old 
English  law.  To  acquire;  to  gain.  See 
Acquirere.  Adquiritur  possessio;  posses- 
sion is  acquired.  Fleta,  lib.  4,  c  18,  §  2. 
Hes  corporales  animo  adquiruntur  et  corpore, 
per  traditumem ;  corporeal  things  are  ac- 
quired by  the  mind  (will  or  intent,)  and  the 
body,  (manual  act^)  by  delivery.     Id.  ibid. 

ADRECTARE,  Adretiare,  Addressare. 
L.  Lat  [from  ad,  to,  and  rectum,  right; 
€td  rectum  ire,  recto  stare.^  In  old  English 
law.  To  do  right;  to  satisfy;  to  make 
amends.  Gerv.  Dorobem.  A.  D.  1170. 
Cowell.     See  Ad  rectum. 

ADRESSER.  L.  Fr.  To  prepare.  KeU 
ham. 

ADRHAMIRE,  Arhamire,  Arramire, 
Arramxire.  L.  Lat  [from  old  Fr.  arramir.^ 
In  old  European  law.  To  undertake,  de- 
clare, or  promise  solemnly ;  to  pledge ;  to 
pledge  one^sselfto  make  oath.  Form.  Vett. 
sect  1.  Bignonius.  Spelman.  See  Ar- 
ramare. 

ADS,  Adsm.,  Ats.  In  practice.  A  con- 
traction of  ad  sectam,  used  in  entitling  pa- 
pers on  the  part  of  the  defendant  in  a  suit ; 
as,  "  C.  D.  ads.  A.  B."     See  Ad  sectam. 

ADSALLIRE.  Assalire.    L.  Lat  [from 


Fr.  assaillir,  from  Lat  (usilire,  to  assail] 
In  old  European  law.  To  assail  or  set 
upon ;  to  maKe  an  assault  or  attack  upon 
one,  (impetum  in  aliquem  facere,  adoriri, 
invadere.)  Spelman.  Jfarcu(f.  lib.  1,  form. 
29,  39,  cited  ibid.     L.  Salic,  tit  16,  §  2. 

ADSCENDENTES.  Lat  In  the  civil 
law.  Ascendants.  Dig.  23.  2. 68.  Cod. 
5.  5.  6. 

ADSCRIBERE,  Ascribere.  Lat  [fix)in 
ad,  to,  and  scribere,  to  write.]  In  the  civil 
law.  To  add  in  writing,  or  by  writing ;  as 
by  a  codicil.     Dig.  28.  4.  5. 

To  add  one's  name  to  an  instrument  as 
a  witness.  Dig.  28. 2.  22.  4.  Cod.  8.  38. 
14j)r. 

To  annex  or  bind  to,  in  writing.  See 
Adscriptus. 

ADSCRIPTUS,  ^«m>/tM.  Lat  [from 
adscribere,  q.  v.]  In  the  civil  law.  Added, 
joined,  annexed  or  bound  by  or  in  writing; 
enrolled,  registered ;  united  by  writing  or 
enrollment ;  united,  joined,  annexed,  bound 
to,  generally.  Servus  colonce  adscriptus ; 
a  slave  annexed  to  an  estate  as  a  cultiva- 
tor. Dig.  19.  2.  54.  2.  Fundus  adscrip- 
tus ;  an  estate  bound  to,  or  burdened  with 
a  duty.     CW.  11.  2.  3. 

ADSCRIPTUS  GLEB^.  Lat  In  the 
civil  law.  Annexed  to  the  soil  Slaves, 
in  the  middle  ages,  were  adscripti  glebai, 
and  were  conveyed  by  sale,  together  with 
the  farm  or  estate  to  which  they  belonged. 
1  RobertsofCs  CJiarles  V.  Appendix,  note 
ix.  In  Scotland,  as  late  as  the  reign  of 
George  III.  laborers  in  collieries  and  salt 
works  were  bound  to  the  coal-pit  or  salt- 
work  in  which  they  were  engaged,  in  a  man- 
ner similar  to  that  of  the  adscripti  of  the 
Romans.  BelVs  Diet.  voc.  Coaliers  and 
Salters. 

ADSCRIPTITTUS,  Adscripticius,  As- 
criptitius.  Lat  [from  adscriptus,  q.  v.] 
In  the  civil  law.  United,  annexed,  or  bound 
to.  Adscriptitii,  (Gr.  hairSy^foi,)  were  a 
class  of  cultivators  who  were  annexed  to  the 
land,  without  the  power  of  leaving  it,  and 
whose  earnings  or  peculium  belonged  to 
their  owners  or  masters,  {rdu  Ssasdrats  dt^iKet.) 
Cod.  11. 47.  19.  There  was  very  little  dif- 
ference between  them  and  slaves.  See  Cod. 
11.  41.  21.  And  see  further  as  to  their 
condition.  Id.  23,  24.  Nov.  54.  Const. 
Imp.  Jtut.  2. 

ADSCRIPTITn  GLEBM  Lat  In  old 
English  law.  Annexed,  bound  or  adstrict- 
ed  to  the  soil ;  employed  in  cultivating  it, 
and  in  performing  other  rural  services  for 
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&e  owner.  Hargr.  Co.  lAtU  note  1,  to 
lib.  2.  "AacriptitiooBtotheBoil"  Blackst 
Law  Tr.  96,  97,  98.  A  tenn  applied  to 
tenanta  by  yilleia  socage,  and  commonly 
•opposed  to  denote  a  condition  approaching 
nearer  to  tliat  of  slaves  than  of  freemen. 
ffarff,  Co.  Litt,  ub.  tup.  But,  according 
to  Bracton,  they  were  so  called  because,  so 
long  as  they  did  the  appointed  services, 
they  had  the  privilege  not  to  be  removed 
from  ike  #(w7,  (gaudent  privilepio  quod  a  gle- 
ha  amoveri  non  poterunt,)  and  were  in  fact 
freemen.  Bract.  foL  1  a.  209  a.  Id.  foL 
4b.  SeeFUtOy  lib.  1,  c.  8,  §  3.  The  term 
is  also  used  in  old  Scotch  law.  Skene  de 
Verb.  Sign.  voc.  Bondagium. 

ADSECTJRARK  L.  Lat  Ffrom  ad,  to, 
and  securuty  secure.]  In  old  English  law. 
To  make  secure;  to  secure  by  giving 
pledges  or  sureties ;  (pignore  velfidejuesione 
interpoeita  eecurum  facere,)  Spelman. 
CkarL  apud  Hoved.  an.  1174,  cited  t6u/. 

In  commercial  law.  To  insure  or  as- 
sure.    See  Adsecuratio. 

ADSECURATIO,  Aeseeuratio.    L.  Lat 

tfrom  adeecurarej  q.  v.]     In    commercial 
iw.     Assurance ;  insurance.     Loccen.  de 
Jur.  Mot.  Ub.  2,  c  5,  §§  1—6. 

ADSESSORES,  Anteeoree.  Lat  [from 
admdere,  to  sit  by.]  In  the  civil  law.  Per- 
sons who  were  employed  to  assist  magis- 
trates and  pudges  with  advice  in  the  dis- 
charge of  their  ofSces.  Dig.  1.  22.  Cod. 
I-  51.  Called  also  eomites  and  consiliarii. 
IHg.  1.  22.  4,  5.  See  Aeseseoree. 
.  In  old  English  law.  Assessors  or  ad- 
Beasora.  An  ancient  title  of  masters  in 
chi&Dcery.  Treatise  of  the  Maieters  of  the 
Chauncerie;  Harg.  Law.  Tr.  IL 

ADSIGNARE.  Lat  [from  ad,  to,  and 
tignare,  to  mark.]  In  tbe  civil  law.  To 
affix  a  seal  to  an  instrument;  to  seal  it; 
to  seal  in  company  with  others.  Dig,  26. 
8.  20.    See  Aesignare. 

To  assign;  to  designate  for  a  specific 
purpose.    See  Assignare. 

ADTRACTUS.  L.  Lat  [from  aWroAere, 
to  draw  to.]  In  old  European  law.  A 
thing  acquired  or  purchased ;  a  purchase ; 
{comparatum,  acquisitum,  perquieitum.) 
Spelman.  A  tenn  of  frequent  occurrence 
in  MarcuUus,  and  ancient  charters. 

ADTUNC.  L.  Lat  Then.  1  Ld.  Raym. 
123.  2  5AouT.  284.  Adtunc  exietens  ;  lii^n 
being.     Telv.  28. 

ADULT.  [Lat  adultus,  from  adolescere.] 
In  the  civil  law.  One  who  has  arrived  at 
the  age  of  cuioleMntia,  or  youth.     A  term 


applied  to  males  alter  the  age  of  fourteen, 
and  to  females  after  twelve.  1  Mackeld. 
Civ.  Law.  136,  §  126.     See  Adolescentia. 

In  the  common  law.  One  who  is  of  fiill 
age.     1  SiMintt.  R.  663,  657—659. 

ADULTER.  Lat  [see  adulterium.'] 
In  the  civil  law.  An  adulterer.  Dig. 
48.  6.  4.  pr.  Id.  48.  6.  15.  8.  One  who 
corrupts  the  wife  of  another,  (^i  alienam 
matremfamilias  corrumpit.)  Id.  50.  16. 
225. 

ADULTERA.  Lat  [see  adulterium.] 
In  the  civil  law.  An  adulteress ;  a  woman 
guilty  of  adultery.  Dig.  48.  6.  4.  pr.  Id. 
48,  5.  15.  8. 

ADULTERARK  Lat  In  the  civil  law. 
To  adulterate ;  to  corrupt ;  to  fialsify ;  to 
counterfeit  or  forge.  Adulterare  rationed; 
to  forge  accounts.     Dig.  11.  3.  1.  5. 

ADULTERATOR.  Lat  [from  adulte- 
rare, to  corrupt  or  forge.]  In  the  civil 
law.  A  forger ;  a  counterfeiter.  Adulte- 
ratores  monetae ;  counterfeiters  of  money. 
Dig.  48.  19.  16.  9. 

ADULTERINE,  [from  Lat  adulteri- 
nu»,  q.  v.]  In  old  Eiglish  law.  Unlaw- 
ful; unlicensed;  unauthorized.  Guilds  or 
companies  established  without  the  royal  li- 
cense were  called  adulterine.  In  the  year 
1180,  sixteen  of  these  adulterine  guilds 
were  fined  by  Henry  II.  Madd.  Hist.  Exch. 
A.  D.  1180.  Smith's  Hist.  London,  vol.  L 
p.  179. 

ADULTERINUS.  Lat  In  the  civil 
law.  Illicit ;  unlawful ;  illegitimate  ;  spu- 
rious ;  false  or  forged.  Adulterina  moneta  ; 
counterfeit  money.  Dig.  48.  13.  6.  1. 
Adulterinum  testamentum  ;  a  forged  will. 
Id.  48.  10.  6.  pr. 

In  old  English  law.  Corrupt ;  spurious ; 
counterfeit ;  forged.  Sigillum  adulterinum; 
a  spurious  or  counterfeit  seal.  Fleta,  lib.  3, 
c.  14,§4.    /rf.  lib.  4,  c.  10,§3. 

Unlawful ;  unauthorized  ;  illegal ;  adul- 
terine. De  castris  adulterinis  quce  ab  ini- 
tio guerrcB  constructafuerunt ;  concerning 
adulterine  castles  which  have  been  built 
since  the  beginning  of  the  war.  Claris.  2, 
Hen.  III.  m.  11,  d.  Castella  adulterina 
quce  tempore  regis  a  quocunque  constructa 
sunt,  diruentur;  adulterine  castles  which 
have  been  built  during  the  king's  reign  by 
whomsoever,  shall  be  demolished.  Matt. 
Par.  A.  D.  1153.  Magna  Carta,  Hen.  L 
A.  D.  1217,  c.  47.  Blackst.  Mag.  Cart. 
Introd.  Ixii.  IxiiL 

ADULTERIUM.  Lat  [from  ad,  to, 
and  alter,  another ;  quasi  adulterium.^    In 
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the  civil  law.  Adultery;  the  crime  of  cor- 
rupting a  married  woman,  or  the  wife  of  an- 
other. So  called^  according  to  Festus,  ex 
eo  quod  ad  alterius  torum  accedatur ;  be- 
cause the  oflfender  goes  to  the  bed  of  an- 
other ;  or,  according  to  others,  because  the 
adulterer  betakes  himself  ad  alteram  ;  {to 
another  woman.)  See  Calv,  Lex,  Tne 
Koman  lawyers  distinguished  between 
adulterium  and  stuprum(q,  v.)  but  the  Lex 
Julia  used  both  terms  indifferently,  to  ex- 
press the  same  offence.  Dip,  50.  16.  101. 
Id.  48.  5.  6. 1.     Id.  48.  6.  34. 

In  old  English  law.  A  fine  imposed  for 
the  offence  of  adultery  and  fornication,  (Sax. 
legerwite^  or  lairwite^  q.  v.) ;  the  privilege 
of  imposing  such  a  fine,  which  tne  lords 
of  some  manors  possessed.  Spelman. 
Domesday  Book,  cited  Ibid. 

ADULTERY.  [Lat  adulterium.]  In 
criminal  law.  Criminsd  conversation  be- 
tween a  married  person  and  one  of  the  op- 
posite sex,  whether  married  or  single,  be- 
ing in  the  former  case  sometimes  called 
double^  and  in  the  latter,  single  adultery.* 
In  England,  it  was  anciently  punished  as 
a  crime,  but  is  now  left  to  the  coercion  of 
the  spiritual  courts,  the  temporal  courts 
taking  no  cognizance  of  it,  otherwise  than 
as  a  private  injifry ;  for  which,  in  the  case 
of  adultery  by  a  wife,  the  husband  may 
have  an  action  of  trespass  a^nst  the  adul- 
terer.    4  Bl.  Com.  65.     3  Id.  139. 

In  the  United  States,  it  is  generally  pun- 
ished as  a  public  offence,  by  fine  and  im- 
prisonment. See  Statutes  of  the  several 
States^  United  States  Digest,  Adultery. 

ADVANCEMENT.  [L.  Lat  advancea- 
mentum.]  A  payment  or  appropriation  of 
money,  or  a  settlement  of  real  estate  made 
by  a  parent  to,  or  for  a  child,  in  advance, 
or  anticipation  of  the  distributive  share  to 
which  such  child  would  be  entitled  after 
his  death,  and  with  a  view  to  a  portion  or 
settlement  in  life.*  2  BL  Com.  517. 
Lovelass  on  Wills,  140  et  seq.  2  N.  Y.  Bev. 
St.  [97,]  37,  §§  76—78.  A  giving  by  an- 
ticipation the  whole,  or  a  part  of  what  it 
is  supposed  a  child  will  be  entitled  to,  on 
the  death  of  the  party  making  the  advance- 
ment Parker,  C.  J.  17  Mass.  R.  356, 
358. — A  provision  made  by  a  parent  for 
his  child,  of  money  or  property,  the  entire 
interest  in  which  passes  out  of  the  former 
in  his  lifetime,  though  it  is  not  requisite, 
in  all  cases,  that  it  should  take  effect  in 
possession  before  the  death  of  the  parent 
Ligon,  J.  22  Alabama  R.  233,  236  ;  citing 


2  Wm:sExec.  923.  2  P.  Wms.  440,  445. 
Toller,  Exec.  380.  To  constitute  an  ad- 
vancement, the  fether  must  divest  himself 
of  all  interest  in  the  property  the  child  re- 
ceives. 24  Mississippi  R.  619.  See  21 
Alabama  R.  761. 

An  advancement  is  a  gift.  Where  a  fa- 
ther, on  advancing  a  sum  of  money  to  a  son, 
takes  a  bond  for  its  re-payment,  with  or 
without  interest,  it  is  a  debt,  and  not  an  ad- 
vancement 21  Penn.  St.  R.  288.  A  con- 
veyance of  property,  to  take  effect  at  the 
death  of  the  grantor,  is  an  advancement 
13  ^.  Mon.  526.  The  maintenance  or  ed- 
ucation, or  giving  of  money  to  a  child, 
without  a  view  to  a  portion  or  settlement 
in  life,  is  not  an  advancement  2  AT.  Y. 
Rev.  St.  [98,]  37,  §  78.  Lovelass  on  Wills, 
140,  220.  4  Eenfs  Com.  418.  United 
States  Digest,  Advancement 

ADVANTAGIUM.  L.  Lat  In  old 
pleading.  An  advantage.  Co.  Entr.  484. 
Towns.  PI.  50. 

ADVENA.  Lat  [from  acfvemVe,  to  come 
to.]  In  the  civil  law.  One  who  comes 
from  abroad,  {aliunde  adveniens.)  Defined 
in  the  Digests  by  the  Or.  hotKos,  (one  who 
is  away  from  home,  aw  dtxov.)  Dig.  50. 16. 
239.  4.  One  who  makes  a  temporary  stay 
in  a  place ;  a  stranger  or  sojourner.  Calv. 
Lex.     Advena  mercator.     Dig.  5.  1.  19.  2. 

ADVENIR.  L.  Fr.  [from  Lat  advenire, 
to  come  to,  to  happen.]  To  come  to ;  to 
become.  Kelham.  Adveigne ;  happens, 
becomes.     Id. 

ADVENT.  [Lat  adventus.]  A  period 
of  time  recognised  by  the  English  common 
and  ecclesiastical  law,  beginning  on  the 
Sunday  that  falls  either  upon  St  .Andrew's 
day,  being  the  30th  of  November,  or  the 
next  to  it,  and  continuing  to  Christmas 
day.   Cowell.  Termes  de  la  Leg.    Wharton, 

ADVENTITIUS,      Adventicius.     Lat 

[from  advenire,  to  come  to,  to  happen.] 
n  the  civil  law.  Coming  from  without, 
from  another  person,  or  thmg ;  from  anoth- 
er than  the  usual  source :  adventitious ; 
foreign.  Dos  adventitia  ;  a  dowry  or  por- 
tion given  by  another  person  than  a  parent 
Dig.  23.  3.  5,  11.  Cod,  5. 13. 1.  Nov.  91, 
c.  2.     Bract,  fol.  92. 

Accidental ;  incidental ;  accessory.  Dig. 
40.  9.  6. 

ADVENTURA.  L.  Lat  An  adven- 
ture. 2  Mon.  Angl.  615.  Towns.  PL  50. 
Flotson,  jetson  and  lagon  are  styled  advent 
turcB  maris,  (adventures  of  the  sea.)  Hale 
de  Jur.  Mar.  pars  1,  c.  7. 
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ADVENTURE.  Fr.  and  Eng.  [from 
Lat  cuf venire,  to  happeiLj  A  chance,  or 
accident.  JSn  adventnre  «  ;  in  case.  A>/- 
kam.    See  Misadventure. 

In  mercantile  law.  A  risk,  or  hazard ; 
an  enterprise,  [L.  Lat  j)er{clitatio,  adventu- 
ra  ;]  a  thing  sent  to  sea,  at  the  risk  of  the 
person  sendms  it*  TThishaw.  Lex  Mer- 
eatoria,  A  ming  sent  to  sea,  nnder  the 
care  of  a  supercargo,  at  the  risk,  and  for 
the  benefit  of  the  party  sending  it     • 

Something  which  a  seaman  is  permitted 
to  cany  abroad  with  a  view  to  sell  for  pro- 
fit    Webster. 

ADVERSA.  Lat  [see  Adversus.]  In 
the  ciril  law.  Adverse  ;  opposite  ;  unfs^ 
vorabie;  afflictive.  Adversa  fortuna.  Dig, 
45.  1.  83.  5.  Adversa  valetudo  ;  adverse 
health;  ill  health.  Adversa  valetudo  ex- 
cutat ;  ill  health  is  an  excuse.  Dig.  27.  1. 
10.  8.    Sec  FUta,  lib.  6,  c  7,  §  7. 

ADVERSE  POSSESSION.  In  the  law 
of  titles.  The  possession  of  lands  for  a  cer- 
tain length  of  time  adver$elyj  or  in  opposi- 
tion to  the  title  of  another ;  the  possession 
of  a  person  claiming  under  a  title,  or  under 
color  of  a  title  adverse  to,  or  inconsistent 
with  that  of  another  claimant  who  is  out  of 
poaaession.*  To  make  a  possession  ad- 
verse, so  as  to  constitute  a  bar  to  the  as- 
sertion of  a  l^ral  title  by  the  owner  of  it, 
or  by  one  against  whom  the  adverse  occu- 
pant brings  ejectment,  it  must  be  an  actual, 
continued,  visible,  notorious,  distinct  and 
hostile  possession.  Duncan,  J.  6  Serg.  db 
Baufle,  21.  2  Smith's  Lead.  Cos.  (Am. 
ed.)  416,  note.  A  possession,  to  be  adverse, 
must  be  inconsistent  with  the  title  of  the 
claimant  who  is  out  of  possession ;  it  must 
be  accompanied  with  a  claim  of  title,  ex- 
clusive of  the  rights  of  all  others,  and  must 
be  definite,  notorious  and  continued  for 
the  period  of  twenty  years.  24Wend€ir8B. 
587.  See  1  Burr.  60.  2  Smith's  Lead. 
Cos.  396.  2  Jac.  ±  Walk.  1,  139,  140. 
8  CrasMt  R.  462.  7  Wheaton's  JR.  59. 
5Peteri  iZ.  402.  19  Fenn.  St.  R.  262. 
5  Maryland  R.  256.  15  Illinois  R.  271. 
Clerke's  N.  Y.  Digest^  Adverse  possession. 

Adversary  is  used  for  adverse,  by  Mar- 
shall, C.  J.  8  Cranch,  462,  and  Story,  J.  7 
Wheatmi,  59. 

ADVERSUS.  Lat  In  the  civH  law. 
Against,  {contra).  Adversus  honos  mores; 
against  good  morals.  Dig.  47.  10.  15. 
See  titles  of  the  Code;  Cod.  2.  27-38. 
Adverse ;  opposite ;  afflictive.  Calv. 
Lex. 


ADVICE.  In  mercantile  usage.  In- 
formation; direction  or  instruction  given' 
by  a  correspondent  Ckitty  on  Bills,  162, 
166.  Information  given  by  one  merchant 
or  banker  to  another,  by  letter,  in  regard 
to  bills  or  drafts  drawn  by  the  former  on 
the  latter;  with  particulars  of  date  or 
sight,  the  sum,  to  whom  made  payable, 
Ac.     Mcculloch's  Diet. 

ADVISAMENTUM,  Avisamentum.  L. 
Lat  [from  advisare,  q.  v.]  In  old  prac- 
tice. Advisement;  advice.  Towns.  PI. 
51.     Prynne  Rec.  85,  230. 

ADVISARE  L.  Lat  [L  Fr.  aviser.] 
In  old  practice.  To  advise;  literally,  to 
see  to ;  to  look  to,  or  look  into,  to  delibe- 
rate or  consider.  Curia  advisare  vult;  the 
court  will  advise,  L  e.  examine,  deliberate, 
or  consult  together,  before  giving  their 
opinion,  or  judgment  "Here  is  an  ad- 
vtsare  vult,  mdefinitely.'*  Holt,  C.  J.  12 
Mod.  269.  A  more  correct  form  is  advi- 
sari,  (q.  v.) 

ADVISARL  L.  Lat  [L.  Fr.  etre 
avise.'\  In  old  practice.  To  oe  advised; 
to  be  prepared  for  decision,  by  examination 
and  deliberation.  Curia  advisari  vult ;  the 
court  will  be  advised,  that  is,  will  take  time 
to  examine  and  consider,  before  giving 
judgment  Et  quia  dtctus  Justi£ — se  af 
visari  vult;  and  because  the  said  justice 
will  be  advised.  Keilw.  57  b.  Et  quia 
curia  hie  de  judicio  super  prcemissis  in  hac 
parte  reddend*  nondum  advisatur,  <^c.,  dies 
inde  datum  est,  doc. ;  and  because  the  court 
here  is  not  yet  advised  of  [as  toj  the  judg- 
ment to  be  given  upon  the  premises  in  this 
behalfi  <fec.,  a  day  is  thereupon  given,  <fec. 
Id,  195.  "The  court  took  an  advisariP 
2  J(me^  (N.  C.)Eq.  R.  51. 

ADVISE  |L.  Lat  advisare,  q.  v.l  To 
consider,  examine,  deliberate,  consult;  as 
a  court  does,  after  the  argument,  and  be- 
fore the  decision  of  a  cause. 

To  give  advice,  or  counsel. 

In  mercantile  usage.  To  give  informa- 
tion, or  notice  of  facts.  See  Advice. 
I  Advised ;  prepared  to  give  judgment, 
af^er  examination  and  deliberation.  "  The 
court  took  time  to  be  advised."  1  Leon. 
187.     See  Advisari. 

ADVISEMENT.  [L  Lat  advisamen- 
turn  ;  L.  Fr.  avisement!]  The  deliberation, 
or  consultation  of  a  court,  after  the  argu- 
ment of  a  cause  by  counsel,  and  before  de- 
livering their  opinion.*  Consideration. 
Dyer,  31  b. 

ADVOCARE    L   Lat  [from  ad,  to, 
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and  vocare,  to  call.]  In  old  Englisli  law. 
^o  call  to,  or  upon;  to  call  in  aid;  to  call 
upon  one  to  warrant  another^s  title;  to 
vouch.  Spelman,  voc  Advocaius.  See 
Vocarej  Vouch, 

To  avow,  (advow ;)  to  acknowledge,  or 
openly  admit,  adopt,  justify  and  maintain 
a  thing ;  (rem  factam  agnmcere^  rem  in  se 
suscipere.)  Spelmatiy  ub.  sup,  Advocare 
JUium;  to  acknowledge  a  child.  Bract, 
foL  63  b.  Dominus  cum  [factum]  advo- 
caverit,  suam  facit  injuriam ;  when  the 
lord  avows  (adopts)  the  act,  he  makes  the 
wrong  his  own.     id,  foL  171  b,  204  b. 

To  advocate,  defend,  or  protect.  Spel- 
man,  voc  Advocatus.  Si  non  dominum 
hahuerit  qui  advocet  eum  ;  if  he  have  no 
lord  who  will  defend  him.  Brajct,  fol. 
152  a. 

To  assert  the  right  of  advocacy,  or  pa- 
tronage, {juB  patronat{ts  ;)  to  exercise  the 
right  of  presentation  to  a  vacant  benefice ; 
to  call  a  clerk  to  such  benefice  ;  to  present 
him.*  Spelmxm,  uh,  sup,  Olanv,  lib.  4, 
c.  1.  Skene  de  Verb,  Signif,  voc.  Advo- 
catio,     Cowell, 

To  claim.  Animalia  vacantia  qucs  nuU 
lus — advocat;  wandering  animals,  which 
no  one  claims.  Bract,  foL  120  a.  To 
avow,  in  replevin.     Reg,  Orig,  83  a. 

ADVOCASSIK  L.  Fr.  The  office  of 
an  advocate ;  advocacy.     Kelham^ 

ABVOCATA.  L.  Lat  [from  adv(h 
care,  q.  v.]  In  old  English  law.  A  pa- 
troness ;  a  woman  who  had  the  right  of 
presenting  to  a  church.  Liber  Mam^siens, 
sect  140,  cited  in  Spelman,  voc.  Advo- 
catus, 

ADVOCATE.  [Lat  advocatus,  from 
advocare,  to  call  to,  or  upon,  to  defend.] 
One  who  is  called  upon  to  assist  or  defend 
another ;  a  defender,  patron,  or  protector ; 
one  called  to  give  legal  advice  or  assistance, 
particularly  to  plead  (in  the  popular  sense) 
another's  cause  in  court  A  person  learn- 
ed in  the  law,  and  duly  admitted  to  prac- 
tice, who  assists  his  client  with  advice,  and 
Cis  for  him  in  open  court*  Holt- 
e.  An  advocate,  in  the  civil  and  eccle- 
siastical courts,  is  the  same  as  a  counsellor, 
or  counsel  in  the  courts  of  common  law. 
3  Bl,  Com,  26,  26.  The  term  is  more 
commonly  used  in  the  Scotch  than  in  the 
English  law.  BelVs  Diet,  See  Barrister, 
Counsel,  Counsellor, 

ADVOCATI FISCI.  Lat  [Gr.  ^c«oa«v,7- 
y^oi.l  In  the  civil  law.  Advocates  of 
the  nsc,  or  revenue ;  fiscal  advocates,  {qui 


causam  fisci  egissent.)  Cod,  2.  9.  1.  Id, 
2.  7.  1 3.  Answering,  in  some  measure,  to 
the  king's  counsel  in  English  law.  3  BL 
Com,  27.  Bl,  Law  Tr.  53.  See  Advocor 
tus  fisci, 

ADVOCATIA.  L.  Lat  [from  advo- 
care, q.  v.]  In  old  European  law.  The 
management  of  any  public  business  en- 
trusted to  one  by  his  superior.  Hotom,  de 
Verb,  Feud,     Feud,  Lib,  2,  tit  27,  §  15, 


^■a. 


e  defence  or  patronage  of  a  religious 
house.     Hot,  ub,  sup. 

In  old  English  law.  The  right  of  ad- 
vowson  or  presentation.  Spelman,  voc 
Advocatus, 

ADVOCATIO.  Lat  [from  advocare, 
to  call  upon.]  In  the  civil  law.  Advo- 
cacy ;  the  office  or  business  of  an  advoca- 
tus or  advocate.  Dig,  6.  1.  64.  Id,  5.  2. 
32.  Id,  38.  2.  14.  9.  Cod.  2.  7.  6.  Id, 
2.  8.  5. 

ADVOCATIO.  L.  Lat  [from  advo- 
care, q.  v.]  In  old  English  law.  An  ad- 
vowson ;  the  right  of  presentation  or  call- 
ing to  a  vacant  church  or  benefice  {jus  pa- 
tronatCis,  jus  presentandi,  jus  advocationis  ; 
anciently  called  ju^  advocaticium,)  Spel- 
man, voc  Advocatus,  Beg,  Orig,  30  a. 
Glanv,  lib.  4,  c  1.  Bract,  foL  53  a.  A 
taking  into  protection  or  patronage,  (in 
clientelam  receptio,)  2  Bl,  Com,  21.  Co. 
Litt,  17  b.  119  b.     See  Adwnoson, 

An  avowry  in  replevin.  Beg,  Orig,  83  a. 
See  Avovrry, 

ADVOCATION.  In  Scotch  law.  An 
appeal ;  process  of  appeal ;  the  process  of 
procuring  a  review  of  the  judgment  of  an 
inferior  court  BelVs  Diet.  2  Alison^s 
Crim,  Pract,  26. 

ADVOCATOR.  L.  Lat  [from  advo- 
care, q.  v.]  In  old  practice  One  who 
called  on,  or  vouched  another  to  warrant  a 
title ;  a  voucher.  Advocatus  ;  the  person 
called  on,  or  vouched ;  a  vouchee.  Spel- 
man.     Towns.  PL  46. 

In  Scotch  practice  An  appellant  1 
Brown's  R,  67. 

ADVOCATUS.  Lat  [from  advocare, 
to  call  upon.]  In  the  civil  law.  An  ad- 
vocate ;  one  who  managed,  or  assisted  in 
managing  another's  cause  before  a  judicial 
tribunal  Called  also  patronus.  Cod.  2. 
7.  14.  But  distinguished  from  causidicus. 
Id,  2.  6.  6.  Advocatos  acdpere  debemus 
omnes  omnino  qui  cauMS  agendis  quoquo 
studio  operantur.  Dig.  60.  13. 1. 11.  Sec 
Cod.  2.  7.  14.    Id.  2.  8.  1.    The  office  of 
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advoeatui  was  a  different  one  from  that  of 
connliaritu,  or  assessor,  who  was  the 
judge's  adviser.     Cod,  1.  51.  14. 

ADVOCATUS.  Lat  [from  advocare, 
q.  T.I  In  old  English  law.  An  advocate 
or  pleader.  Btxu:L  foL  372  b.  In  narra- 
Ucme  advocati;  in  the  pleader's  count 
FUia,  lib.  6,  c  50,  §  1.     See  AdvocaU. 

A  patron,  or  defender;  a  person  having 
the  right  to  present  to  a  church  (Jus  ad- 
vocationis;) an  advowee,  (q.  r.)  Olanv, 
lib.  5,  c.  14.  Bract,  fol.  240  b.  FUta, 
lib.  5,  c  14,  §  2.     Reg.  Orig.  80. 

One  who  has  called  or  vouched  to  war- 
ranty; a  vouchee.  Spelman^  voc  Advo- 
catus.    See  Vouchee. 

ADVOCATUS  FISCI.  Lat  In  the 
civil  law.  Advocate  of  the  fisc,  or  trea- 
sury. Big.  28.  4.  3,  Id.  49.  14.  1.  Cod. 
2.9. 

ADVOUE,  Advoe.  L.  Fr.  An  advo- 
cate; a  person  skilled  in  the  law.  Kel- 
ham. 

ADVOW.     See  Advocate,  Avow. 

ADVOWER  [L.  Lat  advocatus,  L. 
Ft.  advoue,  avoue."]  In  English  ecclesiasti- 
cal law.  A  patron ;  one  who  has  a  right 
to  present  to  a  benefice.  Stat.  25  Edw. 
in.  gt  5.     Cowell. 

ADVOWRY.     See  Avowry. 

ADVOWSON,  Advowzen,  Avowson, 
Avoweeon.  L.  Fr.  and  Eng.  [perhaps  a 
contraction  of  advocation  ;  L.  Xat  advo- 
catioj  q.  v.]  In  English  ecclesiastical  law. 
The  right  of  presentation  to  a  church  or 
ecclesiastical  oenefice;  the  right  of  pre- 
sentmg  a  fit  person  to  the  bishop,  to  be  by 
him  admitted  and  instituted  to  a  certain 
benefice  within  the  diocese,  which  has  be- 
come vacant  2  Bl.  Com.  21.  Co.  Litt. 
119  b,  120  a.  The  person  enjoying  this 
right  is  called  the  patron  (patronus)  of  the 
chmx;h,  and  was  formerly  termed  advoca- 
tu9y  the  advocate  or  defender,  or  in  Eng- 
lish, advowee.  Id.  ibid.  1  Crahli's  Real 
Prop.  129,  §  117.  The  right  itself  is 
termed  an  advowsoUj  {advocation  because 
the  patron  is  bound  to  advocate  or  protect 
(advocare)  the  rights  of  the  church,  and  of 
the  incumbent  whom  he  has  presented. 
Spelman,  voc  Advocatus.  See  Advocatus, 
Patron,  Incurnhent,  Presentation.  Finch 
writes  the  word,  avowson.  Law,  b.  1, 
c4. 

ADVOWSON  APPENDANT.  An 
advowson  annexed  to  a  manor,  and  passing 
with  it,  as  incident  or  appendant  to  it,  by 
a  grant  of  the  manor  only,  without  adding 


any  other  words.  2  BL  Com.  22.  Co. 
Litt.  120, 121.  1  Crahh's  Real  Prop.  130, 
§118. 

ADVOWSON  IN  GROSS.  An  ad- 
vowson separated  from  the  manor,  and  an- 
nexed to  tne  person.  2  Bl.  Com.  22.  Co. 
Liu.  120.  1  Crahh's  Real  Prop.  130, 
§  118.     3  Steph.  Com.  116. 

ADVOWSON  PRESENTATIVR  The 
usual  kind  of  advowson,  where  the  patron 
has  the  right  oi  presentation  to  the  bishop, 
or  ordinary,  and  moreover  to  demand  of 
him  to  institute  his  clerk,  if  he  finds  him 
canonically  qualified.  2  BL  Com.  22.  1 
Crahb's  Real  Prop..  131,  §  119. 

ADVOWSON  COLLATIVE  is  where 
the  bbhop  happens  himself  to  be  the 
patron,  in  which  case  (presentation  being 
mipossible,  or  unnecessary,)  he  does  by 
one  act,  which  is  termed  collation  or  con- 
ferring the  benefice,  all  that  is  usually  done 
by  the  separate  acts  of  presentation  and 
institution.  2  BL  Com.  22,  23.  1  Crahb's 
Real  Prop.  131,  §  119.     See  Collation. 

ADVOWSON  DONATIVE  is  where 
the  patron  has  the  right  to  put  his  clerk  in 
possession  by  his  mere  gift^  or  deed  of  do- 
nation, without  anjr  presentation  to  the 
bishop,  or  institution  by  him.*  2  BL 
Com.  23.  1  Crahb's  Real  Prop.  131, 
§119. 

ADVOWTRY,  Avowtry.  Adultery,  so 
called  in  old  statutes.  Advowterer,  an 
adulterer;  advowtress,  an  adulteress.  Cow- 
ell, voc.  Adultery.  Term^es  de  la  Ley,  voc. 
Avowterer. 

ADYRE.    L.  Fr.     To  say.     Kelham. 

AE.  L.  Fr.  Age ;  the  age  of  a  man. 
Kelkam. 

^DES.  Lat  In  the  civil  law.  A 
house;  a  dwelling;  a  place  of  habitation 
whether  in  the  city  or  country.  Big.  30. 
41.  6.  In  practice,  however,  houses  in  the 
city  were  termed  cedes,  in  the  country,  villce. 
Id,  50.  16.  211.  An  cedes  consisted  of  #<>- 
lum  (the  soil,  or  ground  on  which  it  stood, 
otherwise  called  area,)  and  superficies,  or 
every  thing  on  or  above  the  ground.  Id. 
41.  3.  23.  pr. 

^EDIFICARE.  Lat  [ifrom  cedes,  a 
house,  and  facere,  to  build.]  In  civil 
and  old  English  law.  To  make,  or  build 
a  house;  to  erect  a  building.  Big.  45.  1. 
75.  7.  Sometimes  applied  to  other  sub- 
jects, as  a  ship,  (navis.)  Big.  49.  14. 
46.  2. 

Miltlttat  in  too  proprio  solo  non  licet 
quod  alteri  noeeat.    It  is  not  lawful  to  build 
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on  your  own  land  what  may  injure  another. 
3  Inst,  201.  A  person  has  no  right  to 
erect  a  building  on  his  own  land  which  in- 
terferes with  the  due  enjoyment  of  adjoin- 
ing premises,  and  occasions  damage  there- 
to, either  by  overhanging  them,  or  by  the 
flow  of  water  from  the  roof  and  eaves 
upon  them;  unless  a  legal  right  so  to 
build  has  been  conceded  by  grant,  or  may 
be  presumed  by  user,  or  by  the  ope- 
ration of  a  statute.     BroonCs  Max.  172, 


lieatnm  solo  lolo  cedit.  What  is 
built  upon  land  belongs  to  or  goes  with 
the  land.  BromCs  Max.  172,  [289.]  Co. 
Liu.  4  a.  See  Cedere,  Solum,  CnjDI  e&t 
golmn,  <S:c. 

JEDIFICATOR.  Lat  [from  oedificare, 
q.  v.]  In  the  civil  law.  A  builder.  Cod. 
10.  64.  1. 

.^EDIFICIUM.  Lat  [see  oidificare.'] 
In  the  civil  law.  A  building,  (edifice.)  Ea 
quce  ex  sedificio  detracta  tunty  ut  reponan- 
tuTj  ffidificii  sunt,  at  quce  parata  sunt  ut 
imponantur,  non  sunt  sedificii ;  those  things 
which  are  taken  away  from  a  building  in 
order  to  be  [with  a  view  to  their  bemg] 
returned  to  their  place,  are  a  part  of  the 
building ;  but  things  which  are  made  ready 
for  putting  into  the  building,  are  not  a 
part  of  it.  Dig.  19.  1.  17.  10.  See  Cod. 
8.  10.  Jldificia  solo  cednnt.  Buildings  be- 
long to  [go  with]  the  soiL  Fleta,  lib.  3, 
c.  2,  §  12. 

^DILE.  [Lat.  oedilisj  from  cedes,  a 
house  or  building.]  In  the  Roman  law. 
A  magistrate  who  had  the  supervision  of 
buildings,  (^t  cedibus  prceessent.  Dig.  1. 
2.  2.  21 ;)  streets,  markets,  sewers,  &c. 

^DILITIUM  EDICTUM.  Lat  In 
the  Roman  law.  The  .-^Edilitian  Edict; 
an  edict  providing  remedies  for  frauds  in 
sales,  the  execution  of  which  belonged  to 
the  curule  ©diles.  Dig.  21.  1.  See 
Cod.  4.  68. 

^DITUS,  Editus.  Lat  In  old  Eng- 
lish law.     Bom.     Bract,  fol.  70  a,  278  a. 

Passed,  as  a  statute ;  put  forth,  or  pro- 
mulgated.    See  Editus. 

JilGROTO.  Lat  [abl.  of  cegrotus, 
sick.]  Being  sick  or  indisposed.  A  term 
used  in  some  of  the  older  reports.  "  licit 
CBgroto:'     11  Mod.  179. 

AEL,  Ail.  L.  Fr.  A  grandfather. 
Britt.  c.  89,  foL  221.  See  Aieuly  Ayle. 
Acle ;  a  grandmother.     Britt.  uh.  sup. 

^QUITAS,  Equitas.  Lat  [from 
oequuSy  equal,  even ;  Gr.  htUiKtia.^    In  the 


sality,  is  deficient   he  ^quitate,  §  3.    Sec 


civil  law.  Equity,  as  opposed  to  stric- 
turn  or  summum  jus,  (q.  v.)  Otherwise 
called  cequum,  cequum  cimum,  cequum  et 
bonum,  cequum  et  justum.  Calv.  Lex. 
jEquitas  is  not  enumerated  among  the 
several  species  of  law,  either  in  the  Digests 
or  Institutes ;  but  the  term  frequently  oc- 
curs in  the  Roman  law.  Tayl.  Civ.  Law, 
90.  Brissonius.  Cod.  1.  14.  Grotius 
defines  it  virtus  voluntatis,  correcirix  ejus 
in  quo  lex  propter  universalitatem  deficit; 
a  virtue  of  the  will,  the  corrector  of  that 
wherein  the  law,  by  reason  of  its  univer- 
sality, is  deficiei  ~ 
1  Bl.  Com.  61. 

In  old  English  law.  Equity.  Bract 
foL  3  a.  Dicitur  squitas  quasi  cequalitas; 
it  is  called  equity,  being  as  it  were  equal- 
ity.    Id.  ibid.     See  Equity. 

JEquitas  est  rerum  convenientia,  quce  in 
paribus  causis,  paria  desiderat  Jura,  et  om- 
nia bene  cocequiparat ;  equity  is  the  fitting 
together,  or  adjustment  of  things,  which, 
under  equal  [the  samel  circumstances,  re- 
quires equal  [the  samel  rules,  andproperlv 
equalizes  all  things.  Id.  ibid.  This  defi- 
nition is  quoted  by  Lord  Coke,  though 
with  considerable  verbal  alteration.  Co. 
Litt.  24  b. 

uEquitas  est  correctio  legis  generaliter  la- 
tce,  qud  parte  deficit ;  equity  is  the  correc- 
tion of  a  law  passed  in  general  terms,  in 
the  part  where  it  is  defective.*  Plowd. 
375.  Branches  Princ.  jEquitas  est  cor- 
rectio  qucedam  legi  adhibita,  quia  ab  ed 
abest  aliquid  propter  generalem  sine  excep- 
tione  comprehensionem ;  equity  is  a  certain 
correction  applied  to  a  law  where  some- 
thing is  wantmg  to  it,  on  account  of  its 
general  comprehensiveness  making  no  ex- 
ception. Id.  Equitas  est  per/ecta  quce- 
dam ratio  quce  jus  scriptum  interpretatur 
et  em^mdat;  nulla  scriptura  comprehensa, 
sed  solum  in  verd  ratione  consistens;  equity 
is  a  certain  perfect  reason,  which  interpret 
and  amends  the  wiitten  law ;  comprehend- 
ed in  no  writing,  but  consisting  in  right 
reason  alone.  Co.  Litt.  24  b.  jEquitas 
est  verborum  legis  sufficiens  \efficacius'\  di- 
reciio,  qua  una  res  solummodo  cavetur  ver- 
bis, ut  omnis  aliu  in  cequali  genere,  iisdetn 
caveatur  verbis;  equity  is  the  proper  ap- 
plication of  the  words  of  the  law,  where 
one  thing  only  is  provided  for  in  terms, 
in  order  that  every  other  thing  of  the 
same  kind  may  be  provided  for  by  those 
same  words.  Branch's  Princ.*  Plowd. 
467. 
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Bn^AtM  leqiitir  bgen.  Equity  Mows 
law.  Gilb.  186.  Ooorts  of  equity  must 
follow,  Bot  lead  the  law  in  all  cases  to 
which  the  rules  of  common  law  apply; 
they  caimoty  for  instance,  establish  a  dif- 
ferent role  of  property  from  that  which  the 
kw  has  established ;  but  where  the  law  is 
in^lectaal,  equity  steps  in  to  give  redress, 
fbllowing,  however,  the  rules  of  law.  2 
Bl.  Cam.  330.  Dtmgl  21.  Lord  Ken- 
yon,  C.  J.  A  T.  R.  660.  Broom's  Max. 
Sa  ^  There  is  not  a  better  rule  than 
that  of  equitat  sequitur  Ugem,^^  Lord 
Northin^n,  C.  2  Eden^  316.  Lord 
Hardwire,  C.  AmbL  200.  15  Hi/ward's 
i2L299. 

iEQUTVOCUM,  Equivocum.  Lat.  Li 
old  English  law.  Of  various  significations, 
(multifiex,)  ffob.  126.  Verbum  or  no- 
•ua  aquivoeum;  a  word  having  several 
senses.  LiiU  sect  234.  Co.  lAtt.  164  b. 
7  Man.  d:  Or.  604.  Lord  Coke  distin- 
gushes  between  cequivocum  cBquivoeam^  a 
word  of  divers  several  significations,  and 
aquivocum  ceqtUvocatum,  one  reduced  to  a 
certain  signification,  (umvocum.)  Co.  Litt. 
«6.  iup. 

Of  doubtful  signification,  {amhiguum,) 
Hob.  126. 

Depending  for  its  meaning  upon  its 
eonneetion  with  other  words,  Irelativum.) 
Id. 

iEQXJIJS,  jEquum.  Lat.  In  old  Eng- 
lish kw.      Equal;   even;   equitable;  just 

Burnt  et  bomm  cut  lex  legnm.    What  is 

ecmitable  and  good  is  the  law  of  laws. 
Hob.  224. 

£qaior  est  diipositia  legis  ^nam  hominis. 

The  disposition  of  the  law  is  more  equi- 
table than  tbat  of  man.     8  Co.  162. 

Bracton  makes  a  distinction  between 
mquus  sadjnsitu.     Bract  foL  3  a. 

.^ERAKITJM.  Lat  [from  cbs,  money.] 
In  the  Roman  law.  The  treasury,  (fiscus.) 
Ocdv.  Lex. 

AKREA.  L.  Lat  [from  Sax.  eghe^  An- 
rio-Nonn.  eye^  an  ^g%^  In  old  English 
ttw.  An  eyry ;  a  nest  Aereas  iccipitrum, 
efpervarioruniy  fodconumy  aquilarum  et  de 
heyrinis;  ejrries  of  hawks,  sparrow-hawks, 
falcons,  eagles,  and  of  herons.  Cart,  de 
Forest  c  13.      See  Fleta,  lib.  2,  c.   41, 

AERIN.     L.  F.     Brass.     Kelham. 

AERNOVEL.  L.  Fr.  August;  the 
month  of  August     Kelham. 

.SB.  Lat.  In  the  Roman  law.  Mo- 
ney, (litersdly,  brass;)  metallic  money  in 

Vol.  L 


ineral,  including  gold.     Dig.  0.  2.  2.  pr. 
'd.  9.  2.  27.  6.     Id.  60.  16.  169. 

.£SALIENX7M.  Lat  [another's  money.] 
In  the  Roman  law.  Debt ;  a  debt ;  that 
which  we  owe  to  others,  {quod  nos  aliis  de- 
bemus.)  Dig.  60. 16.  213. 1.  Ob  8M  alien- 
um  servire  liberos  creditoribus  jura  com- 
pelli  non  patiuntur  ;  the  laws  do  not  suffer 
fr'eemen  to  be  compelled  to  serve  their 
creditors  on  account  of  debt  Cod.  4.  10. 
12.     See  Id.  4.  2.  11.     Id.  4.  29.  1. 

-^ES  SUUM.  Lat  Fone's  own  money.] 
In  the  Roman  law.  I>ebt ;  a  debt ;  that 
which  others  owe  to  us,  {quod  oHi  nobis 
debent)     Dig.  60.  16.  213.  1. 

JESNECIA,  jEsnetia.  L.  Lat  [L 
Fr.  aisneesse,  from  atsnCy  eldest,  or  first 
bom.]  In  old  English  law.  Esnecy ;  the 
right  or  privilege  of  the  eldest  bom. 
Spelman.  Olanv.  lib.  7,  c.  3.  FleUij  lib. 
2,  c  66,  §§  6,  6. 

The  privilege  allowed  the  eldest  daugh- 
ter of  drawing  first,  in  the  partition  of 
lands  by  lot,  (prima  pars  cemendm  JuBred- 
itatiSy  protocia;)  called  also  pars  enecia^ 
enitiaj  or  eneia^  (Fr.  Veigne  part)  Spei- 
man.  Bract  foL  76.  See  Esnecy,  Pars 
enitia. 

.^ESTIMARE.  Lat  In  the  civil  law. 
To  estimate ;  to  value ;  to  value  in  money ; 
to  put  a  price  upon ;  to  i^pndse.  Cciv. 
Lex. 

.^ESTIMATIO.  Lat  [from  csstimare, 
to  value ;  L.  Fr.  cestim^.]  In  civil  and  old 
English  law.  Valuation;  rating;  con- 
sideration. Comu  hnmaniuB,  [Ubemm  eor- 
pu,]  nofl  reeipit  sstimatioiem.  The  hu- 
man body,  [the  body  of  a  freeman,]  does 
not  admit  of  valuation.     Hob.  69. 

^stimatio  prsteriti  delicti  ex  poitiemo 
faeto  iiDqnam  ereseit.  The  estimation 
[rating  of  the  degree,  or  nature]  of  a  past 
offence  never  increases  from  [is  never  in- 
fluenced in  the  way  of  aggravation  by]  a 
subsequent  fact  or  act  Maeon^s  Max.  38, 
reg.  8.  Brown's  Max.  ll.lZA.I  TheUiw,in 
judging  of  the  character  of  a  past  offence^ 
never  ulows  a  subsequent  act  or  matter  to 
be  taken  into  account,  so  as  to  aggravate 
it*  The  law  construeth  neither  penal  laws 
nor  penal  facts  by  intendments,  but  con- 
sidereth  the  offence  in  degree,  as  it  stand- 
eth  at  the  time  when  it  is  committed ;  so 
as,  if  any  circumstance  or  matter  be  sub- 
sequent, which,  laid  together  with  the  be- 
ginning, should  seem  to  draw  it  to  a 
higher  nature,  yet  the  law  doth  not  extend 
or  amplify  the  offence.     Therefore,  if  a 


Digitized  by 


Google 


^T 


(W) 


AFF 


man  be  wounded,  and  the  percussor  [striker] 
is  voluntarily  let  go  by  the  jailor,  and  after 
death  ensueth  of  the  hurt,  yet  this  is  no  fe- 
lonious escape  in  the  jailor.  BacofCs  Max, 
ub,  sup. 

Lord  Bacon  illustrates  this  maxim  by 
several  cases  from  the  old  books,  but  makes 
no  reference  to  the  civil  law  from  whence 

it  is  derived :  (Nun^nam  creselt  ex  postfaeto 
prateriti  delicti  iBstimatio ;)  the  difference 
consisting  only  in  the  arrangement  of  the 
words.     Dig,  50.  17. 139.  1. 

The  principle  of  this  maxim  forbids  the 
passage  of  ex  postfaeto  laws.  See  Ex  post 
facto. 

^ESTIMATIO  CAPITIS.  L  Lat.  [Sax. 
wereJ]  In  Saxon  law.  The  estimation  or 
valuation  of  the  head ;  the  price  or  value 
of  a  man,  (pretium  kominis,)  By  the  laws 
of  Athelstan,  the  life  of  every  man,  not  ex- 
cepting that  of  the  king  himself,  was  esti- 
mated at  a  certain  price,  which  was  called 
the  were,  or  cestimatio  capitis.  Crdbli's 
Hist.  Eng.  Law,  ch.  4.     Blount. 

JS^AS.  Lat  [Gr.  h\t>cia,]  In  the  Ro- 
man law.  Age  ;  hfe ;  the  life  of  a  person ; 
of  which  there  were  various  divisions  or 
stages.  See  Tayl.  Civ,  Law,  254 — 260. 
CcUv.  Lex.     Brissonius. 

In  old  English  law.  Age;  full  age. 
Infra  cetatem,  (q.  v.) ;  under  age.  Remane- 
hit  assisa  usque  ad  cetatem  omnium ;  the 
assise  shall  stay  imtil  they  are  all  of  age. 
Bract.  foL  276  a.     See  Parol  demurrer. 

^ETAS  INFANTLE  PROXIMA  Lat 
In  the  civil  law.  The  age  next  to  in&ncy ; 
the  first  half  of  the  penod  of  childhood, 
(pueritia,)  extending  from  seven  years  to 
ten  and  a  half:  List.  3.  20.  9.  4  Bl. 
Com.  22. 

JETAS  LEGITIMA.  Lat  In  the  civil 
law.  Lawful  age ;  the  age  of  twenty-five. 
Big.  3.  6.  27.  pr.  Id.  26.  2.  32.  2.  Id. 
27.  7.  1.  pr. 

.^ETAS  PERFECTA.  Lat  In  the  civil 
law.  Complete  age ;  full  age ;  the  age  of 
twenty-five.  Big.  4.  4.  32.  Id.  22.  3.  25.  1. 

^OTAS  PRIMA.  Lat  In  the  civil  law. 
The  first  age ;  infancy,  {infantia.)  Cod.  6. 
61.  8.  3. 

iETASPUBERTATIPROXIMA.  Lat 
In  the  civil  law.  The  age  next  to  puberty ; 
the  last  half  of  the  period  of  childhood, 

1pu>eritia,)  extending  from  ten  years  and  a 
lalf  to  fourteen,  Inst.  3.  20.  9.  4  Bl. 
Com.  25. 

^ETATE  PROBANDA  Bee  Be  cetate 
probanda. 


.^ETHIOPS.  Lat  In  old  English  law. 
An  Ethiopian;  a  negro.  i)c  wno  ^^thiopo, 
vocaf  a  negro ;  for  one  Ethiopian,  called  a 
negro.     2  Salk.  666. 

AETJE,  Awe,  Age.  L.  Fr.  Water.  See 
Ewe.     Aeues,  awes ;  waters.     Eelham. 

A*HAiH,  'A^^iXi^.  Gr.  [from  dri  from,  and 
h^itta,  age.]  In  the  civil  law.  A  minor ; 
one  not  of  full  age.  Big.  27.  1.  10.  7. 
'A^iiXiic<c ;  minors.     Id,  26.  6,  2.  pr.  • 

AFFAIRE,  {A  f aire,)  Affoire.  L.  Fr. 
To  do,  to  make ;  to  be  had,  made,  done,  or 
taken.     Kelham.     L,  Fr.  Bict. 

AFFECTARK  Lat  In  old  English 
law.  To  desire.  Quicunque — firmum  af- 
fectaverit  securitatem  obtinere ;  whoever 
shall  desire  to  obtain  good  security.  Fleia^ 
lib.  2,  c.  64,  §  2. 

AFFECTIO.  Lat  In  old  English  law. 
Disposition ;  intention.  Affeetio  tua  DOmen 
imponit  operi  tUO.  Your  disposition  (or 
intention)  gives  name  (or  cnaracter)  to 
your  work  or  act  Bract.  foL  2  b,  101  b. 
See  Actus,  Affectus. 

AFFECTUS.  Lat  In  civil  and  old  Eng- 
lish law.  Disposition;  intention.  Quun^ 
injuria  ex  affectn  facientis  consistat ;  since 
wrong  consists  in  the  intention  of  the  party 
doing  it  Big.  47.  10.  3.  1.  Ex  afiectu 
contrahentium ;  from,  or  by  the  intent  of 
the  contracting  parties.  Bract,  fol.  62  b. 
Necfurtum  committitur,  nisi  ex  affectu/if- 
randi ;  nor  is  theft  conmiitted,  unless  from, 
the  disposition  of  stealing.  Id.  fol  101  b. 
Est  inseysina  per  affectum  et  per  aspectum  ; 
he  is  in  possession  by  intention,  and  by 
view.  Id,  foL  225.  Affectus  possidendi  ; 
the  intention  of  possessing.  JFleta,  lib.  4, 
c.  20,  §  7.  Ocuiis  et  affectu  ;  by  the  eyes 
and  the  intention.  Big.  41.  2.  1.  21. 
Propter  affectum,  (q.  v.) ;  on  account  of 
disposition,  favorable  inclination  or  biaa. 

Affeetns  tuns  nomen  imponit   open  too. 

Heath,  J.  5  Taunt.  140.     See  Afieetlo  tut, 
Ac. 

AFFEER,  Affere.  [L.  Lat  afferare, 
from  Fr.  offerer,  affeurer,  or  afforer,  to  tax, 
assess,  or  set  a  value  upon  a  thing.]  In  old 
practice.  To  assess  or  tax;  to  fix,  liqui- 
date, or  reduce  to  a  precise  sum ;  to  mod- 
erate, mitigate  or  regulate.*  A  term  ap- 
plied to  the  regulation  of  amercements, 
which  were  always  inflicted  in  general 
terms,  and  signifying  to  reduce  the  gene- 
ral amercement  to  a  certainty,  or  tax,  mod- 
erate or  mitigate  it  according  to  the  par- 
ticular circumstances  of  the  offence  and  the 
offender.    CowelL    Blount.    Spelman,  yoc 
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Aferatores.  4  Bl  Cam.  879,  880.  ffob. 
129  a.  F.  J^.  B.  75  I.  K  Id.  76  A.  D. 
8  Co.  77,  [39,  40.1  1  Salk.  56.  3  Id.  33. 
The  oflficere  by  wnom  this  was  done  were 
called  affeerws^  and  the  assessment  an  a/- 
fierment,  or  aferance,  (qq.  v.)  4  Bl.  Com. 
379,  380.     1  Show.  62.     See  Amercement. 

AFFEEREMENT,  Aferement,  Affear- 
menL  In  English  law.  The  assessment, 
liquidation,  moderation  or  mitigation  of  an 
amercement  4  BL  Com.  379.  1  Crahb^s 
Real  Prop.  505,  §  653. 

AFFEERORS.  p..  Lat  aferatores  ;  L. 
Fr.  affirour9.'\  In  English  law.  Persons 
chosen  at  courts  leet  and  baron,  and  sworn 
to  affeer^  that  is,  assess  and  moderate 
amercements  imposed  on  offenders.  4  Bl. 
Com.  880.  1  Crabb'a  Real  Prop.  505, 
506,  §§  653 — 655.  In  the  superior  courts 
of  England,  the  coroners  affeered  the 
amercements.     F.  N.  B.  76. 

AFFERARE,  Aff<yrare,  Affurare.  L. 
Lat  In  old  English  practice.  To  affere, 
or  affeer.  Et  finis  ejusdem  J.  E.  afferatur 
per  cut^  oceasume  prcedicf  ad  2000/.  ;  and 
the  fine  of  the  said  J.  E.  is  affeered  by  the 
court,  on  the  occasion  aforesaid,  at  2000 
poands.     3  ffow.  Stat.  Trials,  329. 

AFFERATORES.  L.  Lat  [from  afe- 
rare,  to  affeere.]  In  old  English  law. 
Affeerors.     Spelman.     See  Affeerors. 

AFFER  ATUS,  ^/orattt*.  L.  Lat  [from 
af^erare,  to  affeere.]  Affeered,  or  assessed. 
Cowell,  voc  Afforatus. 

AFFERAUNT,  Affermt.  L.  Pr.  Pro- 
portion.    Kelham, 

AFFERE.     See  Affaire. 

AFFERER,  Affeurer,  Afforer.  L.  Fr. 
To  affeer ;  to  tar,  assess,  regulate  or  pro- 
portion. Spelman,  voc.  Afferatores.  Kel- 
ham. n  fuit  amercy  et  affere  a  iv  d. 
Yearb.  10  Edw.  m.  11. 

AFFERMER.  L.  Fr.  To  let  to  farm. 
KeUuim. 

To  make  sure ;  to  establish  or  confirm. 
See  A  firmer. 

AFFIANCR  Fr.  and  Eng.  [L.  Lat 
affidatio,  from  affidare,  to  plight  or  pledge.] 
The  plighting  of  troth  or  feith  between  a 
man  and  a  woman,  upon  an  agreement  of 
marriage  to  be  had  oetween  them.  lAtt. 
sect  39.     Co.  LitL  34  a.     See  Affidare. 

AFFIANT.  In  practice.  A  person 
making  an  affidavit  Todd,  J.  9  Wheor 
Ion's  R.  483.  25  Alabama,  R.  221.  De- 
ponent, (a.  V.)  is  the  more  common  word. 
See  Afidavit. 

AFFIDARK     L.  Lat  [from  >?«,  faith; 


fidem  dare,  to  give  or  pledge  faith.]  In 
canon  law.  To  plight  one^s  faith,  as  on  an 
engagement  to  marry ;  to  betroth.  Post- 
quam  eam  affidaver^  et  cum  qua  postea 
publice  eontraxit ;  after  he  had  betrothed 
her,  and  with  whom  he  afterwards  publicly 
contracted  [marriage.]  Bract.  foL  29  a. 
Co.  Litt.  34  a. 

In  feudal  law.  To  give  or  swear  fidel- 
ity, or  fealty,  as  a  tenant  or  vassal  to  his 
lord.     Spelman.     See  Affidatio,  Ajfidatus. 

In  old  practice.  To  pledge  by  oath  ;  to 
swear  to  do  a  thing ;  simply  to  swear,  or 
make  oath  ;  to  make  faith,  as  the  Scotch 
phrase  literally  renders  it  Quorum  quUir 
bet  affidabit  tpiod  de  quolibet  hundredo  eli- 
get,  <fec. ;  each  of  whom  shall  swear  that 
out  of  every  hundred  he  will  choose,  <fec. 
Bract.  foL  116  a.  Jurare,  (q.  v.)  occurs 
in  this  passage  in  the  same  sense.  Jurare 
vel  affidare.  Fleta,  lib.  6,  c  10,  §  15.  Et 
ad  hoc  fideliter  faciendum  affidabunt  amer- 
ciatores  quod,  <kc. ;  and  to  do  this  faithfully, 
the  amercers  shall  swear,  <fec.  Bra^ct.  fol. 
116  b.  See  Id.  337  b.  351  b.  Affidavit ; 
he  swore,  or  pledged  himself  by  oath.  Id. 
352  a.  Etst  queratur  de  bateria,  tunc  affi- 
dat  quod  querimania  ejus  sit  vera  ;  and  if 
he  complain  of  battery,  then  he  must  make 
oath  that  his  complaint  is  true.  Fleta^ 
lib.  2,  c.  1,  §25.     See  Affidavit. 

AFFIDATIO.  L.  Lat  [from  affidare, 
q.  v.]  In  canon  and  feudal  law.  A  plight- 
ing or  pledging  of  faith ;  an  affiance.  opeU 
man,  "voi^.  Affidare.  Mutua  affidatio  ;  the 
mutual  plighting  of  faith  between  husband 
and  wife.  Skene  de  Verb.  Signif.  Reg. 
Maj.  lib.  1,  c.  unde,  49. 

A  giving,  or  swearing  of  faith,  fealty  or 
fidelity.  Spelman,  voc  Affidare.  Bracts 
foL  88  a.  Affidatio  dominorum  ;  an  oath 
taken  by  the  lords  in  parliament  Blount. 
Mutua  affidatio  ;  the  mutual  bond  of  fidel- 
ity between  lord  and  vassal.  Skene  de 
Verb.  Sign. 

AFFIDATUS.    L.  Lat  [from  o^arc, 

v.]  In  feudal  and  old  European  law. 
ne  who  has  given  or  sworn  fealty  or  fidel- 
ity; a  tenant  by  fealty.  Spelman,  (voc. 
Affidare,)  distinguishes  the  affidati  from 
vassals  properly  so  called.  Ilotoman  calls 
them  quasi  vassals.  Hot.  de  Verb.  Feud. 
Affidata  ;  a  woman  affianced,  or  betrothed. 
Cowell. 

AFFIDAVIT.  L.  Lat  [from  affidare, 
q.  v.]  In  practice.  An  oath  in  writing, 
sworn  before  some  judge  or  officer  of  a 
court,  or  other  person  legally  authorized  to 
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administer  it ;  a  sworn  statement  in  wri- 
ting ;  a  statement,  in  writing,  of  one  or  more 
matters  of  fact,  signed  by  the  party  mak- 
ing it,  and  sworn  to  before  some  authorized 
officer. *  To  make  affidavit  of  a  thing  is 
to  testify  to  it  upon  oath,  in  writing.  See  8 
Bl  Com,  304. 

The  party  making  an  affidavit  ismsually 
described  as  "  the  5epon€n<,"  (sometimes, 
'* the  affianty"*  (q.  t.)  and  in  making  his 
statements  is  said  to  depose — ("  being  duly 
sworn,  deposes  and  says,") — but  an  affida- 
vit is  distm^ished  from  a  deposition^  pro- 
perly so  calkd,  by  the  circumstance  Uiat  it 
IS  always  made  ex  parte^  and  without  any 
cross-examination.  See  Deposition^  De- 
posey  Deponent.  The  term  affidavit  is  also 
applied,  (though  not  with  strict  propriety,) 
to  statements  made  on  affirmation.  Affi- 
davits  are  most  commonly  used  for  certify- 
ing'or  proving  the  service  of  process,  or 
other  matters  relating  to  the  proceedings 
in  a  cause,  or  in  support  of,  or  opposition 
to  motions,  in  cases  where  a  court  deter- 
mines matters  in  a  summary  way.  3  BL 
Com.  304.  3  Steph.  Com.  679.  1  Tidd's 
Pract.  491.  United  StaUs  Digest^  Affi- 
davit 

In  the  late  Texas  cases  of  Shelton  v. 
Berry,  (19  Texas  R.  154,)  and  Crist  v. 
Parks,  (id.  234,)  it  was  held  that  the  sig- 
nature of  the  partv  sworn  is  not  an  essen- 
tial part  of  an  affidavit,  where  there  is  no 
statute  or  rule  of  court  requiring  it ;  and 
the  first  edition  of  Uus  Dictionary  was 
cited  by  the  court,  among  other  authori- 
ties, to  show  that  signature  does  not  enter 
into  the  original  meaning  and  definition  of 
the  word.  There  are  two  early  decisions 
in  the  Supreme  Court  of  New- York  to  the 
same  point  See  Haff  v.  Spicer,  8  Caines^ 
R.  190.  Jackson  v.  Virgil,  3  JohnsmCsR. 
640.  1  Bui-r.  Pract.  342,  (2d  ed.)  It  is 
matter  of  daily  practice,  however,  to  re- 
gard an  affidavit  as  imperfect,  unless  it  be 
signed  by  the  deponent  or  affiant  In  all 
the  best  collections  of  practical  forms,  a 
signature  constitutes  a  part  of  the  affida- 
vit ;  and  there  arc  defimtions  in  the  books 
which  expressly  incorporate  the  same  idea. 
See  Bac.  Ahr.  Affidavit 

*4k*  The  term  affidavit,  now  in  daily  use, 
is  the  perfect  tense  of  the  old  law  Latin 
verb  affido,  affidare  ;  and  literally  signifies 
"  rhel  has  made  oath,"  or  "  made  &ith ;" 
"  fhel  has  sworn."  The  original  meaning 
01  affidare,  as  applied  to  law  proceedings, 
was  to  pledge  by  oath,  to  swear  to  do  some- 


thing, and  is  constantly  used  by  Braeton 
in  tms  sense.  See  Affidare.  Thus,  in  the 
old  law  of  essoins,  the  essoiner  was  re- 
quired to  swear  that  he  would  have  lus 
principal  in  court  at  a  certain  day,  (affida- 
bit  essoniator  quod  habebit  dominum  sunrn 
ad  cerium  (alium)  diem).  Bract.  foL  337  b, 
351  b.  And  if  neither  principal  nor  es- 
soiner appeared  at  the  day,  the  latter  was 
allowed  to  excuse  both  by  a  new  essoin 
that  he  could  not  come,  nor  have  his  prinr 
cipal,  as  he  swore  to  do,  (sicut  affidavit^  <hi 
account  of  misfortune,  &c.  Id.  fol  352  a. 
JTon  autem  omnes  essoniatores  affidabunt, 
sed  illi  tantum  qui  sunt  baronibus  inferio- 
res  ;  comites  vero,  barones  et  baronista  non 
affidabunt,  sed  plegios  invenient ;  but  aU 
essoiners  shall  not  swear,  but  only  those 
who  are  inferior  to  barons ;  earls,  barons 
and  baronesses  shall  not  swear,  but  shall 
find  pledges.  Fleta,  lib.  6,  c  10,  §  15. 
The  word  affidaverunt  (they  pledged 
themselves  by  oath)  is  used  in  an  old 
concord  made  upon  a  writ  of  rights  88 
Hen.  IL  cited  by  Lord  Coke.  3  Co.  pre£ 
So,  in  a  charter  given  at  length  by  Blount, 
dated  April  18,  A.  D.  1160,  the  words  oc- 
cur, "^uravt  et  affidavi^^  I  have  sworn  and 
pledged  my  oath  (to  keep  the  covenants 
contained  in  the  instrument).  Blount,  voc 
Covenant.  By  a  gradual  extension  of  mean- 
ing, the  word  c^dare  came  to  signify  to 
swear  generally,  to  swear  to  a  thing  already 
done,  or  to  an  existing  fact,  as  well  as  to 
swear  to  do  a  thing  in  future.  Reg.  Grig, 
29  b,  regula.  FUta,  lib.  2,  c.  1,  8  25. 
Hence  the  use  of  aj^avt^,  inthe  third  pe^ 
son  of  the  past  tense,  as  the  emphatic  word 
of  the  Latin  forms  in  which  oaths  were  re- 
corded; from  which  the  written  oath  of 
the  present  day  has  derived  its  name. 

AFFIERT,  Afiert,  Affert.  L.  Fr.  It 
belongs,  or  behooves.  Ceo  que  a  lug  affi- 
ert ;  that  which  belongs  to  him.  IMU 
sect  44,  289,  294.  Afferent;  they  be- 
long.    L.Fr.Dict.     See'AJiert. 

AFFILARE.  L.  Lat  To  file  or  affile. 
Affiletur  ;  let  it  be  filed.  8  Co.  31 9,  [1 60.] 
De  recordo  affUatum ;  2JSl\%^  oi  XQCotA.  2 
Ld.  Ragm.  1476. 

AFFILK  [L.  Lat  affilareA  In  old 
practice.  To  put  on  file.  "To  affile  of 
record."  2  M.  it  S.  202.  Now  shorten- 
ed to  file,  (q.  V.) 

AFFILIATION,  [from  Lat  ad,  to,  and 
filitis,  a  child.]  The  assignment  of  a  child 
to  a  parent,  by  legal  authority;  the  adjudg- 
ing of  a  man  to  be  the  &ther  of  a  bastard 
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child.     Brcmde.     More  commonly  termed 
L.  F^.    To  put  an  end  to. 


JiHatum,  (q.  v.) 
AFFINER. 


Kelham. 

AFFINES,  Adfines.  Lat  [jpL  of  affinity 
(q.  T.^;  L,  Fr.  ajfiM,]  In  the  civil  law. 
Relations  or  connexions  by  marriage.  Jrut 
1.  10.  6.  2  Steph.  Com.  285.  See  Ad- 
fines,  Related  by  marriage.  Qui  neutri 
parti  9unt  affines ;  who  are  related  to  nei- 
Aer  party  by  marriage.     Fleta,  Kb.  4,  c.  5, 

§*• 

Neighbors,  who  own  or  occupy  adjoin- 
ing lands.     Big,  10.  1.  12. 

AFFINIS.  Lat  ffrom  ad,  at  or  near, 
and  fitMy  a  border ;  L.  Fr.  affitk]  In  the 
civil  law.  Bordering,  or  adjacent;  near; 
related  by  marriage.  See  Affines,  Adjines. 
There  is  no  sin^e  English  wold  corres- 
ponding to  this.  Affined,  however,  is  some- 
times used  in  translation.  1  Kaufm.  Jfae- 
kdd.  Civ.  Law,  141,  §  134,  note.     Id.  142, 

Ifliiii  met  affliis  ion  est  mihi  affinis. 

One  who  is  related  by  marriage  to  a  per^ 
eon  related  to  me  by  marriage,  has  no  af- 
finity  to  me.  Shelf ord  Marr.  <A  Div.  174. 
AFFINTTAS.  Lat.  ffrom  affinis,  q.  v.] 
In  the  civil  law.  Affinity;  relation  by 
marriage.  Inst.  1.  10.  6.  See  Affinity, 
Aifines. 

AFFINITY.  [Lat  affinitas,  q.  v.]  Al- 
liance, neame^  or  relation  by  marriage. 
Ccldtt  167  a.  1  Bl  Com.  434.  Tte 
relationship  which  marriage  occasions  be- 
tween the  nusband  and  the  blood  relations 
of  the  wife,  and  between  the  wife  and  the 
blood  relations  of  the  husband.  Tomlins. 
HoltJuyuse.  The  connection  which  arises 
by  marriage,  between  each  person  of  the 
married  pair,  and  the  kindred  of  the  other. 
1  Maclceld.  Civ.  Law,  141,  §  134.  A  hus- 
band is  related  by  aflfoity  to  all  the  consan- 
pmnei  of  his  wife,  and,  vice  versA,  the  wife 
to  the  husband's  tcnsanguinei ;  for  the  hus- 
band and  wife  being  considered  one  flesh, 
tbose  who  are  related  to  the  one  by  blood 
are  related  to  the  other  by  affinity.  Gibs. 
Cod.  412.  1  Chitt.  Bl.  Com.  436,  note. 
Jewett,  J.  1  Denio,  186,  187. 

In  a  larger  sense,  consanguinity  or  kin- 
dred.    Co.  Litt  151  &. 

AFFINS.  L.  Fr.  Kindred  by  mar- 
riage.     Kdham. 

AFFIRM.  [Lat  affirmare,  to  make 
firm ;  L.  Fr.  affirmer^  In  practice.  To 
ratify,  or  confirm  a  former  law  or  judgment 
Ocwdl.     Blount.     Used  in  this  sense  by 


West,  and  Crompton.  Wesfs  Symbol. 
part  2,  tit  Fines,  sect  152.  Crompt  Ju- 
risd.  fol.  166.  Now  particularly  applied 
to  the  confirmation,  by  a  court  of  appeal, 
of  the  judgment  of  an  inferior  court;  the 
opposite  of  reverse,  (q.  v.) 

To  ratify  or  confirm  a  former  act  See 
Affirmance. 

To  assert,  or  declare  solemnly,  instead 
of  making  oath.     See  Affirmation. 

To  aver,  or  state  a  thing  in  pleading; 
the  opposite  of  deny,  or  traverse,  (qq.  y.) 
Stepk.  PI.  84. 

AFFIRMANCE.  In  practice.  The  con- 
firming, or  ratifying  a  former  law,  or  judg- 
ment CowelL  Blount.  Used  in  this 
sense,  in  the  statute  8  Hen.  VI.  c.  12,  Id. 
The  confirmation  of  the  judgment  of  a 
court  by  a  superior  court  on  appeal,  or 
writ  of  error.     See  Affirm. 

The  confirmation,  acknowledgment,  or 
adoption  of  a  former  act;  as  the  affirm- 
ance by  a  person  of  ftiU  age,  of  an  act  done 
during  mmority.  2  Kent''s  Com.  234 — 
238. 

AFFIRMANT.  A  person  who  affirms, 
in  place  of  making  oatn.  See  Affirmation. 
Used  in  affidavits  and  depositions  which 
are  affirmed,  instead  of  sworn  to,  in  place 
of  the  word  deponent. 

AFFIRMARE.  Lat  and  L.  Lat  In  old 
English  law.  To  make  firm ;  to  confirm, 
or  ratify.     See  Affirm. 

To  aver,  or  state  a  thing,  in  pleading. 

Affinnanti,  non  neganti,  incnmbit  probatio. 

The  proof  lies  upon  him  who  affirms,  not 
upon  him  who  denies.*     Steph.  PI.  84. 

To  farm  out,  (ad  firmam  dare ;  L.  Fr. 
afferm^r.)  Affirmatus ;  farmed  out;  let 
for  a  firm,  ferm  or  rent  Cowell,  voc.  Fir- 
maratio.     See  Firma,  Farm. 

In  Scotch  practice.  To  open  or  "  fence" 
a  court  Skene  de  Verb.  Sign,  voc.  Iter, 
n.  2.     See  Curia  legitime  affirmjata. 

AFFIRMATION.  In  practice.  A  so- 
lemn declaration  made  before  a  court,  judge 
or  other  authorized  officer,  and  having  the 
force  of  an  oath ;  an  indulgence  allowed  by 
law  to  persons  professing  to  have  conscien- 
tious scruples  against  taking  an  oath,  who, 
in  cases  where  an  oath  is  required  from 
others,  may  make  a  solemn  affirmation  or 
declaration  that  what  they  say  is  true.* 
Tomlins.     Jacob. 

AFFIRMATIVE  STATUTE.  In  legis- 
lation. A  statute  in  affirmative  language ; 
a  statute  directing  some  act  to  be  done,  or 
declaring  what  shall  be  done ;  as  a  nega- 


Digitized  by 


Google 


AFF 


(70) 


AFF 


tive  statnte  is  one  which  prohibits  a  thing 
from  being  done,  or  declares  what  shall  not 
be  done.  Blackstone  describes  affirmative 
acts  of  parliament  as  those  "  wherein  jus- 
tice is  directed  to  be  done  according  to  the 
law  of  the  land."     1  BL  Cam.  142. 

AFFIRROUR.  L.  Fr.  An  affeeror. 
See  Affeeror. 

AFFIXUS,  Adjixus.  Lat.  [from  cm?,  to, 
and  Jixus,  fixed,]  In  the  civil  law.  Af- 
fixed ;  fixed  or  fastened  to.  jEdium  autem 
multa  essCf  quce  cedibus  affixa  non  sunt,  ig- 
norari  non  oportet,  utputa  seras,  claves, 
clatLstra ;  but  it  ought  to  be  known  that 
many  things  belong  to  houses,  which  are 
not  actually  affixed  to  them ;  such  as  locks, 
keys,  bars.  Dig.  19.  1.  17.  pr.  Castella 
plumheay  putea,  opercula  puteorum^  epito- 
nia  fistulis  adplumbatay  aut  qum  terra  con- 
tinentury  quamvis  non  sunt  affixa,  cedium 
esse  constat ;  it  is  clear  that  leaden  reser- 
voirs, wells,  covers  of  wells,  wheels  for 
raising  water,  soldered  to  pipes,  or  which 
are  under  ground,  though  they  are  not  af- 
fixed, belong  to  houses.  Id.  19.  1.  17.  8. 
Papinianus  quoque^  libra  septima  JRespan- 
sarum  ait,  sigilla  et  statues  affixsB  instru- 
menta  domus  non  continentur,  sed  damus 
pariio  sunt ;  qua:  vera  non  sunt  affixa,  in- 
strumento  non  continentur.  Papinian,  also, 
in  his  seventh  book  of  Besponses,  says  that 
images  and  statues  affixed,  are  not  included 
in  the  furniture  of  a  house,  but  are  a  part 
of  the  house,  but  that  those  which  are  not 
affixed,  are  not  included  in  furniture.  Id. 
33.  7.  12.  23.  See  Instrumentum.  Sta- 
tuas  affixsB  basibus  strtictilibus,  aut  tabulcs 
religatce  catenis,  aut  erga  parietem  adfixce, 
aut  si  similiter  cahcerent  lychni,  non  sunt 
cedium  ;  amatus  enim  cedium  causdparan- 
tur,  non  quo  cedes  perfidantur ;  statues 
£Ei8tened  upon  pedestals  of  masonry,  or 
pictures  fastened  with  chains  or  fixed  to 
the  wall,  or  lamps  suspended  in  a  simi- 
lar way,  are  no  part  of  the  house ;  for  they 
are  put  up  for  tne  sake  of  ornament,  and 
not  for  the  completion  of  the  building. 
Dig.  60.  16.  246.     See  Fixtures. 

AFFORCE,  Afarce.  [L.  Fr.  afforcer  ;  L. 
Lat  afforciare.']  In  old  English  law.  To 
apply,  or  exercise  force  ;  to  use  compulsory 
measures ;  to  add  to,  or  increase.  Affarcing 
an  assise  was  the  production  of  a  verdict,  in 
case  of  a  difference  of  opinion  among  the  ju- 
rors, by  adding  others  till  twelve  were  found 
who  were  unanimous.*  Bract.  foL  186  b. 
292.  .^to,  lib.  4,  c.  9,  §  2.  2  Beeves' ITist. 
Eng.Law, 267.  Barringt.  Obs.  Stat. 20, 21.  | 


AFFORCER,  A/arcer.  L.  Fr.  To 
strengthen;  to  add  to,  or  increase;  to 
compel,  or  enforce.     Kelham. 

AFFORCIAMENTUM,  Aforciamentum. 
L.  Lat  [from  afforciare,  to  make  strong.] 
In  old  English  law.  A  fortress  or  strong- 
hold, or  other  fortification.     Cowell. 

The  callmg  of  a  court  upon  a  solemn, 
or  extraordinary  occasion.  Id.  See  Afor- 
ciamentum. Increase.  Fro  afforciamento 
districtianis ;  for  the  afforcement  of  the 
distress.     Fleta,  lib.  2,  c  65,  §  9. 

AFFORCIARE,  Affartiare.  L.  Lat  To 
make  strong ;  to  use  or  apply  strength  or 
force ;  to  add  to,  or  increase.  Assisam 
afforciare;  to  afforce  an  assise.  Fleta,  lib. 
4,  c.  9,  §  2.  Affortietur  assisa;  the  assise 
shall  be  afforced.  Bract.  foL  186  b.  See 
Afforce. 

AFFORER.  L.  Fr.  To  estimate,  as- 
sess, or  tax.     Kelham.     See  Afferer. 

AFFOREST.  \L.  L&i.  afforestare.]  To 
turn  into  a  forest,  {inforestam  convertere.) 
Spelman,  voc.  Afforestare. 

AFFORESTARE,  Aforestare.  L.  Lat 
In  old  English  law.  To  afforest ;  to  con- 
vert into  forest  Omnes  farestce  qiuis  Henr 
ricus  ret,  avus  noster,  afforestavit,  videantur 
per  bonos  et  legales  homines,  et  si  boscum 
aliquem  alium  quam  suum  daminieum 
afforestaverit,  ad  dampnum  illius  cujus 
boscus  ills  fuerit,  deafforestetur.  All  the 
forests  which  King  Henry,  our  grand- 
father, afforested,  shall  be  viewed  by  good 
and  lawful  men;  and  if  he  shall  nave 
afforested  any  wood,  other  than  his  own 
demesne,  to  the  damage  of  him  whose 
wood  it  was,  it  shall  be  disafforested. 
Cart,  de  Forest.  9  Hen.  III.  c.  1.  And  see 
Mag,  Cart.  Jakan.  c.  53.  Spelman,  voc 
Afforestare.  Omnes  farestce  quce  aforestatsB 
sunt  tempore  nostra  ;  all  forests  which  have 
been  afforested  during  our  reign.  Mag. 
Cart.  Johan.  c.  47. 

AFFRANCHIR.  L.  Fr.  To  set  free. 
Kelham. 

AFFRAY.  [L  Lat  affraia,  from  Fr. 
affraier,  effrayer,  to  affright]  In  criminal 
law.  ITie  fighting  of  two  or  more  persons 
in  some  public  plaice,  to  the  terror  of  oth- 
ers ;  and  there  must  be  a  stroke  given,  or 
offered,  or  weapon  drawn,  otherwise  it  is 
not  an  aflray.  3  Inst.  158.  4  Bl.  Com, 
146.  The  fighting  must  be  in  public,  for 
if  it  be  in  private,  it  is  no  affi^y,  but  an 
assault  Id.  ibid.  Hawk.  P.  C.  b.  1,  c.  63, 
sect  1.  4  Steph.  Cam.  276. 
AFFRECTAMENTUM,  Affretamentum. 
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L.  Lat.  ^from  Pr.  /ret,  fireight]     In  old 
%iigii&b  law.     An  affreightment^  or  freight- 
ment.      RasL   Entr.   24.     Pat  11   Hen, 
IV.  cited  in  Cowell. 

AFFRECTATUS.  L.  Lat  Freighted. 
Ba»t.  Entr,  409.     T(nm9.  PI  50. 

AFFREIGHTMENT.  [Fr.  affreiement, 
ncUssement;  L.  Lat  affrectamentumy  q.  y.j 
In  maritime  law.  The  freighting  or  a^ 
frei^ting  of  a  ship;  that  is,  the  hiring 
and  letting  to  hire  of  a  vessel  for  the  con- 
reyance  of  goods  on  a  certain  voyage,  at  a 
stipolated  price  or  freight*  A  charter 
party  is  called  a  contract  of  affreightment 
3  Kenfs  Com.  201.  Smith's  Merc.  Law, 
172.     See  Charter  party,  Freight. 

In  French  law,  freighting  and  affreight- 
iBS  are  distingaished.  Ine  owner  of  a 
ship  freights  it,  {lefrete  ;)  he  is  called  the 
freighter,  (Jreteur;)  he  is  the  letter  or 
lessor,  (locateury  locator.)  The  merchant 
a&eights  {affrete)  the  ship,  and  is  called 
the  a&eighter,  {affreteur ;)  he  is  the  hirer, 
(ZocatotVf,  conductor.)  Em&igon,  Tr.  dee 
Au.  ch.  11,  sect  3. 

AFFRETEMENT.  Fr.  In  French  kw. 
The  hiring  of  a  vessel;  affreightment 
Called  also  noiiseement.  Ord.  Mar.  liv.  1, 
tit  2,  art  2.     Id.  liv.  3,  tit  1,  art  1. 

AFFRETER.  Fr.  In  French  Uw.  To 
hire  a  vessel  at  a  stipulated  price ;  to  af- 
freight    Emerig,  des  Ase.  ch.  11,  sect  8. 

AFFRETEUR.  Fr.  In  French  kw. 
The  hirer  of  a  vessel;  the  affreighter. 
Emerig.  dee  Ass,  ch.  11,  sect  3. 

KFmi,  Afri,  Affra,  L.  Lat  [probably 
the  same  with  L.  Lat  averia,  Fr.  avers, 
afers.]  In  old  English  kw.  jPlongh  cat- 
tle, bullocks  or  plough  horses.  Affri,  or 
€^  carucce  ;  beasts  of  the  plougL  Reg. 
Orig.  150  &.  StatWestm.  2,  c  18.  Fleta, 
Kb.  2,  c  62,  §  8.  Id,  c  76,  §§  8,  9.  Spel- 
•Mm.    See  Averia. 

Bninght  cattle.  Affri  carectee ;  beasts 
of  the  cart  Fleta,  lib.  2,  c.  86.  Id.  c. 
^3,  §6. 

AFFURARE.  L.  Lat  In  old  English 
kw.  To  affeer.  Amereiatus  fuit  ibidem 
et  affuratus  ad  xii.  d.  Yearb.  H.  4  Edw. 
IIL28. 

AFIERT.  L.  Fr.  Bebngs;  goes  to. 
LL.  Qui.  Conq.  c  3.     Afierent ;  belong. 

AFORCIAMENTUM.  L.  Lat  In  old 
EngUsh  law.  An  affbrcement ;  a  strength- 
ening, adding  to;  increase.  Aforciamen- 
turn  plegiorum;  aforcement  of  pledges.  If 
a  defenduit  did  not  appear  after  the  first 


attachment,  then  upon  the  plaintiff  offer- 
ing himself  he  was  to  be  attached  by  bet- 
ter pledges,  to  answer  on  another  day. 
This  was  cidled  a/orciamentum  plegiorum. 
Bract.  foL  439  b.  1  Beeves'  Hist.  Eng. 
Law,  482.  A/orciamentum  districtionis  ; 
aforcement  of  a  distress.  Bract.  foL  330. 
Afofciamentum  curice.     Id.  fol.  35. 

AFORESAID.  [L.  Lat  prcedictus,  prct- 
fatuSy  prcerecitatus^  Before,  or  already 
said,  mentioned,  or  recited;  premised. 
Plowd.  67.  Foresaid  is  used  m  Scotch 
kw.     See  Prcedictus,  Prce/atus. 

"AFORESAID,"  [L  Lat  prcedictus] 
refers  to  the  last  antecedent  1  Chitt. 
Crim.  Law,  173.  But  this  is  not  an  inva- 
riable rule.  Id,  1  Ld.  Raym.  405.  2 
Id.  1094. 

AFORESTARR  L.  Lat  In  old  Enff- 
lish  kw.  To  afforest  Mag,  Cart.  •/bX. 
c  47.     See  Afforestare. 

AFORETnOUGHT.  [Lat  prcecogi- 
toto.]  In  criminal  kw.  Premeditated. 
See  Malice  aforethought. 

"AFTER,"  in  a  will,  does  not  always, 
or  necessarily  refer  to  time,  but  to  order 
in  point  of  right  and  enjoyment  Shaw, 
C.  J.  11  Pick.  R.  378.  2  Cushing's 
R.  387. 

AFTERMATH,  4/)fm»oa^A.  The  grass 
which  grows  after  the  hay  has  been  made ; 
the  second  mowing  or  crop  of  hay.  2 
Wooddes.  Lect.  61.  "Tithes  of  after- 
moath  shall  be  paid,  but  not  tithes  of 
after-pasture."  Bunb.  10,  case  12.  "The 
after  or  latter  math"  of  a  meadow.  13 
East,  155. 

The  right  to  the  last  crop,  or  pasturage. 
1  Chitt.  Gen.  Pr,  181. 

AG  AIT,  Agayte.  L.  Fr.  Waiting; 
await;  wait  GHst  en  agait ;  he  lies  m 
wait     L.  Fr.  Diet.     Kelham, 

AGARD.  L.  Fr.  [from  agarder,  q.  v. ; 
L.  Lat  awarda."]  An  award,  ^ul  fait 
ajgard ;  no  award  made.     See  Award. 

AGARDER.  L.  Fr.  In  old  practice. 
To  award,  adjudge,  determine.  Si  come 
la  court  agardre;  as  the  court  shall  award. 
^Sito*.  Westm.  1,  c.  44.  Le  breve  fuit  agard 
bon;  the  writ  was  held  good,  Reg.  Urig, 
97  b,  nota.  The  formal  word  of  giving 
Judgment  Agardomus;  we  award.  Yearb. 
H.  6  Edw.  m.  4. 

To  condemn  or  sentence.  II  fuit  agard 
oT  Flete;  he  was  adjudged  to  the  Fleet 
Yearb.  T.  10  Edw.  IlL  28. 

AGE,  Awe,  Aive.  L.  Pr.  Water. 
Kelham. 
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AGR  [L.  Fr.  agi:,  aage  ;  L.  Lat  ato«.] 
A  period  of  life  at  which  persons  become 
legally  competent  to  do  certain  acts,  or 
enter  into  certain*  contracts,  which  before 
they  were  incompetent  to  do,  or  enter 
into.*  The  term  is  emphatically  applied 
in  the  conmion  law,  to  the  period  .  of 
twenty-one  years  in  males  aild  female^, 
(called /wW  age;  Lai  plena  cetaSy  Pr.  pldne 
agS;)  on  arriving  at  which  they  are  said  to 
be  of  age,  said  previously  to  be  under  age, 
(Lat  infra  (Btatem;  Fr.  deing  agi,)  that  is, 
infants  or  minors.  Stat.  Westm.  1,  c.  22. 
Litt.  seci  103,  104.  Co.  Litt  78  b. 
I  BL  Com.  463.  2  Kent's  Com.2dZ.  See 
^ta$,  Full  age. 

Besides  fiiU  age,  there  are  other  periods 
at  which  males  and  females  become  of  age 
for  different  purposes,  such  as  the  age  of 
consent  to  marriage,  which  is  fourteen 
years  in  males  and  twelve  in  females ;  the 
age  of  discretion,  which  is  fourteen  in  both 
sexes,  at  which  they  may  choose  their 
guardians ;  age  to  make  a  will  of  personal 
estate,  which  at  common  law  was  fourteen 
in  males  and  twelye  in  females ;  age  to  be 
an  executor  or  executrix,  which  was  seven- 
teen years.  1  Bl.  Com.  463.  Co.  Litt. 
78  b,  79  a.  Hargr.  Co.  LiU.  note  83, 
lib.  2.  2  StepL  Com.  332.  2  Kent's 
Com.  78,  222,  242.  There  is  also,  in.  Eng- 
lish law,  the  age  at  which  males  may  take 
the  oath  of  allegiance,  which  is  twelve 
years ;  the  age  at  which  females  may  be 
given  in  marriage,  which  is  seven;  and  the 
age  at  which  they  become  entitled  to 
dower,  which  is  nine  years.  1  Bl.  Com. 
463.  See  2  Steph.  Com.  332.  As  to  the 
age  of  responsibility  for  criminal  acts,  see 
4  Bl.  Com.  22,  23.  "2  Steph.  Com.  331. 
Macpherson  on  Infants,  460. 

AGE  PRAYER.  [L  Fr.  ageprier;  L. 
Lat  cetatis  precatio.j  In  old  English 
practice.  A  prayer  for  age;  or  for  the 
allowance  of  a  privilege  or  indulgence,  on 
account  of  age.*  At  common  law,  in 
many  real  actions  by  or  against  an  in&nt, 
and  in  actions  of  debt  against  him,  as  heir 
to  any  deceased  ancestor,  either  party 
might  suggest  the  non-age  of  the  defend- 
ant, and  pray  that  the  proceedings  might 
be  deferred  until  his  full  age,  or  (in  l^al 
phrase)  that  the  in£mt  mi^t  have  his  age, 
and  that  the  parol  roi^ht  demur,  that  is, 
that  the  pleadings  might  be  stayed.  3  Bl. 
Com.  300.  Tennes  de  la  Ley.  Finch, 
Law^  360.  This  was  called  the  plea  of 
parol  demurrer  J  which  has  been  recently 


abolished.  Stat.\l  Geo,  IV.  and  1  WUU 
IV.  c  37,  8.  10.  See  Parol,  Parol  de- 
murrer. 

AGENCY.  [Lat ^octtra/io.]  .The re- 
lation or  office  of  an  agent  ;*  the  relation 
between  principal  and  agent  Story  on 
Agency,  §  3. .  The  admini^ration  or  man- 
agement of  the  business  of  another  person 
in  his  behalf,  and  by  his  appointment  or 
authority.     See  Procuration* 

Agency  is  founded,  upon  a  contnbct^ 
either  express  or  implied,  by  which  one  of 
the  parties  confides  to  the  (^er  the  man- 
agement  of  some  business  to  be  transaeted 
in  his  name,  or  on  his  account,  and  by 
which  the  other  assumes  to  do  the  boai- 
ness,  and  to  render  an  account  of  it 
2  Kents  Com.  613.     See  Agei^. 

AGENFRIDA.  L.  Lat  [Sax.  agm- 
frige.]  In  Saxon  law.  The  true  master  or 
owner  of  a  thing;  the  actual  possessor. 
LL.  Incs,  c.  50.     Spelman. 

AQE^BJNE,Awenhine,Awnkine.  Sax. 
{from  agen,  own,  and  hine,  a  servant]  In 
Saxon  law.  A  domestic  or  inmate;  one 
belonging  to  the  family  or  household. 
Frum  ntght  uncuth,  tioanight  gest,  ihrid 
night  agenhine;  first  night  a  stranger, 
second  night  a  guest,  third  night  an  in- 
mate. LZ.  Edw.  Conf.  c  Iv.  Some- 
times written  hogenhine,  hoghenehyne,  and 
hom^hyne,  (qq.  v.) 

AGENS.  Lat  [from  agere,  q.  v.]  One 
who  acts  01*  does  an  act ;  an  actor  or  doer. 
Hence  the  English  agent.  Agentes  et  con- 
sentientes  pari  poma  plectentur;  those  who 
do  an  act,  and  those  who  consent  to  it, 
shfdl  sufier  the  same  punishment  5 
Co.  80. 

In  civil  and  old  English  law.  A  plain- 
tiff; one  who  brings  an  action.  Inst,  4. 
6.  33.  Fleta,  lib.  4,  c  17,  §  8.  Agenti 
ex  contractu  non  potest  qpponi  guestio  dam" 
inii ;  one  who  sues  on  a  contract  cannot 
be  met  with  a  question  of  ownership.  A 
rule  of  insurance  law.  Santema,  put  4, 
n.  48.  Rote  de  OSnes,  dec.  5,  n.  11.  Motxus, 
Not  .46.  It  was,  however,  to  be  taken 
with  the  qualification — nisi  hoc  fuisset  in 
fraudem  assecuratoris.  Id.  Fm^rigon, 
Tr.  des  Ass.  ch.  5,  §  2. 

AGENT,  [from  Lat  agens,  actmg,  one 
who  acts,  from  agere,  to  act  or  do :  Lat 
procurator,  vicarius.]  One  who  acts  for 
another ;  one  who  is  employed  by  another 
to  do  any  act  for  his  benefit^  or  on  his  ac- 
count* Story  on  Agency,  §  8.  A  per- 
son who  acts  in  the  name  and  place  of 


Digitized  by 


Google 


AGO 


(78) 


AOI 


) 


a&oihfir,  (who  i&  called  his  principal,)  by 
his  aathority  or  appointment^  as  his  sab- 
statute,  deputy,  proxy,  attorney,  factor,  (kc. 
Agent  is  a  nomen  gmercUisnmumy  and  in- 
cludes fiustors  and  broken,  who  are  only  a 
q>ecial  class  of  agents.  2  Kent^a  Com» 
622,  note.  See  Paie^  (m  Agtney.  United 
States  Digest,  Principal  and  Agent 

AGENT  AND  PATIENT.  In  old  law. 
^»it  and  snbjeot;  doer  and  reoeiTer.* 
Where  the  same  person  was  the  doer  of  a 
thing,  and  the  party  to  wh<»a  it  was  done, 
he  was  termed  offtnt  aad  patient;  as  where 
an  executor  retained  out  of  the  goods  of 
the  deceased  in  lus  hands,  the  amount  of 
a  debt  due  to  himself,  he  being  both  the 
party  to  whom  the  debt  was  due  and  the 
party  paying  it*     Termee  de  la  Ley, 

AGER.  Lat  Jn  the  civil  kw.  A 
field ;  a  piece  of  land  or  place  in  the  coun- 
try, with  no  building  upon  it,  {loctie  gtU 
sine  viUa  est,  Dig.  60. 16.  27 ;)  correspond- 
ing with  arta^  in  a  city. .  Locus  sine  c$difi- 
do  in  urbe  area,  rufe  autem  ager  appellor 
tur.  Id.  60.  16.  211.  If  it  had  a  build- 
ing, it  was  called  fundus,  {ager  cum  cedifi- 
do  Jundus  dicitur.)  Id.  Md,  See  Fun- 
dus, Prmdium. 

Land  generally.  Bract  foL  9.  Sic 
emm  debere  quern  meliorem  agrum  suum 
ffuen,  ne  vicini  deteriorem  fadat;  every 
one  ought  so  to  improve  his  own  land  as 
not  to  injure  his  neighbor's.  8  KenCs 
€om,U\. 

AGER.  L.  Lat  In  old  English  law^^ 
An  acre.  Lib.  Barnes,  sect  246.  Matcf 
Paris,  in  ann.  1083.  Spelman.  See  Aera, 
Acre. 

AGERE.  Lat  In  the  civil  law.  To 
act;  to  do.  Dig.  60.  16.  19.  Distin- 
guished from  facere  and  gerere^    Calv.  Lex. 

To  act  at  law,  or  by,  or  through  the  law ; 
{c^ere  lege  ;)  to  deal  with  one  at  law ;  to 
bring  an  action;  to  sue.  Agere  potest;  he 
can  sue.  Inst.  2.  20.  6.  Agere  non  po- 
test; he  cannot  sue.  Id.  ibid.  Id.  4.  10. 
pr.  Siagatquis;  if  a  man  bring  an  ac- 
tion. Id.  4.  6.  2.  Agitur;  a  suit  is 
brought,  or  may  be  brought  Id.  4.  6.  22, 
25.  Agere  injuriarum  ;  to  sue  for  dama- 
ges. Id.  4.  4.  2.  Ad  hoc  agere  ;  to  bring 
an  action  for  this  object  Bract,  fol  18  a. 
Si  agat  de  conventione  ;  if  he  bring  an  ac- 
tion of  covenant  Id.  foL  24  b.  It  was 
also  applied  to  the  defence  of  an  action. 
Dig.  44.  1.  1. 

AQQER.  Lat  In  the  civil  law.  Adam, 
bank  or  mound.   CW.9.  38.  Towns.  Fl.  48. 


AGGRAVATION.  [Lat  aggravatio, 
from  aggravare,  from  aa,  to,  and  gravis^ 
heavy.]  In  criminal  law  and  pleading.  A 
making  worse ;  a  making  more  enormous 
or  injurious;  tending  to  increase  the 
amount  of  damages  claimed.  Steph.  FL 
243. 

AGGREGATE.  .  [Lat  aggregaius,  from 
ad,  to,  and  grex,  a  con^pany  or  multitude.] 
Composed,  of  several ;  consisting  of  many 
persons  united  together.  1  Bl.  Com.  469» 
bee  Corporation. 

AGILD.  Sax.  [from  a,  without,  and 
gild,  a  payment]  In  Saxon  law.  Free 
from  penalty,  {sine  mulcta  vel  compensa- 
tiotu;)  not  subject  to  the  payment  of  ^t^, 
or  teeregild,  th^  is,  the  customary  fine  or 
pecuniary  compensation  for  an  offence. 
Spelman.     Cowell.     See  Oild,  Weregild. 

AGILLARIUS.  L.  Lat  In  old  Eng- 
lish law.  A  hay-ward;  a  herd-ward,  or 
keeper  of  the  herd  of  cattle  in  a  common 
field.     Cowell. 

AGISER.  L.  Fr.  To  lie.  AgisasU ; 
lying.     L.  Fr.  Diet. 

AGIST.  [L.  Lat  agistare  ;  from  eid,  to, 
and  Norm,  guter^  or  giser,  to  lie  or  lay.] 
To  put,  place,  or  lay  to,  or  near,  {adjicere, 
apponere,  rem  juzta  aliam  coUocare  ;)  to 
adjust,  (Fr.  adjouster,)  or  apportion.  To 
assign,  apportion  or  fix  the  number  of  cat- 
tle entitlea  to  feed  on  certain  ground ;  to 
adjust,  apportion  or.  assess  a  tax.  This  ap- 
pears to  have  been  the  original  sense  of  tne 
word.     SpelTnan,  voc.  Agistare. 

In  ancient  law.  To  take  in  and  feed 
the  cattle  of  strangers  in  the  king's  forest, 
and  to  collect  the  money  duo  for  the  same 
to  the  king's  use.  Charta  de  Foresta,  c.  9. 
Spelman,  ub.  sup,  Fleta,  lib.  2,  c.  41, 
§§  16,  16,  31.     Cowell. 

In  modem  law.  To  take  in  cattle 
to  feed,  or  pasture,  at  a  certain  rate  or  com- 
pensation. Lord  Ellenborough,  C.  J.  13 
Fast,  169.  Jacob,  voc.  Agutment.  See 
Agistare,  Agisiatio. 

AGISTAMENTUM.  L.  Lat  [from  o^ 
tare,  q.  v.]  In  old  English  law.  An  a^t- 
ment,  apportionment,  or  feeding  of  cattle, 
especiauv  in  the  king's  forests.  FUia,  lib.  2, 
c  41,  §  16.  Spelman,  voc.  Agistare. 
Termes  de  la  Ley. 

A  duty  or  tax  for  repairing  banks,  dykes 
or  sea  wi^ls,  levied  upon  the  owners  of 
lands  benefited  by  them.  -  Spelman.  Cow- 
ell,  voc  Agistator. 

AGISTARE.  L.  Lat  [from  ad,  to,  and 
Norm,  gister,  to  lie,  lay  or  place.]    In  old 


Digitized  by 


Google 


AGN 


(74) 


AGN 


English  law.  To  adjust,  assign,  apportion, 
assess;  to  assign  or  apportion  cattle,  or 
other  animals,  to  a  feeding  ground.  Untis- 
quisque  liber  homo  agistet  boscum  suum  in 
fores ta  pro  voluntate  sua  ;  every  freeman 
shall  agist  his  wood  in  the  forest  at  his 
pleasure.  Chart,  de  Forest  c.  9.  Spelman. 
To  adjust  or  assess  a  tax,  or  duty.     Id, 

To  use  for  the  purposes  of  feeding  cattle. 
Inquiratur  de  axfistatoribus  regiSy  si  fdeliter 
agistaverint  dominicos  boscos  regis  ;  inquiry 
shall  be  made  concerning  the  king's  agis- 
ters, if  they  have  faithfully  agisted  the 
king's  demesne  woods,  Fleta,  lib.  2,  c.  41, 
§31. 

To  feed  or  pasture  cattle ;  to  feed  other 
animals ;  to  agist.  Ducere  possit  porcos 
sttos  per  dominicum  boscum  nostrum  liberty 
— ad  agistandum  eos  in  boscis  suis  propriis, 
vel  alibi ;  he  may  take  his  swine  through 
our  demesne  wood  freely, — to  agist  them 
in  his  own  woods,  or  elsewhere.  Chart,  de 
Forest,  c.  9.     See  Agist. 

AGISTATIO.  L.  Lat.  [from  agistare, 
q.  v.]  In  old  English  law.  The  laying  or 
assessing  a  proportion  of  duty  upon  lands, 
for  repairing  sea  banks  and  walls.     Cowell, 

AGISTATOR.  L.  Lat  [from  a^tore, 
q.  v.]  In  old  English  law.  An  agister ; 
anomcer  of  the  forest  who  took  account  of 
cattle  there  agisted.  Chart,  de  Forest,  c  8. 
See  Fleta,  lib.  2,  c.  41,  §  31.  Sometimes 
called  gyst'taker  or  guest-taker,  Cowell, 
Crompt,  Jur.  foL  140.  4  Inst,  293.  See 
Agister, 

A  collector  and  expender  of  taxes  for 
keeping  sea-walls  in  repair.  Kenneths 
Gloss, 

AGISTER,  Agistor,  JX.  Lat  agistator,] 
One  who  agists  or  takes  in  cattle  and  horses 
to  pasture  at  a  certain  rate.  Storg  on 
Bailment,  §  443.     See  Agist,  Agistment. 

AGISTMENT.  [L.  Lat  agistammtum,] 
The  taking  in  of  horses,  or  other  cattle, 
to  graze  and  depasture  in  one's  grounds  at 
a  certain  rate.  2  Bl,  Com.  452.  See  Agist. 
Called  anciently  gisement     Cowell. 

AGIUM.  L.  Lat  [from  agere,  q.  v.]  A 
termination  in  the  composition  of  Latin 
words,  answering  to  the  termination  age, 
in  English,  signifying  service  or  duty ;  as 
homagium,  (servitium  hominis,)  the  service 
of  a  man ;  esctuigium,  (servitium  scuti,)  the 
service  of  the  shield ;  socagium,  (servitium 
soccBy)  the  service  of  the  plough,  and  the 
like.  Co,  Litt.  86  a.  Spelman,  voc  Ap- 
penagium. 

AOm ASCI,  Adgnasci.  Lat  [from  orf,  to, 


and  nascor,  nasci,  to  be  bom.]  In  the  civil 
law.  To  be  bom  to  one ;  to  have  issue 
after  making  a  wilL  Constat  agnascendo 
rumpi  testamentum  ;  it  is  clear  that  a  will 
is  revoked  by  the  birth  of  a  child.  Cic. 
de  Orat.  i.  67.     Dig.  28.  3.  3. 

AGNATES,  ^i^<«.  [Lata^ma/t.]  In 
the  law  of  descents.  Relations  by  the 
father.  These  words  are  used  in  the  Scotch 
law,  and  by  some  writers,  as  English  words, 
corresponding  with  the  Latin  agnati,  (q.  v.) 
Frsk.  Inst.  b.  1,  tit  7,  §  4.  3  CHbbon's 
Rom.  Emp.  175,  177,  ^Am.  ed.)  Agnates 
include  the  following  relations :  father,  son, 
brother,  daughter,  sister,  father's  brother, 
brother's  son,  <fec.  1  Kaufm.  Mackeld. 
Civ.  Law,  137,  note. 

AGNATI,  Adgnati.  Lat  In  the  civil 
law.  Relations  by  the  father;  relations 
through  males;  translated  in  Scotch  law, 
and  sometimes  by  Englbh  writers,  agnates 
or  agnats,  (q.  v.)  2  Bl.  Com.  236.  Ag- 
nati  were  a  species  of  cognati  (blood  rela- 
tions in  general,)  although  the  term  cogna- 
ti was  also  used  in  the  sense  of  a  species. 
Sunt  agnati  cognati  per  virilis  sexdts  cogna- 
tionem  conjuncti,  quasi  a  patre  cognati; 
agnati  are  relations  connected  by  a  relation- 
ship of  the  male  sex,  as  it  were  related  by 
the  father.  Inst.  1.  16.  1.  Id.  3.  2.  1. 
Inter  agnatos  et  cognatos  hoc  interest,  quod 
in  agnatis  et  cognati  continentur,  in  cogna- 
tis  non  utique  et  agnati ;  verbi  gratia,  pa- 
tris /rater,  id  est,  patruus,  et  agnatus  est  et 
cognatus ;  matris  autem  frater,  id  est, 
avunculus,  cognatus  est,  agnatus  non  est. 
Between  agnati  and  cognati  there  is  this 
difference,  that,  under  the  name  of  agnati, 
cognati  are  included,  but  not  h  converse; 
for  instance,  a  father's  brother,  that  is,  a 
patemal  uncle,  is  both  agnatus  and  cognatus, 
out  a  mother's  brother,  that  is,  a  maternal 
uncle,  is  a  cognatus  but  not  agnatus.  Dig. 
38.  7.  5.  pr.  See  Feud.  Lib.  2,  titt  11, 16, 
26.     See  Cognati. 

AGNATIC,  [from  agnati,  q.  v.]  De- 
rived from,  or  through  males.  2  Bl.  dm. 
236. 

AGNATIC.  Lat  [from  agnati,  q.  v.] 
In  the  civil  law.  Relationship  on  the  fath- 
er's side ;  agnation.  Agnatio  a  patre  est. 
Inst.  3.  6.  4.     Id.  3.  6.  6. 

Birth,  especially  after  a  will ;  an  addi- 
tional birth.  See  Agnascor.  [Testamen- 
tum'] agnatione  posthumi  sive  posthuma 
rumpitur  ;  a  will  is  annulled  by  the  birth 
of  a  posthumous  son  or  daughter.  InsU 
2.  13.  1. 
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AGNISER  L.  Fr.  To  acknowledge. 
Agniuy  agnize;  acknowledge.  Z.  Fr. 
Diet. 

AGNOMEN.  Lat  In  the  Roman  law. 
An  additional  name,  {quasi  ad  namen,) 
The  last  of  the  four  names  used  among  the 
Romans ;  (the  other  three  being  the  prct- 
nomenj  the  nomen,  and  the  cognomeUy  qq. 
T. ;)  a  name  assumed  or  added  from  some 
narticnlar  circumstance,  or  to  denote  the 
branch  of  the  fisonily  to  which  the  individu- 
al belonged.  Adam's  Bom.  Ant.  35,  36. 
Butler's  Hot.  Jur.  28.  According  to  Dr. 
Taylor,  agnomina  were  originally  nothing 
more  than  nick-names,  or  marks  of  scurrillity 
and  reproacL  Tayl.  Civ.  Law,  70.  The 
word  is  used  by  some  writers  on  old  English 
law.  Fleta,  lib.  4,  c  10,  %  9.  The  old 
Scotch,  "  to-name,"  seems  to  be  a  literal 
translation  of  it. 

▲rPA^oz,  *Arp«f  ^.  Gr.  [from  «,  priv.  and 
jfii^v,  to  write.]  In  the  civil  law.  Not 
written;  unwritten;  without  writing.  Dig. 
1. 1.  6.  1. 

AGRARIAN,  [from  ager,  land.]  Re- 
lating to  land,  or  to  a  division  or  distribu- 
tion of  land ;  as  an  agrarian  law.  See  Lex 
agraria. 

AGRARIUM.  L.  Lat  [from  a^^^,  land.] 
In  old  European  law.  A  tax  upon  land,  a 
tribute  payable  out  of  land,  (tributum  quod 
tx  agris  penditur.)  Corresponding  with 
the  Fr.  agrier,  champart  or  terrage.  Mar- 
cul/Aih.  2.     Spelman. 

AGREAMENTUM,  Aggreamentum.  L. 
Lai  In  old  English  law.  Agreement ;  an 
agreement     Spelman. 

This  Latin  form  of  the  word  agreement 
has  led  to  the  fanciful  etymology  adopted 
by  Plowden,   Cowell,  and  other  writers, 
which  makes  it  to  be  compounded  of  ag- 
gregatio  and  mentium,  and  so  to  signify  a 
joining  together  of  two  or  more  minds  in 
any  thing  done  or  to  be  done.     Cowell, 
voc  Agreement.     Flowd.    17,   arg.     The 
error  of  this   obviously  consists  in  con- 
founding mentum,  a  common  termination, 
used  (as  the  English  and  French  menty)  in 
forming  nouns  from  verbs,  with  mentium, 
the  genitive  plural  of  mens,  mind,  and  is 
well  exposed  by  Spelman.     The  phrase  ag- 
gregatio  menlium,  however,  though  absurd 
in  point  of  etymology,  is  expressive  as  a 
dennition,  and  in  that  light  has  sometimes 
been   adopted  by  high  authority.     Com. 
Dig.  Agreement,  A,  1.     Hyde,  /.  1  Mod. 
126.    ^  Johns.  R.  535.    See  Testamentum. 
AGREARE.    L.  Lat    In  old  English 


law.  To  agree.  Agreavit;  pie]  agreed. 
Convenity  promisitj  et  agreavit  ad  et  cum, 
drc. ;  [he]  covenanted,  promised  and  agreed 
to,  and  with,  &c.  Hob.  34  b.  Acceptavit 
et  agreavit ;  accepted  and  agreed.  Keilw. 
196.  Corrti|>te  agreatum/ut/ ;  it  was  cor- 
ruptly agreed.     2  Stra.  871. 

AGREE  [L  Lat  agreare ;  from  Fr. 
agreer,  aggreer,  from  Lat  aggredi,  to  go  or 
come  taj  To  come  together,  unite  or 
concur,  {congredi  ;)  to  be  of  one  mind  as 
to  a  tlung,  {ire  in  eandem  sententiam  ;)  to 
assent  mutually,  or  contract  to  do  a  thing. 
To  agree,  in  this  its  proper  sense,  implies 
action  by  and  between  two  or  more ;  and 
the  same  idea  of  united  or  mutual  action 
is  the  radical  one  of  the  corresponding  Latin 
words  convenire,  concordare,  and  contrakere. 
The  word  agreed  in  a  written  contract  is 
regarded  as  the  word  of  both  parties. 
Nelson,  C.  J.  5  ffilPs  {N.  Y.)  Rep.  256, 
259.     See  Agreement. 

To  assent  to  a  thing,  or  undertake  to  do 
it ;  to  promise.  Jewett,  J.  1  Denio's  R. 
226,  228,  229.  This  is  a  loose  and  incor- 
rect sense  of  the  term.  Lord  EUenborough, 
C.  J.  5  £ast,  10,  17. 

To  concur  or  acquiesce  in ;  to  approve 
or  adopt  Agreed,  agreed  to,  are  frequently 
used  in  the  books,  (like  accord,)  to  show 
the  concurrence  or  harmony  of  cases. 
Agreed  per  curiam  is  a  common  expression. 

To  harmonize  or  reconcile.  "  You  will 
agree  your  books."     8  Co.  67. 

AGREEANCE.  In  Scotch  law.  Agree- 
ment; an  agreement  ^Quhilk  contract 
and  agreeance  was  ratified."  Skene  de 
Verb.  Signif.  voc.  Annuell. 

AGREEMENT.  [L.  Lat  agreamentum, 
Concordia;  Lat.  conventio,  pactum."]  A 
coming  together  of  parties  in  opinion  or 
determination  ;,*  the  union  of  two  or  more 
minds  in  a  thing  done,  or  to  be  done ;  a 
mutual  assent  to  do  a  thing.  Com.  Dig. 
Agreement,  A.  1.  Flowd.  5  a,  6  a. — ^The 
consent  of  two  or  more  persons  concurring, 
the  one  in  parting  with,  and  the  other  in 
receiving  some  property,  right  or  benefit 
Bac.  Abr.  Agreement — ^A  mutual  contract 
on  consideration,  between  two  or  more 
parties.  Lord  EUenborough,  C.  J.  5  East, 
10. — A  mutual  consent  of  the  minds  of  the 
parties  concerned,  respecting  some  proper- 
ty or  right  that  is  the  object  of  the  stipula- 
tion, or  something  that  is  to  be  done  or 
forborne;  a  transaction  between  two  or 
more  persons,  in  which  each  party  comes 
under  an  obligation  to  the  other,  and  each. 
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reciprocally  acquires  a  right  to  whatever  is 
promised  or  stipulated  by  the  other.  4 
QUI  db  Johns.  1.  See  Phwd.  17.  12  ffate- 
crcTs  B.  126.     See  Agree. 

A  promise,  or  undertaking.  '  This  is  a 
loose  and  incorrect  sense  of  the  word. 
Lord  Ellenborough,  0.  J.  5  JSast,  10.  See 
3  Br.  db  Bing.  14.     3  Oomstock'sR.  835. 

A  thing  or  matter  agreed  to,  or  upon ; 
an  instniment  showing  what  has  been 
agreed  upon. 

Agreimentfi'A  constantly  used  as  the  sy- 
nonyme  of  contract.  2  Steph,  Com.  108. 
109.  See  Contract.  There  seems,  how- 
ever, to  be  a  shade  of  difference  between 
the  terms ;  agreement  being  applicable  to 
less  formal  acts  or  instruments.  See  Bac. 
Ahr.  Agreement,  note. 

AGBEER,  Aggreer.  L.  Fr.  In  old  prac- 
tice. To  agree;  to  allow,  or  admit 
Agree  ;  agreed.  Agreeper  le  court.  Dyer^ 
6  b.  (Fr.  ed.)  Agree  ;  allowed,  admitted. 
Le  comon  erudicion  eovient  estre  agree ;  the 
common  doctrine  must  be  admitted.  Id. 
33. 

AGREER.  Fr.  In  French  marine  law. 
To  rig  or  equip  a  vessel  Ord.  Mar.  liv.  1, 
tit  2,  art  1. 

AGREZ.  Fr.  In  French  marine  law. 
The  rigging  or  taclde  of  a  vessel  Ord. 
Mar.  hv.  l>tit  2,  art  1.  Id.  tit  11,  art  2. 
Id.  Uv.  8,  tit  1,  art  11. 

AGRL  Lat  Lands.  Plural  of  ager, 
(q.  V.) 

AHERDANT.  L.  Fr.  Adhering.  AJier- 
dant  cU  franktenement.     Tearh.  H.  9  Edw. 

m.4. 

AHTEID.  In  old  European  law.  A 
kind  of  oath  among  the  Bavarians.  Spel- 
man. 

In  Saxon  law.  One  bound  by  oath,  q.  d. 
"  oath-tied."  From  ath,  oath,  and  tied.  Id. 

AID,  Agde.  [from  Fr.  aide  ;  Lat  auxi- 
lium^  adjutorium.  »ub8idium.^  In  feudal 
law.  A  kind  of  pecuniary  tribute  paid  by 
a  vassal  to  his  lord,  on  occasions  of  peculiar 
emergency,  and  which  was  one  of  the  inci- 
dents of  tenure  in  chivalry,  or  by  knight's 
service.  Aids  were  principally  of  ttiree 
kinds ;  to  ransom  the  lord's  person,  if  ta- 
ken prisoner;  to  make  his  eldest  son  a 
knight,  {pur /aire  Veigne  fitz  chivcUer  ;)  and 
to  marry  his  eldest  daughter,  {pur  C eigne 
file  marier.)  2  Bl.  Com.  63,  64.  Stat. 
Weetm,  1,  c  36.  Spelman,  voc  Auxilium. 
2  Beeves'  Hist  Eng.  Law.  111.  Wright, 
Ten.  105.  3  Ken^s  Com.  504.  See  Auxi- 
lium, 


In  English  law.  A  subsidy  granted  to 
the  king.  Stat.  14  Edw.  III.  st  2,  c  1. 
Cowell. 

In  old  pleading.  Help  or  assistance  in 
defending  an  action.     See  Aid-prayer. 

In  criminal  law.  Assistance  given  to  the 
commission  of  a  crime.  Stat.  Weetm.  1, 
c.  14.  Aid  in  this  sense,  according  to  Lord 
Coke^  comprehends  all  persons  counselling, 
abetting,  plotting,  assenting,  consenting, 
and  encouraging  to  do  an  act,  and  who  are 
not  present  when  the  act  is  done.  2  Imi, 
182.     See  Aider ,  Aiding,  Auxilium. 

To  AID.  To  help  or  assist  See  Aid, 
Abet. 

To  remedy  or  cure.  An  error,  defect  or 
omission  in  pleading  is  sometimes  aided  by 
the  adverse  party  taking  no  notice  of  it,  or 
by  verdict  1  Saund.  228,  note  (1).  See 
To  curCi 

AID-PRAYER.  Ayd^er.  [L.  Fr. 
aide-prier ;  L.  Lat  atixiliipetitio.^  In  old 
practice  and  pleading.  A  prayer  in  aid, 
or  for  aid;  a  prayer  or  petition  to  the 
court,  by  a  tenant  in  real  actions,  for  the 
airfofanother  person  interested  in  the  pro- 
perty demanded,  to  help  him  defend  the  ac- 
tion.* Thus,  a  tenant  for  life  might,  at 
common  law,  pray  in  aid  of  him  that  had 
the  inheritance  in  remainder  or  reversion ; 
that  is,  that  he  might  be  joined  in  the  ac- 
tion, and  help  to  defend  the  title.  3  Bl. 
Com.  300.  Cowell,  voc  Aid.  Aid-prayer 
was  a  dilatory  plea,  to  which  the  demand- 
ant might  counterplead,  imd  thereupon 
issue  would  be  joined  as  in  ordinary  cases. 
1  Boscoe's  Beal  Act.  276—281. 

AIDE.  L.  Ft.  In  old  English  law. 
Aid ;  a  feudal  tribute  to  a  lord.  See  Aid. 
Judicial  relief.     Year  Books,  passim. 

In  old  French  law.  An  excise  duty 
payable  to  the  crown.     Steph.  Leet  869. 

AIDER,  Aidre.  L.  Fr.  To  aid ;  to  help 
or  assist  Ci  Dieu  vous  aide  ;  so  help  you 
God.     Beg.  Grig.  302  b.  303. 

AIDER.  In  criminal  law.  One  who 
aids  or  promotes  the  commission  of  a 
crime ;  an  accessory  before  <ft  at  the  fact ; 
a  principal  in  the  second  degree.*  1  Bus- 
sell  on  Crimes,  26.  Used  generally  in  con- 
nection with  the  word  abettor,  and  consid- 
ered by  some  writers  as  synonymous  with 
it     See  Abet,  Abettor. 

AIDING  AND  ABETTING.  In  crim- 
inal law.  A  phrase  applied  in  the  common 
law  to  aiders  and  abettors,  technically  so 
called.  1  Busselion  Crimes,  26.  3ee  Abet 
Construed,  in  the  act  of  Congress,  20th 
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Apnl,  1818,  db.  3.73,  to  import,  as  in  com- 
mon parlance,  assistance,  co-operation  and 
enconragement.  12  WheaUm's  IL  460. 
The  standing  by,  within  a  few  feet  of  the 
assailants,  wnen  a  nmrder  is  being  commit- 
ted, saying  and  doiii^  nothing,  is  not  sof- 
ficient,  of  itself  legalfy  to  satufy  a  jnry  of 
sach  by-stander's  aiding  or  abetting  in  the 
commission  of  the  crime.  1  Wisconsin  R, 
159.     See  Pretence, 

AIE.  L.  Fr.  Have.  Jeo  ate ;  I  haye. 
JL  Fr,  DieL 

AXEL,  Aieul,  AiU,  AyU,  L.  Fr.  A 
grandfather.     F.  N,  B.  221,  in  marff. 

AXEL,  Ayel^  Aiie,  AyU,  In  old  prac- 
tice. A  writ  which  lay  for  an  heir  to  re- 
coyer  the  possession  of  lands  on  the  seisin 
fA\nR graridfather^  {aiel  OT  aieul,)'^  Called 
by  Roscoe,  a  possessory  ancestral  writ 
1  Boec  Reai  Act.  127.  AyU  is  the  most 
common  form  of  this  word,  and  is  used  by 
Blackstone.     3  Bl.  Com.  186.     See  Ayle. 

AIELESSE.  L,Fr.  In  old  English  law. 
A  grandmother.    Tearh.  H.  4  Edw.  IIL  29. 

AILOURS,  Ayhure,  Aihre.  L.  Fr. 
Elsewhere ;  otherwise ;  besides.  Artie,  sup. 
CharL  c  3.     L.  Fr.  Diet. 

AINESSE.  Fr.  [from  aine,  eldest]  In 
French  feudal  law.  The  right  or  privilege 
of  the  eldest  bom ;  esnecy.  Guyot,  Inst. 
Feodai.  c  17. 

AINNEESCHE.  L.  Fr.  Eldership; 
birthright     Kelham. 

AINSL  L.  Fr.  Thus;  so;  eyen  so; 
after  the  same  manner ;  so  that ;  unless. 
Ahm  come ;  even  as  it  were.  AitiH  eoit 
U;  80  be  it     L,  Fr.  Diet. 

AIO.  Lat  I  say.  In  Roman  practice. 
The  initial  word  of  the  formula  m  which 
the  plamtiff  stated  his  cause  of  action  or 
"  declared  "  in  the  action.  Aio  te  mihi  dare 
oportere  ;  I  say  that  you  ought  to  give  me, 
£c    AdarrCe  Rom.  Ant.  223. 

AIRE.  Scotch.  [Lat  i/*r.]  In  old 
Scotch  law.  The  court  of  the  justices  itin- 
erant, corre^ondingwith  the  English  eyre, 
(q.  V.)  Skene  de  Verb.  Sign.  voc.  Iter. 
Pitcaim^e  Crim.  TrialSy  passim. 

Heir.  ^  His  airis  and  assignais.^'  1 
Pitc.  Cr.  Trials,  part  2,  p.  342. 

AIREAU.     L.  Fr.  A  plough.   Eelham. 

AIRER,   Aerer.      L.    Fr.     To   plough. 

AIRTAND  PAIRT.  O.  Sc.  In  old 
Scotch  criminal  law.  Accessory;  contri- 
ver and  partner.  1  Pitc.  Crim.  Tr.  part  1, 
p.  133.  3  How.  St.  Trials,  601.  Now 
written  art  and  part,  (q.  v.) 


AISEMENT.     L.  ¥t.     Easement;  an 

easement     Kelham, 

AISIAMENTIJM,  Aysiamentum,  Esa- 
mentum.  L.  Lat  [L.  Fr.  aisement,  from 
Fr.  aisS,  convenience.]  In  old  English  law. 
An  easement  or  privilege.  Glanv.  lib.  12, 
c  14.     Beg.  Orig.  166  b.     Spelman. 

AISNE,  Eigne,  L.  Fr.  [quasi  atiM»^  ; 
first  bom.1  In  old  Engtish  law.  Eldest, 
or  first  bom.  Aistie  fitz ;  eldest  son. 
Aisnejile  ;  eldest  daughter.  L.  Fr,  Diet. 
Ainznat;  eldest  Eelham.  Aisne  is  the 
opposite  of  puisne  (q.  v.).  Spelman,  voc 
Aesnecia, 

AISNEESSE,  ^imme.  L.  Fr.  [L-Lat 
aesnecia,  q.  v.  Fr.  ainesse.Jl  In  old  English 
Uw.  Tbe  right  or  privilege  of  the  eldest, 
or  first  bom;  esnecy,  (q.  v.)  Spelman^ 
voc.  Aesnecia,  Kelham  gives  ainneesehe  as 
another  form. 

AIT.  L.  Fr.  He  has.  Aiet;  he  shaU 
have.     L.  Fr,  Diet. 

AJANT,  Ayant.  L.  Fr.  Having.  Ajants, 
aienz  ;  having.     Eelham. 

AJOURNER.  Fr.  In  old  French  law. 
To  summon.  Ou  n'ajoumoit  point  par 
pairs,  car  les  pairs  ne  pouvoient  ajoumer 
leur  seigneur  ;  mats  ils  pouvoient  ajoumer 
pour  leur  seigneur  ;  he  could  not  summon 
by  the  peers,  for  die  peers  could  not  sum- 
mon their  lord ;  but  they  might  summon 
for  their  lord.  Esprit  des  Lois,  liv.  28, 
c  28. 

To  adjourn,  in  the  modem  sense.  Britt. 
c  2.     See  Adjourn, 

AEl^,A-kin.  In  old  EngUsh  law.  Of 
kin.     "  Nextra-kin."     7  Mod.  140. 

AL.  L.  Fr.  At  Al  huis  cPesglise ;  at 
the  door  of  the  church.  lAtt.  sect  38. 
Alharre;  at  bar;  at  the  bar.  Dyer,  31, 
(Fr.  ed.) 

To.  Cestui  que  doit  inheriter  al  pere 
doit  inheriter  al  Jitz  ;  he  who  would  have 
been  heir  to  the  fether  of  the  deceased 
shall  also  be  heir  to  the  son.  2  Bl.  Com. 
223,  229,  260.  Al  contrary;  to  the  con- 
trary ;  of  a  contrary  opinion.     Dyer,  6  b. 

With.     Al  armes.     Kelham. 

ALA.  L.  Fr.  [from  aler,  q.  v.]  Goes ; 
gone.     L.  Fr.  Diet. 

Went  Ala  son  voy ;  went  his  way. 
Dyer,  6. 

ALANT.  L.  Fr.  [from  aler,  q.  v.]  Go- 
ing.    lAtt.  sect  240. 

ALAST.  L.  Fr.  [from  aler,  q.  v.]  Goes; 
went;  gone.     L.  Fr,  Diet. 

ALBA.  L.  Lat  [from  albus,  white.] 
In  ecclesiastical  law.    An  alb,  oraub;  a 
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white  vestment  worn  by  priests.  Spel- 
man.     Beg,  Orig,  59  b. 

ALBA  FIRMA.  L  Lat  [L.  Fr.  hlanche 
fearme,'\  In  old  English  law.  White  farm, 
or  rent ;  blanch  farm ;  money-rent  Rent 
payable  in  silver,  or  white  money,  (argento 
quasi  censu  albo,)  as  distinguished  from 
that  which  was  anciently  paid  in  com  or 
provisions,  (m  annonay)  called  black  mail, 
or  black  rent,  (census  vel  firma  nigra.) 
Spelman.  Beg,  Grig.  319  b.  To  hold  by 
white  farm  is  to  hold  freely  in  socage.  2 
Inst.  44.     See  Firma,  Farm,  Blanch/erme, 

ALBANAGIUM.  L.  Lat  [from  alba- 
nuSy  q.  V. ;  Fr.  aubenage,]  In  old  French 
law.  Albanage ;  the  state  or  condition  of 
an  alien  or  foreigner ;  alienage.  Benedict, 
in  cap,  BaynutiuSf  num.  1042.  See  Albi- 
natusjus, 

ALBA  SPINA.  Lat  In  old  English 
law.  Whitethorn.  Fleta,  lib.  2,  c.  82, 
§2. 

ALBANUS,  Albinus.  L.  Lat.  [quasi 
alibinus,  alibi  natus,  bom  elsewhere  or  in 
another  country;  Fr.  aubaine.'\  In  old 
French  law.  A  stranger,  alien  or  foreign- 
er ;  (Lat  advena,  extraneus  ;  old  English,  a 
comeling.)  De  liberis  hominibus  <ubanis- 
que  ;  from  freemen  and  strangers.  Spel- 
man, Bona  albana ;  the  goods  of  a  for- 
eigner, which  escheated  to  the  prince  or 
lord.     Id,     See  Aubaine, 

ALBATORES.  L  Lat  [from  albus, 
white.]  In  old  English  law.  Whiteners ; 
bleachers.  [?]  Albatores  coriorum  ;  white- 
ners of  skins  or  leather.  Fleta,  lib.  2, 
c.62,§  36. 

ALBINATUS.  L.  Lat  [from  albanus, 
or  albinus,  q.  v.]  In  old  French  law.  The 
state  or  condition  of  an  alien  or  foreigner. 
See  Albinatus  jus, 

ALBINAT0S  JUS,  Albanagii  jus.  L. 
Lat.  [Fr.  droit  d*aubaine  or  iPaubenage.] 
The  right  of  albanage.  A  right  and  privi- 
lege which  formerly  existed  in  France,  en- 
titling the  king,  on  the  death  of  an  alien, 
to  all  he  was  worth,  unless  he  had  a  pecu- 
liar exemption.  Spelman,  vuc.  Albanus. 
1  Bl,  Com,  372.  2  Kent's  Com.  69.  Bex 
omnia  eorum  bona  occupat,  jure  albanagii : 
exclusa  omni  parenteld,  conjuge,  et  quocun- 
que  alio  legitimo  successore  ;  the  king  takes 
possession  of  all  their  goods  by  right  of  al- 
banage, excluding  all  right  of  kindred,  the 
wife,  and  every  other  lawful  successor. 
Benedict,  in  cap.  Baynutius,  num.  1042, 
cited  in  Spelman,  voc.  Albaaius.  See  Au- 
baine,  Droit  d* aubaine. 


ALBUM.  Lat  [from  albus,  white.]  In 
the  Roman  law.  A  whitened  tablet  (to^ii- 
la  dealbata,  Gr.  Xe^cw/ia,)  on  which  the  prae- 
tor's edicts  were  written,  and  in  this  way 
made  public.  Dig,  2. 1. 9.  Tayl,  Civ,  Law^ 
214.  Calv,  Lex,  Brissonius.  A  public 
register  of  the  praetor's  edicts,  actions,  in- 
terdicts, &c.     Id. 

A  list  or  register  of  the  names  of  sena- 
tors, (Dio.  Iv.  3,)  judges,  {Suet.  Tib.  51. 
Claud.  16,)anddecurions.   Dig.  50.  3. 

ALBUM,  Albus.  Lat  In  old  English 
law.  White;  blank;  not  written  upon. 
Album  breve  ;  a  blank  writ ;  a  writ  with  a 
blank  or  omission  in  it,  as  where  it  is  re- 
turned with  the  sheriflfs  surname  omitted 
to  the  retum.  Hob.  113  b,  130.  Yelv. 
110. 

Blank ;  plain  or  smooth ;  without  mark. 
Album  argentum ;  plain  silver,  withoat 
mark  or  stamp ;  uncoined.  White  money. 
See  Alba  firma. 

ALCABALA.  Span.  In  Spanish  law. 
A  duty  of  a  certain  per  cent  paid  to  the 
treasury  on  the  sale  or  exchange  of  proper- 
ty. Said  to  be  a  corruption  of  the  words  al 
que  vala,  (that  which  has  value.)  Schmidts 
Civ.  Law,  81,  note  (1),  quoting  EscrichSj 
voc.  Alcabala. 

ALCALDE.  Span.  In  Spanish  law.  A 
magistrate  or  judge.  12  Peters'  B.  442, 
note.     1  White's  Becopilacion,  419. 

ALCONS,  Alcum.  L.  Fr.  Any  one. 
Kelham. 

ALDERMAN.  [Sax.  eaWorman,  L.  Lat 
aldermannUrS.]  A  member  of  the  corpora- 
tion or  common  council  of  a  city  or  corpo- 
rate town,  elected  by,  and  representing  the 
inhabitants  of  a  ward,  and  having  authority 
to  act  as  a  civil  magistrate,  and  sometimes 
as  a  judge.*  See  Aldermannus  dvitatis. 
The  nature  of  the  office  of  alderman  im- 
ports that  the  person  holding  it  must  be 
both  a  citizen  and  an  inhabitant  City  of 
Exeter  v.  Glide,  4  Mod.  33. 

*-^*  The  use  of  the  term  alderman  as  an 
official  title  may  be  traced  back  to  the  time 
of  the  Anglo-Saxons.  LL.  Edw,  Conf.  c 
35.  The  word  itself  is  derived  from  the 
Saxon  ealderman  or  ealdorman,  compound- 
ed of  Sax.  ealder,  (Gr.  irpcoj3»rcpoj,  Lat 
senior,)  and  man ;  literally,  an  elder  man. 
The  word  eaXder  was  also  used  as  a  sub- 
stantive, like  the  modem  elder,  and  was 
sometimes  employed  as  synonymous  with 
ealderman,  but  it  was  generally  used  as  de- 
scriptive of  age,  rather  than  office.  Spel- 
man.    Ealderman,  {aldermannus,)  on  the 
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other  liand,  was  employed  to  denote  o£Sce 
or  rank,  and  not  age.     Vocabantur  alder- 
manni,  non  propter  cttatem^  $ed  propter  9a- 
pientiam  et  digmtatem,  cum  quidem  adoles- 
center  essentj  juris  periti  tamen^  et  super  hoc 
experti ;  they  were  called  aldermen,  not  on 
account  of  their  age,  but  on  account  of 
their  wisdom  and  dignity ;  for  they  mieht 
be  young  men,  provided  they  were  skiJSed 
in  the  law,  and  possessed  of  the  requisite 
experience.     ZL.  Edw.  Conf.  c  36.     Co. 
lAtt,  168  a.     See  Ealderman.     The  title, 
however,  was  not  used  to  designate  any 
particular  office,  but  was  applied  to  officers 
of  various  grades,  from  the  highest  to  the 
lowest     It  was  used  in  the  first  place  in  a 
general  sense,  to  denote  any  superior  offi- 
cer or  magistrate,  {pro  seniore  vet  supertori 
in  qftatfis  prcefectura,)  and  in  this  sense  was 
applied  to  a  prince,  archbishop,  bishop, 
diiJce  and  earL      Spelman,     It  was  also 
uaed  in  a  stricter  sense,  to  denote  certain 
particular  officers  or  magistrates  of  both 
general  and  limited  jurisdiction,  such  as 
the  alderman  of  all  England,  {aldermannus 
toUus  Angliae ;)  the  king's  alderman,  {aU 
dermanntts  regis  ;)  the  alderman  of  a  coun- 
ty, (aldermannus  comitatiks  ;)  of  a  city,  (ci- 
vitatis ;)  of  a  borough,  {Imrgi  ;)  of  a  cas- 
tle, (castelli ;)  and  of  a  hundred  or  wapen- 
take, {hundredi    sive   wapentackii,)      Id. 
See  infra, 

ALDERMANNUS.  L.  Lat  In  old 
English  law.  An  alderman.  Spelman, 
Chart  Clvit.  Londan^  22  Nov,  60  Mw, 
in.  Consiliarii,  alias  aldermanni  ;  coun- 
seUors,  otherwise  aldermen.  T,  Raym,  436. 
ALDERMANNUS  TOTIUS  ANGLLE. 
L.  Lat  Alderman  of  all  England.  An  offi- 
cer among  the  Anglo-Saxons,  supposed  by 
Spelman  to  be  the  same  with  the  chiefjusr 
ticiary  of  England  in  later  times.  Spel- 
w«n,  voc  Aldermannus,  See  Capitalis 
justitiarius, 

ALDERMANNUS   REGIS.     L.  Lat 

SSai.  cyninges  ealdorman,]  The  king's  al- 
[ermau.  A  high  judicial  officer  among  the 
Anglo-Saxons,  supposed  by  Spelman  not 
to  have  had  a  permanent  authority,  but  to 
have  acted  under  an  occasional  commission 
from  the  king,  (per  occasionem  delegatus^) 
to  administer  justice  in  particular  districts, 
like  the  missus  dominicus,  (q.  v.)  of  the  old 
continental  law,  or  the  modem  justice  of 
assise.     Spelman,  voc  Aldermannus, 

ALDERMANNUS  COMITATUS.  L. 
Lat  Alderman  of  the  county.  An  offi- 
cer of  high  distinction  among  tha  Saxons, 


supposed  by  most  writers  to  be  the  same 
with  the  earl,  eorle,  (comes,)  or  schireman, 
(qq.  V.)  1  Bl.  Com.  116.  Co,  LitU  168  a. 
Oilh,  C.  Pleas,  Introd.  1  Reeves'  Hist. 
Eng.  Law,  6,  7.  1  Spence's  Chancery,  68, 
69.  Spelman  inclines  to  the  opinion  that 
he  occupied  a  middle  rank  between  the 
earl  and  viscount  He  presided  in  the 
county  court,  or  schiremote,  the  bishop  sit- 
ting with  him  as  an  associate.  Spelman, 
voc  Aldermannus,     See  Comes,  Earl, 

ALDERMANNUS  CIVITATIS  VEL 
BURGL  li.  Lat  Alderman  of  a  city  or 
borough,  from  which  the  modem  office  of 
alderman  has  been  derived.  T.  Raym. 
436,  437.  London  appears  to  have  had 
aldermen  from  time  immemorial.  Pal- 
grave's  Rise,  &c.  ccl.  1  Spence's  Chance- 
ry, 66,  note.  According  to  Spelman,  there 
were  no  distinct  officers  of  this  rank  before 
the  reign  of  Richard  L  Spelman,  voc 
Aldermannus. 

ALDERMANNUS  HUNDREDI  SEU 
WAPENTACUII.  L.  Lat  Alderman 
of  a  hundred  or  wapentake.  Spelman, 
voc  Aldermannus, 

ALDERMANRIA.  L.  Lat  In  old  re- 
cords. Aldermanry  ;  aldermanship ;  the  of- 
fice of  an  alderman.  Chart,  Civit,  London^ 
22  Nov,  50  Edw.  IIL 

ALDIUS.  L.  Lat  In  old  European 
law.  A  freed-man,  (statu  liber,  lihertus 
cum  impositions  operarum  foetus.)  Gloss. 
Vet,  apud  Lindenbrog.     Spelman, 

Aldia.  A  female  bom  of  a  free  mother. 
LL.  Longob.  lib.  1,  tit  30,  1.  6. 

Aldiones.  Sons  or  children  of  a  freed- 
man,  (aldius.)  Words  of  frequent  occur- 
rence m  the  laws  of  the  Lombards.  Spel- 
man. 

ALE.  L.  Fr.  Gone.  Clerem^nt  ale; 
clearly  gone.  Dyer,  32,  (Fr.  ed.)  See 
AUr. 

ALE  CONNER.  [L.  Lat  gustator  cer- 
visio!.]  In  English  law.  An  ale  taster; 
an  officer  anciently  appointed  in  every 
court  leet,  and  sworn  to  examine  and  assay 
the  beer  and  ale,  and  to  take  care  that  they 
were  good  and  wholesome,  and  sold  at 
proper  prices,  according  to  the  assise* 
Termes  de  la  Ley,  Cowell,  Ale-tasters 
are  still  annually  chosen  and  swom  in 
many  parts  of  England,  in  compliance 
with  charters  or  ancient  customs,  though 
the  duties  of  the  office  are  fallen  into  dis- 
use P.  Cyclopedia,  voc.  Ale.  I  Crabb's 
Real  Prop.  601,  §  647.  The  ale  conners 
in  London  are  inspectors  of  measures  in 
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public  looses.  Wharton^ B  Lex.  The  same 
title  was  given  to  ofScers  who  examined 
and  weighed  loaves  of  bread,  to  see  whether 
they  were  of  due  weight  1  WiU.  248. 
See  Assize. 

ALEA.  Lat  In  the  civil  law.  A  game 
of  chance  or  hazard.  Dig.  11.  5.  1.  See 
Cod.  8.  43. 

ALEATOR.  Lat  [from  alea,  q.  v.]  In 
the  civil  law.  A  gamester ;  one  who  plays 
at  games  of  hazard.  Dig.  11.  5.  Cod. 
8.43. 

ALEATORY  CONTRACT.  [Fr.  cwir 
trat  alhaioire  ;  from  Lat  alea,  hazard.]  In 
the  civil  law.  A  hazardous  contract;  a 
contract  of  hazard.  A  mutual  agreement, 
the  eflfects  of  which,  with  respect  both  to 
the  advantages  and  losses,  whether  to  all 
the  parties  or  to  one  or  more  of  them,  de- 
pend on  Ml  uncertain  event  Civil  Code 
of  Louisiana^  art  2061.  The  contract  of 
insurance  is  of  this  description.  Pothier, 
Ohlig.  part  1,  ch.  1,  sect  1,  art  2. 

ALEGER.  L.  Fr.  To  relieve,  ease,  re- 
dress. Alegge  ;  relieved,  eased,  redressed. 
Kelham. 

ALEPIMAN.  In  old  records.  A  slave, 
(maneipium.)     Spelman. 

ALER,  Aller.  L.  Fr.  To  go.  Keilw. 
8.  T.  Jon.  139.  Alera;  he  shall  go. 
Litt  sect  201.  Alant ;  going.  Id.  sect 
240.  Ala  ;  went  Dyer^  6.  Ale  ;  gone. 
Lilt,  sect  455. 

ALER  A  DIEIJ.  L.  Fr.  In  old  prac- 
tice. To  be  dismissed  from  court ;  to  go 
quit  Literally,  "to  go  to  God."  Ales  a 
dieu  sans  jour;  go  quit  without  day. 
Yearh.  H.  2  Edw.  III.  6.  Alez  adeu.  T. 
5  Edw.  II.  178.  Alez  a  dieu  tanques  al 
quart  jour  ;  g^  quit  until  the  fourth  day. 
M.  4  Edw.  ifi.  12.  Adeu  sanzjour;  quit 
without  day.     H.  3  Edw.  IL  76. 

ALER  SANS  JOUR.  L.  Fr.  [L.  Lat 
ire  sine  die.]  In  old  practice.  To  go  with- 
out day ;  to  be  dismissed  from  court  with- 
out further  day  assigned  for  appearance,  or 
without  any  continuance  to  any  certain 
day ;  to  be  finally  dismissed  or  discharged. 
Cowell.  Litt.  sect  201.  Co.  Litt.  134  b. 
See  Eat  inde  sine  die. 

ALEU.  Fr.  In  French  feudal  law. 
An  allodial  estate,  as  distinguished  from  a 
feudal  estate  or  benefice ;  (heritage;  la  pro- 
prists  de  VhSritage.)  Ouyotj  Inst.  Feodal. 
c  28,  8.  2.     See  Alleu. 

ALFET.  [Sax.  alfceth,  from  celan^  to 
heat,  and /a/,  a  vessel.]  In  the  ordeal  by 
boiling  water,  was  the  cauldron  containing 


the  water,  in  which  the  accused  dipped  his 
arm  up  to  the  elbow.  Cowell.  Spelmanj 
voc.  Ordalium. 

ALGO.  Span.  In  Spanish  law.  Pro- 
perty. Whitens  Nov.  Becop.  b.  1,  tit  6, 
c  8,  §  4. 

ALIAENORMLA  L.  Lat  In  plead- 
ing. Other  wrongs.  Words  used  in  the 
old  declarations,  in  actions  of  trespass, 
which,  after  stating  the  particular  trespass 
complained  of,  concluded, — "^<  alia  enor- 
mia ei  intulit,''  Ac.  T(ywns.  PI  420,  421. 
This  has  been  literally  retained  in  the  mo- 
dem forms,  C'  and  other  wrongs  to  the  said 
plaintiff  then  and  there  did,"  d^c.,)  the  em- 
phatic words  of  the  Latin  being,  as  usual, 
employed  to  designate  the  clause.  1  Chitt 
PI.  897,  898.  C(ymh.  867, 868.  See  Enor- 
mia, Enormis. 

ALIANCE,  Aliaunce,  Alienee.  L.  Fr. 
Confederacy ;  allegation ;  allegiance.  ITel- 
ham.     See  Alliance. 

ALIAS.  Let  In  practice.  Otherwise. 
See  Alias  dictus. 

At  another  time ;  on  another  occasion ; 
formerly;  before.  A  word  used  in  the 
Latin  forms  of  English  writs  from  a  very 
early  period,  in  cases  where  a  writ  of  the 
same  Kind  had  been  issued  brfore,  referring 
to  such  writ  Prcecipimus  tiln,  sicut  alias 
tibi  prcecepimus,  &c.  Bract.  foL  74  b. 
441  a.  Reg.  Orig.  65,  et passim.  1  Reevei 
Hist.  Eng.  LaWj  485.  This  clause  has 
been  literally  tnmslated  in  the  English 
forms ;  ("  We  command  you,  as  we  nave 
before  commanded  you,")  and  constitutes 
an  essential  part  of  the  modem  writs  of 
capiat  ad  respondendum,  fieri  facias,  capias 
ad  satisfaciendum,  and  other  write,  where 
a  writ  of  the  same  description  has  been 
previously  issued  without  effect,  and  re- 
turned by  the  sheriff  or  other  officer ;  the 
new  or  second  writ  being  commonly  termed 
an  alias  writ,  (anciently,  a  sicut  alias  writ,) 
and  the  distinctive  clause  above  given,  the 
alias  clause.  3  BL  Com.  288.  1  Tidd*s 
Pr.  128.  1  Archb.  Pr.  292.  See  Sieut 
alias. 

ALL^S  DICTUS,  or  ALIAS.  L.  Lat 
In  practice.  Otherwise  called ;  otherwise. 
A  term  used  in  legal  proceedings,  to  denote 
a  second  or  further  description  of  a  person 
who  has  gone  by  two  or  more  different 
names.  Thus,  if  the  same  person  is  known 
by  the  name  of  John  Brown  as  well  as  the 
name  of  John  Smith,  he  is  described  in 
civil  and  criminal  pleadings,  and  in  legal 
language  generally,  as  John  Smith,  other- 
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wise  oaDed  {aUoi  dietus^  or  aUas^)  John 
Brown;  and  snch  second  name  is  called 
ioBtUitu.  Archb.  Crim.  PL  28.  Dyer, 
50  b.  Wharton's  Am.  Crim.  Law,  67,  6a 
A  limil&r  expreasion  is  used  in  describing 
a  deMbint  when  sued  on  an  instrament 
in  which  he  is  described  by  a  name  differ- 
oit  from  his  ordinary  or  real  name.   Jacob. 

ALIBI.  Lat  In  criminal  law.  EUe- 
where ;  in  another  place.  A  term  used  to 
exprefls  that  mode  of  defence  to  a  criminal 
proeecotion,  where  the  party  accused,  in 
order  to  prove  that  he  could  not  have  com- 
mitted the  crime  with  which  he  is  charged, 
offers  evidence  to  show  that  he  was  in  an- 
Hiker  place  at  the  time ;  which  is  termed  mi- 
tingapanai»6«.  Tomlins.  Foster's  Crown 
Law,  368.  Wills  on  Circumst.  Evid.  1 1 6. 
'Riis  term  is  of  great  antiquity  in  English 
bw,  and  is  used  by  Bracton  in  describing 
the  proceedings  on  criminal  appeals,  in 
precisely  its  modem  sense  and  application. 
Si  ojpipeUatus  docere  poterit — se  eadem  die 
frme  alibi,  ita  quod  nnllo  modo  prcssumi 
fonet  contra  ipsum,  quod  interesse  posset 
tali  facto,  tali  die,  propter  locum  ita  remo- 
turn,  quod  hoe  esset  impossihiU,  tunc  eadit 
inteiUio  appellantis ;  if  the  appellee  (the 
accused)  can  show  that  on  the  same  day 
be  was  elsewhere,  so  that  it  can  in  no  man- 
ner be  presumed  against  him  that  he  could 
bave  b^n  present  at  the  commission  of  the 
act  on  the  day  stated,  it  being  impossible, 
on  account  of  the  distance  oetween  the 
places,  then  the  complaint  of  the  appellant 
(the  accuser)  abates,  or  falls  to  the  ground. 
Bratt,  foL  140  a. 

ALIEN.  [Lftt  alienigena;  L.  Fr.  alien 
me;  fipom  alienus,  q.  v.]  A  stranger 
bom ;  a  person  bom  in  another  or  foreign 
country,  as  distinguished  from  a  native  or 
nataral-bora  subject  or  citizen.  In  Eng- 
lish law,  one  bom  out  of  the  ligiance  or 
allegiance  of  the  king.  lAtL  sect  198. 
Co,  UU.  129  a.  1  do.  31.  1  Bl.  Com, 
866,  373.  2  Steph.  Com.  426 — 429.  See 
Stat.  7  dr  8  Vict,  c  66.  CaUed  "a  legal 
term."     Anst.  468. 

In  American  law.  One  bom  out  of  the 
jurisdiction  of  the  United  States.  2  Kent's 
Com.  50.  See  United  States  Digest,  Alien. 
Alien  and  foreigner  are  synonymous  terms. 
1  Peters'  B.  343.     See  Foreigner. 

ALIEN  AMY.  L.  Fr.  In  interna- 
tional law.  Alien  friend.  An  alien  who 
is  the  subject  or  citizen  of  some  friendly 
power  or  state.*  An  alien  "  in  league ; "  a 
subject  to  one  that  is  in  league  with  the 

Vol.!  6 


king.  Co.  Litt  129  b.  Defined  by  JjotA 
Bacon,  ^*  such  a  one  as  is  bora  under  the 
obeisance  of  such  a  king  or  state  as  is  con- 
federate with  the  king  of  England,  or  at 
least  not  in  war  with  him."  nacon's  Arg. 
Case  of  the  Postnati  of  Scotland,  Works, 
iv.  327.  See  Dyer,  2  b.  Bac.  Abr. 
Aliens,  D. 

ALIEN  ENEMY.  In  international  law. 
An  alien  who  is  the  subject  or  citizen  of 
some  hostile  state  or  power.*  See  Dyer, 
2  b.  Co.  Litt.  129  b.  A  person  who,  by 
reason  of  owing  a  permanent  or  tempo- 
rary allegiance  to  a  hostile  power,  be- 
comes, in  time  of  war,  impressed  with  the 
character  of  an  enemy,  and,  as  such,  is  dis-' 
abled  from  suing  in  the  courts  of  the  ad- 
verse belligerent.*  See  1  Kenfs  Com.  74. 
2  Id.  63.  10  Johns.  R.  183.  See  the  Act 
of  Congress  respecting  alien  enemies,  July 
6,  1798. 

*;^*  Lord  Bacon  has  defined  an  alien  en- 
emy, in  the  view  of  the  law  of  England,  to 
be  such  a  one  as  is  bom  under  the  obei- 
sance of  such  a  king  or  state  as  is  in  hos- 
tility with  the  king  of  England.  Case  of 
the  Postnati  of  Scotland,  Bacon's  Works, 
iv.  327.  The  mere  circumstance  of  birth, 
however,  is  not  now  held  to  be  of  itself 
sufficient  to  give  the  character  of  an  alien 
enemy.  Domidl  or  residence  more  fre- 
quency has  this  effect,  and  alien  enemies 
resident  in  the  country  may  sue  and  be 
sued  as  in  time  of  peace.  Tlie  lawful  resi- 
dence does,  pro  hoc  vice,  relieve  the  alien 
from  the  character  of  an  enemy,  and  enti- 
tles his  person  and  property  to  protection. 
2  ICenfs  Com.  63,  citing  1  Ld.  Baym.  282. 
2  Anst.  462.  10  Johns.  B.  69.  6  Binn. 
B.  241.  On  the  other  hand,  a  citizen  may 
acquire  a  hostile  character  by  his  resi- 
dence, for  commercial  purposes,  in  the  ene- 
my's country,  or,  without  such  residence, 
by  simply  connecting  himself  with  a  com- 
mercial house  in  the  enemy's  country,  in 
time  of  war,  or  by  continuing  during  the 
war  such  a  connection  formed  in  time  of 
peace.  1  Kent's  Com.  73 — 75.  Bac.  Abr. 
Aliens,  D.  Wheeler,  J.  6  Texas  R.  240. 
The  rale  indeed  is  now  expressly  settled, 
that,  for  all  commercial  purposes,  the  dom- 
icil  of  the  party,  without  reference  to  the 
place  of  birth,  becomes  the  test  of  national 
character.     1  Kent's  Com.  76. 

There  is  a  distinction  between  a  perma- 
nent and  a  temporary  alien  enemy.  A  man 
is  said  to  be  permanently  an  alien  enemy, 
when  he  owes  a  permanent  allegiance  to 
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the  adverse  belligerent ;  and  his  hostility 
is  commensurate  m  point  of  time  with  hu 
country's  quarrel  But  he  who  does  not 
owe  a  permanent  allegiance  to  the  enemy, 
is  an  enemy  only  during  the  existence 
and  continuance  of  certain  circumstances. 
Id.  73. 

The  plea  of  "  alien  enemy  "  is  called  in 
the  booKs  "  an  odious  plea,"  and  the  rule 
is  that  it  is  not  to  be  favored  by  intendment 
Kent,  C.  J.  10  Johns.  JR.  71,  72.  25  -fi^. 
Law  cfe  Ug.  JR.  334. 

To  ALIEN  or  ALIENK  [L  Fr.  aliener; 
Lat  alienare,  from  alientiSy  another's.]  To 
make  a  thing  another  man's,  {alienum  fa- 
cere;)  to  convey  or  transfer  the  property  of 
a  thmg  to  another ;  to  alienate.  Usvudly 
applied  to  the  transfer  of  lands  and  tene- 
ments. Co.  lAtt.  118  b.  Termes  de  la 
Ley.  CoweU.  See  Alienate^  AlienuSy 
Transfer. 

ALIENAGE.  The  condition  or  state 
of  an  alien.  11  Johns.  JR.  418.  See 
Alienism. 

ALIENARE.  Lat  [from  alienus,  an- 
other's; Gr.  UtouXv.^  In  the  civil  and 
common  law.  To  alien,  or  alienate;  to 
make  another's,  {alienum  faeere;)  to  trans- 
fer to  another,  {in  alium  transferre.)  Inst. 
2.  1.  40.  Id.  2.  8.  pr.  et  seq.  In  the  civil 
Uw  it  implied  delivery  of  possession.  Cor- 
poralis  res — a  domino  tradita,  alienatur;  a 
corporeal  thing — when  delivered  by  the 
owner,  is  aliened.  Inst.  2.  1.  40.  Alien- 
atum  non  propriS  dicitur  quod  adhuc  in 
dominia  venditoris  manet,  venditum  tamen 
recte  dicetur;  a  thing  which  still  remains 
in  the  ownership,  or  under  the  control  of 
the  seller,  is  not  properly  said  to  be  alien- 
ed, though  it  may  be  said  to  be  sold.  Dig. 
50.  16.  67.  ^on  alienat  qui  duntaxat  omit- 
tit  possessionem  ;  he  does  not  alienate  who 
omits  to  give  possession.  Dig.  50.  17. 
119.  The  term  occurs  also  in  feudal  law. 
Feud.  Lib.  1,  tit  13.  Id.  lib.  2,  titt  3, 
9,55. 

In  the  conmion  law,  this  term  is  con- 
fined to  real  property.  Bract.  foL  29  a. 
Infeodo  alienavit;  he  aliened  in  fee.  Beg. 
Orig.  144  b.  Co.  Litt.  118  b.  But  see 
lAtt.  sect  177.  According  to  Lord  Coke, 
transferre  is  a  more  general  word  than 
alienare;  for  alienare  is  regularly  intended 
of  the  act  of  the  party;  but  transferre 
comprehends  also  acts  in  law,  as  descents, 
escheats  and  the  like.  2  Inst.  406.  See 
Transferre.  The  civilians,  however,  treat 
them  as  convertible  terms. 


ALIENATE.  [Lat  alienare,  q.  v.]  To 
convey  or  transfer;  the  same  as  to  alien, 
which  is  the  more  common  word  in  Engp- 
lish  and  American  law.  See  To  alien. 
"  Sell,  alienate  and  dispone"  are  the  formal 
words  of  transfer  in  Scotch  conveyances  of 
heritable  property.  BelFs  Diet,  voc  Alien- 
ation. See  3  ielPs  Appeal  Cases,  100, 
121,  125. 

ALIEN ATIO.  Lat  [from  alienare,  a.  v. 
Gr.  Uicotfioii.^  In  the  civil  and  feudal  law. 
The  transfer  of  the  ownership  of  a  thing 
to  another;  alienation.  Inst.  2.  8.  pr. 
Dig.  50.  16.  67.  Feud.  Lib.  1,  tit  13. 
Lib.  2,  titt  52,  55.  An  implied  transfer  by 
prescription,  or  usucapion,  (usucapio.)  Dig. 
50.  16.  28.  See  Alienare.  In  the  sevenUi 
novel  of  Justinian,  the  Gr.  imtohtcts  is  de- 
clared to  include  sale,  gift,  exchange  and 
perpetual  lease  or  emphyteusis.  iVov. 
7,  c.  1. 

The  transferring,  or  granting  of  a  right 
Cod.  4.  51.  7.  1  Mackeld.  Ctv.  Law,  179, 
§  185.  Abalienatio  (q.  v.)  was  sometimes 
used. 

In  the  common  law.  Alienation  or  con- 
veyance, especially  of  real  property.  Stat 
Marlbr.  c.  30.     Bract,  fol.   46.     iDiqQHn 

est  iHgenois  hominlbos  doh  tm  libenm 
rernm  soanim  allenationem.    It  is  unjust 

that  freemen  should  not  have  the  free  dis- 
posal of  their  own  property.  Co.  Litt. 
223  a.     4  Kent's  Com.  131. 

Alienatio  lieet  prohibeatnr,  eouensii  tamei 
OHmiDm  in  quorum  fayorem  proUbita  nA, 
potest  fieri.  Though  alienation  be  prohib- 
ited, yet,  by  the  consent  of  all  in  whose 
favor  the  prohibition  is,  it  can  be  made. 
Co.  Litt.  98. 

Alienatio  rei  pnefcrtnr  jnri  aceresc^ndl. 

Alienation  of  a  tning  [subject  of  property] 
is  preferred  to  the  right  of  survivorship. 
Co.  Litt.  185  a.     Broom's  Max.  [330.] 

ALIENATION.  [Lat  alienaUo,  q.  v.] 
Transfer  to  another,  (in  alium);  the  act  of 
making  a  thing  another's,  {altenum);  con- 
vejrance,  particularly  of  real  estate,  com- 
prising any  method  wherein  estates  are 
voluntarily  resigned  by  one  man  and  ao- 
cepted  by  another.  2  Bl.  Com.  287. 
1  Steph.  Com.  433.  2  Crabb's  Real  Prop. 
1050,  §  2437.  BelVsDict.  A  conveyance 
by  way  of  mortgage  is  not  an  alienation. 
1  Comstock^s  R.  290,  294. 

"  Title  by  alienation"  constitutes  one  of 
the  most  important  and  extensive  heads  of 
the  common  law.  2  Bl.  Com.  cluuMk 
19—28. 
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%*  The  act  or  procesB  of  alienfttion  is, 
in  strictness,  compounded  of  Uie  two  acts 
of  diyesting  one's  self  of  the  property  in- 
tended to  1^  conveyed,  and  of  vesting  such 
property  in  another.  The  former  of  these 
IS  Teiy  significantly  expressed  by  the  Gr. 
benumsf  which  is  used  in  the  Novels  of 
Justinian,  and  signifies  literally,  "  a  making 
from,"  "a  passing  oat  of "  a  person,  with- 
out any  reference  to  an  alienee.  The  latter 
is  as  significantly  and  ezclnsively  expressed 
by  the  Lat  alienatioj  in  which  the  idea  of 
an  alienee  is  the  only  one  conveyed.  But 
as  these  acts,  (in  the  case  of  all  direct  and 
absolute  conveyances,)  are,  in  fsict,  simulta- 
neous, and  to  all  intents  one,  and  as  the  lat- 
ter mclodes  the  former,  and  cannot  exist 
without  it,  the  word  alienatio  and  its  deri- 
▼atiTes  have  very  properly  been  employed 
to  express  the  act  of  transfer,  with  all  the 
ideas  which  go  to  make  up  the  meaning  of 
Ae  word. 

ALIENCE,  Aliaunee.  L.  Fr.  Confed- 
eracy; combination.     L.  Fr,  Diet. 

AIJENE.  To  tnmsfer,  or  convey.  2 
BL  (hm,  290. 

ALIENEE.  L.  Fr.  and  Eng.  A  pur- 
chaser.   Kelham, 

ALTKNEB.  L.  Fr.  To  alien;  to  con- 
vey or  sell     L.  Fr.  Diet. 

ALIENI  GENERIS.  Lat  Of  another 
kmd,    3  P.  WfM.  247. 

ALIENI  JURIS.  Lat  In  the  civil 
law.  Subject  to  the  power  or  authority  of 
another,  (alieno  juri  suljectus);  as  of  a 
parent,  master  or  guardian.  Inst.  1.  8. 
%.  1.  6.  1.  Bract.  foL  6  a.  1  Mackeld. 
Ch.  Law,  130,  §  120.  The  opposite  of 
nd  juris,  (q.  v.) 

ALIENIGENA.  Lat  [from  alienus,  of 
another  place,  and  gignere,  to  bear ;  L.  Fr. 
dim  ne:  the  opposite  of  indigena,  Fr. 
dehis  ne.^  In  old  English  law.  One  bom 
abroad;  an  alien  bom;  an  alien.  Bract. 
foL  427  b.  Alienigena  est  alienof  gentis, 
sen  aliencB  ligeanticBj  qui  etiam  dicitur  per- 
egrinus,  aiienus,  exotums,  extraneus ;  an 
adien  bom  is  one  of  another  nation  or  alle- 
giance, wbo  is  also  called  a  foreigner,  an 
alien,  one  from  without  or  abroad,  a  stran- 
ger.    7  Co.  31. 

ALIENISM.  The  state,  condition  or 
character  of  an  alien.  2  Kenfs  Com.  56, 
64,69. 

ALTENNEE,  Alim^ue.  L.  Fr.  An 
alien  bom.    Kelham. 

In  pleading.  The  plea  of  alienage,  or 
that  the  plabtiff  in  an  action  is  an  alien 


bom,  {alieti  nee.)  Arehb.  Civ.  Plead,  b.  1, 
part  4,  ch.  7,  sect  1. 

ALIENUS.  Lat  [from  aliusy  another.] 
In  civil  and  old  English  law.  Another's ; 
belonging  to  another;  the  property  of 
another.  Alienus  homo;  another's  man, 
or  slave.  InsL  4.  3.  pr.  See  Brissonius. 
Aliena  res;  another's  property.  Bract.  foL 
13  b.  8ie  itere  too  vt  alieBDm  not  Isdai, 
Use  your  own  property,  or  exercise  your 
own  right,  so  as  not  to  injure  another's. 

1  Bl.  Com.  306.     3  Id.  217. 

Of  another;  done  by  another;  the  act 
of  another.  Nemo  piBitir  pro  alieno  de- 
licto. No  one  is  (should  be)  punished  for 
the  crime  of  another.  Wingate^s  Max. 
336,  max.  87. 

Of  another  country;  an  alien.  See 
Alien,  Alienigena. 

ALIMENT,  [from  Lat  alimentum,  ali- 
menta,  qq.  v.]  In  Scotch  law.  Support; 
maintenance ;  a  frmd  of  maintenance. 
BelTs  Diet.    Sometimes  called  alimony. 

To  ALIMENT.  In  Scotch  law.  To 
support  or  maintain.  '*  Parents  and  chil- 
dren are  reciprocally  bound  to  aliment  each 
other."     BelPs  Diet 

ALIMENTA.  Lat  [sing,  alimentum, 
from  alere,  to  sustain  or  support]  In  the 
civil  law.  Aliments;  means  of  support, 
including  food,  (cibaria,)  clothing,  (vesti- 
ttu,)  and  habitation,  [kcdntatio.)  Dig.  34. 
1.  6. 

ALIMONY.  [Lat  alimonia,  from  alere, 
to  nourish,  or  support]  Nourishment; 
support  or  maintenance.  An  allowance 
made  to  a  wife  out  of  the  husband's  estate, 
for  her  maintenance,  either  during  a  matri- 
monial suit,  or  at  its  termination,  where 
she  has  proved  herself  entitled  to  a  sepa- 
rate maintenance.  That  proportion  of  the 
husband's  estate  which  the  wife  sues,  in 
the  ecclesiastical  court,  or  court  of  eouity, 
to  have  allowed  her  for  her  present  subsist- 
ence and  livelihood,  according  to  law,  upon 
any  such  separation  from  her  husband  as 
is  not  caused  by  her  own  elopement  or 
adultery.*  Shelford,  Marr.  d  Div.  686. 
In  causes  between  husband  and  wife,  on 
the  principle  that  the  whole  property  is 
supposed  by  law  to  be  vested  m  the  hus- 
band, he  is  in  most  cases  obliged  by  law  to 
pay  the  expenses  on  both  sides,  and  to 
allow  the  wife  alimony  during  the  suit 
Id.  ibid.     1   Bl.    Com.   441.     3  Id.  94. 

2  Stqfh.  Com.  312.  2  Kenfs  Com.  99, 
128.  This  allowance  is  sometimes  called 
in  the  old  law,  the  wife's  estover^  or  €$t^ 
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vers.  1  BL  Cam.  441.  CowelL  See 
JEstovers. 

ALIO  INTUITU.  Lat  In  a  different 
yiew;  under  a  different  aspect  4  JRob. 
Adm.  R.  161. 

With  another  view  or  object.  Lord 
Ellenborough,  1  East,  568.  Id.  ^M.dt  S. 
234. 

ALIQUALITEE.  L.  Lat  In  any  way. 
lAtt  sect  226. 

ALIQUID.  Lat  Something;  some- 
what Aliquid  eoneeditur  ne  injnna  rema- 
neat  imjpunita,  qnod  alias  non  eoneederetnr. 
Something  is  [will  be]  conceded,  to  pre- 
yent  a  wrong  remaining  unredressed,  which 
otherwise  would  not  be  conceded.  Co. 
Litt  197  b. 

ALIQUID  POSSESSIONIS  ET  (or 
9ED)  NIHIL  JURIS.  L.  Lat  Some- 
what of  possession,  and  nothing  of  right, 
[but  no  right]  A  phrase  used  by  Bracton 
to  describe  that  kind  of  possession  which 
a  person  might  have  of  a  thing  as  a  guar- 
dian, creditor,  or  the  like ;  and  also  that 
kind  of  possession  which  was  granted  for 
a  term  of  years,  where  nothing  could  be 
demanded  but  the  usufruct  Bract  fol. 
.39  a,  160  a. 

ALIQUIS.    Lat     One;  a  person.    Ali- 

![iri8  non  debet  eue  jndex  in  propria  eania 
qnia  non  potest  esse  jndex  et  pars.)  One 
ought  not  to  be  a  judge  in  his  own  cause, 
because  he  cannot  be  a  judge  and  party 
both.     Co.  Litt.    141    a.     Broom^s  Max. 


t% 


jFTER.  Lat  Otherwise.  A  term 
often  used  in  the  reports.  Latch,  108.  ^^  It 
has  been  held  aliter  ever  since."  Holt,  C. 
J.  12  Mod.  1. 

Aliter  puniuntur  ex  eisdem  faciumibuSj 
[facinoribus,  Dig.  48.  19.  16.  3.]  servi 
quam  lioeri ;  et  aliter  qui  quidem  aliquid 
[quid,  Dig.]  in  dominum  parentemvs  conir- 
miserity  [aust^  est,  Dig.]  quam  in  extra- 
neum  ;  in  magistratum  quam  in  privatum  ; 
slaves  are  punished  differently,  for  the  same 
actions,  [crimes,]  from  freemen;  and  one 
who  offends  against  a  master  or  parent, 
differently  from  one  who  does  the  like 
against  a  stranger;  and  one  who  offends 
a^nst  a  magistrate,  differently  from  one 
who  ii^npes-S-priyate  individual.  Bract. 
foL  105  a.  3  7n</.^20.  TBlp  is  a  quota- 
tion from  the  Digests,  with  the  variations 
noted. 

ALIUD.  Lat  Another;  one  thing — 
another  thin^.  Allnd  est  possidere,  aUvd 
esse  in  possesaione.    To  possess  is  one  thing ; 


to  be  in  possession  is  another  thing,    ffclb, 
163.     Bract  foL  206. 

Alind  est  celare,  alind  Xmn,  To  conceal 
is  one  thing ;  to  be  silent  is  another  thing; 
Lord  Mansfield,  3  Burr.  1905,  1910.  See 
Covicealm.ent. 

Alind  est  yendere,  alind  yendenti  etnseft- 
tirei  To  sell  is  one  thing ;  to  consent  to  a 
sale  [seller]  is  another  thing.  Dig.  50l 
17.  160. 

Alind  est  distinetio,  alind  separatio.  Dis- 
tinction is  one  thing ;  separation  is  anotfier. 
*'  It  is  one  thing  to  make  things  distiact^ 
another  thing  to  make  them  separable.'* 
Bacon^s  Arg.  Case  of  Postnati  of  Scot- 
land, Works,  iv.  361. 

ALIUD  EXAMEN.  Lat  A  different 
or  foreign  mode  of  trial.  1  Hale^s  Mitt 
Com.  Law,  38,  [30.] 

ALIUNDE.  Lat  From  another  sonrce 
or  quarter.  Lord  EUenborongh,  2  £ast, 
563. 

ALL.  [Lat  omnis,  totus.]  A  word  of 
constant  occurrence  in  deeds,  wills  and 
other  instruments,  and  which,  especially  in 
wiUs,  has  been  made  the  subject  of  repeat- 
ed construction  by  the  courts.  1  Vernon^ 
3,  340.  3  P.  Wms.  66.  1  Harr.  d  Mo- 
ll. 301.  Often  carelessly  used  in  written 
instruments,  and  requiring  to  be  qualified 
and  limited  to  the  subject  matter.  16 
Georgia  R.  618.     See  the  examples  infra. 

**  All  my  estate,"  in  a  will,  has  been  held 
to  cany  a  fee.  6  Mod.  106, 110.  8  Fetey, 
Jr.  604.  Shaw,  C.  J.  6  Metcalfs  R.  326, 
citing  18  Pick.  R.  637 ;  4  Kenfs  Com.  636. 
The  words  "  all  his  estate,"  will  pass  every^ 
thing  a  man  has ;  but  if  the  word  *'  all "  is 
coupled  with  the  word  "personal,"  or  a 
local  description,  then  the  gift  will  pass  only 
personalty,  or  the  specific  estate  particular- 
ly de^ribed.  Lord  Mansfield,  0.  J.  Cowp. 
299,  $06.  The  question  whether  the 
words  "  all  my  estate  and  effects "  will  in- 
clude a\real  estate  or  not,  depends,  first, 
upon  the  inunediate  context  of  the  will ; 
secondly,  upon  the  general  form  and 
scheme  of  tne  wiU,  as  demonstrating  the 
intention.  Lord  Eldon,  C.  9  Vese^y  Jr. 
137,  142. 

"  All  my  estate  whatsoever,"  in  a  will, 
comprehends  all  that  the  devisor  has,  real 
or  personal.     Com.  337. 

"  AU  my  estate,  real  and  personal,  what- 
soever," carries  a  fee,  although  immediate- 
ly followed  by  words  descnptive  of  local 
situation  ;  as,  "  that  \&  to  say,  my  land, 
houses,  and  all  the  other  buildings  sitiude 
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■tS.*"     1    Taunt  85,  citiiig   8  Term  R 

^  All  the  estate,  both  real  and  person- 
il,"  to  which  the  grantor  is  **  entitled,  in 
hw  or  equity,  in  possession,  remainder  or 
reyersion,''  passes  the  grantor's  whole  es- 
tate.    3  Grattan'9  R  518. 

^  All  my  personal  estate,''  in  a  will,  was 
held  to  be  confined  to  such  part  only  as 
should  not  be  otherwise  disposed  o£  9 
JTocf.  93. 

**  All  my  temporal  estate,"  constraed.  3 
P.  Wm9.  295. 

"All  my  prop^ty,  bo^  personal  and 
real,  forever,'^  passes  a  fee.    11  JEasty  518. 

"  All  and  erery  my  property,"  is  as  com- 
prehensive as  ^  all  I  am  worth."  Lord  Ellen- 
Wongh,  14  jSoity  370.  See  in/hi.  A 
devise  of  "  all  my  property,"  certain  de- 
scribed portions  excepted,  is  a  general  de- 
vise.   4  Marylamd  Ch.  Dtc.  484. 

"  All  my  property  of  every  description," 
in  a  will,  passes  not  only  tangible  proper- 
ty, but  moneys,  stocks,  bonds  and  choses 
in  action.     2  Jime^  Eq.  R,  75. 

''All  my  real  property,"  in  a  will,  has 
been  held  to  import  the  same  as'*^  all  my 
eitate."    18  Veeey,  Jr.  193. 

'^  AU  my  lands"  passes  a  fee.  1  Wash, 
Va.  R  [96,]  126. 

"Ail  my  personal  property,  of  every 
name  or  nature,"  includes  choses  in  action. 
28  FemofU  R,  26,  27,  31. 

"  All  my  notes,"  in  a  wiU,  held  to  in- 
clude bonds.    2  Devereux'  Eq,  R  488, 496. 

'^  AllI  am  worth,"  without  other  words 
to  control  them,  pass  real  as  well  as  per- 
sonal estate.     1  Bro,  C.  C.  437. 

^AUI  ainpossessed  of,"  in  a  will,  con- 
straed.   5  Veseyy  Jr.  811,  816. 

"  All  debts  due  to  me,"  and  "  whatever 
debts  may  be  due  to  me,"  in  a  will,  pass  a 
bill  of  exchange,  and  a  balance  of  cash  at 
M  banker^s.  1  J£erivale,  541,  note.  See 
8  Id.  434. 

''All  demands,"  in  a  submission  to  arbi- 
tration, held  to  include  questions  concern- 
ing real  as  well  as  personal  property.  2 
Oaines'  R  320.     15  J<^n8.  R.  197. 

''All  claims  and  demands  whatsoever," 
in  a  release,  held  to  be  restricted  to  the 
subject  matter  of  the  release.  1  JBdwardt^ 
Ch.RU.  A  release  of  "all  demands" 
win  not  release  a  rent  before  it  is  due.  2 
Show.  90.  Nor  will  it  bar  a  future  duty. 
2  Mod.  281. 

"  All  business,"  in  a  power  or  authority, 
«(Mistrued  with  reference  to  the  subject 


matter,  e.  g.  confined  to  all  business  neces- 
sary for  the  receipt  of  money.  9  Bing. 
608.  1  Taunt.  356.  8  WendeWs  R  498. 
The  largest  powers  must  be  construed  with 
reference  to  the  subject  matter.     Id.  ibid. 

ALL  FOURS.  A  case  is  said  to  go  upon 
all  four Sy  when  it  is  exactly  similar  in  its 
circumstances  to  the  case  in  support  of 
which  it  is  quoted ;  or  when  it  is  exactly 
in  point  See  Currit  quatuor  pedihus. 
-.^LLANERLIE,  AUenarly.  Sc  In 
^otch  law  and  conveyancing.  Only ;  exclu- 
sively. Skene  de  Verb.  Sign.  voc.  lAgeantia. 
3  How.  St.  TriaUy  699.  An  important 
word  of  limitation;  conunented  on  b 
Macintosh  v.  Gk>rdon,  4  BelPs  Appeal 
Caees,  119—124. 

ALLEGARE.  Lat  To  allege  or  state ; 
to  bring  forward,  or  set  up,  as  a  claim  or  de- 
fence. Allegans  ;  allegmg.  AlUgatumy 
allegata;  alleged. 

llkgiDs  eontraria  loi  est  andiendm. 

One  alleging  contrary  or  contradictorr 
things  [whose  statements  contradict  each 
other,]  IS  not  to  be  heard.  4  Inet.  279. 
Jenk.  Cent.  16.  Applied  to  the  statements 
of  a  witness.  4  Inet.  ub.  sup.  And  see 
Broom's  Max.  [127.1 

Allegait  soam  tarpitBdlBem  not  eit  audi- 

Cidll.  One  who  alleges  his  own  in&my 
is  not  to  be  heard.     4  Inst.  279. 

lUegari  loi  debiiit  qnml  probatim  noi 
releyat.  That  ought  not  to  be  alleged, 
wMch  if  proved  is  not  relevant  1  Chan. 
Cas.  45. 

ALLEGATA  ET  PROBATA.  L.  Lat 
Hiings  alleged,  and  things  proved ;  allega- 
tions and  proofs.  It  is  a  general  rule  of 
evidence  that  the  allegata  and  probata 
must  agree.  A  party  is  not  allowed  to 
state  one  case,  and  make  out  a  different  one 
by  proo£  Baldwin,  J.  10  Peteri  R.  177, 
209.  1  Greenl.  Fvid.^  5\.  Story,  J.  2 
Sumner's  R.  206,  209.  "  The  cause  must 
stand  before  the  court  to  be  heard  secun- 
dum allegata  et  probata."     Id.  ibid. 

ALLEGATION.  [Lat  alUgatio,  from 
cUlegarCy  q.  v.]  In  the  common  law.  State- 
ment or  pleading.  Steph.  Plead.  1,  123, 
124. 

The  statement  of  fact,  or  pleading  of  a  ' 
party  to  an  action  ;  such  as  a  deduction, 
plea,  Ac     Id.  23,  59. 

A  statement  in  a  particular  pleading. 
Id.  passim. 

ALLEGATION.  In  En^ish  ecclesias- 
tical Uw.  The  pleading  or  statement  of  a 
party  in  a  cause ;  an  additional  or  supple- 
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mentary  pleading.  1  Bro.  Civ.  Law,  471, 
473.     3  BL  Com.  100. 

A  species  of  pleading,  used  generally  in 
propounding  or  contesting  a  will,  claiming 
an  interest  in  an  intestate's  effects,  &c.  4 
Chitt.  Gen.  Pr.  166. 

An  allegation  of  faculties  is  an  allega- 
tion given  in  by  a  wife  claiming  alimony, 
stating  the  property  of  the  husband.  Shel- 
ford^  Mart,  d:  JDiv.  587. 

ALLEGATION  OF  DIMINUTION. 
See  Diminution. 

ALLEGIANCE,  Ligeance.  [L  Lat.  al- 
ligeantia,  from  alligare,  to  bind  to ;  ligean- 
tia,  from  ligius,  qq.  v.]  The  tie  or  bond 
{ligam^en^  of  fidelity  and  obedience,  by 
which  native-bom  subjects  or  citizens  are 
bound  to  their  sovereign,  government  or 
country,  in  return  for  the  protection  afford- 
ed them.*  1  Bl.  Com.  366.  4  Id.  74. 
Hale^n  Anal.  sect.  xiiL  2  Steph.  Com. 
420.  2  Kenfa  Com.  39,  et  seq.  See  Na- 
tural allegiance,  Local  allegiance.  Expatri- 
ation. 

In  England,  allegiance  is  of  feudal  ori- 
gin, being  formerly  sworn  to  the  sovereign 
as  lord  paramount  or  liege  lord  of  the 
realm,  it  was  an  exalted  species  of  fealty, 
and  the  oaths  of  fealty  and  allegiance  were 
once  couched  in  almost  the  same  terms.  1 
Bl.  Com.  867.  The  oath  of  fealty  is  call- 
ed by  Blackstone  the  parent  of  the  oath  of 
allegiaDce.  2  Id.  53.  In  the  United 
States,  allegiance  is  not  used  in  the  feudal 
sense,  arising  out  of  the  doctrine  of  ten- 
ure. 2  HilVs  (S.  Car.)  R.  1.  2  Kent's 
Com.  44,  note.  And  see  1  ComstocJI^s  22. 1 73. 

ALLEGIANCE,    Alleggeance.     L.   Fr. 

[from  alleger,  to  lessen.]  Alleviation ;  re- 
lef;  redress.     Kelham. 

ALLEGIARE.  L.  Lat  [from  <wi,  by,  and 
lex,  law.]  In  Saxon  law.  To  clear  one's 
self  according  to  law,  {juxta  normam  legis 
se  excusare ;)  to  exculpate  one's  self  by 
taking  an  oath,  (sacramento  interposito  se 
culpd  eximere  ;)  to  wage  one's  law,  (legem, 
tfodiare.)  Spelman.  See  Lex,  Ley  gager, 
Wager  of  law. 

ALLER,^Zer.  L  Fr.  .To  go.  Allera 
large ;  to  go  at  large.  Tearh.  M.  7 
Hen.  VI.  9. 

ALLER  A  DIEU.  L.Fr.  In  old  Eng- 
lish practice.  To  be  dismissed  from 
court;  to  go  quit  Purq'  le  plaintifne 
prist  rien,  <fec  £t  le  defendant  alia  a  Dieu. 
Wherefore  the  plaintiff  took  nothing,  Ac. 
And  the  defendant  went  without  day. 
Yearh.  M.  8  Hen.  VL  36. 


ALLEVIARE.  L.  Lat  In  old  records. 
To  levy  or  pay  an  accustomed  fine  or  com- 
position. Cotoell.  To  redeem  by  such 
payment* 

ALLEU,  Aleu,  Allien,  Alien.  Fr.  [L 
Lat  alodum,  allodium,  q.  v.]  In  French 
law.  An  allodial  estate,  as  distinguished 
from  a  fief.  Esprit  des  Lois,  liv.  31,  c  8. 
Kelham.     See  Aleu. 

ALLIANCE,  Aliance,  Alienee.  L.  Fr. 
Confederacy ;  allegation ;  allegiance.  Kd- 
ham.     L.  Fr.  Diet. 

ALLIANCE.  Fr.  and  Eng.  [from  Pr. 
allier,  to  tie  or  bind  to.]  A  binding  to- 
gether ;  union  between  two  or  more. 

In  international  law.  An  union  be- 
tween two  nations,  or  among  several,  con- 
tracted by  compact,  treaty  or  league.* 
Webster.  » 

ALLISION.  \Latallisio,ftomallidere^ 
to  dash  against]  In  maritime  law.  A 
striking  against ;  the  running  of  one  ves- 
sel agamst  another ;  sometimes  distinguish- 
ed from  collision,  which  is  the  running  of 
tuH)  vessels  against  each  other,  or  a  strikiDg 
together,  jacohsen's  Sea  Laws,  326,  and 
note.     See  Collision. 

ALLOC  ARE.  L.  Lat  In  old  practice. 
To  allow.  Cumaliquis — petal  quod  justi- 
tiarii  earn  \exceptionem\  allocent,  quam 
si  allocare  noluerint,  ^c. ;  where  a  party 
prays  that  the  justices  shall  allow  his 
exception,  which  if  they  refuse  to  allow, 
<fec.     Stat.  Westm.  2,  c.  31. 

ALLOCATIO.  L.  Lat  [from  allocare, 
q.  v.]  In  old  practice.  An  allocation,  or 
allowance.  Idem,  in  Scacc.  H.*  22  Edw.  L 
Toums.  PI.  27.     See  Allocation. 

ALLOCATION.  [L  Lat  allocatio^ 
An  allowance  made  upon  an  account  in 
the  English  exchequer.      Cowell. 

ALLOCATIONE  FACIENDA.  See 
De  allocatione  facienda. 

ALLOCATUR.  L.  Lat  [  from  aUceare, 
to  allow.]  In  practice.  It  is  allowed.  A 
term  used,  (when  the  proceedings  were  in 
Latin,)  to  express  the  allowance  of  a  thing 
or  proceeding,  by  a  court,  judge  or  judi- 
cial oflBcer.*  Now  applied,  in  England,  to 
the  certificate  given  by  the  master,  on  tax- 
ing a  bill  of  costs,  shpwing  the  amount 
taxed,  or  allowed.  1  Tidd^s  PraeL  337, 
600. 

Used  also  to  denote  the  cUlowanee  of  a 
writ  or  order  by  a  judge,  which  is  gene- 
rally done  by  the  judge's  endorsing  the 
word  "  allowed,"  and  signing  his  name. 

Used  also  in  the  earlier  reports,  to  de- 
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note  the  eonceuion  of  a  point  by  a  court 
on  aigoment;  thon^  the  term  conces- 
turn  (q.  V.)  is  more  frequently  employed 
for  tms  purpose.  Sed  non  cUlocatur,  (but 
it  is  not  allowed,)  is  a  common  ex- 
pression. 

ALLOCATUR  EXIGENT.  InEnjgUsh 
practice.  A  species  of  the  writ  of  exigent, 
m  the  nature  of  an  aZt(u  writ ;  used  in  the 
process  of  outlawry.  1  TidcPs  Pr.  132. 
Archb,  N.  PraeU  485.     See  Exigent 

ALLODLiL.  VL.  Lat  allodialis,  from 
allodium^  q.  v.]  In  the  law  of  estates. 
That  which  is  not  held  of  any  superior ; 
free  or  independent;  the  opposite  of  feu- 
dal* In  the  feudal  law,  allodial  estates 
were  distinguished  from  fiefe.  Esprit  des 
Loit,  Uv.  31,  c  8.  Allodial  lands  are 
such  as  are  fi^e  from  any  rent  or  service. 
2  Bl  Com.  47,  60,  105.  3  Kenes  Com. 
488,  498,  513,  514.  1  Bobertson's  Charles 
V.  Appendix,  note  viii 

ALLODIUM,  Alodium,  Alodum,  Alode. 
L  Lat  [Ft.  alleu,  aleu.]  In  feudal  law. 
Free,  absolute  or  independent  ownership ; 
a  free  estate,  (prcedium  liberum  ;)  property 
held  in  absolute  dominion,  without  owing 
any  rent,  fealty  or  service  to  any  superior, 
[nulli  servituti  obnoxium ;)  every  man's 
own  land,  held  of  no  one,  and  of  which  he 
has  the  absolute  property.*  2  BL  Com, 
105.  SpelmaUj  voc.  Aloarius.  The  op- 
posite of  feudum,  (feud  or  fief,)  which 
always  implies  tenure  or  service.  1  Steph. 
Com.  161.  3  Kent's  Com.  448.  1  Bob- 
ertsofiCs  Charles  V.  Appendix,  note  viii 
Feud.  Lib.  2,  titt  26,  54.  See  Feudum, 
Benefidum. 

The  etymology  of  this  word  has  been 
variously  given.  Spelman  conjectures  it  to 
be  derived  either  from  Sax.  a,  to,  and  Uod, 
people;  belonging  to  the  people  {popular 
m,)  because  freely  alienable  from  one  to 
another;  or  from  a,  without,  and  Uod,  or 
Itud,  a  vassal;  without  vassalage,  service 
or  burden.  Blackstone  considers  it  the 
same  as  odh  aly  in  the  Northern  languages, 
{odh,  property,  and  al,  all,)  with  the  sylla- 
bles transposed,  allodh  ;  and  hence  signi- 
fying entire  or  absolute  property.  2  Bl. 
Com.  45,  note  (/.)  Dr.  Rol^rtson  adopts 
Wachter^s  derivation,  from  an,  and  lot,  that 
is,  land  obtained  by  lot  Hist  Charles  V. 
Appendix,  note  viii.  A  late  writer  on 
French  history  observes  that  the  sortes 
or  estates  aJlotted  among  the  Franks, 
on  their  invasion  of  Gaiu,  were  called 
al-ods^  because,  in  the  ease  of  each  warrior, 


they  constituted  the  whole  of  his  gain  or 
booty.     Stephen's  Lect.  51. 

ALLOIGNER,  Alligner,  Alloyner,  Alye- 
ner.  L.  Fr.  To  remove  to  a  distance ;  to 
carry  away ;  to  put  off  or  delay ;  to  eloign. 
Kelham.  Avott  alloign'  les  av*s ;  had 
eloigned  the  beasts.  learb.  M.  8  £dw. 
nL45. 

ALLONGE.  Fr.  In  French  law.  A 
piece  of  paper  annexed  to  a  bill  or  note,  for 
the  purpose  of  making  further  endorse- 
ments, where  no  room  is  left  for  that  pur- 
pose on  the  instrument  itself.*  Story  on 
Bills,  §  204.  Story  on  From.  Notes, 
§151.     See  \%Fick.B.^Z. 

ALLO  WEk.  L  Fr.  To  let ;  to  hire. 
Kelham. 

ALLOYNOUR,  Alleynour.  L  Fr. 
One  who  conceals,  steals  or  carries  off  a 
thing  privately.     Britt  c  17. 

ALLUER.  L  Fr.  In  old  English  kw. 
To  allow.  Santz  alluer  les  delate  qe  sont 
allues  par  commune  ley  ;  without  allowing 
the  delays  which  are  allowed  by  the  com 
mon  law.     Artie,  sup.  Chart. 

ALLUVIO.  Lat  [from  alluere,  to  wash 
against,  or  upon.]  In  the  civil  law.  A 
^adual  deposit  of  soil  made  by  a  stream 
upon  a  piece  of  ground ;  in  which  case, 
upon  the  principle  of  accession,  (q.  y.)  the 
proprietor  of  the  land  becomes  also  propri- 
etor of  the  soil  deposited.  1  Mackeld. 
Civ.  Law,  280,  §  267.  Inst  2.  1.  20. 
Dig.  41.  1.  7.  1.  Id.  21.  2.  64.  1.  Cod. 
7.  41.  Est  alluvio  increm>entum  latens;  al- 
luvion is  an  imperceptible  increase.  Inst, 
2.  1.  20.  Dig.  41. 1.  7. 1.  Bract  foL  9  a. 
Fletct,  lib.  3,  c  2,  §  6.  Grot  de.  Jur. 
Belli,  lib.  2,  c.  8,  §  11.  It  is  in  this  re- 
spect distinguished  fi^m  avulsio,  or  visjlu- 
minis.  Inst  2.  1.  21.  See  Avulsio. 
This  term  has  been  adopted  in  the  com- 
mon law  under  the  name  of  alluvion,  (q. 
V.)     See  Fer  alluvionem. 

ALLUVIO  MARIS.  Lat  In  the 
civil  and  old  English  law.  The  washing 
up  of  the  sea;  formation  of  soil  or  land 
from  the  sea ;  maritime  increase.  Holers 
Anal,  sect  viiL  "  Alluvio  maris  is  an  in- 
crease of  the  land  adjoining,  by  the  pro- 
jection of  the  sea,  casting  up  and  adding 
sand  and  slubb  to  the  adjoining  lan<^ 
whereby  it  is  increased,  and  for  the  most 
part  by  insensible  degrees  "  Hale  de  Jur, 
Mar.  pars  1,  c.  6. 

ALLUVION.  [Lat  alluvio,  q.  v.]  In 
the  common  law.  The  gradual  washing 
up  of  sand  and  earth  by  a  stream  or  the 
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sea,  80  as  in  time  to  form  land  {terra  firmoj) 
where  none  existed  before ;  tne  impercep- 
tible increase  or  gain  of  land  from  water  by 
this  process.*  Bract,  fol.  9  a.  2  BL 
Com.  261,  262.  3  Kent's  Com.  428,  and 
notes.  Schultef^  Aquatic  Rights^  116. 
Broom' 8  Max.  71.  1  Crabb's  Real  Prop. 
109,  §  105.  26  Vermcmt  R.  64,  72.  See 
Angell  on  Tide  WaterSy  chap.  viiL  and  on 
Water  Courses,  ch.  iL  where  the  subject  is 
considered  at  large. 

AIMyAlme.  KFr.  SouL  L.Fr.Dict. 
Kelham.  Curee  des  almes;  having  cure  of 
souls.     Yearh.  T.  9  Edw.  IIL  14. 

ALMESFEOH.  Sax.  In  Saxon  law. 
Alms-fee;  alms-money.  Otherwise  called 
Peter-pence,  (q.  v.)     Cowell. 

ALMOIGN,  Aimoigne,  Almoin.     L.  Fr. 

Efrom  Lat  eleemosyna,  Gr.  l\niftociwn*]  Aims, 
lee  Frank  almoign. 

ALMOXARIFAZGO.  Span.  In  Span- 
ish law.  A  general  term,  signifying  both 
export  and  import  duties,  as  well  as  excise. 
Derived  from  the  Arabic,  and  said  to  sig- 
nify the  same  as  portorium  in  Latin. 
Schmidt's  Civ.  Law,  81,  note  (2.)  Id. 
voc.  Almxixarifazgo. 

ALN  AGE,  Aulnage.  [Fr.  aulnage,  from 
aulni,  Lat  ulna,  an  elL]  In  old  English 
law.  Ell  measure;  the  measuring  with  an  ell. 
Stat.  17  Edw.  IV.  c.  5.  BUmnt.  See 
Haie  de  Jur.  Mar.  pars  3,  c.  27.     See  Ulna. 

A  duty  for  measuring  cloth.  Brownl. 
part  2,  301. 

ALNAGER,  Aulnager,  Alneger.  [L. 
Lat  ulniger,  ulnator.'\  In  English  law. 
A  measurer  by  the  elL  A  sworn  public 
oflBcer  of  the  king,  whose  duty  it  was  to 
look  to  the  assise  of  wooUen  cloths  made 
in  the  country,  (that  is,  to  examine  and 
measure  them,)  and  to  put  seals,  ordained 
for  that  purpose,  upon  them,  and  also  to 
collect  the  duty  or  alnage  for  every  cloth 
so  sealed.  Stat.  25  Fdw.  III.  at  4.  c.  1. 
Stat.  3  Ric.  n.  c.  2.  Cowell.  Blount. 
Termes  de  la  Ley.  BroumL  part  2,  301. 
The  offices  of  searcher  and  measurer  were 
afterwards  separated  from  that  of  alnager, 
who  continued  to  be  merely  the  collector 
of  the  alnage  duty.  Cowell.  The  duty 
and  office  were  both  abolished  by  the 
statute  11  &  12  WUL  IIL  c  20.  1  Bl. 
Com.  276. 

ALNETUM.  L.  Lat  [from  alnus,  an 
alder  tree.]  In  old  English  law.  A  place 
where  alders  grow.  Co.  LitU  4  b.  ^hep. 
Touch.  95.  Blount.  TheloalP s  I>ig.  ]ih. 
l,c.  8,§24. 


ALOARIUS.  L.  Lat  In  old  Euro- 
pean law.  The  holcfer  of  an  alodium,  or 
free  estate.  Domesday  Book^  titt  Sudsex, 
Comes  de  Ow.  Laneswice.  Spelman.  See 
Alodiarius. 

ALODE,  Alodes,  Alodis.  L.  Lat  In 
feudal  law.  Old  forms  of  alodium,  or  cdlo- 
dium,  (q.  v.)  Spelman,  voc  Aloarius.  1 
Robertson's  Charles  V.  Appendix,  note  viiii 
ALODIARIUS,  Alodarius,  Aloarius. 
L.  Lat  [from  alodium,  q.  v.]  In  old  Eng- 
lish law.  The  holder  of  an  alodium,  or 
free  estate ;  a  kind  of  tenant  in  free  socage. 
Spelman,  voc.  Aloarius.  The  lord  of  a  free 
manor.     Blount. 

ALODUM,  L.  Lat  In  feudal  law. 
One's  own;  one's  property,  (proprium) 
Ducange,  voc.  Alodts.  1  Rob.  Charles  F. 
Appendix,  note  viiL 

ALORS.  L.  Fr.  There ;  at  that  time ; 
in  that  place.     L.  Fr.  Diet,     Kelham. 

ALQUONS.  L.  Fr.  Any  one.  LL. 
Qui.  Cong.  L  1. 

ALS.  In  practice.  A  contraction  of 
Alias  and  Alios,  (others.)     1  InsL  CL  8. 

"  ALSO,"  in  a  will,  at  the  beginning  of 
a  distinct  clause,  has  the  sense  of  item^ 
keeping  the  clauses  distinct  Lord  Ellen- 
borough,  4  M.iS:  S.  60.  Trevor,  C.  J.  1 
Salk.  239.  But  as  between  two  members 
or  parts  of  the  same  clause,  it  may  have  a 
conjunctive  effect,  so  as  to  bring  the  first 
part  within  the  application  of  words  used 
in  the  last  4  M.  dt  S.  58.  See  5  East^ 
87.     See  Item. 

ALT.  L.  Fr.  [from  Lat  altus,  q.  v.] 
High.     Kelham. 

ALT.  In  Scotch  practice.  An  abbrevia- 
tion of  Alter,  the  other ;  the  opposite  party ; 
the  defender.     1  Brovm's  R.  336,  note. 

ALT  AL  EWE.  L.  Fr.  Let  him  go  to 
the  water  [ordeal.]    LL.  Qui.  Cong.  17. 

ALTA  PRODITIO.  L.  Lat  In  old 
English  law.  High  treason.  4  BL  Com. 
75.    See  High  treason. 

ALTA  VIA.  L.  Lat  In  old  English 
law.  A  highway ;  the  highway.  1  ScUk, 
222.  Alta  via  regia  ;  the  king's  highway ; 
"  the  king's  high  street"  Finch,  LaWy  b. 
2,  ch.  9. 

ALTER.  Lat  Another;  a  different 
person  or  party ;  a  third  person ;  an  oppo- 
site party.     Brissonitis.     Calv.  Lex. 

ALTERATION,  [from  Lat  a/(er,  other, 
another.]  A  making  different;  variatioa 
or  change.  An  act  done  upon  a  written 
instrument,  (by  addition  or  erasure,)  by 
which  its  meaning  or  language  is  changecL 
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If  what  is  written  upon  or  erased  from  the 
instnunent  has  no  tendency  to  produce  thb 
result,  or  to  mislead  any  person,  it  is  not 
an  alteration.'  The  term  is,  at  this  day, 
usually  applied  to  the  act  of  the  party  en- 
titled under  the  instrument ;  and  imports 
some  fraud  or  improper  design  on  his  part 
to  change  its  effect  1  Greenl,  Evid, 
§566. 

ALTERFOITS.  L.  Fr.  At  another 
time ;  formerly.     Tearh,  M.  8  Edw.  IIL  20. 

ALTERNATIM.  L.Lat  Interchange- 
ably.   Utt.  sect  371.     TowM.  PL  37. 

ALTERNATIVR  [L.  Lat  altemaU' 
nw.]  In  practice.  The  choice  of  one  or 
the  other  of  two  things;  that  which 
requires  the  one  or  the  other  of  two  things 
to  be  done.  An  cdtemative  writ,  such  as 
a  fMmdamtis^  is  one  which  requires  certain 
acta  to  be  done,  or  cause  to  be  shown  why 
they  are  not  done.*  3  Stej^,  Com,  683. 
See  Majuktmus,  A  rule  niH  (q.  v.)  and  a 
rale  or  order  to  show  cause,  are  alternative 

llteriatiTa  petitio  loi  est  aodieida.  An 
alternative  petition  or  demand  is  not 
to  be  heard.  5  Co,  40.  A  party  is  not 
allowed  to  make  his  demand  in  tne  alter- 
native or  di^unctive,  but  must  ask  for  a 
thing  certain,  that  k,  one  specific  thing. 
A  maxim  a|^lied  to  writs  in  the  old  real 
actions. 

ALTEROTS  VICrBUS.    L.  Lat    By 
alternate  turns ;  at  alternate  times ;  alter- 
nately.    Co.  Liu,  4  a.     Skep,  Touch.  206. 
ALTERUTEB.     L.  Lat     One  of  the 
two.    1  Ld,  Maym.  124. 

Each.     Alieruter  et  quilibei ;  each  and 
every.     Touma,  PI  23. 
ALTHOUGH.     See  Licet, 
ALTO  ET  BASSO.     L.Lat    High  and 
k)w.    See  De  alio  et  basso. 

ALTRK  L.Fr.  Another;  other.  Yearh. 
M.  9  Edw.  UL  53.  Altrei ;  another,  an- 
other's.    LL.  Qui.  Cong.  14. 

Alires  ;  otiiers.  £t  sil  eit  reiume  altres, 
vostxe  challenge  est  ales  testes ;  and  if  he 
have  retuned  others,  your  challenge  is  to 
the  polls.     Tearb,  T.  5  Edw.  III.  21. 

ALTRESL  L.  Fr.  Also ;  in  like  man- 
ner.     LL,  Gul.  C<mq.  15. 

ALTUM,  Altus,  Lat  High;  deep. 
See  Altum  mare. 

ALTUM  MARE.  L.  Lat  In  old  Eng- 
lish law.  The  high  sea,  or  seas.  C^. 
LitL  260  b.  The  deep  sea.  Brownl,  part 
2,  17.  Super  altum  mare;  on  the  Wh 
Hob.  212  b.     See  High  seas,    Th% 


expression  alta  maris  occura  in  the  old 
books.     See  Gaiety 

ALVETUM.  A  misprint  in  the  Reffis- 
ter  for  alnetumy  noticed  by  Theloall  in  his 
Dige^  Reg.  Grig.  2  a.  Thel  Dig.  lib. 
8,  c  1,  §  24.  Alvetfj  however,  is  used  in 
French.     Kelham,    L.  Fr.  Diet. 

ALVEUS.  Lat  La  the  civil  law. 
The  channel  or  bed  of  a  river  or  stream. 
Inst.  2.  1.  23.  Dig.  43.  12.  7.  Alveus 
derelictus  ;  a  deserted  channel ;  the  dry  bed 
of  a  stream.  1  Mackeld,  Civ,  Law,  280, 
g  267.  Per  alvei  consHtutumem;  by  the  foi^ 
mation  of  a  channel  Fleta,  lib.  3,  c.  2, 
§10. 

ALZ,  Az.  L.Fr.  They;  them.  JTe^ 
ham, 

AMALPHITAN,  or  AMALFITAN  TA- 
BLE. The  earliest  code  of  modem  sea 
laws,  compiled  for  the  free  and  trading  re- 
public of  Amalphi  in  Italy,  about  the  time 
of  the  first  crusade,  toward  the  end  of  the 
eleventh  century.  1  AzunCs  Marit.  Law, 
376.     3  Kent's  Com.  9. 

AMARER.  Fr.  In  French  maritime 
law.  To  moor;  to  fasten  a  vessel  to  a 
wharf  or  landing  place.  (?)  Ord,  Mar.  liv. 
4,  tit  1,  sect  3. 

AMBACTUS.  Lat  or  old  GalHc  A 
hired  servant  or  messenger ;  one  sent  about 
from  place  to  place ;  (Gr.  n<pi^4f>j^»f.)  Spel- 
man,  voc  Ambascia.  Ambacti  was  the 
name  given  to  ^e  clients  or  vassals  of  the 
free  warriors  and  proprietors  among  the 
Gauls.  Stephen's  LecU  20.  See  Ccesarde 
BeU.  QaU,  lib.  6. 

AMBASCIA,  ^m^cma.  L.  Lat  [from 
Germ,  ambac^,  service,  or  Gallic  ambactus; 
Lat  Ugatio.]  In  old  European  law.  An 
embassy ;  or  service.  Si  in  dominica  am- 
bascia fiierit  occupatus ;  if  he  were  en- 
gaged in  the  king's  service.  LL.  Salic, 
tit  1,  §  3.     Spelman. 

AMBASCLA.TOR,  Ambassiator,  Ambax- 
iator,  L.  Lat  [from  ambascia^  q.  v.]  A  , 
person  sent  about  in  the  service  of  another ; 
a  person  sent  on  a  service.  A  word 
of  frequent  occurrence  in  the  writers  of 
the  middle  ages.  Spelman.  See  Ambas- 
sador. 

AMBASSADOR.  [Lat  legatus;  L. 
Lat  ambasciatory  ambassiator,  q.  v.]  In 
international  law.  A  diplomatic  minister 
or  agent ;  a  person  sent  by  one  sovereign 
power  to  another,  with  authority  to  treat 
on  affairs  of  state.  4  Inst.  153.  1  Kent's 
Com.  39.  Tomlins.  Ambassadors  belong 
to    the    first    class  of   public    ministers. 
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WhfaUnC$  Mem.  Intern,  Law,  264,  (277, 
6th  ed^     See  Ca$.  temp,  Talbot,  282. 

AMBAXEUR.  L.  Fr.  An  ambassa- 
dor.    Kelham, 

AMBIDEUX,  Am^edeuSy  Amdeus,  Am- 
bedoi,  L,  Fr.  Both.     Britt,  c  24.  Kelham. 

AMBIDEXTER,  Amhodexter.  Lat  [from 
amho,  both,  and  dexter,  the  right  hand.] 
One  that  can  use  his  left  hand  as  well  as 
his  right,  or  that  plays  or  acts  on  both 
sides.  Applied  by  !Bracton  to  sheriffs  and 
other  bailiff  who  took  from  both  sides, 
(qui  capiunt  ex  utraque  parte,)  Bract,  fol. 
117  a.  Applied,  in  more  modem  law,  to 
jurors  who  took  money  from  both  sides  for 
giving  their  verdict  Term^s  de  la  Ley, 
Cowdl,     Blount,     See  Embracer, 

An  attorney  who  acts  for  both  parties, 
viz.  who,  after  being  retained  by  one  side, 
allows  himself  to  be  retained  by  the  other. 
In  Simon  Mason's  case,  an  attorney  was 
committed  and  removed  from  the  roll,  for 
being  ambidexter,  Freem,  74.  To  call 
an  attorney  *^  ambodexter  ^^  was  slander. 
Finch,  Law,  b.  3,  c.  2. 

AMBIGUITAS.  Lat  [from  amhiguus, 
doubtful,  uncertain,  obscure.]  Ambiguity ; 
uncertainty  of  meaning. 

((aoties  in  verbis  nnlla  ambigaitai,  ibi 
Bulla  expositio  eontra  verba  fieuda  eit.  As 
long  as  there  is  no  ambiguity  in  the 
words  [of  an  instrument]  there  must  be  no 
exposition  made  of  it  against  its  words. 
2  Bl,  Com,  379.  Broom's  Max,  [477.] 
When  the  intent  of  the  parties  is  clearly 
expressed,  the  intent  must  govern  the  con- 
struction. Shep,  Touch,  (by  Preston)  101. 
See  ((Dotieg  in  verbii,  <fec  post. 

Ambiffuitas  patens  ;  patent,  open  or  ap- 
parent ambiguity ;  that  which  appears  to 
De  ambiguous  upon  the  deed  or  instrument 
itself.  Ambiguitas  latens  ;  latent  or  hid- 
den ambiguity ;  that  which  seems  certain 
and  without  ambiguity,  for  any  thing  that 
•  appears  upon  the  deed  or  ins^ment,  but 
where  there  is  some  collateral  matter  out 
of  the  deed  that  breeds  the  ambiguity. 
Bcxon's  Max,  90,  regula  23.  See  Ambi- 
guity, 

Ambi^itai  verbornm  latent  yerifieatione 
snppletnr,  nam  qnod  ex  faeto  oritur  ambig- 
nnm  yerifieatione  faeti  tollUnr.  A  latent 
ambiguity  of  words  is  [may  be]  supplied, 
or  helped  by  averment;  for  that  ambiguity 
which  arises  out  of  a  fiEust,  [an  extrinsic 
fiict,]  is  [may  be]  removed  by  an  averment 
of  fact,  [that  is,  by  an  averment  of  the  fact 
as  it  really  is.]    Bacon's  Max,  90,  regula 


23.  Thus,  if  I  grant  my  manor  of  S.  to  J. 
F.  and  his  heirs,  here  appeareth  no  ambi- 
guity at  all ;  but  if  the  truth  be  that  I  have 
the  manors  both  of  South  S.  and  North  S., 
this  ambiguity  is  matter  in  fact,  and  there- 
fore it  shSl  be  holpen  by  averment,  whe- 
ther of  them  was  that  the  party  intended 
should  pass.  Id.  92.  See  1  Powell  on 
Devises,  477.  2  Kent's  Com,  656.  In 
other  words,  where  the  ambiguity  itself  is 
produced  by  extraneous  circumstances,  its 
explanation  must  of  necessity  be  sought  for 
through  the  same  medium.  1  Steph,  Com, 
463.  Latent  ambiguitv  may  be  supplied 
by  evidence ;  for  an  ambiguity  which  arises 
by  proof  of  an  extrinsic  fact  may,  in  the 
same  manner,  be  removed.  Broom's  Max, 
260,  [468.] 
The  word  verijlcatio,  in  this  maxim,  is 

fenerally  translated  "  evidence,"  or  "  proof;" 
ut  Bacon's  own  translation  is  "averment" 
See  Ambiguity,  Averment, 

Ambignitas  yerbornm  patent  nnlla  yerifi- 
eatione inppletnr.  AmJbiguitas  patens  is 
never  holpen  by  averment,  and  the  reason 
is,  because  the  law  will  not  couple  and 
mingle  matter  of  specialty,  which  is  of  the 
higher  account,  with  matter  of  averment, 
which  is  of  inferior  account  in  law;*  for 
that  were  to  make  all  deeds  hollow  and 
subject  to  averments,  and  so  in  effect,  that 
to  pass  without  deed  which  the  law  ap- 
pointeth  shall  notpass  but  by  deed.  Ba- 
con's Max.  91.  This  rule  applies  not  only 
to  deeds,  but  to  written  contracts  in  gen- 
eral, and  especially  to  wiUs.  Broom's  Max, 
[468,  469.]  It  is  not,  however,  of  univer- 
sal application.  See  Id,  [472.]  Cowen, 
J.  21  WendelVs  R.  661,  669.  23  Id.  71, 
78.  Story,  J.  1  Mason's  R,\\,  Lipscomb, 
J.  1  Texas  R.  377-383. 

AMBIGUITY.  [Lat  amhiguitas,  q.  v.] 
Doubtfulness,  uncertainty  or  obscurity  of 
meaning.  Ambiguity  in  written  instru- 
ments IS  either  patent,  (patens^  that  is, 
open  or  apparent;  or  latent,  {latens,)  hid- 
den or  concealed. 

A  patent  ambiguity  is  one  which  appears 
on  the  face  of  the  instrument  itself,  and  ren- 
ders it  ambiguous  and  unintelligible;  as  if^ 
in  a  wiU,  there  were  a  blank  left  for  the  de- 
visee's name.  Broom's  Max,  261,  [468.] 
Smith  on  Contracts,  28.  Bacon's  Max.  90, 
regula  23.     See  Amhiguitas, 

A  latent  ambiguity  is  where  the  instal- 
ment itself  is,  on  the  face  of  it,  intelligible 
enough,  but  a  difficulty  arises  in  ascertain- 
ing the  identity  of  the  subject  matter  to 
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wbicb  it  applies ;  the  ambiguity  appearing 
only  in  the  application  of  it,  and  being  in- 
troduced by  evidence  of  something  extrin- 
sic, or  by  some  collateral  matter  out  of  the 
instroment  Thus,  if  a  devise  were  to  J.  S,, 
without  further  description,  the  ambiguity 
would  lie  hid  until  evidence  had  been  pro- 
duced showing  that  there  was  a  great  num- 
ber of  persons  corresponding  in  name  with 
the  devisee,  and  then  it  would  arise ;  it  be- 
coming a  matter  of  doubt  i^AtcA  J,  S.  was 
meant*  Broom's  Max.  260,  [41 4].  SnUtk 
on  ContraetSy  29.  7  Man.  <^  (7r.  17, 18,  notes. 
2  Kenes  Com.  556.  Marshall,  C.  J.  4 
CrandCt  R.  224. 

A  latent  ambiffoity  may  be  explained  by 
extrinsic  or  parolevidence,  but  h patent  am- 
biguity, in  general,  cannot  Broom' t  Max. 
ub.  eup.  2  Kenfe  Com.  ub.  tup.  1  Stepk. 
Com.  468.  Story,  J.  1  Maeon's  R.  11. 
Bee  Ambiguitas. 

AMBIGUOUS.     See  Amhiguus. 

AMBIGUUS.  Lat  Jfrom  ambigere,  to 
doubt,  to  be  in  suspense.  J  Ambiguous ;  un- 
certain; doubtful;  obscure;  of  uncertain 
meaning:  that  can  be  taken  in  more  ways, 
or  understood  in  more  senses  than  one. 

Aabifot  itipoiiiio  contra  proferentoii  est 
ICdpieidl.  An  ambiguous  answer  is  to  be 
taken  ag^unst  Pis  not  to  be  construed  in  fa- 
vor of]  him  who  offers  it     10  Co.  59. 

inbigHiiffl  piacitnm  iitorpretari  debet  eea- 

tn  pnferentem.  An  ambiguous  plea  ou^ht 
to  be  interpreted  against  the  party  pleadmg 
it  Co.  iktt.  303  b.  It  is  a  general  rule 
of  pleading,  that  pleadings  must  not  be 
ambiguous  or  doubtful  in  meaning;  and 
when  two  different  meanings  present  them- 
selves, that  construction  shall  be  adopted 
which  is  most  unfavorable  to  the  party 
pleading.  Steph.  PI  jch.  2,  sect  5,  rule  2. 
Broom' 9  Max.  267, 258,  [461].  The  reverse 
of  this  rule  applies  after  an  ambiguity  has 
been  cured  by  pleading  over,  or  by  verdict 
Id.  268,  [462.J 

Terba  ambipa  (ortini  aecipioDtar  coBtra 
prefereiteflL  Ambiguous  words  are  [to  be] 
taken  most  strongly  against  the  party  mak- 
ing use  of  them.  2  Kent's  Com.  556.  Ba- 
con's Max.  11,  12,  r^.  3. 

la  imbipa  Toee  legii,  ea  potini  aedpieida 
est  tigaifleatio  qoe  Title  earet,  pnetertim 
nam  etiam  Talnatas  legis  ex  hee  eolugi  potiit. 
where  the  language  of  a  law  is  ambiguous, 
that  sense  is  rather  to  be  taken,  which  is  free 
from  vice  or  wrong,  [will  have  no  wrongful 
operation,]  especially  where  the  design  of 
the  law  can  be  gathered  from  the  same  mat- 


ter. Dig.  1.  3. 19.  Where  obscurities,  am- 
biguities or  faults  of  expression,  render  the 
meaning  of  an  enactment  doubtful,  that  in- 
terpretation shall  be  preferred  which  is  most 
consonant  to  eauity,  especially  where  it  is  in 
conformity  with  the  general  desi^  of  the 
l^rislaturc.     Broom's  Max.  [442.J 

Afflbignii  easibos  lemper  prmmnitur  pro 

rege.  In  doubtful  cases,  the  presumption 
always  is  in  behalf  of  the  crown.  Lofffs  R. 
Appendix,  248. 

la  ambifnii  oratioaibat  maxime  KDteatia 
tpeetaada  est  ejos  qoi  eas  protolisset.  In  the 

case  of  ambiguous  statements,  the  intention 
of  him  who  used  them  is  chiefly  to  be  re- 
garded. Dig.  50.  17.  96.  Broom's  Max. 
[436.] 

(toam  Id  testaneato  amUfne  aat  etiam  per- 
peram  seriptam  est,  beaipe  iaterpretari  et  se- 
eaadam  id  qpod  eredibile  est  eogitatom,  eredea- 
dafll  est.  Where  an  ambiguous  or  even  an 
erroneous  expression  occurs  in  a  will,  it 
should  be  construed  liberally  and  in  accord- 
ance with  the  testator's  probable  meaning. 
Dig.  34.  6.  24.     BromCs  Max.  [437.] 

AMBIT.  [Lat  amUtus,  q.  v.]  A  boun- 
dary line,  as  going  around  a  place ;  an  exte- 
rior or  enclosmg  Une  or  limit  9  East,  418. 
Story,  J.  10  Petere  R.  442. 

AMBITUS.  Lat  [from  ambire,  to  go 
around.]  In  the  Roman  law.  A  going 
around ;  a  path  worn  by  going  around.  Var- 
ro  de  Ling.  Lat.  lib.  4.  A  space  of  at  least 
two  and  a  half  feet  in  width,  between  neigh- 
boring houses,  left  for  the  convenience  of 
going  around  them.  Festtis.  Calv.  Lex. 
Brissomus. 

The  procuring  of  a  public  oflSce  by  money 
or  gifts;  the  unlawful  buying  and  selling  of 
a  public  office.  /n«^.4. 18. 11.  ZW^.  48. 14. 
Literally,  a  going  about,  or  canvassing  for 
votes. 

AMBRA.  LbLat  [Sax.  amftfr,  Lat  am- 
phora^'\  In  Saxon  law.  A  vessel  or  kind  of 
measure,  the  capacity  of  which  is  now  un- 
known.    LL.  IruB,  MS.  c.  67.     Spelman. 

AMBULATORIUS.  L.  Lat  [from  am- 
bulare,  to  walk,  or  move  about  J  In  the 
civil  and  old  English  law.  Ambulatory  or 
moveable;  admitting  of  alteration;  not 
fixed. 

Ambolatoria  est  Tolaatas  defoaeti  asque  ad 
Tits  sapremum  exitam.  The  will  of  a  de- 
ceased person  is  ambulatory  until  the  last 
moment  [end]  of  life.     Dig.  34.  4.  4. 

Tolaatas  testatoris  ambolatoria  est  asqoe  ad 
mortem.  The  will  of  a  testator  is  ambula- 
tory, or  not  fixed,  until  death.    2  Bl,  Com^ 
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502.  4^0.61.  Shep,  Touch,  401.  I  Pow- 
ell on  Devises,  545.  No  testament  is  of  any 
effect  till  after  the  death  of  the  testator.  2 
£L  Com,  ub.  sup,  A  m&a  may  alter  his  will 
at  his  pleasure.  Shep,  Touch,  ub,  sup.  See 
Voluntas, 

AMBULATORY.  [L.  Lat  ambulatorir 
iUy  q.  v.]  Moveable;  that  which  moves,  or 
may  be  moved  about;  not  fixed  or  station- 
ary. The  court  of  Eing^s  Bench  in  England 
was  formerly  called  an  ambulatory  court, 
because  it  followed  the  king's  person,  and 
was  held  sometimes  in  one  place  and  some- 
times in  another.  So,  in  France,  the  su- 
preme court  or  parliament  was  originally 
ambulatory,  3  J3l.  Com,  38,  39,  41.  1  Ro- 
bertson's Charles  V,  Appendix,  note  xxiiL 

That  which  may  be  changed  or  altered ; 
not  fixed  in  its  legal  character.  The  will  of 
a  testator  is  said  to  be  ambulatory  until 
death.  2  Vem,  77.  See  Ambulatorius, 
The  return  of  a  sheriff  has  been  said  to  be 
ambulatory  until  it  is  filed.  Wilmot  J.  3 
JBurr,  1644. 

AMEWis.  Gr.  .  In  the  civil  law.  Ex- 
change, (permutatio,)    Nov,  56. 

AMENABLE,  [from  Fr.  amener,  ames- 
ner,  to  lead;  or  amainable,  from  iTuztn,  a 
hand.]  Tractable  or  manageable ;  tiiatmay 
be  led  or  governed.  Applied  in  the  old 
books  to  a  woman  that  is  governable  by  h^ 
husband.     Cowell,     See  Amesncthle, 

In  modem  usage,  responsible ;  subject  to 
answer  in  a  court  of  justice.    Jacob, 

AMEND.  [Fr.  amewier;  L.  Lat  emenr 
dare;  from  e,  from,  and  menda,  a  fault,  or 
error.]  In  practice.  To  free  from  error  or 
deficiency;  to  correct  an  error;  to  supply 
a  deficiency.     See  Amendment, 

AMENDMENT.  [L.  Fr.  amendement; 
L.  Lat  emendatio,]  In  practice.  The  cor- 
rection of  an  error  committed  in  any  pro- 
cess, pleading  or  proceeding  at  law,  or  in 
equity ;  and  which  is  done  either  of  course, 
or  by  the  consent  of  parties,  or  upon  mo- 
tion to  the  court  in  which  the  proceeding 
is  pending.  3  Bl.  Com,  407, 448.  1  Tidd's 
Fr,  696.  8  Co,  156,  [319.]  Mansel  on 
Demurrer,  104, 149.  Mitford's  Chanc,  PI 
18.  1  DanielFs  Chanc,  Pr,  454.  2  Id, 
911.  1  Barbour's  Chanc,  Pr,  206.  Com, 
Dig,  Amendment  United  States  Digest, 
Amendment 

AMBNDEK  L.  Fr.  To  amend;  to 
make  good;  to  make  up  for;  to  compen- 
sate. Drfautes  amender;  to  make  good 
delaulte.  Britt,c,2l,  Les  damages  amen- 
der; to  compensate  for  damages.  Id,  c.  27. 


AMENDE8.  L.  Fr.  Amends.  Dues 
amendes ;  due  amends.  Britt,  c  27. 
Amendee  de  damages.    lb.  ibid, 

AMENDS,  p^  Fr.  amendes;  L.  Lat 
emenda,  emendceT]  In  practice.  Compen- 
sation or  satisfaction  for  an  injury,  or  loss. 
SeeEnundOyllmendUUio,  Tender  of  amends. 

AMENER.  L.Fr.  In  old  Eiilish  law. 
To  lead,  as  by  or  in  a  string.  £t  amena 
ove  luy  un  brace  de  levraults  en  son  lees; 
and  led  with  him  a  brace  of  grey-hounds 
in  his  leash.     Yearb.  M.  18  Hen.  VL  6. 

To  lead;  to  lead  away,  as  an  animal  that 
is  stolen. .  Britt.  c.  24. 

To  take  away  or  remove.  P.  18  Hen. 
VI.  5. 

AMENSURARE.  LJ^t  InoldEng- 
Hsh  law.  To  admeasure.  Bract.  foL  314  a. 
See  Admensurare, 

AMENSURATIO.  L.  Lat  [from  am«i- 
surare,  q.  v.]  In  old  English  law.  Ad- 
measurement ^roct  foL  314  a.  See^i- 
mensuratio. 

AMENUSER.  L.  Fr.  To  abridge;  to 
abate;  to  decrease;  to  diminish;  .to  anni- 
hilate; toM.     Kdham. 

AMERALIUS.  L.  Lat  [Gr.  «^i,H^..«.] 
A  naval  conmiander,  under  the  eastern  Ro- 
man empire,  birt  not  of  the  highest  rank; 
the  origin,  according  to  Spelman,  of  the 
modem  title  and  office  of  admiral,  (q.  v.) 
Spelman,  voc  Admiraliui. 

AMERCE.  [L.  Fr.  amercer,  from  mem, 
mercy;  L.  Lat  amerdare.]  In  practice. 
To  impose  a  pecuniary  punishment,  penal- 
ty or  amercement,  (q.  v.) ;  to  fine.  See 
Fine. 

According  to  Sir  William  Blackstone,  to 
be  amerced,  in  the  old  English  law,  was  to 
be  h  mercie,  at  the  king's  mercy  (in  mise- 
ricordia,)  with  regard  to  the  fine  to  be  im- 
posed. 3  Bl.  Com.  376.  The  French 
amercie,  or  amercy,  may  be  taken  in  this 
double  sense.  Si  soit  le  gardein  amercy; 
the  keeper  shall  be  amerced.  Britt.  c  11. 
But,  in  Latin,  to  be  "in  mercy"  (esse  in 
misericordia,)  and  to  be  "  amerced,"  (amer- 
ciari)  seem  to  have  been  originally  phrases 
of  different  import;  the  former  signifying 
merely  "  to  be  liable  to  an  amercement,  "  to 
be  condemned  to  an  amercement"  De  il- 
lis  qui  sunt  in  misericordia  domini  regis,  e( 
non  9unt  amerciati ;  concerning  those  who 
are  tii  the  king's  mercy,  and  are  not  amerced. 
Bract,  foL  116  b.  So  in  Magna  Oharta, — 
amereietur — si  inciderit  in  misericordiam 
nostram,  0  Hen.  UL  c  14.  The  Statnto 
RoU,  25  Edw.  L  m.  39,  40,  and  Charter 
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Boll,  28  Edw.  I.  m.  6,  7,  both  hove  manum 
for  iiu$eri€ordurm,  in  this  paMage.  BUuktt, 
M9Lg.  Cart.  p.  66,  note,  in  misericordia 
ctme  to  be  used  in  records  as  expressive  of 
judgment  of  amercement  against  either  par- 
ty to  a  suit,  and  is  literally  translated  in  the 
phrase  **in  mercy,  Ac.,"  with  which  judg- 
ment records  still  conclude,  althou^  no 
amercement  is  ever  in  &ct  imposed.  3  BL 
Com.  276,  376. 

To  amerce  is  now  used  as  synonymous 
with  to  fine,  and  so  it  was  anciently,  in  the 
popular  sense  of  the  term.  Biehardsan^s 
Dtet  But,  in  law,  there  was  a  well  estab- 
lasStk&d  distinction  between  a  fine  and  an 
amercement     See  Amercement, 

AMERCEMENT,  Amerciament.  {L.  Lat 
wnerckanentum,  misericordia;  from  Fr.  mer- 
ci,  mercy.]  In  practice.  A  pecuniary  pun- 
ishment imposed  by  a  court  upon  an  offend- 
er; and  supposed  to  be  so  ciuled  either  be- 
cause the  offender  thereby  anciently  put 
himself  m  the  merey  (in  miiericordia)  of  the 
Jdug  or  lord,  or  because  the  amount  of  the 
punishment  was  to  be  merdfuUy  assessed, 
that  is,  at  a  less  sum  than  was  actually  de- 
served. Termesde  la  Ley.  F.  N.  6.  76, 
K.  Co.Z^UlSeb.  iCraWtRealPrtyp. 
506,  8  653.     See  Amereiare. 

*^*  Anciently  there  was  an  important  dis- 
tinction between  an  amercement  and  a  fine. 
A  fim  was  a  certain  punishment,  growing 
expressly  out  of  some  statute,  and  was  al- 
ways imposed  and  assessed  by  the  court ; 
an  amereement  was  imposed  by  the  court  in 
general  terms,  {quod  eii  in  miserieordia,  that 
the  party  be  m  mercy,)  and  was  afterwards 
assessed  or  affeered  (that  is,  moderated,  and 
reduced  to  a  certain  sum)  by  the  peers  or 
eqnak  of  the  party,  who  were  hence  called 
afeerore.  CowelL  Termee  de  la  Ley.  F. 
N.  B.  76,  H.  K.  8  Co.  38,  [77,]  69,  [118.] 
11  Id.  43.  1  SaUs.  67.  3  Id.  33.  4  Bl. 
Com.  379.  See  Affeer,  Affeermeni.  This 
was  pursuant  to  Magna  Charta,  (c  14^  and 
the  Statute  of  Westminster  1 ,  (c.  6.)  Bract. 
foL  116  b.  See  Amerdare,  Jfisericordia. 
Again,  a  fine  was  a  more  severe  punishment, 
imposed  for  offences  of  magnitude;  an 
amercement  was  a  lighter  or  more  merciful 
penalty,  adapted  to  offences  of  a  lighter 
character;  (muleta  levie  levioribus  erratis 
permiiertcordiamimposita.)  Spelman,  yoc 
Ameraamentum.  I  Jfanvxxxi^s  Forest  Law, 
166,  cited  in  CowelL  See  Fine.  Lastly,  the 
term  amercement  was  applied  more  pa^icu- 
huiy  to  pecuniary  punishments  imposed  up- 
on the  officers  of  courts,  as  sheriff  and  coro- 


ners, and  the  word  is  still  used  in  this  sense. 
CoweU.  Bouvier.  United  States  Digeet^ 
Amercement  See  Amereiare.  In  other 
respects,  however,  no  essential  distinction 
remains  between  an  amercement  and  a  fine. 
Amercements,  in  their  ancient  technical 
sense,  are  entirely  disused  in  modem  prac- 
tice. 

AMERCIAMENTUM.  L.  Lat  [from 
amereiare,  q.  v.]  In  old  English  law.  An 
amerciament,  or  amercement  Spelman, 
See  Amercement. 

AMERCIARE.  L.  Lat  In  old  Eng- 
lish law.  To  amerce.  See  Amerce.  Lir 
her  homo  non  aroercietur  pro  parvo  delicto^ 
nisi  secundum  modum  illius  [ipsius']  delicti^ 
&c. ;  a  freeman  shall  not  be  amerced  for  a 
small  offence,  unless  according  to  the  qual- 
ity of  such  offence,  Ac  Magna  Charta,  9 
lien.  III.  c.  14.  Et  viUanus — eodem  modo 
amercietur, — si  inciderit  in  misericordiam 
nostram;  and  a  villein  shall  be  amerced 
in  the  same  manner — if  he  fall  into  our  mer- 
cy. Id.  ibid.  See  Bract.  foL  116  b.  Sciae 
quod  amerciatus  es  ad  unam  marcam,  drc 
Ft  gravius  amerciaberis,  nisi,  Ac. ;  know 
that  you  are  amerced  at  one  mark,  kc 
And  you  will  be  more  severely  amerced, 
unless,  dbc.     Reg.  Jud,  18,  41. 

AMESNA.  L.  Fr.  [from  amesner.  q.  v.] 
Broi^t ;  led  or  carried  away.  See  Ames- 
ner. 

AMESNABLE.  L.  Fr.  [from  amesner, 
q.  v.]  That  may  be  brought,  led  or  ear- 
ned.    Fiksh.  Justice,  12  b.     L.  Fr.  Diet. 

AMESNER,  Amener.  L.  Fr.  In  old 
English  law.  To  lead.  Amesner  son  hosts  ; 
to  lead  his  army.     Litt.  sect  163. 

To  bring,  lead,  carry  or  drive  away. 
Luy  amesneront  et  carieront.  Keilw.  81  b. 
See  Amener. 

To  cite,  or  summon.     Pur  amesner  ou 
summoner.     Thel.  Dig.  lib.  1,  c.  2. 
I      To    bring  up    the   body   of  a    party. 

i  AMESUREMENT.  L.  Fr.  In  old 
:  English  law.  Admeasurement  Britt.  c. 
■  58.     Reg.  Orig.  156,  regula. 

AMI,  Amy.  L.  Fr.  A  friend.  See 
Amy. 

AMICABLE  ACTION.  In  practice. 
An  action  between  friendly  parties ;  an  ac- 
tion commenced  and  earned  on  according 
to  a  mutual  understanding  and  arrangement, 
for  the  purpose  of  obtaining  the  judgment 
of  a  court  m  some  matter  requiring  it 

AMICUS  CURI^  L.  Lat  In  prac- 
tice.   A  friend  of  the  court ;  one  who  sug^ 
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gests  something  for  the  information  of  a 
court* 

This  term  is  frequently  applied  in  the  re- 
ports to  a  counsellor  of  the  court,  who,  be- 
mg  present  on  an  occasion  when  a  judge 
is  doubtful,  or  uninformed  or  mistaken  m 
a  matter  of  law,  suggests  something  for  the 
information  of  the  court,  such  as  a  case 
which  the  judge  may  not  have  seen,  or 
does  not  at  the  moment  remember.  2  Keb. 
548.  It  is  more  rarely  applied  to  counsel 
arguing  in  a  cause.  II  UrattarCs  R.  656. 
2  Brock.  R  461. 

It  is  also  applied  to  the  parties  to  ac- 
tions, suggesting  or  showing  something  for 
their  own  benent  Thus,  m  the  Prince's 
case,  (8  Co.  15,  29,)  the  defendants,  in  ad- 
dition to  their  pleadings,  ut  amid  curice, 
and  to  inform  the  court  of  the  truth,  &c., 
repeated  to  the  court  part  of  an  act,  <fec 

It  is  also  applied  to  persons  who  have 
no  right  to  appear  in  a  suit,  but  are  al- 
lowed to  introduce  evidence  to  protect 
their  own  interests.  II  Texas  R.  698, 
699,  701,  702. 

It  is  finally  applied  to  strangers  inform- 
ing the  court  of  errors  in  its  proceedings, 
or  moving  for  the  correction  of  such  er- 
rors. Thus,  in  the  Yearbooks,  it  is  said 
that  any  stranger,  as  amicus  curice,  may 
move  the  court,  <fec.  H.  4  Hen.  VI.  16. 
Thel.  Dig,  lib.  13,  c.  14.  Hardr.  85,  86. 
II  Mod.  137. 

AMIKAL.  Fr.  In  French  maritime 
law.  Admiral.  Ord.  Mar.  liv.  1,  tit  1, 
sect  1. 

AMIRAUTE.  Fr.  In  French  mari- 
time law.  Admiralty.  Ord.  Mar.  liv.  I, 
tit  2,  art  1. 

AMITA.  Lat  (Gr.  Tcb-po^cX^i^.)  In  the 
civil  law.  A  paternal  aunt;  a  father's 
sister.     Inst.  3.  6.  1.     Bract.  foL  68  b. 

AMITA  MAGNA  Lat  In  the  civil 
law.  A  great  aunt ;  a  grandfather's  sister, 
{avi  sonyr.)  Inst.  3.  6.  2.  Dig.  38.  10. 
1.  6.    Id.  38.  10.  10.  15.    Bract.  foL  68  b. 

AMITA  MAJOR.  Lat  In  the  civU 
law.  A  greater  aunt ;  a  great-grandfather's 
sister,  (proavi  soror ;)  a  father's  or  moth- 
er's great  aunt,  {patris  vel  matris  amita 
magna.)  Dig.  38.  10.  10.  16.  Called  pro- 
amita.    Id.  38.  10.  1.  7. 

AMITA  MAXIMA.  Lat  In  the  civil 
law.  A  greatest  aunt;  a  great  great-grand- 
father's sister,  {ahavi  soror)  a  fathers  or 
mother's  greater  aunt,  (patris  vel  matris 
amita  major.)  Dig.  38.  10. 10. 17.  Called 
abamita.    Id.  38.  10.  8. 


AMITINTJS.  Lat  In  the  civil  law. 
The  son  of  an  amtto,  or  paternal  aunt 
Amitina  ;  the  daughter  of  an  amita.  Bract, 
foL  68  b.  The  children  of  a  brother  and 
the  children  of  a  sister  were  properly  the 
amitini  of  each  other.  Inst.  3.  6.  2.  The 
sons  of  your  paternal  aunt  (amitce  twEjUit) 
call  you  consobrinus  ;  you  call  them  amit*- 
ni.  Id.  ibid.  In  Bracton  this  word  is 
printed  amitiuus. 

AMITTERE.  Lat  In  the  civU  law. 
To  lose.  Hence  the  old  Scotch  "amitt" 
He  is  considered  as  having  lost  a  thing 
(rem  amisisse  videtur)  who  has  an  action 
against  no  one  to  recover  it  Dig.  50.  16. 
14.  Nob  Tidentor  rem  amittere,  qoibii  pit- 
pria  BOn  Jtnit.  They  to  whom  a  thing  nev 
er  belonged  cannot  be  considered  to  lose 
[to  have  lost]  it     Dig.  50.  17.  83. 

AMITTERE  CURLAJl  L.  Lat  In 
old  English  law.  To  lose  the  court;  to 
be  deprived  of  the  privilege  of  attending 
the  court  Amittant  curiam  regis;  they 
shall  be  excluded  from  the  king's  couil 
Stat.  Westm.  2,  c.  44. 

AMITTERE  LIBERAM  LEGEM,  or 
AMITTERE  LEGEM  TERILE.  L.  Lat 
In  old  English  law.  To  lose  one's  frank- 
law ;  to  lose  the  law  of  the  land.  To  lose 
the  liberty  or  privilege  of  swearing  in  any 
court;  to  lose  the  capacity  of  being  put 
upon  a  jury,  or  being  sworn  as  a  witness  in 
any  cause ;  to  be  no  longer  othesworthe^  as 
it  was  called  in  the  rude  English  of  Brao- 
ton's  time.  This  was  a  part  of  the  punish- 
ment of  those  who  had  become  iiid&unous 
by  having  perjured  themselves,  or  by  hav- 
ing pronounced  the  word  craven  in  Uie 
trial  by  battel  Glanv.  lib.  2,  c  3.  BraeL 
fol.  292  b.  Fleta,  lib.  4,  c  8,  §  2.  Id. 
lib.  5,  c.  22,  §  25.  Co.  Litt.  6  b.  294  b. 
3  Bl.  Com.  340.  See  Franklaw,  Libera 
lex,  Lex  terras,  Otheswortk. 

AMMTRALITAS.  L.  Lat  In  foreign 
law.  Admiralty.  Loccenius  de  Jur.  Mar. 
lib.  2,  c.  2,  sect  1,  3,  4.     See  AdmiraUtas. 

AMNESTY.  [Gr.  A^vnarU,  from  .,  not, 
and  ftvao^ai,  ftvaioOai,  to  remember.]  Li  po- 
litical law.  An  act  of  pardon,  or  obUv- 
ion.  Cowell, — ^A  public  declaration  or 
proclamation  that  all  acts  against  the  estab- 
lished authority  shall  be  forgotten  and  par- 
doned. Hume^s  Essays^  part  iL  essay 
11. — A  declaration  of  the  person  or  per- 
sons who  have  newly  acquired  or  recover- 
ed the  sovereign  power  in  a  state,  by 
which  they  pardon  all  persons  who  com- 
posed, supported  or  obeyed  the  govern- 
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ment  which  has  been  oTerthiown.    P.  Cy- 
ekpedia, 

AMONB,  Amontj  Amunt,  Sax.  [from 
Of  prir.  and  munde^  protection.]  In  old 
European  law.  Free  from  wardship  or 
goardianship ;  one's  own  master.  LL. 
Longob,  Hb.  2,  tit  12, 1  6.     Spelman. 

"AMONG."  Intermingled  with.  "A 
Qnug  which  is  among  others  is  intermin- 
gled with  them.  Commerce  among  the 
states  cannot  stop  at  the  external  bonnda- 
Tj  line  of  each  state,  but  may  be  intfo- 
dnced  into  the  interior."  Marahall,  C.  J. 
9  WheaUm's  Ji.  194. 

AMONT,  Amount,  A  mount.  L.  Pr. 
TTpwards;  above.  Kelham,  See  Pam- 
mount, 

AMORHR.  L.  Fr.  [from  mort,  deadj 
To  alien  in  mortmain;  to  amortise.  Ju, 
Fr.Dict 

AMORTISE,  Amortize.  [L.  Fr.  amor- 
ter,  L  Lat  amortizareJ]  In  English  law. 
To  alien  or  conyey  lands  in  mortmain ;  to 
conrej  to  a  corporation.  StaL  37  Bdw.  L 
8t2.  StaL  15  Mic  IL  c.  5.  2  £1.  Com. 
272.  Shelford  on  Mortmain,  36.  Cow- 
dl.   See  Mortmain. 

AMORTISEMENT.  [L.  Fr.  amortisse- 
nent;  L  Lat  amortizatio.l  The  aliena- 
tion of  lands  or  tenements  in  mortmain ; 
sometimes  called  amortization,  (q.  y.)  See 
Mortmain, 

AMORTIZATIO.  L.  Lat  [from  amor- 
^re.]  In  old  English  law.  Alienation 
in  mortmain;  (translatio  in  manum  mor- 
tuam;)  amortization,  or  amortisement 
Spelman. 

AMORTIZATION.  The  same  as  amor- 
tisement,  (q.  v.) 

AMOTTBILIS.  L.  Lat  [from  amovere, 
q.  v.]  Amoveable  ;  that  may  be  amoved, 
or  removed.  Amotibiles  et  non  perpetui. 
Bract.  foL  12  a. 

AMOTIO.  Lat  [fit)m  amovere,  to  move 
or  take  away.]  In  the  civil  law.  A  mov- 
ii^  or  taking  away.  See  Amovere.  "  The 
6%htest  amotio  is  sufficient  to  constitute 
Uieft,  if  the  animus  furandi  be  clearly 
established."     1  SwinUm's  R.  205. 

AMOTION.  [Lat  amotio,  from  amo- 
vere, to  amove,  move  ftx>m,  remove  or  dis- 
place.] A  putting  or  turning  out ;  dispos- 
session of  lands.  Ouster  is  an  amotion  of 
poBsession.     3  Bl.  Com.  199,  208. 

A  moving  or  carrying  away ;  the  wrongs 
fbl  taking  of  person^  chattels.  ArM. 
Ci9.  PI.  Introd.  ch.  2,  sect  3.  See  Amo- 
Ho. 


The  rmnoval  of  an  officer  or  member  of 
a  corporation.  2  Salk.  436.  1  Stra.  640. 
2  Burr.  723,  732.  2  KenfM  Com.  297, 
298.  Properly,  the  removal  of  an  officer ; 
disfranchisement  being  the  term  applied  to 
members.  AngeU  db  Ames  on  Corp.  g  408, 
ch.  12.  Wilcock  on  Mun.  Corp.  270.  See 
Amovere. 

AMOUNTAUNT.  L.  Fr.  Ascending. 
Kelham. 

AMOUR  L.  Fr.  Grace  or  flavor. 
Jour  d'amour  ;  a  day  of  grace.  Kelham. 
See  Dies  amoris. 

AMOVE.  [Lat  amovere,  q.  v.]  To 
move  from,  remove ;  to  take  off  or  away ; 
to  withdraw.     See  Amovere. 

AMOVEAS  MANUS.  L.  Lat  [L.  Fr. 
ouster  le  main.']  In  old  English  practice. 
(You  remove  tne  hands.)  The  judgmeipt 
against  the  crown  on  a  monstrans  de  droit, 
or  petition  de  droit,  that  the  possession  of 
the  lands  claimed  be  restored  to  the  de- 
mandant; so  called  from  the  emphatic 
words,  quod  manus  domini  regis  amovean- 
tur ;  (that  the  hands  of  the  king  be  amoved 
or  taken  off:)  3  Bl.  Com.  267.  4  Steph. 
Com.  38. 

The  name  of  the  writ  issued  upon  such 
judgment  F.  N.  B.  266,  C.  Cowell,  voc 
Ousterlemayn. 

The  title  of  the  statute  29  Edward  L 
2  Beeves'  Hist.  Eng.  Law,  241. 

AMOVERK  Lat  [from  a,  from,  off,  or 
away,  and  movere,  to  move.]  In  the  civil 
law.  To  move  away;  to  remove;  to  re- 
move without  force.  Dig.  34.  9.  6.  Id. 
47.  9.  3.  6.  Cod.  7.  19.  6.  To  remove 
with  a  felonious  intent ;  to  steal,  (contrec- 
tare  et/urto  subtrahere.)    Brissonius. 

In  old  English  law.  To  remove ;  to  put 
out  of  office.  Si  male  [tutor"]  gesserit, 
amoveri  poterit ;  if  the  guardian  have  mis- 
conducted, he  may  be  removed.  Bract. 
foL  14  b.  -4mo^w«,  amoft  /  removed.  De- 
bits amoti  ;  duly  removed.     1  Salk.  436. 

To  remove  a  judicial  proceeding,  as  a 
plaint    Fleta,  Ub.  2,  c  47,  §  21. 

AMPARO.  Span.  In  Spanish-Ameri- 
can law.  A  document  issued  to  a  claim- 
ant of  land  as  a  protection  to  him,  until  a 
survey  can  be  ordered,  and  the  title  of  pos- 
session issued  by  an  authorized  conmiission- 
er.    1  Texas  R.  790. 

AMPLIARE.  Lat  [from  amplius, 
more,  or  amplus,  large.]  In  the  Roman 
law.  To  enlarge  or  extend  time ;  to  grant 
more  or  further  time,  as  in  cases  of  obscu- 
rity or  doubt;  to  postpone  or  put  off  a 
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cause  or  trial ;  to  defer  the  giving  of  judg- 
ment    Adam's  Rom,  Ant,  287,  288. 

AMPLIARE.  Lat  [L.  Pr.  amplier ; 
from  ampluSy  large.]  In  old  English  law. 
To  enlarge  or  extend.     BOBi  est  judidl  am- 

pliare  jorisdletioiem.    It  is  the  part  of  a 

good  judge  to  enlarge  (or  use  liberally)  his 
remedial  authority.  Chanc,  Free,  329. 
Broom's  Max,  86,  [66.]  Bracton  and  Fle- 
ta  use  ampliare  as  the  opposite  of  coarctare. 
Bract,  foL  17  b.     Fleia,  lib.  3,  c.  9. 

AMPLIATIO.  Lat  [from  ampliare, 
q.  v.]  In  the  Roman  law.  The  granting 
of  more  or  ftirther  time  for  the  trial  of  a 
cause  ;  postponement  of  a  cause  or  trial ; 
a  deferring  of  judgment  It  was  distin- 
guished from  comperendinatioj  (q.  v.)  Calv, 
Lex, 

.  AMPLIATION.  [Lat  ampliatio,  from 
ampliare,  q.  v.]  In  the  civil  law.  A  de- 
ferring of  judgment  until  a  cause  be  further 
examined.  Valv,  Lex,  Cotcell,  An  or- 
der for  the  re-hearing  of  a  cause  on  a  day 
appointed,  for  the  sake  of  more  ample  in- 
formation. Halifax  Anal,  b.  3,  c.  13,  n. 
82.  Resembling  the  ulterius  concilium  (q. 
V.)  of  the  English  practice. 

AMPLIUS.  Lat  In  the  Roman  law 
More ;  further ;  more  time.  A  word  which 
the  praetor  pronounced  in  cases  where  there 
was  any  obscurity  in  a  cause,  and  the  judi- 
ces  were  uncertain  whether  to  condemn  or 
acquit;  by  which  the  case  was  deferred  to 
a  day  named.     Adam's  Bom,  Ant,  287. 

AMPLIUS.  Lat  In  the  civil  law. 
More,  {magis,  plus,)   Brissonius, 

In  English  law.  More  ;  more  complete- 
ly ;  more  absolutely,  ((ood  lemel  meillH  dt 
unplins  meum  esse  non  potest.    That  which 

is  once  mine   cannot  be  more  completely 
mine.  •  Co,  Litt,  49  b.     Shep.  Touch,  212. 
2  Bl,  Com,  314.     This  maxim  is  employ- 
ed by  Blackstone  to  illustrate  the  old  doc- 
trine that  livery  of  seisin,  where  a  freehold 
remainder  was  created  after  a  particular 
estate  for  years  already  in  being,  must  not 
be  made  to  the  lessee  for  years,  he  being 
already  in  possession,  but  to  the  remainder- 
man. 
AMPRES.     L.  Fr.    After.    Kelham, 
AMTRUSTIO.     See  Antrustio, 
AMY,  Ami,     L.  Fr.    [Lat  amums,"]    A 
friend.     See  Alien  amy,  Prockien  amy. 

One  who  is  next  of  blood,  or  kin.  Litt, 
sect  123.     Co,  Litt,  88  a.     See  Cousin, 

AN,  Ane,  Aenne,    Sax.     A,  one ;  single 
or  sole.     Spelman, 
AN,  Ann,  Anne.    L.  Fr.  [from  Lat  an- 


nus.] A  year.  De  bxi  en  tai;  from  year 
to  year.  Britt,  c.  41.  Ann  is  a  title  in 
Comyn's  Digest 

AN  ET  JOUR  Pr.  and  L.  Fr.  -Yew 
and  day ;  a  year  and  a  day.  Le  aneiU 
jour,  Britt,  c.  6.  Un  an  et  un  jour.  Id, 
Van  et  jour,  Ord,  Mar,  liv.  3,  tit  11, 
arts.  10, 11.  Id,  liv.  4.  tit  9,  art  24.  See 
Tear  and  day, 

AN,  JOUR  ET  WAST.  L.  Fr.  Year, 
day  and  waste.  Termes  de  la  Ley,  Sec 
Year,  day  and  waste, 

ANATOCISM.  [Gr«co-Lat  anatocis- 
mus, q.  v.]  Interest  upon  interest  Sec 
infra. 

ANATOCISMUS.  Graeco-Lat  [Gr. 
dvarSKtoftoi,  from  «tva,  agaiu,  and  rSKOf,  inter- 
est] In  the  civil  law.  Repeated,  or 
doubled  interest ;  compound  interest  Cod, 
4.  33.  28,  30.  Loccenius,  de  Jur.  Mar, 
lib.  2,  c  6,  sect  5. 

ANCESSEUR.  Norm.  In  old  French 
law.  Ancestor ;  an  ancestor.  Chrand 
Coust.  de  Norm,  c  30. 

ANCESTOR.  [L.  Fr.  auneestre  ;  Norm. 
ancesseur  ;  L.  Lat  antecessor,  from  anteee- 
dere,  to  go  before.]  In  the  law  of  de- 
scents. One  who  has  gone  before,  or  pre- 
ceded in  the  seisin  or  possession  of  real  es- 
tate; a  deceased  person  from  whom  an 
estate  has  passed  to  another  by  operation  of 
law,  in  consequence  of  his  decease.*  The 
person  last  seised  of  an  estate  of  inheritance, 
and  from  whom  such  estate  is  transmitted 
by  descent  to  the  heir.*  2  BL  Com,  200, 
208.  1  Steph,  Com,  218.  Ruggles,  C.  J. 
1  Selden's  R,  276,  276.  One  from  whom 
an  estate  is  inheritable.  3  Ohio  R,  (N. 
S.)  394.  See  Antecessor,  Predecessor,  As- 
cendant, 

*j^*  It  is  said  in  the  old  books,  that  the 
word  ancestor,  in  the  forensic,  sense,  was 
not  properly  applied  to  the  ancestor  of  a 
family,  but  either  to  the  pre-possessor  of 
an  estate,  or  the  predecessor  in  an  office. 
Termes  de  la  Ley.  It  seems  to  have  origi- 
nally been,  like  its  correlative  heir,  strictly  a 
nomen  juri^,  though  il  acquired  the  popu- 
lar sense  in  which  it  it  now  used,  at  a  very 
early  period.  Richardson's  Diet,  Its 
technical  meaning  was  very  significantly 
expressed  by  its  Latin  form,  {antecessor,  q, 
V.) ;  but  it  appears  from  Bracton  that  even 
the  latter  word  had  begun  to  be  used  in  his 
time,  in  senses  not  strictly  appropriate,  as 
where  it  was  employed  to  denote,  a  living 
person.  Bract,  foL  67.  A  similar  misap- 
plication of  the  word  ancestor  sometimes 


Digitized  by 


Google 


ANC 


(97) 


ANC 


ocean  in  modem  law ;  an  instance  of  which 
18  famished  by  the  recent  English  statnte 
for  the  improvement  of  the  law  of  inheri- 
tance, in  which  **  descent'^  is  defined  to  be 
''the  title  to  inherit  land  by  reason  of  con- 
w^inity,  as  well  where  the  heir  $hall  be 
an  ancestor,  or  collateral  reh&tion,  as  where 
be  shall  be  a  child  or  other  issue."  Stat. 
8  <^  4  WilL  IV.  c  106.  1  Steph.  Cam. 
257,  note  (6).  Anceetor  is  here  nsed  in 
the  sense  of  a  living  person  in  the  ascend- 
ing line  of  kindred,  and  in  such  connexion 
with  the  word  heir  as  to  confound  the  es- 
tablished relation  between  the  terms.  An- 
mtor  and  heir  are,  in  law,  strictly  the  cor- 
lebtives  of  each  other,  having  a  fixed 
meaning,  and  not  admitting  of  being  in- 
terchangeably or  indifferendy  applied,  as 
between  two  given  persons.  An  ancestor 
is  a  deceased  person  front  whom  an  estate 
has  passed,  just  as  an  heir  is  the  living 
person  to  whom  it  has  passed ;  nor  can  the 
same  person  properiy  be  said  to  stand  in 
the  relations  lK>th  of  ancestor  and  heir  to 
another.  Thai  ancestor  imports,  ex  vi  ter- 
iRtm,  a  deceased  person,  seems  to  be  set- 
tled by  the  maxim  which  fixes  the  meaning 

<^heir:  Hemo  esl  hem  TiTeBtii,  (q.  v.) 
See  J7«>,  Descent 

ANCESTOR.  [See  supra.]  Inthekw 
of  descents  (of  persons.)  One  who  has 
gone  before  in  a  family.  Wharton^s  Lex. 
One  who  has  preceded  another  in  a  line  of 
descent;  one  from  whom  a  person  is  de- 
scended.* This  is  the  popular,  and  not 
the  legal  meaning  of  the  term,  (Ruggles, 
C.  J.  1  Selden's  B.  276;)  and  the  use  of 
the  word,  in  this  sense,  in  immediate  con- 
nexion with  the  word  "  heir,"  has  some- 
times led  to  confusion.  See  supra.  As- 
cendant (q.  V.)  is  the  word  which  should  be 
sobstitnted  in  such  cases. 

ANCESTRAL,  Ancestrel.  [L.  Fr.  aun- 
ceHreL]  Relating  to  ancestors,  or  to  what 
has  been  done  by  them ;  as  homage  ances- 
M,  (<j.  V.) 

Derived  from  ancestors.  Ancestral  es- 
tates are  such  as  are  transmitted  by  de- 
scent, and  not  by  purchase.  4  Kenfs  Com, 
404.  %HHliard'sRealProp.\m,\^1,^0A. 

ANCHORAGE.  In  English  law.  A 
prestation  or  toll  for  every  anchor  cast  in 
a  port ;  and  sometimes,  though  there  be  no 
anchor.  HaU  de  Jur.  ifar.  pars.  2,  c.  6. 
See  1  W.  Bl  413,  et  seq.     4  Term  R.  260. 

ANCIENT  DEMESNE.  [L.  Pr.  auncien 
demesne;  L.  Lat  antiquum  dominicum,  ve- 
tus  patrinumium    dornvni.]      In  English 


law.  A  species  of  copyhold  tenure  exist- 
ing in  certain  manors  which,  though  now 
perhaps  granted  out  to  private  subjects, 
were  actually  in  the  hands  of  the  crown  in 
the  time  of  Edward  the  Confessor,  or  Wil- 
liam the  Conqueror,  and  so  appear  to  have 
been  by  Domesday  Book,  in  which  they 
were  entered.*  1  Steph.  Com.  211.  2 
BL  Com.  99.  1  Crabb's  Real  Prop.  713, 
§  924.  Hob.  188.  4  Inst  269.  Hence 
the  fact  of  the  existence  of  this  tenure 
is  always  tried  by  Domesday  Book.  1 
Show.  271.  Yearb.  T.  8  Edw.  II.  It 
seems  to  have  been  originally  a  species  of 
villein  socage ;  the  tenants  being  the  same 
with  those  who  are  described  by  Bracton 
as  glebce  ascripticii,  (q.  v.)  Bract  fol.  209. 
See  Id.  foL  7.  It  is  called  ancient  demesnCy 
as  having  been  peculiar  to  the  demesnes  or 
manors  of  the  crown,  from  a  very  early  pe- 
riod, that  is,  at  or  before  the  conquest ; 
(ante  conquestuMy  in  conquestu.  Id.  ibid. 
See  Antiquum  dominicum.  Demesne. 

ANCIENT  HOUSE.  In  the  law  of  es- 
tates. A  house  which  has  stood  so  long  as 
to  acquire  the  privily  of  support  from 
the  land  of  another  adjoining  it ;  so  that 
the  owner  of  the  latter  cannot  excavate  his 
ground  to  its  injury.  This  right  of  sup- 
port is  a  species  of  easement  or  privilege 
in  the  lands  of  another.  See  Easement, 
Support  1  CraWs  Real  Prop.  416,8 
600.  3  Kent's  Com.  437,  note.  OaU  i 
Whatley  on  EasementSy  216 — 267.  In  Eng- 
land, if  a  house  has  stood  twenty  years, 
it  is  now  considered  to  have  acquired  the 
rights  of  an  ancient  house.  1  Crabb's 
Real  Prop.  411,%  601.    I  Ad.  d  EU.  49S. 

ANCIENT  LIGHTS,  or  WINDOWS. 
In  the  law  of  estates.  Lights  or  windows 
in  a  house,  which  have  been  exclusively 
enjoyed,  without  interruption,  for  twenty 
years  and  upwards.  To  these  the  owner 
of  the  house  has  a  right  by  prescription  or 
occupancy,  so  that  they  cannot  be  obstruct- 
ed or  closed  by  the  owner  of  the  adjoining 
land  which  they  may  overlook.*  Cal- 
throp^s  R.  41.  1  Crabb's  Real  Prop.  387, 
§  462.  3  Kent's  Com.  448.  2  Bt  Com. 
402.  Stat  2  db  Z  Will  IV.  c.  73,  s.  3. 
This  doctrine  of  ancient  lights,  or  "  servi- 
tude of  light  or  prospect,"  as  it  is  called  in 
the  civil  ww,  is  recognised  in  several  of 
the  United  States,  though  in  some  of  the 
states  it  has  been  questioned.  12  Moas. 
R.  167,  220.  1  Dudley's  (S.  C.)  Rep.  131. 
1  Gheen's  (N.  J.)  C%.  R(^.  67.  19  Wen- 
delPsR.  309.   2  Watts'  R.  331.  6  Harr.  db 
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(7om/448.     2  HilliarcTt  Real  Prop.  81. 

ANCIENT  READINGS.  Readies  or 
lectorcs  apon  the  ancient  English  statutes, 
fonuerly  regarded  as  of  ffreat  authority  in 
law.  Litt.  sect  481.  (Jo.  LitL  280.  Lord 
Coke  has  very  graphically  contrasted  these 
with  tiie  later,  or  new  readings.     Id.  ibid. 

ANCIENT  RENT.  "  That  shall  be  deem- 
ed  the  ancient  rent  which  was  the  rent  at 
ilie  time  the  power  was  reserved,  or  when 
the  last  lease  before  was  made,  if  the  estate 
was  not  then  under  lease."  2  Vem.  642,  cited 
by  Lord  Denman,  C.  J.  2  Ad.  Jk  Ell  724. 

ANCIENT  WRITINGa  In  evidence. 
Deeds»  wills,  leases  and  other  instruments 
more  than  thirty  years  old.  1  Phillippi^ 
Evid.  477.     Cowen  db  Miirs  note^  in  loe. 

ANCIENTRY.  Seniority  of  rant  1 
Row.  St.  Trials,  969. 

ANCIENTS.  In  English  law.  A  title 
given  to  certain  members  of  the  Inns  of 
Court  and  Chancery.  Cowell.  ffolthouse. 
Wharton.  Serjeants  were  distinguished 
as  ancient  and  puisne.     Cro.  Jac.  2,  671. 

ANCIENTY.  [L.  Fr.  anciennete.]  In 
old  English  law.  Seniority,  or  esnecy,  (q. 
V.)  Stat.  Hihem.  14  Htn.  UI.     Comll 

ANCILLARY.  [L.  Lat.  ancillaris,  from 
andUoj  a  hand-maid]  Attendant  upon; 
subservient  to  ;  auxiliary  ;  subordinate  ; 
dependent ;  not  original  An  appointment 
is  said  to  be  ancillary  to  Uie  former  deed 
containing  the  power  of  appointment.  1 
Steph.  Com.  607.  An  administration  is 
said  to  be  ancillary,  where  it  is  taken  out 
in  the  country  where  the  assets  are  locally 
situate,  and  is  subordinate  to  the  original 
administration.  1  Story^s  Eq.  Jur.  8  683. 
"  It  is  beneaUi  the  dignity  of  the  king's 
courts  to  be  merely  ancillary  to  other  in- 
ferior jurisdictions."  3  Bl  Com.  98.  **  The 
process,  although  criminal  in  its  form,  was 
merely  ancillary  to  civil  purposes."  Lord 
Ellenborough,  16  East,  293.  See  21  Ala- 
bama R.  704.  Lord  Hobart  says  of  a  clause 
beginnii^  with  a  videlicet  or  scUicet,  that 
it  *'is  a  clausula  andUaris,  a  kind  of  hand- 
maid to  another  clause,  and  to  deliver  her 
mind,  not  her  own.  And  therefore  it  is  a 
kind  of  interpreter ;  her  natural  and  pro- 
per use  is  to  particularize  that  that  is  before 
general,  or  distribute  liiat  that  is  in  gross, 
or  explain  that  that  is  doubtful  or  obscure." 
Hob.  172. 

ANCIPITIS  USUS.  Lat.  In  inter- 
national  law.  Of  doubtful  use  \  the  use  of 
which  is  doubtful ;  that  may  be  us^  for  a 


civil  or  peae^il,  as  w^Ua$  military  <>r  war- 
like pun>08e.    GroUus  de  Jur.  Bell  lib.  3,  ^ 
ci^  1,  §^6,  subd.  3.     1  Eenfs  Com,  140. 

"  AND,"  in  written  instruments,  is  fre- 
quently construed  to  mean  ^'or,"wlier^ 
reason  and  the  intent  of  the  parties  re- 
quire it.  Thus,  where  A.  covenanted  with 
n,  to  renew  a  lease  £or  years  of  land  to  him^ 
and  to  his  assigns  at  si^ch  a  timcy  it  was 
held  that  this  should  be  construed  ^^  to  him 
Of*  to  his  assigns ;"  so  that  if  1^  died  be-, 
fore  the  time,  the  lease  should  be  made 
to  his  assigns,  that  is,  his  executors, 
alone.  Plawd.  2^4,289.  Qe^lWend^iri 
Rk  388.;  So,  in  wiUs,  a  lik«  conatruction 
is  frequently  adopted  to  ^ve  eff^qt  to  all 
the  words,  and  to  the  intention  of  the  tesr 
tator.  3  Vesey,  Jr.  460.  7  Id.  463.  In 
a  case  where  a  will  contained  the  words, 
"  with  the  consent  and  approbation,"  fol- 
lowed by  the  words  ^'  without  sudx  consent 
or  ^probation,"  the  court  construed  the 
^'  and  "  in  the  first  clause,  in  the  disjuncr 
tive.  ^m5/.  266.  In  another  case,  where 
a  will  contained  the  words  '^  if  he  die  before 
twenty-one,  and  wiUiout  issue,"  the  court 
construed  "  and  "  to  mean  "  or."  2  Vesey, 
240.  But  in  another  case, 'where  a  will 
contained  the  same  words,  the  court  con- 
strued the  word  "and"  in  its  natur^  con- 
junctive sense,  there  not  existing  the  same 
reason  for  a  different  construction,  as  in  the 
preceding  case.  12  East,  288.  Some- 
times the  word  "  and "  has  merely  a  dis- 
junctive eflfect,  without  meaning  "  or."  See 
8  Co.  86  b.  A  similar  rul^  of  construing 
the  conjunctive  particle  in  a  disjunctive 
sense,  prevailed  in  the  civil  law.  Seeps  Ua 
comparatum  est,  ut  conjuncta  pro  disjanctis 
accipiantur.  Dig.  60. 16. 63.  See  Cor^uncta. 

"  AND,  IN  ADDITION  TO  THAT,"  at 
the  commencement  of  a  clause  in  a  will,  was 
held  to  import  the  introduction  of  new  and 
distinct  matter,  more  dearly  than  the  old 
word  "  item:'  26  VsrmmU  (3  Ihane^s)  R. 
260, 268. 

ANDIGAVIA.  L.  Lat.  Anjou  in  France. 
Magna  Charta,  in  pr. 

ANDROCHIA.  L.  Lat.  In  old  Eng- 
lish  law.  A  dairy-woman.  FUta,  lib.  2,  c.  87« 

ANDROLEPSIA  Graeco-I^t  [Gr. 
dfipoXinifla,  from  dvft^,  a  man,  and  Ai^tf <;,  a  tak* 
in^.]  A  taking  of  men ;  a  species  of  re- 
pnsals.  A  term  anciently  applied  to  the 
taking  by  one  nation  of  the  dttzens  or  sub* 
jects  of  another,  for  the  purposie  of .  en- 
forcing some  claim  of  right ;  as  to  compel 
the  surrender  or  punishment  of  a  murdCor- 
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erulm  bftd  fled  horn  one  country,  to  an- 
other. MoUoy  de  Jur.  MariL  26.  28.  It 
was  deriTed  from  the  i»ip9l^y\>u  of  the  Athe- 
nian law,  which  signified  the  right  given  to 
rakttrea  of  a  citizen  who  had  died  a  vio- 
lent death,  of  seizing  a  nomber  (not  more 
than  three^  of  the  citizens  of  the  place  where 
he  waa  slam,  or  to  which  the  slayer  had  fled, 
imtil  either  the  cnme  was  pamshed,  or  the 
offender  given  ap.  Demosth.  Or.  adv. 
AritL  p^  440,  quoted  by  Grotiut,  Be  Jur. 
-8c^  Hh.  3,  c  2,  §  3. 

ANECnjS,  EneciuM,  BneUus.  L.  Lat 
{U  Fr.  aUne.]  In  old  English  law.  The 
eldest  or  first  bom.  Spetmcn^  voc.  Aes- 
aeeuL    See  AuMcy^  EsMcy^  JSnitius. 

ANEL.  L.  Fr-  A  ring.  AneaU ; 
rings.     Tearb.  R  8  Edw.  II.  275. 

ANFRACTtrS.  Lat  [from  omiw,  to 
0>  roond,  ka^frangerej  to  break.]  In  the 
fioman  law.  The  torn  or  bend  of  a  way 
{via)  or  road.     Dig.  8.  3.  8. 

ANGARIA.  Gr»co-Lat  [Gr.  lyy«r«fa, 
from  Persian.]  In  the  Roman  law.  A 
forced  or  compulsory  service,  {pervitui  co- 
acta  ;)  an  impressment  A  service  exacted 
by  government,  for  some  public  purpose. 
A  forced  contribution  of  labor,  horses,  ve- 
hicles, ^,  for  the  public  service.  Dig. 
50.  4.  18.  4.     Cod.  12.  51. 

In  feudal  law.  An  excessive  service  or 
duij ;  one  that  was  exacted  by  a  superior, 
beyond  what  was  due,  {id  quod  prater 
(Uintum  exigitur  per  superioret  h  stibditis.) 
Spelmofu  An  extraordinary  service  ex- 
acted by  the  sovereign,  and  appertaining 
to  his  prerogative,  (regcUiay)  such  as  ser- 
vices of  labor  and  carriage,  especially  the 
latter.  Feud.  Idb.  2,  tit  56.  Hotom.  de 
Verb.  Feud. 

In  maritime  law.  A  forced  service, 
{onus,)  imposed  on  a  vessel  for  public  pur- 
poses; an  impressment  of  a  vessel,  (Swed 
^ena;  Germ,  and  Belg.  nrtasen.)  Loe- 
cen.  de  Jur.  Mar.  lib.  1,  c.  5;  §§  1— -6. 

This  is  said  to  have  been  a  Persian  word, 
tnmsmitted  to  the  Greeks  through  a  He- 
brew dianneL  Herodotus,  lib.  8.  Hesy- 
cUus.  Suidas.  Loccen,  de  J.  M.  lib.  1, 
(X  h.  Angariation  is  used  as  an  English 
word  by  old  writers.  Richardson^e  Vict. 
ANGARIARE.  L.  Lat  [Gr.  ayy«piafcir.] 
In  old  records.  To  compel;  to  burden 
vith exactions.  Spelman.  TheGr.  dryapt^u 
(shall  compel,)  occurs  in  Matt  v.  41. 

ANGARUS.  [Qt.  dyyapoi.]  A  Persian 
word  signifying  a  messenger,  (nuntius.) 
In  Greek,  a  porter,  (6(»;u/tt*,)  or  Dearer  .of 


England 


burdena.  Angari  were  posta,  and  angarm 
the  places  where  they  stopped  or  rested. 
Spehnan. 

ANGILD,  Angeld.  Sax.  [from  on,  one, 
and  gild,  a  payment  or  satisfaction ;  L.  Lat 
angudum,  angUdue.']  In  Saxon  law.  .  Tha  . 
single  value  of  a  man,  or  other  thing,  («tm- 
plex  valor  haminie  aut  rei  cUicujus);  a  single 
weregild,  {weregUdum  simplex)  ;  the  com- 
pensation of  a  thing  according  to  its  single 
value  or  estimation.  Spelman.  The  double 
gild  or  compensation  was  called  twigild, 
Uie  triple,  trigild,  &c.  Id.  LL.  Iruje^  c 
20,  cited  ibid.     See  Gild,  Geld. 

ANGLESCHERLA..  L.  Lat  In  old 
English  law.  Englishery ;  the  hd  of  be- 
ing an  Englishman.  I^ist  de  eofuerit  An- 
glescheria  prassentata,  uhi  sciri  possit  quod 
Anglicus  erat.  Fleta,  lib.  1,  c  30.  Brao- 
ton  uses  Englescheria,  (q.  v.) 

ANGLETERRE.     L.    Fr. 
See  Engleterre. 

ANGLIA.  Lat  In  old  English  law. 
England  Exire  de  Anglia,  et  venire  tn 
Angliam,  et  morari  et  ire  per  Angliam ;  to 
go  out  of  England,  and  to  come  mto  iW- 
land,  and  to  stay  and  go  through  England. 
Mag.  Cart  9  Efen.  IIL  c.  30. 

ANGLICR  Lat  In  English.  A  term 
anciently  used  in  pleading,  where  a  thing 
was  described  both  in  Latin  and  English ; 
the  Latin  word  being  first  given,  and  then 
the  English,  preceded  by  the  word  An- 
glic4,  thus:  Quare  cepit  decern  velamina, 
Anglic6  coifs ;  pileum,  An^lic6,  a  cap ;  qua- 
tuordecem  colores,  Anghc6,  neck-bands; 
cruralia,  Anglic6,  garters,  dz;c  SH,  125. 
Towns.  PL  16,  101.  De  quadam  ripa, 
Anglic^,  a  dam.     Soh.  193. 

%*  The  pleadings  in  actions  were  for- 
merly in  Latin,  that  the  records  might  be 
kept  forever  without  changing ;  and  there- 
fore it  was  necessary  that  there  should  be 
proper  Latin  words  to  express  the  causa 
of  action,  or  a  proper  periphrasis,  or  a 
proper  Latin  description  containing  suffi- 
cient certainties;  but  if  there  were  no 
proper  Latin  words  to  eirpress  the  thing,  it 
was  sufficient  to  form  the  word  under  a 
Latin  termination,  (or,  in  other  words,  to 
coin  a  Latin  word,)  and  explain  it  by  an 
AngUci.  So,  where  the  Latin  word  was 
equivocal,  and  signified  more  things  than 
one,  it  might  be  fixed  down  by  an  Angliei. 
CHlh.  Com.  Pleas,  126.  And  it  was  a  rula 
that  an  Angliei,  (which  was  but  a  videlicet, 
or  ^'  that  is  to  say,")  should  never  exceed 
the  Latin.    Hob.  172  a. 
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ANGLICUS.  Lat  In  old  Engliali  law. 
EBglish ;  an  Englishman.  FletOj  lib.  1,  c 
80. 

ANHLOTE,  AnloUy  AnloL  Sax.  [from 
an^  one,  or  own,  and  hlote^  a  portion,  or 
share.]  In  Saxon  law.  One's  own  por- 
tion ;  an  individual  tax ;  a  share  in  a  gen- 
eral tax.  Anlote  and  Anscote  is  mentioned 
in  a  law  of  William  the  Conqueror,  as  a 
customary  tax  or  payment  of  the  Anglo- 
Saxons,  to  which  every  one  contributed. 
Spelman,  Lambard  supposes  this  to  be 
the  same  with  what  was  commonly  called 
»cot  and  lot  Id,  See  Lot,  Scot,  Scot  and 
lot. 

ANICHILEE.  L.  Fr.  [from  Lat  nickil, 
or  nihil,  nothing.]  .  Made  void  or  nought ; 
annulled;  anichiled  or  adnichiled.  Kel- 
ham.     See  Adnihilare, 

ANIENT,  Aniente,  Anyent,  Anyenty, 
L.  Fr.  Void ;  of  no  force  or  effect ;  made 
void  or  taken  away ;  defeated ;  barred ;  an- 
nulled. lAtt.  sect  741.  Z.  Fr.  Diet. 
Fet  A88aver,%  46. 

ANIENTER,  Anientir,  Anyentir,  Ane- 
antir.  L.  Fr.  To  make  void,  or  annul ;  to 
take  away,  or  destroy ;  to  defeat ;  to  bar. 
Kelkam. 

ANIENTISEMENT.  L  Fr.  Destruc- 
tion ;  waste ;  diminution ;  annulling.  ITel- 
ham. 

ANIMAL.  Lat  and  Eng.  [from  anima, 
breath,  life.]  A  living  thing  or  creature, 
other  than  numan,  having  the  power  of 
voluntan^  or  self  motion.*  Quoa  se  movet, 
Calv.  Lex.  Dig.  60.  16.  93.  Distin- 
guished from  movable  things  quoe  anima 
carent  Dig.  6.  l.«  1.  1.  Distinguished 
from  man.    /rf.  1.  1. 1.  3.     /rf.  60. 16. 136. 

ANIMO.  Lat  [abl.  of  animus,  q.  v.] 
With  the  intention  or  design.  Quo  am- 
mo ;  with  what  intent  Cormderandum  est 
quo  animo,  qTiave  voluntate  quid  fiat;  it  is 
to  be  considered  with  what  intent,  or  with 
what  will  a  thing  is  done.  Bract.  foL  101  b. 
This  is  a  very  common  expression  in  the 
books.     8  Co.  290.     1  Kenfs  Com.  11. 

Animo  cancelUmdi  ;  with  the  intention 
of  cancelling.  1  Eq.  Cos.  Ahr.  409,  pi.  3. 
8  Rep.  in  Ch.  169.  1  Powell  on  Devises, 
603.     14  East,  423. 

Animo  felonico  ;  with  felonious  intent 
Hob.  134. 

Anima  furandi  ;  with  the  intention  of 
stealing.  Bract,  foL  160  b.  1  KenVs  Com. 
183. 

Animxt  lucrandi ;  with  the  intention  of 
gaining  with  the  view  to  gain  or  profit 


Inst.  2.  1.  16.  Bract.  foL  9  a.  2  Kentt 
Com.  Ul. 

Animo  m^mendi  ;  with  the  intention  of 
remuning.     1  Kenfs  Com.  76. 

Animo  mxyrandi  ;  with  the  intention  of 
staying.     Lord  Ellenborough,  10  East,  25. 

Ammo  republicandi ;  with  the  intention 
of  re-publishing.     1  Powell  on  Dev.  609. 

Animo  revertendi  ;  with  the  intention  of 
returning.     1  Kenfs  Com.  78. 

Animo  revocandi  ;  with  the  intention  of 
revoking.  Lord  Mansfield,  C.  J.  Cowp,  63. 
1  Powell  on  Dev.  696. 

Anim4>  testandi  ;  with  the  intention  of 
making  a  will     Freem.  266. 

Anim4>  et  corpore  ;  by  the  mind,  and  by 
the  body;  by  the  intention,  and  by  the 
physical  act  Dig.  60.  17.  163,  Id.  41. 
2.  3.  1.     Fleta,  lib.  6,  c.  6,  §§  9,  10. 

ANIMUS.  Lat  Mind;  will;  disposi- 
tion ;  intention  or  design.  Animo,  (q.  v.) ; 
with  the  intention  or  design.  These  terms 
are  derived  from  the  civil  law. 

Antmnt  hominis  est  anima  seripti.   The 

intention  of  the  party  is  the  soul  of  the  in- 
strument 3  Bulstr.  67.  Pitman,  Princ 
it  Surety,  26.  In  order  to  give  life  or  ef- 
fect to  an  instrument,  it  is  essential  to  look 
to  the  intention  of  the  individual  who  exe- 
cuted it 

Few  maxims  have  been  expressed  in 
briefer  and  more  comprehensive  language 
than  this ;  but  its  point  and  force,  conast- 
ing  in  the  use  of  animus  and  anima,  in 
their  appropriate  senses,  are  lost  in  most  of 
the  translations  which  have  been  given 
of  it 

Animus  canckllandl  The  intention  of 
cancelling.  Lord  Ellenborough,  C.  J.  14 
East,  423.     See  Animo  canceuandi. 

Animus  c  apiendl  The  intention  of  tak- 
ing.    4  Rob.  Adm.  166.     4  Id.  126. 

Animus  dbrelinquendi.  The  intention 
of  abandoning,     4  Rob.  Adm.  216. 

Animus  donandl  The  intention  of  giv- 
ing, j^on  valet  donatio  nisi  tam^  dantis 
quhm  accipientis  concurrat  mutuus  conwn- 
sus  et  voluntas  ;  sc.  quod  donator  habeat  an- 
imum  donandi,  et  donatorius  animum  re- 
cipiendi ;  a  gift  is  not  valid  unless  there 
be  a  concurrence  of  the  mutual  consent  and 
will  both  of  the  giver  and  receiver ;  that  is, 
the  donor  must  nave  the  intention  of  giv- 
ing, and  the  donee  the  intention  of  receiv- 
ing.    Bract.  foL  16  b. 

Animus  furandl  The  intention  of 
stealing.  The  felonious  intent  or  design, 
which  IS  necessary  to  make  the  taking  of 
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the  propertj  of  another,  theft  or  larceny. 
Bract  foL  150  h.  ^  Bl  Com.  232.  4 
Stepk  Cam,  157. 

Ainiius  LUCBAHDL  The  intention  of 
gaming.    See  Ammo  lucrandi, 

Akimus  MANBio)!.  The  intention  of  re- 
maining; intention  to  establish  a  perma- 
nent residence.  1  ITenfs  Com.  16,  This 
is  the  point  to  be  settled  in  determining 
the  domicil  or  residence  of  a  party.  Id, 
ihid,  77.    See  Ammtu  revertenai, 

Airaius  RSdPisNDi.  The  intention  of 
receiving.    See  Animus  doncmdi, 

Amuvs  RscuFKRANni.  The  intention  of 
recoTering.  Loccenius  de  Jut.  Mar.  lib. 
2,  c.  4,  8. 10. 

Animus  rkpubucakbi.     The  intention 
of  re-publishing.    1  Powell  on  Devises^  609. 
AiriMcs  RKSTiTUBNDi.     The  intention  of 
leatoring.    Fleta^  lib.  3,  c  2,  §  3. 

Andaub  bxvsbtkndi.     The  intention,  or 
disposition  of    returning.    A    term    em- 
ployed in  the  civil  law,  in  expressing  the 
mie  of  ownership  in  tamed  animals.     In 
m  ammalihus  qua  ex  consuetudine  abire  et 
ndire tolenty  talis  regula  comprobata  est; 
«<  eotuque  tua  esse  intelligantur,  donee  an- 
inuim  revertendi  ?iabeant :  nam  si  rever- 
tendiaoimom  habere  desierint^  etiam  ttia 
esse  desinunty  et  fiunt  occupantium.     Re- 
vertendi autem  animnm  videntur  desinere 
habere  iuncj  cum  revertendi  consuetudi- 
nem  desertterint.     In  respect  to  those  ani- 
mals which  go  away  and  retom  habitually, 
the  rule  is  tMs  ;  that  they  are  considered 
as  yours  as  lon^  as  they  retain  an  inclina- 
tion to  return,  but  if  they  cease  to  have 
this  inclination  they  cease  to  be  yours,  and 
become  the  property  of  any  who  may  take 
them.    And  they   may  be  supposed  to 
eease  to  have  the  inclination  of  returning 
when  they  actually  relinquish  the  habit  of 
letuming.     Inst.  2.  1.   15.     This  rule  is 
adopted  by  Bracton  almost  word  for  word, 
and  has  become  a  part  of  the  modem  com- 
mon law.    Bract.  foL  9  a.     Fleta,  lib.  3,  c. 
2,  §  4.     7  Co.  16—18.     Finch,  Law,  b.  2, 
ch.  17.     2  JSTenfs  Com.  348. 

This  phrase  is  also  applied  to  persons  in 
modem  law,  in  discussing  questions  of  do- 
micil    1  Kenfs  Com.  78. 

Aimnrs  bbyocandi.  The  intention  of 
revoking.  Cos.  temp.  Hardw.  213.  See 
Ammo  revocandi. 

AiriMusTESTAKDL     Intention  of  willing ; 
intention  or  purpose  to  make  a  will     Wor- 
tkingUm  on  WUls,  preL  obs. 
Mind  or  capacity  to  make  a  will     Mad- 


men, idiots,  and  persons  bora  deaf^  blind 
and  dumb,  are  incapable  of  having  animum 
testandi.     2  Bl.  Com.  497. 

ANIONTES,  Avi6»ns.      Gr.      Ffrom  iWv^c,  to 

ascend.]  In  the  civil  law.  rersons  in  the 
ascending  line;  ascendants.  Nov.  118,  c. 
2.     Nov.  22,  c.  22. 

ANN,  ^nna^.  In  Scotch  law.  Haifa 
year's  stipend,  over  and  above  what  is  ow- 
ing for  the  incumbency,  due  to  a  minister's 
refict,  child,  or  nearest  of  kin  after  his  de- 
cease. Whishaw.  BelVs  Diet.  P.  Cf- 
lopedia.  Annates.  See  Ersk,  Inst,  b,  2,  tit 
10,  §§  66—67. 

AJSNALES.  Lat  [from  annus,  a  year.] 
Annuals ;  a  title  formerly  given  to  the  Year 
Books.     9  Lond.  Legal  Obs.  323. 

In  old  records.  Yearlings ;  cattle  of  the 
first  year.     Cowell, 

ANNALY.  In  Scotch  law.  To  alien- 
ate; to  convey.  Skene  de  Verb.  Signif. 
voce  Annexation,  Annuell,  Recognition. 

ANNATES,  Annatas.  L.  Lat  [from 
annus,  a  year.]  In  English  ecclesiastical 
law.  The  first  year's  whole  profits  of  a 
spiritual  preferment,  anciently  paid  by  the 
English  clergy  to  the  pope,  out  in  the 
reign  of  Henry  VHI.  transferred  to  the 
crown ;  called  in  modem  law  first  fruits, 
Spelman.  Termes  de  la  Ley.  1  Bl.  Com. 
284.     See  First  fruits. 

ANNEXATION.  [L.  Lat  annexatio, 
from  annectere,  to  knit  or  join  to.]  The 
fastening  of  chattels  to  the  freehold,  or  the 
letting  them  into  it,  which  gives  them  the 
character  of  fixtures.  Qrody  on  Fixtures, 
2,  62.  3  Fast,  38.  2  Smith's  Lead.  Cas. 
99,  114.  1  ffilliard's  Heal  Prop.  64,  70. 
See  Fixtures. 

In  Scotch  law.  The  act  of  uniting  lands 
to  the  crown,  and  declaring  them  umdiena- 
ble.     BelPs  Diet. 

The  appropriating  of  church  lands  to  the 
crown.     Id. 

The  union  of  lands  lying  at  a  distance 
from  the  kirk  to  which  they  belong,  to  the 
kirk  to  which  they  are  more  contiguous ; 
called  annexation  quoad  sacra.    Id. 

ANNEZ,  Am.    L.  Fr.   Years.   Kelham. 

ANNI  ET  TEMPORA.  Lat  Yean 
and  terms.  An  old  title  of  the  Year 
Books.     9  Lond.  Leg.  Obs.  323. 

ANNI  NUBILES.  Lat  In  the  civH 
law.  *  Marriageable  years ;  the  marriagea- 
ble age  of  woman,  viz.  twelve  years. 
2  Inst.  434.  See  Infra  annos  nubiles. 
The  age  of  twelve  in  the  female,  and  four- 
teen in  the  male.     Tayl.  Civ.  Law,  299. 
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ANNICULUS.    Lat    In  the  civi!  law. 
'  Of  one  year's  age ;  a  child  of  a  year  old. 

Bract,  fol.  63  b.  AnTA(m\u&—trecentesimo 
Hxagenmo-quinto  die  dicitury  incipiente 
plani  non  exacto  die^  quia  annum  dviliter 
non  ad  momenta  temporumy  sed  ad  dies 
numeramut;  a  person  is  said  to  be  a  year 
old,  on  the  three  hundred  and  sixty-fifth 
day  [after  birth],  when  it  has  clearly  be- 
gan, and  before  it  has  passed,  because  we 
reckon  a  year  civilly  mot  by  moments  of 
time,  but  by  days.  Bi^.  60.  16.  134.  See 
Id.  132.     Calv,  Lex. 

:     ANNIVERSARY.  [LaL  anniveraariumi 
from  annus,  a  year,  and  vertere,  to  turn.] 
In  old  ecclesiastical  law.    An  annual  day 
established  in  commemoration   of   some 
deceased  person.    Called   in    English,  a 
**  year-day,^'  a  "  mind-day."     Spelman. 
ANNOISANCE.     See  Anoysance. 
ANNONA.    Lat  [from  annus,  a  year.] 
In  the  civil  law.     Com  or  grain;  provi- 
sions; annual  means  of  subsistence;  pro- 
vision for  a  year's  subsistence,  not  onfy  of 
grain,  but  oUier  things.     Calv.  Lex.    big. 
48.  12.      AnnoncB  were  contributions  of 
various  articles,  by  the  owners  or  occu- 
pants of  farms  in  the  provinces,  for  the  use 
of  the  army ;  such  as  oread,  meat,  oil,  salt, 
grain,  wine,  hay,  straw,  &c.     Cod.  10.  16. 
Calv.  Lex.     Brissonius.     Annonoe^  civiles; 
ordinary  contribution?  of  a  similar  kind, 
by  way  of  rent,  paid  to  ecclesiastical  per- 
sons and  others.     Cod.  1.  2.  14.     Id.  5. 
1 3.  7.    Id.  6.  24.  12.    Called  panes  civiles. 
Id.  5.  12.  31.  2. 

In  old  English  law.  Com  or  grain. 
Spelman.  LZ.  Edw.  Conf.  c.  8.  Domes- 
day.    L.  Salic,  tit  24,  §  1. 

Whatever  is  laid  up  for  a  year's  subsist- 
ence, {quicquid  in  annuum  alimonium  re- 
conditur.)     Spelman. 

ANNOTARE,  Adnotare.  Lat  [from 
adf  to,  and  notare,  to  markj  In  the  civil 
law.  To  mark  upon;  to  designate.  To  de- 
signate a  place  of  deportation.  Dig.  32. 1.  3. 

To  give  notice  to  a  defendant,  or  accus- 
ed person,  to  appear,  in  order  to  make  his 
defence.     Cod.  9.  40. 

ANNOTATIO,  Adnotatio.  Lat  [from 
annotate,  q.  v.]  In  the  civil  law.  The 
sign-manual  of  the  emperor ;  a  rescript  of 
the  emperor,  signed  with  his  own .  hand. 
See  Adnotatio.  It  is  distinguished  both 
from  a  rescript  and  pragmatic  sanction,  in 
Cod.  4.  69.  1. 

ANNOTATIONE  PRINCIPIS.  See 
Adnotatione  principis.  | 


iBniia  Bee  deUtiim  judex  Don  npnit 

ipiom.  A  judge  [or  court]  does  not  divide 
annuities  nor  debt  8  do.  62.  1  Salk, 
36,  66.  Debt  and  annuity  cannot  be 
divided  or  apportioned  by  a  court.  A 
maxim  of  the  old  law,  expressed  in  a  hex- 
ameter line.  See  1  Story^s  Eq.  Jur. 
§480. 

ANNUA  PENSIONE.  See  J>e  amva 
pensione. 

ANNUAL  RENT.  In  Scotch  kw.  hi- 
terest  of  money.  Before  the  reformation, 
it  was  not  lawful  to  lend  money  at  iIlte^ 
est ;  and,  to  evade  the  law,  moneyed  pe^ 
sons  purchased  a  yearly  rent  out  of  land. 
The  profit  of  the  money  lent  was  thus  de- 
nominated annual  rent,  and  so  the  tenn 
annual  rent  came  to  be  synonymous  witii 
interest     BelPs  Diet. 

ANNUATIM.  LLat  AnnuaHy.  Beg. 
Jud.  Appendix,  9.     Amhl.lSl. 

ANNUELL.  In  old  Scotch  law.  A 
yeariy  rent,  revenue  or  duty,  paid  at  ce^ 
tain  times.     Skene  deVerb.  Sign. 

ANNUELTE.  L.  Pr.  Annuity;  an 
annuity.     Tearb.  H.  *!  Edw.  11.  221. 

ANNUITY.  [L.  Lat  annuus  redditus.] 
A  yearly  payment  of  a  certiun  sum  of 
money,  granted  to  another  in  fee,  for  life 
or  years,  charging  the  person  of  the 
grantor  only.  Co.  Litt.  144  b.  2  BL 
Com.  40.  3  Kenfs  Com.  460.  In  this  re- 
spect it  differs  frx>m  a  rent  chai^ge,  whi<^ 
is  chargeable  upon,  and  issues  oat  of  land 
2  BL  Com.  41.  See  Com.  Dig.  Annuity. 
United  States  Digest,  Annuity. 

The  name  of  an  action,  now  disused, 

iL.  Lat  breve  de  annuo  redditu,)  which  ky 
or  the  recovery  of  an  annuity.  Beg. 
Orig.  158  b.  Bract.  foL  203  b.  1  TiddP% 
Pr.  3.     See  De  annuo  redditu. 

In  a  general  sense,  a  yeariy  or  stated 
payment  of  money.     See  injhi. 

*^*  An  annuity,  it  is  said,  has  been  fre- 
quently confounded  with  a  rent  ebarge, 
from  which  it  is  a  very  distinct  thl^. 
2  Bl.  Com.  40.  In  point  of  fact,  the  term 
rent,  (L.  Fr.  rente,  L.  Lat  redditus,)  was 
originally  employed  to  denote  both ;  a  rent 
proper,  or  rent  charge,  being  called  rent 
from  a  tenement,  (r&iditus  proveniens  ex 
tenem£nto,)  and  an  annuity,  rent  from  the 
coffer,  (rente  de  chambre,  redditus  pravem- 
ens  ex  camera);  the  term  rent  itself  being 
used  in  the  general  sense  of  a  payment  or 
return  of  any  kind,  like  the  Lat  pensio 
and  Fr.  pensione,  (qq.  v.)  Britt.  c  68,  foL 
foL  ■ 


164  b.     Bract.  foL  203  b.     Fleta^  lib.  2, 
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e.  69,  §  15.  Beff.  Orig.  158  K  regala. 
S  Bmvee  HiMi.  JSk^.  Law,  258.  See  Bent, 
(hsmera.  Tbe  imIo^oq  of  the  tenn  atmu- 
%  would  have  simcieiiUj  expressed  the 
distinction  between  these  two  kinds  of 
rmti  or  payments,  had  it  not  been  for  the 
pbrase  mtmuui  rtddittu^  by  which  it  con- 
turned  to  be  expressed  in  Latin.  This  is 
constaatij  tra&slated  in  &e  old  books,  (as 
by  Fitiherbevt  from  the  Regiiter,^  an  mn- 
wal  <»>  yearly  reitt,  which  probabty  led  to 
the  eoalttsion  spoken  of  by  Blackstone. 
F.  N.  B,  152,  A.  R  See  Dyer,  55  b. 
€ro.  €kr.  170.  Lord  Coke,  in  hia  defini- 
tion of  antioity,  (ntpra,)  very  property 
giveato  rMWtttMitsgenefal  sense  o(  pay- 
me$U.    See  Aimuui  redditus. 

In  modem  law,  the  distinction  between 
the  t^ms  remt  and  ^immity  appears  to  be 
weM  settled.  The  aaomaloas  character  of 
an  anmaty  itself,  however,  has  sometimes 
led  to  confiiBion;  Thonrii  not  belonging 
to  the  dasA  of  thtngt  real,  a  man  may  have 
an  estate  of  inherttance  in  it,  that  is,  it 
nay  be  made  descendible  to  his  heirs. 
2  Si^iL  GcmL:  26.  An  annoity  in  fee  is 
pomai  estate  euh  modo,  and  is  sometimes 
caBed  a  personal  fee.  8  ITemfs  Com,  460, 
and  note. 

ANNXTLUa  Lat  In  old  Englidi  law. 
A  ring;  the  ring  of  a  door.  Per  kaepam 
9d  auolnm  koitU  exUriarie;  by  the  hasp 
or  nng  of  the  enter  door.  Fleta,  lib.  8, 
c  15,  §  5. 

ANNULUS  ET  BACULUa  L.  Lat 
In  feudal  and  eedeaastical  law.  Ring  and 
sta£  Symbols  anciently  used  in  feudal  in- 
veatitores;  the  ring  bein^  the  symbol  or 
earnest  of  faith,  <£e  sta^  of  aid  or  sup- 
poii,  by  wUch  the  vassal  was  bound  to  his 
lord ;  (annulus  arra  fidd,  baculus  subeidii, 
fnibus  domino  euo  tenetur  benejiciariue,  $eu 
vaesaiue.)  Spelmam,  yoc  InveMtire.  Hence 
was  derived  the  practice  of  granting  ecde- 
msmiicsl  investitures  in  England,  per  annu- 
lum  et  haeulfim,  by  ring  and  crozier,  or 
pastoral  8ta£  Id.  iUd.  1  Bl  Com.  878, 
379.  A  spear  was  sometimes  used  in  giv- 
ing bvestiture.     Feud.  Lib.  2,  tit  2. 

ANNUS.  Lat  In  civil  and  old  Eng- 
Udi  kw.  A  year;  the  period  of  three 
hundred  and  sixty-five  days.  Dig.  40. 
7.  4.  5.  Galv.  Lex.  Bract  fol  859  b. 
AaMuseii  mora  motiu  quo  suum  planeta 
pervolvat  drculum ;  a  year  is  a  period  of 
motion  in  which  a  planet  revolves  through 
ita  circle  or  orbit  Id.  UncL  The  first  edi- 
tioB  of  Braeton  has  eummum  instead  of 


suum,  which  it  gives  as  ^Mther  readn^. 
The  same  author  divides  the  year  into 
various  kinds,  as  major,  minor,  soiariij 
lunarie,  artificiaUe,  naturalie  and  unuiUe^ 
(qq.  V.)     See  Year. 

ANNUS  DELIBERANDI  Lat  In 
Scotch  law.  A  year  of  deliberating;  a 
year  to  deliberate.  The  3^ar  allowed  by 
law  to  the  heir  to  deliberate  whether  ha 
wiU  enter  and  represent  his  ancestor*  It 
conmienoes  on  the  death  of  the  aaoestor, 
unless  in  the  case  of  a  posthumous  heir, 
when  the  year  runs  from  his  birth.  Be!V% 
Diet     See  Jue  deliberandi. 

ANNUS  ET  DIES.  L.  Lat  [L.  Fr 
on  et  jour^  A  year  and  a  day;  a  well 
known  period  of  time  in  ancient  and  mod 
em  law.  Noe  non  tenehimue  terrae  Ulorum 
qui  eonffieti  fuerunt  de  felonia  nisi  per 
unum  annum  et  untmi  diem,  &c ;  we  will 
not  hold  the  hmds  of  those  who  have  been 
convicted  of  felony  longer  than  for  a  year 
and  a  day.  Magna  Charta,  9  Hen.  HI. 
c  22»  Co.  Litt  254  b.  Applied  to  claims 
of  property  in  wreck,  in  villeins,  and  in 
the  law  of  essoins.  Fleta,  lib.  1,  c.  44. 
Id.  lib.  2,  c  51,  §  8.  Id.  lib.  6,  c.  8,  §  2. 
See  Year  and  day. 

*^*  This  peculiar  limitation  of  time  is 
supposed  by  Spelman  to  be  of  German 
origin,  and  is  mentioned  in  the  Books  of 
Feuds,  and  in  the  laws  of  the  Lombards. 
Feud.  Lib.  2,  tit  40,  52,  (8)  55,  §  2.  LL. 
Longob.  lib.  2,  tit  48,  L  3  In  an  ancient 
formula  given  by  Lindenbrog  for  the  sale 
of  a  slave,  the  following  clause  occurs :  in 
omni  eorpore  ecimus  eum  eanum  usque  anno 
et  die;  we  know  (warrant)  him  to  be 
sound  in  his  whole  body  for  a  year  and  a 
day.  Format  Lindenbrog,  142.  Spelman. 
The  custom  of  warrantiiig  for  a  year  and  a 
day  is  still  observed.  See  more  under 
Year  and  day 

ANNUS,  DIES  ET  VASTUM.  L.Lat 
In  old  English  law.  Year,  day  and  waste. 
See  Year,  day  and  waste. 

ANNUS  LUCTUS.  Lat  In  the  civil 
law.  A,  or  the  year  of  mourning.  The 
year  following  a  husband's  death,  during 
which  his  widow  was  required  to  remain 
unmarried.  Dig.  8.  2.  1.  Cod.  5.  9.  2. 
Nov.  22,  c  44,  §1.1  Bt  Com.  457.  See 
Infra  annum  luetus.  Mr.  Barrington  re- 
fers to  the  Danish  and  Swedish  laws,  as 
containing  a  similar  regulation.  Barr.  Obs. 
Stat  8. 

ANNUS  XJTILIS.  Lat  In  the  civil 
law.    An  available  year;  a  year  composed 
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of  die$  utUeSf  (available  days.)  Di^.  4. 
4. 19.  Id.  16.  2.  2.  Id.  47.  4.  11.  Id. 
4.  6.  6.     Brisionius. 

ANNUUS  REDDITUS,  or  REDITUS. 
L.  Lat  In  old  English  law.  An  annuity ; 
a  yearly  rent  or  payment  Quce  ei  a  retro 
iuni  de  annuo  reditu  ;  which  are  in  arrear 
to  him  of  an  annuity.  Reg.  Grig.  158  b. 
Fieta,  lib.  2,  c  62,  §§  14,  15.  De  arrera- 
gits  cujusdam  annul  reditus;  of  the  arrears 
of  a  certain  annuity.  Beg.  Jud.  43.  See 
De  annuo  reditu,  ^ 

ANON.  ANONYMOUS.  Without 
names;  without  the  names  of  the  parties. 
A  term  applied  to  reported  cases  in  which 
the  names  of  the  parties  are  not  given,  or 
which  are  without  the  usual  title. 

ANOYER,  Anyer,  Ennoyer.  K  Fr.  To 
hurt ;  to  trouble,  offend  or  annoy.  L.  Fr. 
Diet.     Britt.  c.  61. 

ANOYSANCE,  Noyiance,  Anieancz,  Ay- 
nisans.  L.  Fr.  [from  anoyer^  or  anyer, 
q.  v.]  Annoyance;  nuisance.  Stat.  22 
ken.  VIIL  c  5.  Cowell.  Kelham.  See 
Nuimnee. 

ANS,  ANZ.  L.  Fr.  Years.  Kelham. 
L.  Fr.  Diet. 

AN8EMENT.  K  Fr.  Likewise;  in 
like  manner ;  in  the  same  manner.  Kel- 
ham.   See  Fnsement. 

ANSWER.  In  pleading.  In  a  general 
sense,  any  pleading,  (except  a  demurrer, 
by  which  the  party  claims  that  he  is  not 
bound  to  answer,)  framed  to  meet  a  previ- 
ous pleading. 

In  equity  pleading.  The  most  usual 
form  of  defence  made  to  a  bill  in  equity ; 
being  the  defendant's  answer  in  detail,  and 
usually  under  oath,  to  the  charges  which 
the  complainant  has  made  against  him  in  his 
bill.  3  Bl.  Com.  446.  4  Steph.  Com.  22. 
MitfonTe  Chotne.  PI  357,  [306.]  2  Danr 
ielVs  Chane.  Pr.  813.  1  Barbour' $  Chanc. 
Pr.  130. 

ANTAPOCHA.  Graeco-Lat  [from  Jrri, 
against,  and  apocha,  q.  v.]  In  tne  Roman 
law.  A  transcript  or  counterpart  of  the 
instrument  called  apocha^  signed  by  the 
debtor  and  delivered  to  the  creditor.  Calv. 
Lex.     Cod.  4.  21.  19.     See  Apoeha. 

ANTK  Lat  Before.  Usually  employ- 
ed in  old  pleadings,  as  expressive  of  time, 
as  prce  (before)  was  of  place,  and  coram 
(before)  of  person.     Towns.  PI.  22. 

ANTE  EXHIBITIONEM  BILL^  L. 
Lat  Before  the  exhibition  of  the  bilL  A 
phrase  formerly  used  in  pleading.  See  Ex- 
hibitio  billce. 


ANTE  LITEM  MOTAM.  L.  Lat  Be- 
fore controversy  or  dispute  moved^  or  com- 
menced. Mascardue  de  Prob.  420,  n.  4,  5. 
Hubback'e  Evid.  of  Succession,  244,  245, 
664.     See  Lis  mota. 

ANTECEDENS.  Lat  [^firom  anises- 
derey  to  go  before.]  Going  l)efore ;  ante- 
cedent 

Ad   proxifflvm   anteeedeu  fiat  relitii, 

(q.  V.)  Relation  or  reference  should  be 
made  to  the  last  antecedent 

Ex  uteeedentibDi  et  eoiu^ientikiu  fit 
optima  ioterpretatio.  2  Inst  317.  The 
best  interpretation  [of  a  clause  in  an  in- 
strument] is  made  from  the  antecedents 
and  the  consequents  [of  such  clause]; 
from  the  parts  which  precede  and  those 
which  follow  it;  that  is,  by  taking  all  the 
parts  of  the  instrument  together.  The 
proper  mode  of  construing  an  instrument 
is  by  looking  at  the  whole,  and  not  merety 
to  particular  parts.*  2  Bl.  Com,  879. 
ffob.  275.     Broom's  Max.  249,  [442.] 

ANTECESSOR.  Lat  [from  antecedere, 
to  go  before.]  In  old  English  law.  An 
ancestor ;  one  who  goes  or  has  gone  before 
another,  in  the  possession  of  an  estate; 
one  who  goes  before  an  heir.  Anteces- 
sores — gut  mortui  sunt  et  hceredes  antece- 
dunt,  i.  e.  cedunt  ante,  et  hceredes  cedunt 
eis  sub,  quasi  succedunt ;  ancestors — who 
are  dead,  and  precede  the  heirs,  L  e.  they 
go  before,  and  the  heirs  go  after,  or  suc- 
ceed them.  Bract,  fol.  67.  See  Id.  foL 
281.  Assisa  mortis  antecessoris  ;  assise  of 
mort  d'ancestor,  (q.  v.)  Id.  lib.  4,  tract 
3.  See  IletOj  lib.  6,  c  1.  The  word  oc- 
curs in  this  sense  in  the  Book  of  Feuds. 
Lib.  2,  tit  21. 

A  predecessor  in  an  office.  Mem.  in 
Scacc.  M.  6  Edw.  L 

In  the  Roman  law.  A  teacher,  (doctor,) 
master,  (mc^ter,)  or  professor  of  law. 
Calv.  Lex.  A  title  given,  in  the  pre&ces 
to  the  Institutes  and  Digests,  to  Theophi- 
lus  and  Dorothous,  two  of  the  most  eminent 
of  the  compilers  of  the  Digests;  the  former 
having  also  the  title  of  magister,  the  latter 
that  of  doctor.  Inst,  procem.  §  3.  Dig. 
pr.  §  1 1.  Id.  §  9.  Dr.  Taylor  thinks  the 
term  was  borrowed  from  the  Roman  mi- 
litia.    Civ.  Law,  38. 

A  person  learned  in  the  law,  though  not 
a  professor.  Hesychius.  Brissonius.  Calv. 
Lex. 

ANTE-FACTUM.  Lat  [from  ante,  be- 
fore, and  factum,  done.]  In  the  Roman 
law.     A  thing  done  before ;  a  previous  act 
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or  fikct  Aul  Gdl  NoeL  Att  lib.  xriL 
c.  7.    See  JSx  post  facto  law, 

ANTEGESTUM.  Lat  rfrom  <m(e,  be- 
ibre,  and  pestuniy  done.]  In  the  Roman 
law.  A  tlung  done  before ;  a  previons  act 
Dig,  88.  1.  40.     Id,  48.  23.  8. 

ANTEJURAMENTUM.  L.  Lat  In 
Shod  law.  A  preliminary  or  preparatory 
oatli,  (called  also  prcBJurttmentum^  and  ju- 
rawuntum  calumnim^  q.  v.)  which  both  the 
acduer  and  accused  were  required  to  make 
before  any  trial  or  purgation ;  the  accuser 
iwearinff  that  he  would  prosecute  the  crim- 
inal, and  the  accused  making  oath  on  the 
Tery  day  that  he  was  to  undergo  the  ordeal, 
that  he  was  innocent  of  the  crime  with 
which  he  was  charged.  Whuhaw,  Leg, 
AtheUtany  apud  Lambardy  cited  ibid, 

ANTENATL  L.  Lat  [plur.  of  antena- 
^  q.  v.]  Bom  before ;  persons  bom  be- 
fore ;  that  is,  before  a  particular  period  or 
efent  This  term,  with  its  opposite  or  cor- 
Telatire,  postnatt,  is  used  both  in  English 
and  American  law.    See  PoetnaH, 

ANTENATUS.  L.  Lat  [from  ante,  be- 
fore, and  natusy  bom.]  Bom  before ;  that 
11,  before  another  person.  In  this  sense, 
this  term  is  of  freouent  occurrence  in  Brac- 
ton,  being  used  wiUi  its  correhitive/>o<(iia/u«, 
(after-bom,)  to  distinguish  sons  or  broth- 
en  bom  at  different  periods.  Si  Jrater 
antenatos,  [donaticnem  fecerit]  fratri  sua 

riato ;  if  an  elder  brother  make  a  gift  to 
after-bom    brother.      BraeL   foL    83, 
Kb.  2,  c  15.     See  Id.  cc.  16,  30. 

Bom  before  a  particuUr  period  or  event 
In  this  sense,  the  term  (especially  the  plural 
ff^tenatiy)  has  acquired  much  celebrity  in 
modem  law,  being  employed  to  denote 
the  subjects  of  Scotland  bom  before  the 
onion  of  the  crowns ;  and  Americans  and 
British  subjects  bom  in  the  United  States 
before  the  declaration  of  independence. 
7  Co.  1,  Calvin's  case.  2  Kent's  Com,  40, 
5«,  58.  4  CrancKs  R,  321.  3  Peters' 
i2.90. 

ANTESTARL    Lat      In  the  Roman 
law.    To  summon  a  person  to  testify ;  to 
testify.     Calv,  Lex,     Brissonius. 
ANTICHRESIS  Grseco-Lat   [Gr.  am- 

r(s;  from  ivrc,  opposite,  and  x^^^y  use.] 
the  civil  law.  A  sort  of  mortgage,  in 
which  the  right  of  reining  the  froits,  or 
taking  the  profits  of  the  thing  pledged, 
was  by  special  agreement  transferred  to  the 
mortgagee,  in  lieu  of  drawing  interest ;  [he 
having  the  use  by  way  of  compensation,] 
Biff,  20. 1. 11. 1.     Id.  13.  7. 38.     1  Mack- 


eld.  Civ.  Law,  883,  §  348.  4  Kenfs  Com. 
137,  note.  Story  on  Bailments,  §  344. 
So  called,  as  being  an  exchange  of  uses, 
or  what  Grotius  terms  ususrei  pro  usu  rei; 
the  use  of  one  thing  for  the  use  of  another; 
the  use  of  the  thing  pledged,  as  a  compen- 
sation for  the  use  of  the  money  borrowed. 
6hvt,  de  Jur,  Bell,  Ub.  2,  c  12,  §  3,  par.  4. 
Id.%  20,  par.  2. 

'nda  kind  of  mortgage  is  still  in  use  in 
some  countries,  where  the  civil  law  pre- 
vails ;  and  it  is  expressly  recognised  by  the 
Uws  of  the  State  of  Louisiana,  but  in  gen- 
eral it  has  become  obsolete.  Story,  Bailm, 
ub.  sup.  Civil  Code  of  Louisiana,  art 
3143.  11  Peteri  R.  361.  The  modem 
Welsh  mortgage  closely  resembles  it  See 
Welsh  mortgage, 

ANTICIPATIO.  Lat  Ffrom  ante,  be- 
fore, and  capere,  to  take.]  In  the  civil  law. 
Anticipation ;  a  taking  or  assuming  before- 
hand ;  the  taking  of  a  thing  to  be  true,  be- 
fore it  is  absolutely  proved.  Huberus 
Prcel,  Jur,  Civ.  lib.  22,  tit  3,  n.  14.  Sec 
PrcBMumptio, 

ANTIGRAPHUS.  Gr»co-Lat  [from 
Gr.  iirfi,  against,  and  rf^<r,  to  write.]  In 
the  Roman  law.  An  officer  whose  duty  it 
was  to  keep  an  eye  over  the  money  which 
the  tax-gatherers  collected  for  the  use  of 
the  state,  {cui  id  muneris  injunctum  erat, 
ut  observet  pecuniam  quam  in  usum  prin- 
cipis  vel  civitatis  collegerunt  exactores.) 
Budcsus,  in  Annot,  prio,  in  Pand,  tit  De 
QusBstoris  officio.  Literally,  one  who  con- 
trolled or  supervised  the  accounts  of  money 
collected ;  a  controller.     See  Controller, 

ANTINOMLA  Graeco-Lat  [Gr.  arr(- 
ro/ica,  from  drrt,  oppositc,  and  r«/iof,  law.]  In 
the  Roman  law.  An  opposition,  contra- 
tradiction  or  inconsistency  of  laws ;  incon- 
sistency between  one  law  and  another  in  the 
same  collection.  Cod,  1.  17.  8.  Orotius 
de  Jur,  Bell,  lib.  2,  c  16, 8§  4, 28.  Some- 
times Englished  "antinomy."  "Theaw- 
tinomies  or  contradictions  of  the  Code  and 
Pandects  still  exercise  the  patience  and 
subtlety  of  modem  civilians."  3  Gibbon's 
Rom.  imp.  165,  (Am.  ed.) 

Antinomies.  Conflicting  laws  or  provis- 
ions of  law;  conflicting  or  inconsistent 
cases,  opinions  or  decisions.  "  Cases  j  udged 
to  the  contrary;  cases  of  contradiction." 
Bacon's  Works,  iv.  371. 

ANTIQUA  STATUTA.  Lat  Ancient 
statutes.     See  Vetera  statuta. 

ANTIQUE  CUSTUMiE.  L.  Lat  In 
old  English  law.    Ancient  customs.     Cua- 
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toms  upon  wools,  wootfells  and  leather, 
granted  to  Edward  L  by  parliament  in  the 
third  year  of  his  reign.  Vaugh.  161,  162. 
See  Vu9tuma  mntiqua, 

ANTIQUARE.  Lat  [from  a»<*^tttw,  an- 
cient^ old.}  In  the  Roman  law.  To  re- 
store a  Ibnner  law  6t  practice ;  to  reject  or 
vote  agabst  a  new  law;  to  prefer  the  old 
law.  Those  who  voted  against  a  proposed 
law  wrote  on  their  ballots  the  letter  A,  the 
initial  of  ANnt^ao,  I  am  for  the  old  kw. 
Cidv^  Lex* 

ANTIQUITAS.  Lat  [from  aniiquv^, 
ancient]  In  the  civil  kw.  Ancient  or 
former  law,  or  practice.  In&t,  1.  6.  1. 
Modus  alius  antiqnitati  p^ocue^,  aiium  n&vi- 
tasper  usum  ampUxa  est ;  the  ancient  kw 
adopted  one  mode,  modem  practice  has  es- 
tablished another.  Id.  4. 1 1.  pr.  Antiqui- 
tas  dubitahat,  &c.  Cod.  8.  33,  14.  Lit- 
erally, imtiquity ;  which  is  the  term  con- 
stantly nsed  by  Lord  Coke  and  other 
writers,  to  denote  the  same  thing. 

ANTIQUUM  DOMINICUAL  L.  Lat. 
In  old  English  kw.  Ancient  demesne, 
(q.  V.)  Fleta,  lib.  2,  c.  71,  §  16.  Con- 
trasted with  novum  perquisitUm,  (new  pur- 
chase or  acqaest)     Id,  ibid. 

ANTISTES.  Lat  In  the  civil  kw. 
A  chief  or  presiding  priest ;  a  bishop,  (epis- 
copus.)   Inst.  1.  20.  6.    Cod.  I.  3.  18, 22, 25. 

ANTI8TITIUM.  L.  Lat  InoldEng- 
lish  law.  A  monastery.  BlounL  Whis- 
haw. ' 

ANTITHETARIUS.  L.Lat[fromGr. 
ivHBens^  Opposition  ?]  A  term  applied,  in 
ancient  kw,  to  one  who  endeavored  to 
discharge  himself  of  a  feet  of  which  he  was 
accused,  by  recriminating,  or  charing  his 
accuser  with  the  same  feet  Cowell. 
Whishaw. 

ANTOR.  L.  Ft,  Around.  Kelham. 
See  Bntour. 

ANTBiUSnO^AmtrusHo.  L.  Lat  [from 
Sax.  on,'  one,  or  Germ,  amyl,  office,  and 
trusty.]  In  early  feudal  kw.  A  confi- 
dentud  vassal  A  term  applied  to  the 
followers  or  dep^dents  of  the  ancient 
€krman  chiefe,  and  of  t^e  kings  and  counts 
of  the  Franks.  It  occurs  in  the  formularies 
of  MarcuKas,  and  imported  the  same  with 
what  was  called  in  the  Salic  kws,  homo  in 
trusU  donUniea,  (a  man  in  his  Wd's  trust, 
or  one  who  had  sworn  feith  to  his  lord.) 
Marculf.  Form.  lib.  1,  c  18.  L.  Salic. 
tit  43,  §  4.  Spelman,  voc.  Amtrustio. 
E^fnii  des  Lois,  liv,  30,  c.  16.  1  i^o6er^ 
I0f»'«  Charles  V.  Appendix,  note  viiL 


ANUBLS  UVRES.  L.  Rr.  The  year 
books.  Kelkam.  L.Fr.Diet.  See  Fieor 
Books. 

ANUYTE,  Anute.  L.  Fr.  Annui^. 
2  And.  1,  2. 

ANY.  A  common  word  in  statutes  aad 
other  writings,  having  sometimes  the  sense 
of  ^  some,^'  but  more  frequently  thai  of 
"all"  or  "every."  Bee  At  any  turn. 
like  the  word  "  all,"  (q.  v.)  it  has  often 
been  made  the  snbject  of  judicial  coBstnie- 
tion,  and,  like  that  word,  its  meaning  has 
been  restrained  and  linuted,  as  in  the  fbi- 
lowing  examples : 

"ibiy  court  of  record,"  has,  in  Ei^and, 
been  jconfined  to  the  four  courts  at  West- 
minster.    6  Co.  19. 

"  Any  person  or  persons,"  in  the  Act  of 
Ck>n^iess  of  April  30th,  1790,  §  8,  though 
admitted  to  b^  broad  enough  to  compre- 
hend every  human  being,  was  held  to  be  hm- 
ited  to  the  objects  to  which  the  legisklnre 
intended  to  apjdy  the  words.  MarriiaU, 
C.  J.  3  Wheatan's  JR.  631. 

"Any  creditor,"  in  a  deed,  has  been  held 
to  be  used  in  a  Ihnited  sense.  5  B.  ^  AH. 
669. 

"Any  other  matter  or  thing,  frK>mtiie 
beginning  of  the  world  to  the  day  of  ^ 
date  hereof^"  in  a  release,  has  been  re- 
strained to  the  subject-matter  on  which  the 
parties  acted.     4  Maton^s  R,  327. 

AORE.    L.  Fr.  Now,    L.  Fr.  DieL 

AOUR.    L.Fr.    Gold.    Kdham. 
Got. 

APANAGE,  Appanage^  Apenape, 
Lat  appanoffium,  appenagiumy  q.  v.] 
old  French  law.  A  provision  for  the  aup- 
port  of  younger  sons ;  an  allowance  made 
to  younger  branches  oi  a  sovereign  house, 
out  of  me  revenues  of  the  country,  gene- 
rally together  with  a  grant  of  public  do- 
mams;  me  provision  of  lands  or  feudal  su- 
periorities formerly  assigned  by  the  kin^ 
of  France  for  the  maintenance  of  iheir 
younger  sons.  Spelman^  voc  Appcna- 
gium.     Brands.    P.  Cyclopedia. 

APARELLE,  Aparaile,  Appareillie.  L. 
Fr.    Ready.     Kelham. 

APARES.  L.Lat  Peers;  equals.  See 
Appares. 

APARLUY,  Aperluy.  L.  Fr.  By  it^ 
self;  separately.     Tearh.  H.  9  Hen.  VL  21. 

APARTE.  L.  Fr.  Open;  full  Kd- 
ham.     See  Apert. 

APARTEMENT.  L.  Fr.  Openly; 
plainly.    Kelham.    See  Apertmeut. 
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APARTMENT.  A  room  ioa  bouse  or 
bttilcBng ;  a  paii  of  a  house.  ApartmenU 
are  one  or  more  rooms  in  a  house,  oecnpied 
by  one  or  more  persons,  disUnet  ^m  other 
occupants  of  the  same  house.  See  7  Man, 
S  Gr,  dS,  A  small  boilding  on  the  same 
lot  with  a  dwelfin^honse,  at  the  distance 
of  forty-fire  rods  from  it,  with  a  passage 
way  between  them,  was  held  to  be  not  an 
tqwtmmt  or  depend^ce  of  the  dwelling* 
house.     10  Pick.  R.  398. 

AnATOPEz,  Airiropc(.  Gr.  [from  a,  without, 
and  «>rjip,  a  &ther.1  In  the  ciril  law. 
Persons  without  a  other;  sporions  chil- 
dren;  bastards,  {qvum  tine  poire  jUiL) 
IntU  1.  10.  18. 

APENT.  L.  Fr.  Belongs.  Kelham. 
See  Appent. 

APERCEYVER.  L.  Fr.  To  perceive. 
Britt.  c  40. 

APERLUT.  L.  Fr.  By  itself;  sepa. 
rately.  Cketcun  aperlwf,  P.  9  Edw. 
in.1. 

APERTE,  Aparie.  L.  Fr.  ffrom  Lat 
apertut^  q.  vj^   Open;  plain.     Kelham. 

APERTMENT,  Apermmt,  Apartement. 
LFr.  Openly ;  plainly.  Apertmentescrie$; 
openly  defamed.     StaL  TFestm.  1,  c  15. 

APERTUS,  Apertum.  Lat  [from  ape- 
mv,  to  open.]  In  old  English  law.  Op<m 
or  patent  Applied  by  Bracton  to  writs, 
though  patens  was  the  more  nsoal  epithet 
Sijuerit  [brtvel  patent  eive  i^^ertom ;  quia 
oriffinalium  [brevium]  qucedam  aperta,  qua- 
(km  clausa;  if  the  writ  be  patent  or  open ; 
becaose  of  or^zinal  writs  some  are  open, 
some  close.  MraeU  foL  41 3  b.  See  Fteta^ 
Ub.  2,  c.  13,  §  6. 
APEYNE.  L.Fr.  Scarce.  Ktlham. 
APEX  JURIS.  L.  Lat  An  extreme 
point  or  subtlety  of  law ;  a  onrioos  or  nice 
exception  or  merely  technieal  objection  in 
pleading :  a  rale  or  doctrine  of  law,  carried 
to  an  extreme  either  of  rigor  or  refinement ; 
an  mmecessarily  rigid  adherence  to  the 
letter;  the  $trictum  ot  summumjiu,  Lee, 
C.  J.  1  Burr.  341,  349.  Lord  Ellenbo- 
rough,  C.  J.  14  East,  522.  Kent,  C.  J.  2 
Coined  B.  111.  Story,  J.  2  Stor/s  R. 
143. 

The  figurative  term  a/Mo;^  signifying  lit- 
erally, ^e  sommit  or  highest  point  of  any 
peafeed  object^  very  aptly  expresses  the  sev- 
eral ideas  of  extremity,  ^arpness  and  fine- 
tiess,  intended  to  be  conveyed  by  tiiese 
words.  It  is  not  well  translated  by  the 
rimple  English  word  "point,"  which  is  con- 
stantly lulled  to  pos^ons  and  roles,  not 


at  all  coming  within  the  denomination  of 
"  subtleties." 

APICES  JURIS.  Lat  [plur.  of  apex 
jvrtM^  q.  v.]  Subtleties  or  extreme  points 
of  law;  mce  or  curious  exceptions,  or 
merely  technical  objections  in  pleading. 
A  term  taken  from  the  Digests.  De  b<ma 
jide  enim  agitur,  cut  non  congruit  de  apioi- 
bus  juris  ditputare;  for  the  controverav  is 
respecting  the  good  faith  of  the  transaction, 
which  is  inconsistent  with  any  discussion 
about  apices  jurie.  Dig.  17.  1.  29.  4.  In 
4  Scott,  N.  R  667,  and  5  Id.  896,  an  ob- 
jection is  described  as  being  inter  extremes 
apices  juris.  The  apices  juris  are  said  to 
stand  upon  the  outer  verge  of  the  law,  and 
are  only  rarely  resorted  to. 

Apiees  jnris  iob  ibiI  jnra  [jn.]    Ex- 

tr^nlties,  or  mere  niceties  of  law,  are  not 
rules  of  law,  [are  not  law.]  Co.  Litt.  804  b. 
10  Co,  126.  Wingat/s  Max.  10,  max. 
14.  Broom's  Max.  88,  [142.]  PWt,  J. 
20  Johns.  R,  261.  This  maxim,  however, 
is  not  understood  as  prohibiting  the  allow- 
ance of  all  technical  objections.  Broom's 
Max.vh.  supra. 

Thf  common  trandation  of  thn  maxim, 
— "  points  of  law  are  not  laws  " — is  veiy 
far  from  expressing  its  proper  meaning. 

APICES  LITIGANDL  L.  Lat  Sub- 
tleties of  litigation ;  sharp  technical  points 
or  captious  objections  in  pleading  or  prac- 
tice. '*  It  is  unconscionable  in  a  defend- 
ant to  take  advantage  of  the  apwes  liH- 
gandiy  to  turn  a  plaintiff  round  and  malte 
him  pay  costs  when  his  demand  is  jost" 
Lord  Mansfield,  0.  J.  3  Burr.  1248. 

APENNIS,  Appenms.  L.  Lat  In  old 
European  law.  A  brief  statement  or  nar- 
rative in  writing  of  any  event  or  transac- 
tion, (ekartula  relationis.)  Formult  VeU. 
Marculfo  adject  et  cap.  46.  FormuL 
Lindenbrog.  106.     Spelman. 

APERIRE.  Lat  In  the  civil  law. 
To  open,  as  a  will  or  codicil.  Big.  29.  5, 
3.  19,  et  seq.  To  open^  as  a  way  or  road, 
\via.)     Id.  43.  11.  1. 

In  feudal  law.  To  escheat,  or  revert  to 
the  lord.  Feud.  Lib.  1,  tit  18,  lib.  2,  titt 
34,  35. 

A4HAIH,  Af j|X<f.  Gr.  [from  itiy  from, 
and  h\itta,  age.]  In  the  Romim  ietw.  A 
minor;  one  under  age.  Dig,  ^7.  1.  10.  7. 
Id.  26.  5.  21.     Id.  26.  6.  2. 

APOC^  ONERATOBIiE.  L;  Lat  In 
old  commercial  law.  Bills  of  lading.  Oasc^ 
regis,  disc  1,  n.  111.  Id.  disc  10,  n.  26. 
Id.  <tisc  25,  n.  5.    See  Apoeha. 
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APOCHA.  GwBco-Lat  [Gr.  aro^J^.]  In 
the  civil  law.  An  acknowledgment  of 
the  payment  of  money,  (pecunice  soluice 
profession)  given  by  a  creditor  to  his  debtor. 
BrisMonitts.  An  acquittance  or  discharge ; 
a  receipt  or  voucher,  (Gr.  difiStt^n,)  Calv, 
Lex.  Cod.  4.  21.  16.  2.  Id.  4.  21.  19. 
Id.  10.  22. 

APOCRISIARIUS.  Lat  [from  Gr. 
iw6Kftfftsn  an  answer.]  In  ecclesiastical  law. 
One  who  answers  for  another,  {qui  est 
h  responsiSy  responsalis.)  Originally  and 
properly,  an  officer  who  brought  ecclesias- 
tical matters  before  the  emperor,  and  con- 
veyed his  answers  to  the  petitioners ;  or  an 
officer  who,  being  consulted  on  ecclesiastical 
matters,  gave  answers  or  advice.     Spelman, 

A  pope's  legate;  a  bishop's  l^ate  or 
chancellor.  Id.  Nov.  6,  c.  2.  Nov.  123, 
c  25. 

APOGRAPHA.  Graeco-Lat  [Gr.  iro- 
r^^hi]  In  the  civil  law.  A  description  or 
enumeration;  an  inventory,  Unventarium^ 
repertorium.\    Calv.  Lex.     No^  48,  c.  1. 

APORIAKE.  Graeco-Lat  [from  Gr. 
inoptivj  to  be  in  doubt  or  perplexity.]  In 
old  records.  To  be  in  difficulties ;  to  be 
poor ;  to  reduce  to  poverty.     Spelman. 

AFOl,  Apot/.  L.Fr.  Almost;  scarcely. 
^elham. 

APOINCTER.  L.  Fr.  To  appoint  or 
direct     Kelkam. 

APOSTACY.  In  English  law.  The 
total  renunciation  of  Christianity,  by  em- 
bracing either  a  &lse  religion,  or  no  reli- 
gion at  alL  This  offence  can  only  take  place 
in  such  as  have  once  professed  the  Chris- 
tian religion.  4  Bl.  Com.  43.  4  Sieph. 
Com.  231. 

APOSTARE.  L.  Lat  In  Saxon  law. 
To  violate  or  transgress.  Qui  leges 
apostabit ;  whoever  sfiall  violate  the  laws. 
LL.  Edw.  Conf.  c  35.  Spelman.  Some- 
times confounded  with  apostatarCy  to  apos- 
tatize.    Id.     See  Laghslit. 

APOSTATA.  Lat  [Gr.  a«Krrarw.]  In 
civil  and  old  English  law.  An  apostate  ; 
a  deserter  from  the  faith ;  one  who  has  re- 
nounced the  Christian  faith.  Cod.  1.  7. 
Reg.  Orig.  1\  b. 

APOSTATA  CAPIENDO.  See  De 
apostata  capiendo. 

APOSTILER.  L.  Fr.  To  write  notes 
on.     Kelham.    See  Apostille. 

APOSTILLE,  AppostUle.  L.  Fr.  An 
addition,  note  or  observation.     Kelkam. 

Apostillf  apposHll,  and  apostyle  are  used 
in  old  English  writers  in  the  sense  of  a 


mar^nal  note,  an  answer  to  a  petition  or 
other  writing,  set  down  in  the  margin ;  and 
have  been  derived  from  the  Lat  apponere, 
because  placed  to  the  text  in  the  margin. 
Richardson^ s  Diet,  ^ni  queers  \i  the  word 
be  not  radically  the  same  with  apostles. 
See  infra.  See  an  example  of  a  paper  with 
apostyles  in  the  margin.  Bacon^s  Works, 
vi97. 

'AppostUle,  (q.  v.)  is  still  used  in  French 
law.  Postile  occurs  in  Bacon's  Works, 
vL  101. 

APOSTLES.  [Gr8Bco-Lat  apostoU,  q. 
v.]  In  civil  and  admiralty  law.  Letters 
dismissory,  addressed  by  a  court  from 
which  an  appeal  is  taken,  to  the  superior 
courts  for  the  purpose  of  certifying  the  ap- 
peal. Spelman,  voc  Apostoli.  Short  let- 
ters dismissory,  signed  by  the  judge  a 
quo,  stating  shortly  the  case  and  the  sen- 
tence, and,  in  the  room  of  further  apos- 
tles, declaring  he  will  transmit  all  the  pro- 
ceedings. 2  Bro.  Civ.  Law.  438,  ch.  9. 
Letters  missive,  transmitted  to  the  judge 
ad  quern,  to  instruct  him  in  the  nature  of 
the  suit  Halifax,  Anal,  b.  3,  c  11,  n. 
34.     See  Apostoli. 

This  term  is  still  sometimes  applied  in 
the  admiralty  courts  of  the  United  States, 
to  the  papers  sent  up  or  transmitted  on  ap- 
peals. 

APOSTOLL  GrfiBco-Lat  [Gr.  «i»<ar.Xoi, 
from  drotfrAXw,  to  scud  from.]  In  the  civil 
law.  Letters  dismissory  or  missive.  Post 
appellationem  interpositam  litterce  dandm 
sunt  ab  eo  a  quo  appellatum  est,  ad  sum  qui 
de  appellations  cogniturus  est,  quas  literas 
dimissorias  sive  apostolos  appellant ;  after 
an  appeal  is  interposed,  letters  are  to  be 
given  by  him  from  whom  the  appeal  is 
taken,  to  him  who  is  to  jud^  of  the  ap- 
peal, which  they  call  letters  dismissory,  or 
apostles.  Dig.  49.  6.  Id.  60.  16.  106. 
Cod.  1.  62.  6.     See  Dimissorice  litterce. 

APOSTOLUS.  Gr8Bco-Lat  [Gr.  iw6^ 
To\ot,  one  sent  from  another.]  In  old  Euro- 
pean law.  A  legate,  ambassador  or  nun- 
cio.    Spelman. 

At  Athens,  the  commander  or  admiral  of 
a  fleet  was  called  dM69TQ\oi.    Id. 

APOTHECA.  Graeco-Lat  [Gr.  a«e«flr.] 
In  the  civil  law.  A  repository ;  a  place  of 
deposit,  as  of  wine,  oil,  books,  ic.  Calv. 
Lex.    Brissonius. 

APOTHECARIL  Lat  In  old  record*. 
Stewards,  {ratiocinatores,  procuratores.) 
Spelman. 

APPANAGIUM.    L.  Lat  [from  oi/,  to, 
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and  pant^um,  snstenance,  from  panis, 
bread.]  In  old  French  law.  -An  appa- 
nage or  apanage ;  a  proTiaion  Ar  the  anp- 
port  of  youn^r  aons.  See  Apanage, 
Sometimes  written  appenagiumy  which 
8pelman  approves. 

APPAKANCE.  L.  Fr.  Appearance, 
Ytofb,  8  Hen.  VL  16. 

APPARATOR.  L.Lat  [from  fl^?parare, 
to  prepare,  famish  or  provide.]  One  who 
provides  or  frirnishes.  A  sheriff  was  for- 
merly stvlcd  in  En^and  apparator  comita- 
tAsj  as  having  charge  of  certidn  comity 
arrangements  and  expenditures ;  and  con- 
nderable  yearly  sums  were  sometimes 
aUowed  him  in  that  capacity.  Cowell.  In 
tiie  United  States,  sheriflb  often  act  in  a 
similar  capacity. 

APPARENS.  Lat  [from  appartre,  to 
appear.]  Apparent ;  appearing ;  that  which 
appears,  or  is  regularly  before  a  court  De 
m  imreitibii  et  loi  exiitentibns  eadem 
Cit  ntl0.  Respecting  things  which  do  not 
appear,  and  thmgs  which  <k>  not  exist,  the 
rnle,  reasoning,  or  mode  of  treatment  is 
the  same.  6  Cb.  v.  Caudrey^s  case.  Things 
which  do  not  appeiur  are  treated  in  law  the 
same  as  if  they  did  not  exist  Broom's 
Max,  70,  [121.1  Where  the  court  can- 
not take  judicial  notice  of  a  fact,  it  is  the 
same  as  if  the  &ct  had  not  existed.  Bul- 
ler,  J.  1  Term  R.  404.  Thus,  on  a  writ  of 
error,  for  error  in  law,  the  court  will  not 
look  out  of  the  record.  Stepk,  PL  121. 
So,  on  a  special  verdict,  they  will  neither 
assume  a  fact  not  stated  therein,  nor  draw 
inferences  of  facts  necessary  for  the  deter- 
mination of  the  cose  from  other  statements 
contained  therein.  5  Co,  v.  8  Cowen^s 
R  600,  682.  1  Catnet'  R,  60.  5  HilVs 
R  634.  1  Archb,  Fr.  216.  12  M.  (t  W. 
316.  Broom^s  Max.  ub.  sup.  See  Appa- 
rere,  Appear. 

APPARENT,  [from  Lat  aj^rens,  q. 
v.]  Manifest ;  evident ;  proved.  See  Ap- 
parens. 

APPARENT  HEIR.  In  English  law. 
One  whose  right  of  inheritance  is  indefea- 
sible, provided  he  outlive  the  ancestor.  2 
Bl.  Com,  208.     See  Heir. 

In  Scotch  law.  One  who  is  entitled  to 
enter  heir  to  a  deceased  ancestor,  before 
actual  entiT.  Ersk.  Inst.  b.  3,  tit  8,  §  64. 
1  Forbes^  Inst,  part  3,  b.  2,  ch.  3. 

APPARENTIA.  L.  Lat  [ftx)m  appa- 
rercy  q.  v.]  In  old  practice.  Appearance ; 
an  appearance.  msL  Enir.  347.  See 
ComparentiaL, 


APPARERE.  Lat  In  old  English 
law.  To  appear ;  to  be  regularly  before  a 
court ;  as  a  fact,  an  instrument,  or  other 
thing  of  which  they  are  requested  to  take 
notice.  See  Constare.  ((nod  101  ipptret 
MtM  Mt.  That  which  does  not  appear,  is 
not,  [does  not  exist]  2  Inst.  479.  Jenk, 
Cent.  201.     Vaugh.lQ9.     SeeApparens. 

To  be  regularly  before  or  in  a  court,  as 
a  defendant  in  an  action.  Comparere  was  the 
term  more  usually  employed  in  this  case. 

APPARES,  Apares,  Lat  [quasi  adpa- 
res,  from  ad,  to,  and  pares,  equals.]  In  ca-. 
non  law.  Peers,  or  compeers,  {compares  ;) 
equals;  associates.     Spelman, 

APPARITIO.  L.  Ljit  [from  apparere, 
q.  v.]  In  old  practice.  Appearance;  an 
appearance.  Apparitio  in  judicio  ;  an  ap- 
pearance in  court  Bract,  fol.  344.  Fost 
apparitionem  ;  after  appearance.  Fleta^ 
lib.  6,  c.  10,  §  26. 

APPARITOR.  Lat  [from  apparere,  to 
appear,  to  be  present]  In  the  civil  law. 
An  officer  who  waited  upon  a  magistrate 
or  superior  officer,  and  executed  hb  com- 
mands.    Calv.  Lex.     Cod.  12.  68 — 67. 

In  ecclesiastical  law.  One  who  cites  or 
summons  to  appear;  a  summoner;  a 
messenger  who  cites  offenders  to  appear 
in  the  spiritual  court,  and  serves  the  pro- 
cess of  the  court     CowelL 

APPARLEMENT.  L.  Fr.  [from  ^wm/- 
lement,  likewise,  in  like  manner.]  In  old 
English  law.  Resemblance  ;  likelihood  ; 
as  apparlement  of  war.  Stat.  2  Ric.  II. 
St  1,  c.  6.     Cowell. 

APPAROIR,  Apparoer,  Apparoier,  L. 
Fr.     To  appear ;  to  make  known.   Kelham, 

APPARURA.    L.  Lat  [from  apparare, 
to  furnish.]  In  old  English  law.  Furniture ; 
tackle,    or    apparel.       Carucarum    appa- 
I  rura  ;  plough  tackle.     Cotoell. 
i     APPATISSIEZ  LIEUX.    L.   Fr.    In 
[  old  English  law.     Places  which  agreed  to 
pay  a  sum  of  money  to  the  enemy,  in  com- 
pensation of  their  towns  being  spared  from 
the  ravages  of  war.     Kelham. 

APP  AYE,  Appay,  Apay.  L.  Fr.  Sa- 
tisfied ;  contested.     Kelham. 

APPEAL.  [Lat  appellatio,  from  appel- 
lare,  Fr.  appeller  ;  to  call  to,  or  upon.]  In 
practice.  The  complaint  to  a  superior  court, 
of  an  injustice  done,  or  error  committed 
by  an  inferior  one,  whose  judgment  or  de- 
cision the  court  above  is  called  upon  to  cor- 
rect, or  reverse.  The  removal  of  a  cause, 
or  of  some  proceeding  in  a  cause,  from  an 
inferior  to  a  superior  court,  for  the  purpose 
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of  re-ezamukatiDSL  or  ceview.*  4  £L  Com. 
312.    Story,  J.  1  Oallison's  B.  12, 13. 

An  appeal,  m  the  most  general  sense, 
embraces  the  proceedings  by  writ  of  errcr 
and  certiorari^  but,  stricQy  and  practically, 
ii  is  distinct  from  both.  3  Bl,  Com,  55, 
454.  See  Certiorari^  Writ  cf  error.  In 
its  technical  sense,  it  is  peculiar  to  courts  of 
equity,  and  other  courts  which  proceed  ac- 
c<^ding  to  the  course  of  the  civil  law ;  the 
judgments  of  courts  of  common  law  being 
removed  by  writ  of  error.  An  appeal  re- 
moves a  cause  entirely,  subjecting  the  fact 
as  well  as  the  law  to  a  review  and  re-trial ; 
a  writ  of  error  removes  nothing  for  re-ex- 
amination but  the  Jaw.  Story,  J.  1  Oalli- 
s&rCiB,  12,  13.  Story  on  the  Constitution^ 
81Y62.  /d(Abr.)§9l7.  ^qq  Federalist, 
No.  81.  United  States  Digest,  Appeal 
The  word  itself  comes  from  the  civil  law. 
See  Appellatio, 

APPEAL.  [Ft.  appel']  In  old  French 
law.  A  mode  of  proceeding  in  the  lords' 
courts,  where  a  party  was  dissatisfied  with 
the  judgment  of  the  peers ;  which  was  by 
accusing  them  of  having  given  a  false  or 
malicious  judgment,  and  offering  to  make 
good  the  charge  by  the  duel  or  combat 
This  was  cidlcd  the  appeal  of  false  judg- 
ment,     Esprit  des  Lois,  liv.  28,  c  27. 

APPEAL.  [L.  Lat  appellum;  L.  Fr. 
appel,  from  appeller,  to  call  upon,  or  chal- 
lenge.] In  old  English  criminal  law.  A 
proceeding  in  the  nature  of  a  criminal  pro- 
secution, being  an  accusation  by  a  private 
subject  against  another,  for  some  heinous 
crime,  demanding  punishment  on  account 
of  the  particular  injury  suffered,  rather  than 
for  the  offence  against  the  public  4  BL 
Com,  312.  In  other  words,  it  was  a  pri- 
vate process  for  the  punishment  of  a  public 
crime.  Id,  ibid,  Bracton  ^foL  146)  calls 
it  a  criminal  action,  (actio  criminalis,) 
and  Britton  deiines  it  to  be  "a  com- 
plaint made  by  a  man  against  another,  with 
the  purpose  of  attainting  him  of  felony, 
by  words  ordained  for  that  purpose;" 
(pleynte  de  home  faite  sur  autre,  ovesque 
purpos  de  luy  atteiiidre  de  feUnie^par  motz 
aceoordines.)   Britt.c  22,   Co,Litt,12Sh. 

An  appeal  was  a  vindictive  action  at 
the  suit  of  the  party  injured  by  some  hei- 
nous offence,  in  which  the  appellant,  in- 
stead of  merely  seeking  pecuniary  com- 
pensation, as  in  civil  actions,  demanded 
the  punishment  of  the  criminal  P,  Cy- 
clopedia, Appeals  were  of  various  kinds ', 
as  appeals  of  murder,  robbery,  rape,  arson 


and  maibem,  and  were  in  general  triaUe  by 
battel  BracL  lib.  3,  tr.  2,  cc.  19—30. 
Britt.  c  22.  Fleta,  lib.  3,  c  31.  Co, 
Litt,  287  b.  4  Bl,  Com.  314.  2  Wood- 
des,  Lect.  337.  BarringL  Obs.  Stat.  27. 
They  were  abolished  in  Ei^land  by  sta- 
tute 59  Geo.  III.  e.  46.  Lord  Holt  once 
said  he  esteemed  an  i^peal  a  noble  reme- 
dy, and  a  badge  of  the  rights  and  liberties 
of  an  Englismnan.  Bex  v.  Toler,  1  Ld. 
Baym.  ^55,  657.  For  the  proceedinffs  on 
an  appeal  of  murder,  see  Bigby  v.  Ken- 
nedy, 2  W,  Bl.  710.  S.  C.  5  Burr. 
2463.  The  last  appeal  of  this  kind  was 
Ashford  v,  Thornton,  iB.d  Aid.  405. 

Appeal  was  also  the  name  given  to  the 
proceeding  in  English  law,  where  a  person, 
indicted  of  treason  or  felony,  and  arraign- 
ed for  the  same,  confessed  ihe  fact  before 
plea  pleaded,  and  appealed  or  accused 
others,  his  accomplices  in  the  same  crime, 
in  order  to  obtaan  his  pardon.  In  this 
case,  he  was  called  an  approver  or  prover, 
and  the  party  tuppealed  or  accused,  the  ap- 
pellee,    4  Bl.  Com,  330. 

To  APPEAL.  [Lat  appellare;  L.  Fr. 
appeller.'\  In  practice.  To  call  upon  a 
superior  court  to  correct  or  reverse  the 
judgment  or  decision  of  an  inferior  one ; 
to  remove  a  cause  from  an  inferior  to  a  su- 
perior court,  for  the  purpose  of  re-oxami- 
nation  or  review.   See  Appeal,  (in  practice.) 

In  old  criminal  law.  To  accuse.  To 
appeal  a  man  is  as  much  as  to  accuse  him, 
— from  appeller,  to  call,  because  appellans 
vocat  reum  in  judicium;  the  appellant  calls 
the  defendant  to  judgment  Co.  Litt,  287  b. 
I  APPEAR.  L)  practice.  To  be  proper- 
ly before  a  court ;  as  a  fact  or  matter  of 
which  it  can  take  notice.  (L.  Lat  apparert, 
\constare.)  To  be  in  evidence;  to  be  prov* 
ed.  *'  Making  it  appear  and  proving  are 
i  the  same  thing."  Freem.  63.  See  Appa- 
I  rens,  Apparere. 

I  To  be  regularly  in  court ;  as  a  defend- 
ant in  an  action.  (Lat  comparere.)  See 
Appearance, 

APPEARANCE.  {LuloL  comparentia, 
comparitio,  apparentia,  apparitio.'l  In  prac- 
tice. The  coming  into  court  of  cither  of 
the  parties  to  an  action.  "  Appearance  is 
the  parties  coming  into  the  court"  Finch, 
Law,  b.  4,  c.  4i. 

The  coming  into  court,  of  a  defendant^  or 
party  proceeded  against  The  act  or  pro- 
ceeding in  an  action,  by  which  iJie  defendant 
is  brought,  or  places  himself,  before  the 
court  in  which  it  is  conmienced,  in  order  to 
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answer  to  tiie  action.  liiSyinotiier'VQrdS) 
the  prescribed  mode  of  complTing  ynih  ihe 
ezigencj  of  tiie  plaintiff'B  process ;  the  de- 
fendant admitting,  by  his  appearance,  that 
he  has  had  a  general  intimation  of  the 
snityand  is  ready  to  receive  a  more  particii- 
lar  statement  of  its  gronnd  and  object  8 
Stepk  Com.  564.  Appearance  is  the  first 
act  of  the  defendant  m  court,  and,  nntil  it 
is  properly  e&cted,  no  judgment  can  be 
awarded  againsi  him  in  any  peiaonal 
aetioiL    Id,  ibid.    I  TidiTs  Pr.  238. 

Li  actioBfrat  law^  an  appearance  is  effect- 
ed either  by  patting  m  sufficient  bail, 
where  the  actLon  requires  bail ;  or,  in  non- 
bailahie  actions^  by  endorsii^  on  the  pro- 
oesa  aerred  a  memorandum  authorizing  the 
clerk  to  enter  an  i^pearance ;  or,  in  some 
cases,  by  filing  common  bail^  or  entering  a 
common  ^pearance.  1  Tidd*$  Pr,  238 — 
240.  ArdUK  New  Pr.  71.  A  simple  no- 
tice of  ^pearanceor  retainer  is  also  some- 
times made  equival^it  to  an  appearance. 
1  Burr,  Pr.  112.  A  distinction,  however,  is 
made  between  an  appearance  and  putting 
in  bail,  which  is  properly  the  act  of  the 
wort  itself:  1  TidcTs  Pr.  238.  In  equi- 
ty, an  i^pearance  is  usually  effected  by  the 
Miicitor  of  the  defendant  filing  with  the 
derk  a  memorandum  requesting  the  entry 
of  his  appearance  in  the  action.  1  Dan- 
Ws  Chanc.  Pr.  690.  1  Barbour' $  Chanc, 
Pr.  79.  See  Bail^  Common  bail^  Common 
appearance. 

APPEAKAND  HEIR.  In  Scotch  law. 
An  apparent  heir.     See  Apparent  heir. 

APPEAUX,  Apeaue.  L.  Fr.  Appeals. 
Kdham.    See  Appel. 

APPEL.  L.  Fr.  [L  Lat  appellum,] 
In  old  English  law.  An  appeal  Britt.  c. 
22.   Bee  Appeal. 

In  old  French  law.  A  challenge.  He- 
prit  dee  Zoisy  liv.  28,  c  27. 

APPEL,  Appele,  Appelle.  L.  Fr.  [firom 
9ppdlery  q.  v.]    Called.     Britt.  c  71. 

Appealed;  accused.  Stat.  Weetm.  l,c 
14.    Appellee  de  la  force.     Britt.  c.  23. 

APPELLANT  L.  Lat  [from  appel- 
lare,  q.  t.]  An  appellant ;  one  who  appeals 
or  prosecntes  an  appeal;  an  accuser  or 
diaDenger.    Bract.  foL  137,  138. 

APPELLANT.  In  practice.  One  who 
appeals ;  the  party  to  an  action  by  whom 
an  appeal  is  made  or  taken ;  the  opposite 
party  being  usually  termed  the  r^s^xmo^^^, 
and  aometmaea  the  o^^pe/^.  CowelL  Tom- 
lin$m 
APPELLABE,    Lat    In  the  civil  kw. 


To  appeal  fiN>m  ihe  sentence  or  deciirfon 
of  an  mferior  jodffe  or  court,  to  a  superior, 
(a6  inferioris  juaide'  setUentia  ad  euperio- 
rem  provocare.)  Cah.  Lex.  Literally,  to 
call  out,  to  call  to,  to  call  upon,  [1  e.  for 
relief;!  which  is  the  sense  of  the  Latin 
equivalent  jprovoeore,  and  the  €k.  ««x«x«r9»ai. 
Appellare.  adverme  eententiam;  Co  appeal 
agamst  a  sentence.  Dig.  48.  8.  18.  De 
s^tentia  jndtds  appellare.  €hd.  7.  16.  4. 
Story,  J.  1  ChUieou'e  B.  13.  See  Appello, 
AppellatUk 

APPELLARE.  L.  Lat  In  old  prac- 
tice. To  appeal  or  accuse.  A.  appellat 
B.  de  mmrte  C.  /ratrie  eui;  A.  appeals  B. 
of  the  death  of  €.  his  brother.  BraeU 
fol.  138.  Appellare  de  facto  J  to  aopeal  one 
of  fact,  that  is,  as  principal.  Id.  Und.  Ap- 
pellare defortia;  to  wppeei  of  force,  that 
is,  as  an  accessory.    Ja.  ibid. 

APPELLATE.  In  practice.  Pertain- 
ing to  appeals ;  having  cognizance  of  ap- 
peals. See  Appellate  courts  Appeliate 
jurisdiction, 

APPELLATE  COURT.  A  court  of 
appeal ;  a  court  having  cognizance  of  ap- 
peals, or  to  which  app^s  are  taken. 

•APPELLATE  /URISDICTION.  Ju- 
risdiction  by  way  of  appeal ;  cognizance  of 
appeals.  Const  U.  S.  Art  3,  sec.  2.  1 
Kent's  Com,  310.  The  power  of  one  tri- 
bunal to  review  the  proceedings  of  another, 
either  as  to  the  law  or  &ct,  or  hoth.  Fede- 
ralisty  No.  81.  An  appellate  jurisdiction 
necessarily  implies  that  ihe  subject-matter 
has  been  already  instituted  in,  and  acted 
upon  by  some  other  court,  whose  judg- 
ment or  proceedings  are  to  be  revised. 
Story  on  the  Constitution,  §  1761.  Id. 
(Abr.)  §  916. 

APPELLAHO.  Lat  [from  appeUare,  q. 
v.]  In  the  civil  law.  An  appeal  from  an  in- 
ferior to  a  superior  court  or  tribunal.  Dig. 
40.  1.  de  appellaticnibus.  Cod.  7.  62. 
Nov.  23.  The  removal  of  a  cause  from 
the  sentence  of  an  inferior  to  a  superior 
judge.     Story,  J.  1  GalUson'e  B.  13. 

APPELLATIO.  Lat  [from  appellare, 
to  call,  to  name.J  An  appellation ;  that  by 
which  a  thing  is  called ;  a  name  or  term. 
Appellatione  fundi,  omne  CBdijtcittm  et  om* 
nie  ager  contineter ;  under  the  appellation 
^^ fundus  "  are  included  every  builaing  and 
every  kind  of  land.  4  Co.  87.  A  quota- 
tion from  Dig.  6a  16.  211. 

APPELLATOR.  Lat  [from  appellare, 
tof4>peaL]  In  the  civil  law.  Ani^pealoror 
appeUant ;  a  party  iq[qpealing.    Dig,  40.  IS. 
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APPELLATOR.  L.  Lat  [from  appeU 
larej  (q.  v.) ;  L.  Fr.  appellour.]  In  old 
practice.  An  appealer,  or  accuser.  Bract. 
foL  141  b.     Stat.  Westm.  2,  c.  12. 

APPELLATUS.  L.  Lat  {from  appel- 
larej  (q.  v.)  ;  L  Fr.  appelle.]  in  old  prac- 
tice. An  appellee ;  one  who  is  appealed,  or 
against  whom  an  appeal  is  made;  the  par- 
ty accused  by  an  appeal  Olanv.  lib.  7,  c. 
9.  Bract.  foL  138,  139.  Stat.  Westm. 
2,  c  12.     Spelmariy  voc  Appellum. 

In  the  civil  law,  the  term  was  applied  to 
the  judge  ad  quem,  or  to  whom  an  appeal 
was  taken.     Calv.  Lex. 

APPELLK  L.  Fr.  In  old  practice. 
The  party  accused  by  the  process  of  ap- 
peal    Britt.  c.  23.     See  Appeal. 

APPELLEK  [L.  Fr.  appelle,  q.  v.]  In 
practice.  The  party  against  whom  an  ap- 
peal is  made.  More  commonly  termed  the 
reepandent ;  the  party  answering  to,  or  op- 
posing an  appeal     See  Beepandent. 

APPELLER,  Appeler.  L.  Fr.  In  old 
practice.  To  call ;  to  call  or  summon  be- 
fore a  judge ;  to  appeal  or  accuse.  L.  Fr. 
Diet.  Johuy  que  cy  est,  appele  Peres  qui 
illonques  est^  de  ceo,  que,  ic.  ;  John,  who 
is  here,  appeals  Peter  who  is  there,  of  this, 
that,  <&c.     Britt.  c  22. 

APPELLO.  Lat  In  the  civil  law.  I 
appeal  The  form  of  making  an  appeal 
apud  acta.     Dig.  49.  1.  2. 

APPELLOR.  In  old  English  law.  A 
criminal  who  accuses  his  accomplices. 
Blount,     See  Approver. 

APPELLOUR.  L.  Fr.  In  old  prac- 
tice.  The  party  who  brought  an  appeal ; 
the  plaintiff  in  an  appeal     Britt.  c  22. 

APPELLUM.  L.  Lat  [from  L.  Fr.  ap- 
pel,  q.  v.]  In  old  practice.  An  appeal. 
Magna.  Ckarta,  9  Hen.  IIL  c.  34.  Spel- 
man.  Fiat  appellum  per  verba  appellum 
fadentia ;  the  appeal  must  be  made  by 
words  of  appeal  Bract,  fol  140.  See 
Appeal. 

APPENDANT.  L.  Fr.  and  Eng.  [from 
Fr.  appender,  to  hang  to ;  to  belong  or  be 
annexed  to ;  Lat  appendens,  adjunctum,  ac- 
cessorium.]  In  the  law  of  estates.  An- 
nexed or  appended  to,  as  a  right  of  com- 
mon to  a  rreehold,  or  one  inheritance  to 
another  that  is  superior  or  more  worthy. 
Co.  Zdtt.  121  b.  2  Bl.  Com.  33.  3  Kent's 
Com^  404.  This  word  is  sometimes  con- 
founded with  appurtenant,  {pertinens,(L^.) 
2  Steph.  Com.  6.  Termes  de  la  Leg.  The 
distinction  between  them  is,  that  a  thing 
appendant  must  always  be  by  prescription. 


but  a  thing  appurtenant  may  be  created  at 
this  day.  Co.  Idtt.  121  b.  (But  see  Jd. 
122  a.)  1  CraWs  Jleal  Prop.  126,  §  116. 
3  Kenfs  Com.  404. 

APPENDER.  L.  Fr.  To  hang  to ;  to 
be  annexed  to  ;  to  belong  to.  Append ; 
hanging;  pending.  Kelham.  Appenses; 
hung,  affixed.     Id. 

APPENDITIA.  L.  Lat  [from  appen- 
dere,  to  hang  to.]  In  old  conveyancing. 
Appendages;  appurtenances;  the  appen- 
dages or  appurtenances  to  an  estate,  Ac. 
Kennetfs  Par.  Ant  110.     Cawell. 

APPENNAGIUM.  L.  Lat  [from  ap- 
pendere,  to  belong  to.]  In  French  law.  An 
appenage  or  appendage ;  the  portion  of  a 
younger  son,  (quasi  appendagium  jumoris 
filii.)     Spelman.     See  Apanage. 

APPENSER.  L.  Fr.  To  think;  to 
consider.     Kelkam^ 

APPENSURA.  L.  Lat  [from  appth- 
dere,  to  weigh  out]  In  old  law.  Pay- 
ment of  money  at  the  scale,  or  by  wei^t 
Cowell. 

APPENT,  Apent,  Appente,  Appient 
L.  Fr.  [from  appender,  to  belong  to.]  Be- 
longs; it  belongs.  Appent  al  visconte  re- 
ceyver  plegges  ;  it  belongs  to  the  sheriff  to 
take  pledges.  Britt  c.  45.  Que  appent 
a  son  office ;  which  belongs  to  his  office. 
Stat.  Westm.  1,  c  24. 

APPERANCK  L.  Fr.  Appearance. 
Yearh.  M.  8  Hen.  VI.  16. 

APPERAND.  O.  Sc  Appearing;  ap- 
parent 1  Pitc.  Crim.  Trials,  part  1, 
p.  94. 

APPERT.  L.  Fr.  Openly ;  in  public 
Kelham. 

APPERTAINING.  [Lat  pertinens.] 
Belonging  to  ;  appurtenant  Vaugh.  109. 
See  Appurtenant. 

Usually  occupied  with,  or  lying  to ;  as 
land  with,  or  to  a  messuage.  Pl&wd.  170, 
lYL 

APPERTINANCES.  An  old  form  of 
appurtenances,  (q.  v^     Cowell. 

APPESER.    L.  Fr.  To  agree.  Kelham. 

APPLICARE.  Lat  [from  ad,  to,  and 
plicare,  to  fold.]  In  old  Enfflish  law.  To 
fasten  to ;  to  moor  (a  vessel).  Anciently 
rendered,  "  to  apply."  Hale  de  Jure  Ma- 
ris, pars  2,  (de  port  maris,)  c.  3.  AppU- 
care  et  ezonerare;  to  moor  and  unload.  M. 
3  <fe  4  Fdw.  I.  cor.  Rese,  rot  16,  Devon, 
cited  ibid^  Portus  mans  in  quibus  appli- 
cant se  naves  vel  batelli ;  sea-ports,  where 
vessels  moor.     Fleta,  lib.  2,  c  41,  §  9. 

This  sense  of  the  word  seems  to  be  de- 
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tived  bom  ^  otvil  kw.  In  the  pMea^ 
navem  ad  eat  [rtpotj  appellert^  some  copies 
bATe  applicare.     Dig.  1,  8.  5. 

APPLICAHO.  Lat  [from  applicare, 
^  7.]  In  old  En^^h  law.  A  haieomg 
to;  a  mooring.  ApplictUio  nanutn,  ffaU 
ie  Jur.  Mar.  paw  2,  c  4. 

APPLICATIO.  Lat  AN>lication.  A^ 
lli€ali0  nt  Titt  rtcils.  Appucation  is  the 
me  of  a  rule.     2  BuUtr.  19. 

APPLICATION,  [from  Lat  applieaUo, 
from  applicare^  q.  v.J  A  patting  to;  a 
pladiig  near  or  before ;  the  putting  of  a 
request  to  or  before  the  person  of  wn<Hn  it 
iflmade;  th^  act  of  making  a  request;  a 
request  in  writing. 

A  putting  to;  a  bringing  togetb^,  in 
order  to  ascertain  some  rehSion  or  estab- 
M  some  connexion ;  as  the  application  of 
a  rale  or  principle  to  a  case  or  &ct 

A  patting  to  some  use ;  as  the  applica- 
Utm  of  money  to  a  particular  purpose ;  dis- 
position; appropriation.  IJoknt.  CA.  150. 
AF?WMBMriJRA,Aplumbaiura.  Lat 
Li  old  £Dglish  law.  A  soldering  to,  or 
together.  Bract.  foL  0  b.  Fleta^  lib.  3, 
c  2,  §  12.  In  the  Digests,  the  word  used 
IB  plumbatura.     Dig.  6.  1.  23.  5. 

APPODLACtE.  KLat  In  old  records. 
To  lean  upon ;  Uncumherey  inelinare^  inniti 
in  rem  aliquam^     Spelnum. 

APPOINT.  [L.  Fr.  appaincUr;  L.  Lat 
appunctuare.l  ^  equity,  and  conyeyanc- 
iog.  To  direct,  designate,  or  limit;  to 
make  or  direct  a  new  disposition  of  an 
estate  already  conveyed,  by  virtue  of  a 
power  contained  in  such  conveyance.*  A 
term  particularly  applied  to  conveyances 
to  OSes,  and  signifymg  to  create,  raise  or 
direct  a  use;  to  limit  a  new  use ;  to  sub- 
stitute a  new  use  in  place  of  a  former  one ; 
to  declare  the  use  upon  an  estate  already 
%ally  created  to  serve  it  1  Steph.  Com. 
505,  et  seq.  4  Kent^s  Com.  330.  2  Crabb's 
Real  Prop.  725,  §  2027.  See  Appoint- 
fMut^  Use. 

APPOINTMENT.  In  equity,  and  con- 
veyancing. A  deed  or  instrument  exe- 
cuted in  pursuance  of  a  power  contained 
in  some  preceding  deed,  f  called  a  power  of 
appointment;)  and  whicn  operates  as  a 
conveyance,  by  limiting  a  use,  or  by  sub- 
stituting a  new  use  in  place  of  a  former 
one.*  1  Steph.  Com.  506.  2  Crabb's 
Real  Prop.  725,  §§  2027,  2028.  4  Ken^9 
Com.  310.     See  Power  of  appointment. 

An  appointment  may  be  made  by  deed 
or  will,  or  simply  by  writing,  where  the 
Vol.  L  8 


mode  of  execntiiUF  the  power  is  not  de- 
fined. 3  Kenfs  JCom.  330.  1  PoweU  on 
DeviseSy  65 — 71.  It  is  not  considered  as 
an  independent  conveyance,  but  merely 
ancillary  to  the  former  deed ;  aiid  the  party 
in  whose  &vor  it'  is  made,  called  the  fij^ 
pointee^  is  considered,  ib|r  most  purposes, 
as  deriving  his  title  under  the  original  con- 
veyance, and  to  be  in  the  same  position  as 
if  that  instrument  had  actually  contained 
a  limitation  in  his  &vor,  to  the  extent  of 
the  estate  am>ointed»  1  Steph.  Com.  506, 
507.     See  Power. 

APPOINTOR.  The  pers9n  who  ap- 
points, or  executes  a  power  of  appoint- 
ment; t»  appointee  is  the  person  to  whom, 
or  in  whose  favor  an  appomtment  is  made. 
1  Steph.  Com.  506,  507.  4  Xenft  Com. 
316.  2.Crabb'$  Real  Prop.  725,  §  2028, 
et  $eq. 

APPOTT.  A  contraction  of  ajppoeitut, 
1  Inetr.  Cler.  9. 

APPONERB.  L.  Lat  [from  orf,  to, 
and  poneref  to  put]  In  old  practice.  To 
put,  or  set  to.  JusUtiarii  apponant  eigilla 
sua;  the  justices  shall  afiox  their  seals. 
Stat.  Weetm.  2,  c.  81. 

To  put  in,  or  set  up.  Appono  clameum 
meum;  I  set  up  my  claim.  The  form  of 
words  anciently  used  in  making  a  claim 
on  a  fine  of  lands.  Bract.  foL  436.  Fleta^ 
lib*  6,  c.  53.  1  Reeves'  Hist.  Eng.  Law, 
477,  478. 

To  appoint     Bract.  foL  316. 

To  put,  simply.  Apponae  loco  eorum ; 
you  put  in  their  place.  Reg.  Jud.  75. 
Cro.  Jac.  162. 

To  lay  out,  or  expend.  Reg.  Jud.  Ap- 
pendix, 27. 

APPORT.  L.Fr.  In  old  English  Uw 
Tax;  tallage;  tribute;  imposition;  pay- 
ment; charge;  expenses.    Aelham. 

APPORTIONAMENTUM.  L.  Latv  In 
old  English  law.  Apportionment ;  an  ap- 
portionment   Blount. 

APPORTIONARE,  Apporeonare.  L. 
Lat  In  old  English  law.  To  apportion. 
Toums.  PL  27.  Apportionatce;  apportion- 
ed, assessed.     Reg.  Grig.  268. 

APPORTIONMENT.  [L.  Lat  appor^ 
tionamentum.]  In  the  law  of  contracts.  A 
dividing,  or  making  into  parts.  Co.  Litt, 
147  b.  A  distribution  accordii^^  to  a  xxt- 
tain  proportion.*  The  distribution  of  a 
claim  or  chaise  among  persons  having  dif- 
ferent interests  or  shares,  in  proportion  to 
their  interests  or  shares  in  the  subject-mat- 
ter to  which  it  attaches.    1  Story' t  Equity 
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Jut,  §  475  a,  note.  A  tenn  applied  to 
rents,  common,  and  other  incorporeal  he- 
reditaments.    See  infra, 

APPORTIONMENT  OF  RENT.  The 
dividing  of  a  rent  into  parts,  consequent 
upon  the  division  of  the  land  oat  of  which 
it  issues,  either  by  grant,  devise,  descent 
or  recovery;  the  apportionment  being 
made  according  to  the  number  and  pro- 
portion of  the  parties  among  whom  the 
land  is  divided,  and  according  to  the  value 
of  the  land.*  TermeB  de  la  Ley,  CowelL 
Brande.  Thus,  where  the  owner  of  the 
reversion  sells  part  of  the  demised  premi- 
ses, the  rent  shall  be  apportioned ;  the  ten- 
ant paying  part  to  the  original  owner,  and 
the  residue  to  the  grantee,  according  to 
the  proportion  of  their  interests  in  the  pre- 
mises. 3  Kenfs  Com,  469,  470.  1  Crabh'i 
Real  Prop.  214,  §  210.  So,  in  the  case  of 
the  division  of  lands  by  devise  or  descent 
Id,  ibid.  3  Kent'i  Com.  469,  471.  So, 
where  part  of  the  land  is  recovered  by  a 
person  having  a  title  paramount  to  that  of 
the  lessor,  the  rent  must  be  apportioned, 
and  BO  much  of  it  only  shall  be  payable  to 
the  lessor,  as  corresponds  with  the  value 
of  what  is  still  held  by  the  tenant  under 
him.  2  Steph.  Com,  29.  1  Crabb'M  Real 
Prop.  216,  §  210.  Rent  may  also  be 
directly  apportioned,  by  granting  part  of 
it  to  one  person,  and  part  to  another. 
3  Kenfa  Com.  469.  And  it  may  be  appor- 
tioned in  respect  to  time.  Id.  470.  1  Mil- 
liar^B  Real  Prop.  244.  See  1  Siory'9 
Equity  Jur.  §  476,  et  seq.  Stat.  4^5 
WiU.  IV.  c.  22. 

APPORTIONMENT  OF  COMMON. 
The  division  of  the  right  of  common,  con- 
sequent upon  the  division  of  the  land  to 
which  it  is  incident*  Thus,  if  a  man 
seised  of  forty  acres  of  land,  to  which  com- 
mon of  pasture  is  appurtenant,  alienes  five 
acres  of  it  to  another,  the  fdienee  will  be 
entitled  to  common  pro  tanto,  that  is,  for 
all  his  commonable  cattle,  levant  and  cou- 
chant  on  the  five  acres.  8  Co.  78  b.  4  Id. 
37.  2  Steph.  Com.  30.  8  Kent^s  Com.  406. 
1  Crabb'8  Real  Prop.  300,  §8  333,  334. 

APPORTUM.  L.  Lat  [from  Fr.  ap- 
porty  (q.  V.)  or  Lat  apportare,  to  carry  or 
bring  to.]  -  In  old  English  law.  Any  thing 
brought  or  carried  to  another,  as  a  profit 
or  emolument ;  particularly  for  the  support 
of  a  religious  person,  {qutcquid  apportatur 
ad  sustentationem  illius  qui  eccleeioB  curam 
habet.)  Ducange.  A  corody  or  pension. 
CowelL    Blount. 


Any  thing  carried  out  of  a  country, 
Reg.  Grig.  193  b.  The  statute  De  appor- 
tie  religiotorum,  85  Edw.  L,  prohibited 
religious  houses  from  transnutting  mj 
ihiag  whatever  to  their  superiors  beyond 
sea.     Barringt.  Obs.  Stat.  190. 

APPOSAL  OF  SHERIFFS,  [from  Fr. 
appoeevj  q.  v.]  In  old  practice.  The 
charging  of  sheriffs  with  money  received 
upon  their  account  in  the  exchequer.  StaL 
22  it  23  Car.  II.     Cowell. 

APPOSE.  In  old  English  law.  To 
intern^te  or  question.  BacovC$  Worhf 
iiL  115. 

APPOSER.  L.  Fr.  To  question;  to 
adjust  or  settle.  Kelham.  BritL  c  46, 
foL  119  b. 

APPOSER.  In  old  practice.  An  oflB- 
cer  in  the  English  exchequer,  whose  busi- 
ness it  was  to  examine  the  sheriff's  estreats 
with  the  record,  and  to  €uk  [appose]  the 
sheriff  what  he  could  say  to  every  particu- 
lar sum  therein:  usually  termed  the  for- 
eign apposer,  (a.  v.)     Termes  de  la  Ley. 

APPOSTIIXe.  In  French  law.  An 
addition  or  annotation  made  in  the  ma^ 
gin  of  any  writing.  Merlin^  Repert.  See 
ApoBtille. 

APPRAISE.  [L.  Lat  appreciare,  from 
ady  to,  and  pretium,  price  or  value.]  In 
practice.  To  put,  fix  or  set  a  price  or 
value  upon ;  to  fix  and  state  the  ^-ue  value 
of  a  thing,  and,  usually,  in  writing. 

APPRAISEMENT.  [L.  Lat  appreeia- 
tio,  q.  v.]  In  practice.  The  putting  a 
value  upon;  the  act  or  process  of  fi»ng 
and  statmg  the  true  value  of  a  tiling,  or  of 
property,  by  one  or  more  persons  appointr 
ed  for  the  purpose.  A  process  constantly 
in  use  for  ascertaining  the  true  value  of 
the  property  of  intestates  and  insolvent 
debtors.  It  is  accompanied  by  an  inven- 
tory, in  which  the  articles  examined  are 
set  down  in.  detail,  with  their  respective 
values  affixed.     2  iV.  F.  Rev.  Stat.  [82]. 

APPRAISER.  A  person  appointed  by 
competent  authority  to  ascertun  and  state 
the  true  value  of  property,  submitted  to 
his  inspection,  and  who  is  usually  sworn  to 
perform  such  duty.  2  J^.  Y.  Rev.  Stat.  [82l. 
APPRECIARE,  ^/jprc^iare.  L.  Lat  In 
old  English  law.  To  appraise,  or  estimate. 
Reg.  Orig.  162.     Bract.  foL  73,  74. 

APPRECIATIO,  ^;?prf«o.    L.  Lat    In 
old  English  law.    Appraisement;   an  ap- 
praisement  Bract.  foL  72,  73.  Rep.  Orig. 
160. 
APPREHEND,    [from  Lat  ajpprehen- 
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dere^  to  take  bold  ot]  In  pnetice.  To 
take  or  take  hold  of;  to  take  a  person  on 
criminal  proceM. 

APPREHENDERK  Lat  In  the  civil 
law.  To  take  hold  of;  to  take  or  seise  a 
person.     Calv.  Lex, 

APPREHENSIO.  Lat  [from  appre- 
kendere^  to  take  hold  of]  In  the  civil  and 
old  English  law.  A  takmg  hold  of  a  per- 
son or  thing;  apprehension;  the  seizure 
or  capture  of  a  person.     Calv.  Lex. 

One  of  the  varieties  or  subordinate 
Ibrms  of  oecupaiioy  or  the  mode  of  acquir- 
ing title  to  things  not  belonging  to  any 
one,  (nullius  in  ^nis.)  Fleta  applies  it  to 
the  finding  of  things  on  the  sea-shore. 
Heia,  Ub.  3,  c  2,  §  5. 

APPREHENSION.  [Lat  apprehemio, 
from  apprehenderej  to  take  hold  of.]  In 
the  civil  law.  A  physical  or  corporal  act, 
{corpus,)  on  Uie  part  of  one  who  intends 
to  acquire  possesion  of  a  thing,  by  which 
he  brings  himself  into  such  a  relation  to 
the  thing,  that  he  may  subject  it  to  his 
exclusive  control ;  or  by  which  he  obtains 
the  physical  ability  to  exercise  his  power 
over  the  thing  whenever  he  pleases.  One 
of  the  requisites  to  the  acquisition  of  judi- 
cial possession,  and  by  which,  when  ac- 
companied by  intention,  {ammus^)  posses- 
non  is  acquired.  1  Kaufm.  MackeuL.  Civ. 
Law,  247,  248,  §§  230,  240. 

In  practice.  The  taking  of  a  person  on 
criminal  process.     See  Apprehend. 

APPRENTICE.  [L.  Lat  apprenticiue  ; 
L.  Fr.  apprentiee;  Fr.  apprenti,  from  appren- 
dre,  Lat  apprehendere,  to  take,  to  leam.l 
One  who  learns ;  a  learner.  A  species  of 
servant,  usually  an  infant,  bound  by  inden- 
ture to  serve  another  for  a  term  of  years, 
receiving  in  return  for  his  services,  instruc- 
tion in  his  master^s  trade,  art  or  occupa- 
tion.* 1  Bl.  Com.  426.  2  Kenfs  Com. 
261.  United  States  Digest,  Apprentice. 
The  word  apprentice  b  said  to  have  been 
first  used  in  this  sense  in  a  charter  of  12 
Edward  IIL  Covoell.  But  see  id.  ibid. 
3  Reeves^  Hist.  Eng.  Law,  223,  170. 

By  a  provision  of  the  statute  5  Eliz. 
c.  4,  which  remained  in  force  until  a  re- 
cent period,  it  was,  in  general,  required 
tiuit  every  person  exercising  a  trade  in 
England  should  have  previously  served  as 
apprentice  to  it  for  seven  years;  but  by 
^rtatate  54  Geo.  IIL  c.  96,  that  provision 
was  abolished,  with  a  saving  of  the  cus- 
toms and  by-laws  of  London,  and  other 
corporations;  and  by  the  municipal  act, 


5  &  6  Will  IV.  c  76,  s.  14,  all  such  re- 
strictions established  by  custom  or  by  law, 
in  any  of  the  boroughs  to  which  that  stat- 
ute extends,  are  also  done  away.  2  Steph. 
Com.  271,  272. 

APPRENTICESHIP.  \h.  Pr.  apprentis- 
sage.]  The  state  or  condition  of  an  i^ 
prentice. 

The  relation  of  one  person  to  another,  as 
an  apprentice. 

A  contract  by  which  a  person  is  bound 
to  serve  another  in  his  trade,  art  or  occu- 
pation, on  condition  of  being  instructed  in 
it;  and  which  is  evidenced  by  an  instru- 
ment called  an  indenture  or  indentures. 
See  Indenture. 

The  term  for  which  an  apprentice  is 
bound  to  serve. 

APPRENTICE  OF  (or  IN)  LAW. 
[L.  Fr.  apprentise  en  la  ley ;  L.  Lat  ap- 
prentidus  legis,  or  ad  legem.]  A  title 
formerly  given,  in  England,  to  counsellors 
at  law  of  a  certain  degree,  corresponding 
with  the  modem  barrister.  Un  apprentice 
de  la  ley.  Bendl.  pi.  O.*  ^'  An  apprentice 
of  the  Inner  Temple."  3  Leon.  237.  See 
Apprenticius  ad  legem. 

APPRENTICIUS,^ppr«nh&ut.  L.Lat 
[from  Fr.  apprendre,  to  learn.]  In  old  re- 
cords. An  apprentice.  KennetCs  Par. 
Ant.  449.     Cowell.    See  Apprentice. 

An  apprentice  at  law.  In  curia  regis 
sunt  servientes,  narratores,  attomati  et  ap- 
prenticii;  in  the  king's  court,  there  are 
Serjeants,  countors,  attorneys  and  appren- 
tices.    Fleta,  lib.  2,  c  37. 

APPRENTICIUS  AD  LEGEM.  L. 
Lat  [L.  Fr.  apprentise  en  la  ley.]  In  old 
English  practice.  An  apprentice  or  stu- 
dent at  law ;  a  learner  in  the  law ;  some- 
times called  apprenticius  legis,  (an  appren- 
tice or  learner  of  the  law),  and  apprenticius 
ad  barras,  (an  apprentice  at  the  bars  or 
bar  of  the  court);  from  which  has  been 
derived  the  moaem  term  barrister.  A 
title  formerly  given,  in  England,  to  coun- 
sellors below  the  degree  of  serjeant  Spel- 
man,  voc  Apprenticii.  3  Bl.  Com.  27. 
Fortescue  de  L.  L.  Ang.  c  60.  SelderCs 
notes,  ibid.  3.  Plowd.  102  a,  et  passim^ 
In  the  Year  Book,  P.  3  Hen.  VL  6,  it  is 
said  of  a  cause  in  the  King's  Bench*  ilfuit 
Vn  debat^  p'  les  serfats  d;  les  apprentic'  al* 
barr\  (it  was  well  argued  by  the  Serjeants 
and  the  apprentices  at  the  bar.)  So,  Plow- 
den  says  of  a  cause  reported  by  him :  "  It 
was  argued  this  term  by  many  apprentices, 
and  by   all  the    Serjeants    at    the    bar." 
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Plowd.  1(^  a.  BarriBten  are  styled  in  tlie 
old  books  apprenticU  «l  legem^  (appron- 
tices  at  law,)  fh>m  their  being  coniuaered  as 
merely  leamer$y  and  not  q^ified  to  exe- 
cute the  full  office  of  an  advoeate  till  they 
were  of  sixteen  years'  standing,  at  which 
time  they  might  be  called  to  the  degree  of 
seneant     3  m.  Com.  27. 

*^*  The  term  t^pprtntice  appears  to  have 
been  first  used  in  the  law;  at  least,  the 
word  does  not  occur  in  application  to 
mechanic  arts  before  the  reign  of  Henry 
IV.  (but  see  Tearb.  T.  8  Edw,  III.  26,) 
while  appreniiceM  in  law  are  mentioned  m 
an  ordinance  in  the  twentieth  year  of  Ed- 
ward L  2  Beevei  Hist.  Eng.  Law^  284, 
285.  CrQJW9  Hnt.  Eng.  Law,  101,  432, 
(Am.  ed.)  Spelman,  voc.  Apprentieik  The 
•  nune  of  apprentice  in  law  was  given  indis- 
criminately to  all  stndents,  but  those  of 
the  inns  of  court  were  distinguished  by 
the  epithet  nobilioret,  or  apprenUdi  ad 
barrae,  because  they  were  admitted  to 
plead  at  the  bars  of  all  the  courts,  except 
the  court  of  Common  Pleas.  CroM^e 
Hist  Eng.  Law,  431.  Spelnum.  Fortes- 
cue,  ubi  sup.  Plowden  and  Finch  both 
style  themselves  in  their  works,  apprentices 
of  law.  After  the  word  came  to  be  appli- 
ed to  learners  of  the  mechanic  arts^  it  fell 
into  disuse  in  law,  and  the  term  barrister 
to(^  its  place.  Crabb^s  Hist.  ub.  sup.  It 
is  used*  however,  in  the  reports,  as  kite  as 
the  eleventh  year  of  Charles  L  Wilkin- 
son V.  Merryland,  Cro.  Car.  449*  Mr. 
Barrington  is  inclined  to  think  that  ap- 
prentice was  a  corruption  of  appris^  or  ap- 
pris  en  ley,  (learned  in  the  law,  an  epithet 
by  which  a  counsellor  is  still  descrilyed  in 
records^  Barring t.  Obs.  Stat.  811,  345, 
note  m.  Probably  botii  terms  were  em- 
ployed as  designating  the  degrees  of 
Imowledge  which  the  student  successively 
attained,  from  apprenti,  (a  learner,)  becom- 
ing appris,  (learned);  but  apprentice  was 
certainly  the  established  professional  titie. 
Formerly  the  suitor,  who  was  the  climt  of 
the  serjearU,  was  called  the  master  of  the 
apprentice  of  the  court  whom  he  employ- 
ed, whether  that  apprentice  was  acting  as 
lus  attorney,  or  as  his  counsel  in  courts  in 
which  Serjeants  did  not  usually  attend. 
6  Man.  <fe  Or.  835,  note,  citing  Serviens 
ad  legem,  11,  45,  188.  8  Reeves'  Hist. 
Eng.  Law,  238.  See  Attorney,  Dominus, 
Master. 

APPRENTISE.  L.  Pr.  Apprentice. 
Kelham. 


APPBBNTIBSAOK  L.  Rv  A^ptm- 
ticeehip  pr  novitiate,  {tiroeiMum^  ^P^ 
man.  Cowell.  The  state  oi  an  BMeatoe^ 
or  the  term  for  which  he  is  bouuL*  Ap- 
prenHsage  is  used  ,by  old  Bng^isk  writeim. 
Richardson's  Diet. 

APPRSNTIZ.  L.  Pr.  Apprentice.  Un 
apprentis  de  la  court  leroy,  et  titUmme; 
an  apprentice  of  the  king^s  coort  and  an 
attorney.    Kelham. 

APPRESTER.  L.  Pr.-  Ta  prefMie. 
Apprest ;  prepared,  ready.    L.  Er.  jpict. 

APHlEiSTEa  L.  Fr.  Payments; 
loans.    Kdham. 

APPBIMEa    U  Fr.     Flnt    KeLkam. 

KFVM^  Apprise,  {i^h  Apprises.)  L. 
Fr.  [from  apprendre,\io  leanLJ-  In  old  Eng- 
lish law.  Learned  or  skilled*  Apprises 
en  la  ley  ;  learned  in  the  law.  Litk  epiUh 
gus^  Leslays  gents  que  ne  «ofiii apprises  en 
la  ley ;  the  common  people  who  are  not 
learned  in  the  law.  tdtt.  sedL  S^l,  ^^e 
Apris. 

APPRISINQv  In  old  Scot<^  law.  A 
diligence  or  process  for  attaching «  d^A- 
or^s  land  and  oonveymg  it  to  4he  creditor, 
in  payment  of  his  debt  In  lieu  oi  thia, 
the  process  of  a^udioation  was  introdaced. 
BelTs  Diet. 

APPROACH,  Right  of.  In  interna 
tional  law.  A  term  applied  to  the  right  ef 
visit  or  visitation  of  vessels  at  sea,  for  the 
purpose  of  ascertaining  their  natioo^  cha- 
racter. 11  Wheaton's  R.  1,  43.  1  Eenfs 
Com.  153,  note.     See  Visit,  Visitation. 

APPROBARE.  L.  Lat  In  old  Eng- 
lii^  law.  To  Improve.  Tomu.  PL  M. 
See  Approve. 

APPROBATE  AND  BEPROBATK. 
In  Scotch  law.  To  aj^rove  and  reject ;  to 
take  advantage  of  one  part,  and  reject  the 
rest  BelPs  DicL  Equity  suffers  no  per- 
son to  approbate  and  reprobate  the  same 
deed.     1  Eames*  Equity,  317. 

APPROBATOR.  L.  Lat  [from  aj^pro- 
bare,  q.  v.]  In  old  English  law.  An  ap- 
prover. Toums.  PI.  52.  See  Approvery 
Probator, 

APPROCHER,  Aprocher.  L.  Fr.  To 
come  to;  to  come  at;  to  approach.  jfTei- 
ham.  , 

APPROPER.  L.Fr.  To  appropr^te, 
Eelham. 

APPBOPERMENT.  L.  Fr.  Proper- 
ly.    Kelham. 

Appropriation.     Id. 

APPROPRIARR  L.  Lat  [from  arf,  to, 
tokd  prqprius,  one^s  pwn.]    In  old  £n{^iah 
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hew.  To  take  to  cme's  own  separate  aae; 
to  appropriate;  to  amfove.  Approprktn 
tl  inamdert  [eoiiimKiitam]  ;  to  approve,  or 
t^ante  and  endoee  a  commoit;  to  dia- 
common  it  BrmtU  foL  S38.  EmmMt 
Par.  Ant  33e. 

APPROPRIATION.  InEngUaheode^ 
fiagtjcai  law:  The  peipetnal  aaneiing  of  a 
benefice  to  some  spiruoal  corporation,  ei- 
tiker  sole  or  aggr«;ate,  being  the  patron  of 
the  Hving.  1  ^I  Com.  38i.  3  StepfL 
Cmm.  70—75.  1  CMW$  JSeal  Prop.  144, 
§121.  T^rwuMdeUZey.  CamiL  Wbere 
Uie  annemtioin  is  to  the  nte  of  a  lav  pei^ 
fion^  it  ik  asmtf  7  called  an  improprmtwtu 
1  OnW^  Real  Ptvp.  146,  §  180. 

APPROPRIATION.  In  cont»ct& 
Tlie  appiieation  of  a  smn  of  money  paid 
bj  a  debtor  to  bis  craditor,  to  one  or  more 
of  aevenl  debts  doe  from  the  former  to  the 
latter.  This  maj  be  made  by  the  debtor 
l^nsdf ;  or,  in  case  of  his  neglect,  by  the 
crefitor;  oiv  ^"^hcre  neither  has  made  it,  by 
the  law.  See  Stone  v.  Seymonr,  15  Wem- 
ddTt  ^  19^  for  a  fall  view  of  the  doo> 
trine.  And  see  4  MoMtCn  R.  3Sa.  5  Id. 
n,  82.     20  Pick.  JL  446. 

APPROVE.  [Lb  Lat  appntpriare^  mp- 
prmare  ;  L.  Pr.  approver ,  approver ^  appru- 
er.]  in:  <dd  English  law.  To  take  to  one's 
own  separate  nse,  (ad  proprium) ;  as  by 
endosiiigJaad:  thirt  was  before  common  or 
waste. .  To  enclose  for  the  pnrpose  of  cnl* 
tivation.^     See  h^ra. 

To  caMyate  land  after  enclosing  it*  To 
make  tiie  best  benefit  or  profit  of  it,  by  in- 
creasing the  rent  CoweU,  In  modem 
^rase,  to  improve  land. 

To  approve  common  mr  waste  land,  is  to 
enclose  and  convert  it  to  the  purposes  of 
hnriMuidry,  irhich  the  owner  might  alwm 
dOj  provided  he  left  common  simcient  K>r 
such  as  wore  entitled  to  it  SHat  Merkm, 
c.  4.  StaL  Weetm.  2,  c.  46.  2  £L  Com. 
34.  S/<f.240.  S8teph.Com.1.  SKenfs 
OanL   406.     See*  Appropriartf   Aj^frov^- 

APPROVE.  [L.  Lat  approbare.]  In 
old  criminal  law.  To  acctise  or  prove;  to 
flccnae  an  accomplice  by  giving  evidence 
Msinst  faint    See  Approvement. 

^'APraOVBD  AND  ENDORSED 
NOTE.**    See  20  WendelPe  R  4n. 

APPROVEMENT.  VL  Lat  approvm- 
mentmn^  appmamefUnm.]  In  En^ish  law. 
Ench>sare ;  the  enclosing  part  of  a  common 
orwraste  ground,  leating  sufficient  common 
wiA  ^ess  and  r^resa  for  the  commoners. 


2  BL  Oom.  84.  8  Id.  240.  1  CraWe 
Real  Prop.  201,  §  819.  M  806,  §  842. 
OowelL 

Enclosare  for  the  purpose  of  cnkivation ; 
ealtivati<m  or  improvement    Id. 

In  old  law.  The  profits  of  land.  Cfrompti 
Jur.  152. 

APPROVEMENT.  In  Ei^ish  crhni- 
nal  law.  A  species  of  confession,  wliioh 
was  when  a  person  indicted  of  Reason  or 
felony,  and  arraigned  for  the  same,  coniSsss- 
ed  the  &ct  beft>re  plea  pkaded,  and  appeal- 
ed or  aocoBed  others  his  accomplices  in  the 
same  ciime,  in  order  to  obtain  his  pardofc 
In  snch  ease  he  was  called  an  approver^  or 
prover^  (pro6aiorj)  and  the  party  appealed 
or  accused,  the  appellee.  4  BL  Com.  880. 
It  was  a  species  of  appeal,  and  triable  in 
some  cases  by  battdL  Id.  ibid.  Ooweil^ 
voc  Approver.  See  a  description  of  the 
practice  by  Lord  Mjax^sMd,  Cowp.  885. 
And  see  Barrimgt  Obe.  StaL  180. 

With  the  discontinuance  of  appeals  in 
England,  this  practice  has  become  obsolete ; 
the  present  practice  being  to  permit  the 
crimmal  who  confesses  his  guilt  to  give 
evidence  against  his  associates,  thus  making 
him  what  is  caUed  pteetCe  evidetteef  and  in 
the  United  States,  etaU^e  evidence.*  4  BL 
Com.  881^  4  Steph.  Com.  808,  800.  See 
Approver. 

APPROVEAMENTUM.  L.  Lat  Li 
old  English  law.  An  af^rovement,  or  im* 
provement     Cetoell^  voc  ApprovemenL 

APPROVER  \LlM.approbator,pro* 
5ator.l  In  English  criminal  law.  A  per^ 
son,  wiio  bein^  indicted  of  treason  or  felony, 
upon  his  arraignment,  before  plea  pleaded, 
and  with  a  view  of  obtaining  a  pardon,  con- 
foased  the  crime  chaiged  in  the  indictment, 
and  was  thereupon  emitted  hv  the  eomrt 
to  reveal  on  oath  the  aceompiices  of  hia 
gnik.*  4  BL  Com.  880.  The  accusation 
made  in  such  eases,  together  with  the  paift- 
ticnlars  of  the  disclosure,  was  caUed  an  cp- 
peal,  and  the  parties  accused,  the  appelleee. 
Id.  ibid.  J^mef.  fol  152.  Lord  Mansfidd, 
(7q«tPl885.  BarringLOb8.SUxLl%0.  See 
Approvement,  Appeal,  Prdbaior. 

APPROVER  UxLtLUappruator.]  In 
old  Aiglish  biw.  llie  bsftliff  of  a  lord  in 
his  ftanchise.  Stat.  9  Hen.  VL  c  10. 
Cornell.  The  hing'e  approvere  were  thoae 
that  had  the  letting  of  the  king's  demesnes 
in  small  manors,  to  his  best  advantage. 
StaL  51  Hen.  IIL  st  5.  Sherifis  wore 
sometimes  called  the  king^s  appro^en. 
StaL  1  Edw.  m.  0.  a     Oomdl.    BUhinL 
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The  word  was  sometimes  written  emprcver, 
Bhunt. 

APPROVER.  {lulAtappruamentum.] 
In  English  law.  ApproTement;  improve- 
ment "There  can  be  no  approver  in  de- 
ro^tion  of  a  right  of  conmion  of  turbary." 
1  Taunt.  436. 

APPROVER.  L.  Fr.  To  approve  or 
prove ;  to  vouch.    Kelham. 

To  appropriate.    Id, 

To  improve.     Id. 

APPRUAMENTUM.  L.  Lat  [from 
appruarey  q.  v.]  In  old  English  law.  Ap- 
provement; an  approvement)  or  improve- 
ment CowelL  Salvis  eidem  R.  apprua- 
mentis  wis;  saving  to  the  said  R.  his  ap- 
provements.   Reg.  Jud.  8. 

APPRU  ARE.  L.  Lat  jX.  Fr.  appru- 
erj  apprower.l  In  old  English  law.  To 
approve  or  improve  [land.]  Stat,  Westm. 
2,  c  46.  Commcdum  suum  facere  et  ap- 
pruare ;  to  make  his  own  profit  and  to  ap- 
prove. Fleta,  lib.  4,  c  20,  §  6.  Id.  lib. 
2,  c.  72,  §13.  Appruari;  to  be  approved. 
Compastariy  de  ovUi  faldarij  appruari,  et 
emendari.     Id.  lib.  2,  c.  73,  §  6. 

To  benefit,  or  obtain  a  benefit,  by  ap- 
provement Quantum  daminus  se  appm- 
are  possit  in  eisdem  boms.    /<i.  c  71,  g  6. 

APPRU ATOR.  L.  Lat  [from  appru- 
are,  q.  v.]  In  old  English  law.  An  ap- 
prover [of  lands.]  Tanquam  appruator  et 
eultor  optimus;  as  the  best  approver  and 
cultivator.  Fleta,  lib.  2,  c  76.  Pro  dis- 
creto  fmprnatore  eognitus.    Id.  c  73. 

APPULSUS.  Lat  [from  appellere^  to 
drive  to.]  In  the  civil  law.  A  driving 
to,  as  of  cattle  to  water.    Dig.  8.  3.  1.  1. 

APPUNCTUARE.  L.  Lat  In  old 
English  law.  To  appoint  Nominaindi  et 
i^punctuandi;  of  nominating  and  appoint- 
ing.    Bunh.  215. 

APPURTENANCES,  [jjiciently  writ- 
ten appertinanees  ;  from  L.  Fr.  apurtenaun- 
ceSy  (q.  V.)  L.  Lat  appertinentioy  pertinent 
ties.]  Things  belonging,  appertainmg  or 
appurtenant  to  another  thing  as  principal, 
(as  a  right  of  way,  or  other  easement,  to 
land;  a  right  of  conmion  to  a  pasture ;  out- 
houses, bams  and  orchards  to  a  house  or 
messuage);  and  which  pass  as  incident  to 
the  principal  thing;  in  Scotch  law,  pertir 
nmts.*  Tne  sinflru&r  appurtenance  is  some- 
times used«  ^An  appurtenance  is  some- 
thing annexed  to  another  thing  more 
worUiy."  Story,  J.  1  Sumner's  R.  492, 
495. 

Where  a  conveyance  is  made  of  a  house 


''with  the appurtenaneeSy^  the  garden,  cui^ 
tilage  and  close  adjoining  to  the  house, 
and  on  which  the  house  is  built,  will  pass 
with  it,  as  being  included  in  the  word  ap- 
purtenatkces ;  but  no  other  land  will  pass, 
although  usually  occupied  with  the  house.* 

2  Saund.  401,  note  (2).  1  Steph.  Com. 
449.  2  Chitty's  Bl.  Com.  17,  note  (3). 
Hargr.  Co.  Litt.  note  21,  Hb.  1.  As  to  a 
right  of  way  passing  by  this  word,  see  4 
Ad.  it  mi.  749.  bB.d:  Ad.  791.  So,  in 
the  lease  of  a  house,  nothing  will  pass  un- 
der the  name  of  appurtenances^  which  has 
not  been  reputed  or  accepted  as  a  parcel 
thereof.  2  Crabb's  Real  Prop.  246,  247, 
§  1299.  As  to  water-rights  and  secondary 
easements,  see  Angell  on  Water-Courses^ 
chap.  5,  §158  et  seq.  In  a  devise,  the 
woixi  appurtenances  is  construed  to  mean 
whatever  is  necessary  to  the  commodious 
enjoyment  of  a  thing;  and  by  a  devise  of 
a  messuage,  without  the  words  ''with  the 
appurtenances,^^  the  ^trden  and  curtilage 
will  pass,  and,  where  Uie  intent  is  apparent, 
even  other  aidjacent  property.  2  Powell 
on  Devises,  190.  2  Saund.  401,  note  (2). 
1  B.d:  C  350.  2  Chitty's  Bl.  Com.  17, 
note  (3).  Id.  19,  note  (7).  See  Appur- 
tenant. 

A  ship's  boat  (Lat  scapha,)  is  not  con- 
sidered as  an  appurtenance  of  the  ship,  and 
will  not  pass  witn  the  ship  under  the  word 
appurtenances.  Dig.  21.  2.  44.  I(L  33. 
7.  29.  Roccus  de  Navibus  et  Naulo,  not 
20.  Abbott  on  Shipping,  5.  17  Mass. 
406. 

APPURTENANT.  \L.L&tpertinens.] 
Belonging  to;  accessory  or  incident  to. 
Iliis  word  answers  to  the  accessorium  of 
the  civil  law.  2  Stepk.  Com.  30,  note. 
Land  is  not  property  appurtenant  to  a 
house,  but  it  may  pass  by  such  words  in  a 
deed  by  reputation,  in  common  pariance, 
and  by  the  intent  of  the  parties.  2  CraWs 
Real  Prop.  247,  §  1299.     Cro.  M.  918. 

3  Salk.  40.  2  Saund.  401  a.  2  Chitty's 
Bl.  Com.  19,  note  (7).  Nor  can  land, 
strictly  speaking,  be  appurtenant  to  land. 
But  a  thmg,  to  be  appurtenant  to  another, 
must  be  of  a  different  and  congruous  na- 
ture, such  as  an  easement  or  servitude,  or 
some  coUateral  incident  belonging  to,  and 
for  the  benefit  of  the  land.  Story,  J.  I 
Sumner's  R.  21,  37.  PIoukI.  170.  Co. 
Litt.  121  b.  Thompson,  J.  10  Peters'  jR 
25,  54.     1  Hilliards  Real  Prop.  340. 

APRES,  Apree.    L.  Fr.    After;  aftei^ 
wards.    L,  Fr.  Diet.    En  aprts;  hemeaf- 
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ter,  moreoYer.    Id.    Cyapm;  thereafter. 
Id, 

Next;  nearest  to.    JTelham, 

APRia  L.  Fr.  Learned.  JTay  apris 
ffur  leif  et  pur  un  principle  et  maxims  en 
noeire  ley^  que^  ^c :  I  have  learned  for  [a«] 
law,  and  for  [as]  a  principle  and  maxim  in 
our  law,  tliat,  Ac.  Yearb.  M.  2  Hen.  VI. 
1.  Apris  de  la  leie;  learned  or  versed  in 
the  law.     Kelham, 

APUD.  Lat  In  the  civil  law.  With. 
Dig,  50.  16.  63.     See  Penee. 

Before.     Dig,  45.  1.  122.  5. 

In.     Dig.  16.  3.  5.  2. 

Ta     Dig,  35.  2.  10.     Id,  10.  2.  48. 

Among.  Apud  acta;  among  the  acts. 
See  Apud  acta. 

In  old  English  law.  At.  Apud  turrim; 
at  the  Tower.  Bract.  foL  360  b.  Apwi 
London^  videlicet,  in  parochia  beata  MaruM 
de  araUnUj  in  warda  de  Cheap;  at  Lon- 
don, to  wity  in  the  parish  of  St  Mary-^e- 
bow,  in  the  ward  of  Cheap.  Towns,  PL 
166.  2  Ld,  Raym,  1043.  The  old  form 
of  laying  a  venue  in  London. 

APXJI)  ACTA.  Lat  In  the  civil  law. 
Among  the  acts  or  recorded  proceedings ; 
in  the  course  of  a  judicial  procedure ;  in  the 
presence  of  a  judge.  D%g,  2.  4.  17.  Id, 
60.  2.  1,  3.  Cod.  2.  14.  28.  Id,  1.  57.  4-7. 
Id,  7.  61.  1.  Id,  9.  4.  2.  If  a  party  de- 
sired to  appeal  apud  acta,  that  is^  in  the 
presence  of  the  judge,  at  the  time  of  the 
sentence,  or  in  the  course  of  recording  it, 
he  might  do  so  by  simply  saying,  AppeUo; 
a  appeal)  Dig.  49.  1.  2.  2  BroumU  Civ. 
Law,  436. 

This  term  has  been  retained  in  the  mod- 
em civil  law,  and  in  Scotch  and  admiralty 
kw.  It  is  sometimes  Englished,  ^  in  the 
book  of  acts,''  ^  among  the  acts  of  the 
court"  Clerkes  Prax.  Cur,  Adm.  titt 
7   8. 

'aJPUD  pares.    L.  Lat    By  or  be- 
fore the  peers.     Feud.  Lib.  2,  tit  16. 

APUKIL.     L.  Fr.    April    Kelham. 

APURTENAUNCES.  L.  Fr.  Appur- 
tenances.  Used  by  Britton  as  another  name 
for  incorporeal  things,  {chosee  nent  corpo' 
fWSef^  or  rights  in  land.   Britt.  c  54. 

AQUA.  Lat  [L.  Fr  ewe,  awe,  aeue.1 
In  civil  and  old  English  law.  Water. 
2>^.  39.  3.  Id.  43.  20.  Cod.  3.  34. 
Jleta,]ih.4,c,  28,  §§4,  5. 

A  stream  of  water;  a  water-course. 
J^te,  Kb.  4,  c  28,  |  5. 

Aqua  pluvia;  ram  water^  {qua  de  ecelo 
cadit.)    Dig.  39.  3.  1.  pr. 


Aqua  projluene;  flowing  or  running 
water.     Dig.  1.  8.  2. 

Aqua  quotidiana;  daily  water;  water 
that  miicht  be  drawn  at  all  times  of  the 
year ;  (oud  quie  quotidie  poeeit  uti,  ei  vel- 
leL)     Dig.  43.  20.  1.  2,  3,  4. 

Aquaoutiva;  summer  water;  water  that 
was  used  in  summer  only.  Dig.  43.  20. 
1.  3,  4. 

Aqua  fonianea  ;  spring  water.  FUta, 
Ub.  4,  c.  27,  §  8. 

Aqua  currene;  running  water.  Id,  lib.  4, 
c  6,  §  3. 

Aqua dulcie or friaea;  freshwater.  Reg. 
Grig,  97.     Bract,  fol  117,  135. 

Aqua  eaha  ;  salt  water.    Id,  ibid. 

Aqua  treetomata ;  [ewe  trestume;)  a 
stream  turned  out  of  its  course.  Bpoet. 
fol  115. 

Aqu  cedit  lOle.  Water  belongs  to,  or 
goes  with  the  land  [which  it  covers.]  Co. 
Litt,  4  a,  b.  %  BL  Com.  la  Hale  de 
Jure  Mar.  pars  1,  c  1. 

Aqu  earrit  et  dekt  eumre,  it  eirrm 

MleMt.  Water  runs,  and  ought  to  run  as 
it  has  used  to  run.  3  Buletr.  339.  Story, 
J.  3  Sumner's  JR,  189,  199.  3  Kent's 
Com,  439.    Angell  on  Water-Courses,  ch.  4, 

93.  A  running  stream  should  be  left  to 
,ow  in  its  natund  channel,  without  altera- 
tion or  diversion.  A  fundamental  maxim 
in  the  law  of  water-courses.  Woodward, 
J.  26  Penn,  St,  R.  413. 

AQUA  COOPERTA.  L.  Lat  Cov- 
ered  with  water.     2  P.  Wms.  128. 

AQUuE.  Lat  In  old  En^ish  Uw. 
Waters.  Reg.  Grig.  97.  Streams.  Stat, 
Westm,  2,  c  47.  Aquarum  cursus;  water> 
courses.     Towns,  PI,  20. 

AQU^EDUCTUS,  Lat  [from  aqua, 
water,  and  ductus,  a  leading;  a  duct  or 
pipe.]  In  the  civil  law.  The  right  of 
leading  water  through  another's  land,  (jus 
aquso  ducendffi  per  fundum  aUenum.) 
Inst.  2.  3.  pr.  Dig.  8.  3.  pr.  Cod,  11.  42. 
Or,  as  Bracton  more  fully  defines  it,  the 
right  of  leading  water  from  another's  land,* 
and  through  another's  land  to  one's  own, 
for  Uie  purpose  of  irrigation,  or  other  con- 
venience; \juA  aqu»  ducend»  ex  fundo 
alieno  et  per  funaum  alienum  usque  ad 
fundum  prqprium,  ad  irrigandum  agrum 
suum,  vel  ad  aliud  commodum  faciendum,) 
Bract,  fol  231  b.  A  species  of  rural  ser* 
vitude,  the  opposite  of  the  wrvitus  aqua 
educendcB,  which  was  the  right  of  leading 
off  the  water  fr^m  one's  own  on  to  anoth- 
er's ground.     Dig.  S.  3.  29. 
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A^U JB  HAXJSTUS.  Lb!  [from  aqua^ 
water,  and  kauatus,  a  drawing.]  In  the 
dhril  law.  The  right  of  drawing  water 
from  another^s  spring  or  well  Inst  2.  9,  ^, 
Dig.  8.  8.  1.  1.     Braet.  foL  281  b.  fi32. 

AQUAGIUM*  Lat  [qua&i  nqumnpiumy 
i.  e.  ciquce  d^i€ttu.']  In  old  records.  A 
duct  or  passage  for  water;  a  canal,  ditch 
or  trencn  for  leading  off  water,  especially 
from  marshy  grounds.     Spdman,    OawelL 

Aquagangium,  The  passage  or  flow  of 
water,  (Sax.  watergang);  a  trench  or  drain 
to  carry  off  water.  The  sune  nearly  as 
aquagium,     Cawell,  voc  Watergang. 

Aquagaugium.  A  water-gage.  A  mark 
placed  on  the  banks  of  streams  to  show 
when  the  water  rose  to  a  certain  point. 
Spelman,    ' 

AQUATIC  RIGHTS.  Rights  to  the 
use  of  the  sea  and  rirers,  for  the  purpose 
of  fishing  and  navigation,  and  also  to  th^ 
soil  in  the  sea  and  nvers.  Schultea*  Aquat- 
ic RightSy  per  tot  S  Jtmf$-  Com.  419, 
421.  See  Fishery y  Alluvieny  Afmlsiony 
Derelictian,  Filum  dqUaSy  Riparian  rights. 

AR'.  A  contraction  or  abbreviation  of 
^rmi^w,  (esqinre.)     1  Instr^  Cler.  9. 

ARA  ETB.  L.  Fr.  Shall  have  been. 
Kelham.    * 

ARABAJTP.  Lat  In  old  En^sh  kw. 
They  plonghed.  Arahant  et  herctahant  ad 
curiam  dwnini;  they  ploughed  itod  har- 
rowed at  the  lord's  <;onH.  A  phrase  of 
fireqaent  occurrence  in  Domesday  Book, 
signifying  tlist  the  vassals  to  whom  it  was 
implied,  w^re  bound  to  plough  and  harrow 
the  lands  of  th^  lord  within  his  court,  that 
is,  within  his  manor.  Spelman.  See 
Court. 

ARACK  L.  EV.  T6  erase ;  to  defece. 
L.  Fr.  DieU     Kelham. 

ARACHER,  Aracer.  L.  Fr.  To  root 
np ;  to  grub  or  pull  up  by  the  roots.  KeU 
knm. 

ARACINE.  L.  Fr.  Rooted;  taken 
root     Arbires  araeines.     Britt.  e.S3. 

ARAJRU,  Arair.  L.  Fr.  T6  prepare; 
to  array;  to  settle.    Kelham. 

ARAGE.  In  old  Scotch  kw.  An  old 
form  of  the  word  average^  (q.  v.)  '  Skene  de 
Verb.  Signif. 

ARAGE.  L.  Fr.  Mad;  insane.  Ara- 
ges;  madmen.     Kelham.     See  Arrage. 

AR  AHUM.  L.  Lat  Tfrom  Sax.  ar,  are, 
honor,  reverence.]  In  old  European  law. 
A  consecrated  place.  L.  Ripuar.  tit  82, 
§  8.     Spehnan. 

ARALIA.     L.   Lat    [from    ararSy   to 


plough.]  In  old  English  law.  Arable 
grounds;  lands  devoted  to  tillage,  {agri 
cultures  dati,arva.)  Spelnum.  Domesday 
Booky  cited  ihid.  In  some  dictioinries, 
this  word  is  incorrectly  Written  amaik^ 
and  arutic^ 

ARARE.  Lat  {L.  Fr.  arery  erer.]  To 
plougli ;  in  old  English,  to  ear  or  are. 

ARATOR  Lat  [from  ararty  q.  v.]  In 
old  English  law.  A  ploughknan ;  an  arable 
fiumer.     Brande. 

ARATRIFABER  L  Lat  [ftom  eara- 
trumy  a  plough,  and  fabery  a  smitL]  A 
plough-wright     Towns.  PI.  287. 

ARATRUM  TERROR  L.  Lat  In  old 
English  law.  A  plough  of  land ;  a  plough 
land ;  as  much  land  as  could  be  tilled  with 
one  plough.  Whishaw.  BelPs  Diet  See 
Oarucate. 

ARATURA  TERRiE.  L.  Lat  In  old 
English  law.  The  ploughing  of  land ;  the 
service  which  th6  tenant  was  to  do  for  his 
lord  in  ploughing  his  land.     Whishaw. 

ARATURIA.  L.  Lat  [from  area^ 
q.  v.]  In  old  English  law.  Land  used  for 
ploughing;  arable  landy  {campus  arahiiis.) 
Spelman. 

ARAYER,  Araery  Arair.  L.  Fr.  To 
array :  to  prepare ;  to  settle.    Kelham. 

ARBITER  Lat  In  the  Ronaan  litw; 
A  judge  invested  with  a  discretionary 
power.  A  person  appointed  by  the  prte- 
tor,  to  examine  and  decide  that  class  of 
causes  or  actions  termed  banm  fideiy  and 
who  had  the  power  of  judging  according 
to  the  principle  of  equity,  (ex  esquo  et 
bono);  distinguished  from  th^  judeg, 
(q.  V.)  who  was  bound  to  decide  accord- 
ing to  strict  law.  Inst  4.  6.  1.  Cooper^ s 
iVotet,  in  he.     Brissonius.     Oowell. 

A  person  to  whom  contending  parties 
submitted  the  decision  of  their  dispute, 
without  the  interference  of  a  magistrate; 
answering  to  the  modem  term  oMtrator, 
The  arbitri  were  appointed  by  an  agree- 
ment called  compromissumy  and  were 
hence  termed  arbitri  c6tnpromissariiy  or 
arbitri  ex  eompromisso.  Dig.  4.  8.  Cod. 
2.  56.    Oooper^s  Inst  «b.  sup.    Brissonius:^ 

In  Scotch  law.  An  aribitrator.  Beirm 
Diet 

ARBITRAMENT,  ^rWf«m«ie.  [LLat. 
arbitram^entumy  arbitrium.]  The  awmrd, 
determination  or  decision  of  arbitrators 
upon  the  matter  of  dispute  which  has  been 
submitted  to  them.*  Cowell.  Termer  A 
la  Ley.     See  Awe^. 

ARBITRATION.  [Lat  arWm^to.arM^ 
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frolML]  The  invettigstaoii^  before  nn  on- 
oiBeud  person,  of  tiie  matter  in  difference 
between  eontending  parties,  pnnoant  to  an 
tgrennent,  (osiiaMy  in  writing,)  termed  a 
ttf^MMMfon.*  Brattde.  Hie  adiadieation 
opon  a  matter  in  oontroTers^j^,  by  private 
indifidoals,  selected  and  appointed  dj  the 
psfties.  P.  Cyclopedia.  8  Bl.  Com.  16. 
ZStepLCom.^4.  miUng$<mAmwrd$,^, 
ARBITRATOiL  Lat  and  &ig.  [Lat 
axiiter  MfiiprofTMfaartiM.]  A  disinterMted 
penoB,  to  whose  judgment  or  decision 
matters  m  dispnte  are  snbmitted  by  con- 
sent of  parties.  8  BL  Com.  16.  Reg. 
Orif.  HI. 

An  arbitrator  is  a  jad^  of  tQ  ^nndters 
of  law  and  faot  inchided  in  the  case  kib- 
mitted  to  him;  and  being  a  jndge  cb<Men 
by  the  parties  themselTes,  his  decision 
generallj  is  absolutely  final  BilUnpe  on 
Awarde,  55—65.  kuseelTe  Arbitrator, 
111  It  is  the  nsnal  practice  for  eaoh 
psr^  to  i^point  an  arbitrator,  with  a  stip- 
tiktion  that  if  the  arbitrators  do  not  agree, 
another  person  shall  be  called  in  as  um- 
fire,  to  whose  sole  judgment  it  is  then  re- 
ferred   3  Bl  Cam.  16.  .  See  Umpire. 

ARBTTRATUa  L.  Lat  In  old  Eng- 
IiBb  law.  Awarded.  Idem  arhitratoree 
arbilrati/WtMmr  ei  adjudicaseent ;  the  said 
ubitrators  awarded  and  adjudged.  Beg. 
Orig.ni. 

ARBITRnJM.  K  Lat  Jfrom  arbiter, 
q.  Ti]  An  award ;  the  decision  of  an  arbi- 
trator. Bt^.Orig.  in.  irUCrlM  Mt  j««- 
Cint  An  award  is  a  judgment  Jenk. 
Cent  137.  Arbitrium  est  judicium  boni 
nri,  eeeundum  eequum  ei  bonum.  An 
awa^  k  the  judgment  of  a  good  mto,  ac- 
cording to  equity  and  Tirtne.  S  Butetr.  64. 
Discretion  or  judgment  used  in  making 
a  decision.  Lex  nonexacte  definite  eed  arbi- 
tno  boni  viri  permittit ;  the  Law  does  not 
exactly  define,  but  leaves  to  the  discretioti 
of  a  conscientious  man  or  judge*  Grotiue 
de  jSfiUt  s.  8.     1  Bl.  Com.  61. 

ABBOB.  Lat  In  the  Roman  law.  A 
tree.  Dig.  43.  27.  Id.  47.  7.  Under 
this  name  were  included  vines,  (vtfe*,)  ivy, 
(A«fer(F,)  reeds,  (oTttJwttiiet.)  2)6;.  47.  7.  8. 
Id.  43.  27.  1.  8.  But  not  phmts  that  were 
so  tender  as  to  be  classed  among  herbs. 
Id.  47.  17.  4.  Nothing  could  be  properly 
called  earbor,  (a  ^ee)  which  had  not  taken 
toot,  unless  where  it  had  been  transptant- 
eA    /A  47.  7.  8.  3,  4. 

The  mast  of  a  ship.     Dig.  14.  2.  8w  6. 
In  old  Bnglii^  W.    A  tree;  a  tree 


growing,  as  distinguished  from   Hgnum^ 
wood,  ^  e.  dead  wood,  or  wood  cut) 

Axbor  dam  cretcit,  ligmim  emu  eretcere  D«teit 

[That  which  is]  a  tree  while  it  grows  fie] 
wood  when  it  ceases  to  grow.     Cro.  Jac 

166.  Hob.  77,  in   marg.     Bee   Lignum. 
But  see  Dig.  47.  7.  8.  5. 

ARBOR  CIVILIS.  Lat  In  old  Eng- 
lish law.  A  civil  tree ;  a  tree  of  parent- 
age. A  figure  or  table,  in  the  shape  of  a 
tree,  showing  the  decrees  of  relationship 
betwe^i  persons,  and  the  course  of  de- 
scents from  one  to  another.  Hal^t  HitK 
Com.  Law,  335.  Bracton  made  use  of  a 
^tree''  of  this  kind,  as  an  illusttation,  and 
Infers  to  it,  (fol.  68  b.)  as  a$Ue  prindpimm 
libri  picta,  but  it  is  not  found  in  the  print- 
ed copies  of  his  work.  An  arbor  ciwilie 
may  be  found  in  Lord  Coke's  first  Insti- 
tute, and  in  Hale's  History  of  the  Con»- 
mon  Law. 

ARBOR  FINAUS.  Lat  InoldEngw 
lish  kw.  A  boundary  tree;  a  tree  used 
for  making  a  boundary  line.    Braet.  M. 

167,  207  b.     See  Bound  tree. 

ARCA.  Lat  In  the  civil  law.  A 
chest  or  coffer;  a  place  for  keeping  money. 
Dig.  80.  30.  6.     Id.  32.  64.     Bnetoniue. 

ARCA  CHIROGRAPHICA  (or  CHI- 
ROGRAPHORUM)  JUD^EORUM.  h. 
Lat  The  charter  chest  of  the  Jews.  A 
common  chest,  with  three  locks  and  keys, 
kept  anciently,  in  England,  by  certain 
Christians  and  Jews  specially  designated 
for  that  purpose,  in  which  all  the  con* 
tracts,  mortgages  and  obligations  belong- 
ing to  the  Jews  were  kept;  and  this  by 
order  of  King  Richard  I.  Blount.  Mel- 
log  de  Jur.  Marii.  465,  466. 

ARCANA  IMPERIL  Lat  Mysteries 
of  government;  secrets  of  state.  1  BL 
Com.  387. 

ARC ARIU8.  Lat  [from  area,  a  chest] 
In  civil  and  old  English  law.  A  treasurer; 
a  keeper  of  public  money.  Cod.  10.  70. 15. 
Spelman. 

ARCEO.  L.  Lat  In  old  records.  A 
saddle-bow.     Coumll, 

ARCEWESCHE,  Arceeveeque.  L.  Pr. 
Archbishop ;  an  archbishop.  Con/.  Chart. 
25  Edw.  I.  Kelham.  Corruptions  of  arek- 
ieveeque. 

ARCHAIONOMIA,  (Or.  4i^x«*<»^t«»)  **^ 
de  prieeie  Anglorum  legibus.  llie  tide 
of  a  collection  of  Saxon  laws,  made  by 
Mr.  Lambard  in  the  time  of  ^een  Blisa- 
bea,  and  to  whioh  additi«is  were  mMU 
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hj  Dr.  Wilkins.  1  Beeves'  Hist.  Eng. 
iaWy  21,  Some  of  these  Saxon  laws  are 
now  considered  as  spurious.  2  jffallam's 
Middle  Ages,  444.  1  Spencers  Chancery, 
18,  19,  and  note.  See  Leges  Edwardi 
Confessoris. 

ARCHBISHOP.  [Lat  arckiepiscopus, 
Fr.  arckievesqueA  In  English  ecclesiasti- 
cal law.  The  chief  of  the  clergy  in  his 
province,  having  supreme  power  under  the 
Jdng  or  queen  in  all  ecclesiastical  causes.* 
1  £L  Com.  380.  3  Steph.  Com.  62. 
Wharton's  Lex.  The  archbishops  in  Eng- 
land are  also  termed  primates  and  metro- 
politans, (go.  V.)     1  Wooddes.  Lect.  181. 

ARCHDEACON.  [L.  Lat  archidiaco- 
nuSy  archilevita.]  In  En^ish  ecclesiastical 
law.  An  ecclesiastical  officer  having  juris- 
diction inmiediately  subordinate  to  the 
bishop,  through  the  whole  of  his  diocese, 
or  in  some  particular  part  of  it  He  is 
usually  appointed  by  the  bishop  himself, 
and  has  a  Jdnd  of  episcopal  authority, 
originally  derived  from  the  bishop,  but 
now  independent  and  distinct  from  his. 
1  Bum's  Eccl.  Law,  68,  69.  1  Bl.  Com. 
383.  3  Steph.  Com.  69.  4  Beeves'  Hist. 
Eng.  Law,  6.     Cowell. 

ARCHDEACON'S  COURT.  In  Eng- 
lish  ecclesiastical  law.  A  court  held  be- 
fore a  judge  appointed  by  the  archdeacon, 
and  called  his  official  3  Steph.  Com.  430. 
Its  jurisdiction  has,  until  recently,  com- 
prised the  granting  of  probates  and  admin- 
istrations, and  ecclesiastical  causes  in  gen- 
eral, arising  within  the  archdeaconry.  Id. 
ibid.  It  is  the  most  inferior  court  in  the 
whole  ecclesiastical  polity  of  England. 
3  Bl,  Com.  64.     See  Ecclesiastical  courts. 

ARCHES  COURT,  or  COURT  OF 
ARCHES.  [L.  Lat  curia  de  arcubus.] 
In  English  ecclesiastical  law.  A  court  of 
appeal,  and  also  of  original  jurisdiction, 
belonging  to  the  archbishop  of  Canter- 
bury; so  called  from  its  having  been  an- 
ciently held  in  the  church  of  ot  Mary-le- 
bow,  (Beata  Maria  de  arcubus,)  or  Bow 
church,  (literally  the  '^  church  of  arches,"  so 
termed  from  the  foshion  of  its  steeple.)* 
Beg.  Grig.  64  b.  3  Bl.  Com.  65.  3  Steph. 
Com.  431.  4  Beeves'  Hist.  Eng.  Law,  104. 
Cowell.  The  judge  of  this  court  is  called 
the  Dean  of  the  arches,  and  his  office  is  to 
receive  and  determine  appeals  from  the 
sentences  of  all  inferior  ecclesiastical  courts 
within  the  province.  3  Bl.  Com.  66.  Man^ 
suits  also  are  brought  before  him  as  origi- 
nal jndge,  the  cognizance  of  which  pro- 


perly belongs  to  inferior  jurisdictions  with- 
in the  province,  but  in  respect  of  which  the 
inferior  judge  has  waived  his  jurisdicti(m 
under  a  certain  form  of  proceeding  known 
in  the  canon  law  by  the  denomination  of 
letters  of  request.  3  Steph.  Com.  431. 
2  Chitt.  Gen.  Pr.  496.  From  the  Court 
of  Arches  an  appeal  formerly  lay  to  the 
Court  of  Delegates,  but  it  now  lies,  by 
stotute  2  A  3  Will  IV.  c.  92,  to  the  priv^ 
council  3  Stq>h.  Com.  ub.  sup.  Urn 
court  is  now  held  at  Doctors'  Conunons. 
2  Chitt.  Gen.  Pr.  499. 

ARCHICAPELLANUa  L.  Lat  In 
old  European  law.  A  chief  or  high  chan- 
cellor, (summus  cancellarius.)    Spelman. 

ARCHIDIACONUS.  L.  Lat  In  old 
ecclesiastical  law.  Archdeacon.  Spelman, 
voc.  Archiepiscopus.  Called  also  archiU- 
vita.     Id. 

ARCHIDUX.  L.  Lat  In  old  Euro- 
pean law.  Archduke.  Spelman,  yqc.  Arehr 
tepiscqpus. 

ARCHIEPISCOPUS.  Lat  In  ecde- 
siastical  law.  Archbishop ;  an  archbishop. 
Spelman.  Archiepiscopus  Cantuar.;  arch- 
bishop of  Canterbury.  Archiepiscopus 
Ebor. ;  archbishop  of  York.  Towns.  PI. 
148. 

ARCHIETUS.  A  contraction  of  arch- 
iepiscopus.    1  Instr.  Cler.  8. 

ARCHIOMUM,  Arcomum.  L.  Lat  In 
old  records.     A  stack  or  mow.     Spelman. 

ARCHIVES.  (X.  Lat  archiva,  archia, 
(Gr.  ipx<7«,  Nov.  v4,)  gramnuUophglada, 
chartophylacia,  tabularia,  tablina."]  A  place 
or  apartment  where  the  public  papers  or 
records  of  a  state  or  community  are  depo- 
sited; a  repository  of  ancient  recoitk, 
charters  and  evidences,  such  as  the  Rolls' 
office  and  the  Chancery  and  Exchequer 
offices  in  England.  P.  Cyclopedia.  CowelL 
A  repository  of  records  established  by 
public  authority.  Poth.  Obi.  part  4,  di.  1, 
art  2,  §  2. 

The  records  or  writings  so  deposited. 

A  private  repository  in  libraries.  Cowell. 
See  Archivum. 

ARCHIVUM,  Archium.  [Gr.  dpx*?-;] 
In  the  civil  law.  A  place  for  the  public 
deposit  of  writings,  instruments  or  record&i 
(quo  in  publico  instrumenta  deponuniur^ 
archio  forte,  vel  grammatophylacto.)  IHg. 
48.  19.  9.  6.  The  Gr.  singular  ifx^Xmw  is 
used  by  Justinian,  in  his  16th  Noyel, 
(chap.  6,  §  2,)  to  denote  the  building  in 
which  records  are  kept,  and  which  is  de- 
scribed as  some  public  building  in  a  city. 
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set  apart  for  tlie  reception  of  recorda, 
luder  the  care  of  a  keeper,  where  tl^ey 
could  be  preserved  from  injury,  and  yet  be 
aecesBible  to  those  who  would  consult 
them.  The  plural  ipx^t*  is  used  in  other 
places.     JVor.  74,  c  4,  §  2. 

APxan,  A^x^v.  Or.  In  the  Boman  law 
A  ruler;  a  mi^^istrate.  J)iff.  26.  6,  21. 
Nwf.  95. 

ABCffiUM,  Areepa.  L.  Lat  In  old 
European  law.  An  archive ;  a  repository 
of  writings  or  records,  (oreAtvKin,  terin- 
twa.)  Formul.  Vet,  c  8.  Marculf,  lib. 
9,  c.  38.     Spelman. 

ABCIFINrUS.  Lat  In  the  civil  law. 
A  term  applied  to  land  which  was  com- 
prised within  no  measurement,  {qui  nuUd 
menturd  eontmetur,)  JuL  Frantin.  de 
agror.  qualil.  p.  38.  So  called,  according 
to  Yarro,  because  it  had  boundaries  suited 
to  repel  enemies,  (Jines  arcendis  ho9tihut 
idoMO^)  OroHui  de  Jur.  Bell.  lib.  2,  c  3, 
§  16,  snbd.  1,  2. 

AKCT.  L.  Fr.  [from  arcter,  q.  v.] 
Bound;  compelled;  forced.     Z.  Fr,  Diet, 

Strai^tened ;  confined.  Tearh,  M.  20 
Hen.  VL  16. 

ABCTA.  Lat  In  the  civil  law.  Close; 
confined;  contracted;  narrow.  A  term 
applied  to  a  woman  having  certain  physi- 
cal defects.     Dig,  21.  1.  14.  7. 

ABCTA  ET  8ALVA  CUSTODLA. 
L  Lat  Close  and  safe  custody.  See  In 
wreta,  Ac. 

ABCTABLE.  L.  Fr.  Forcible.  Z.Fr. 
Diet. 

ABCTABE.  Lat  In  old  English  law. 
To  narrow.  ArctcUa ;  narrowed.  Fleta^ 
Kb.  4,  c  1,  §  19. 

ABCTEB.  L.  Fr.  To  bind;  to  com- 
pel or  force.    Id. 

ABCUATUS.  L.  Lat  [from  arcu9,  an 
<rch.]  Fashioned  like  an  arch;  arched. 
Towtu,  PI.  188. 

ABDEB.  L.  Fr.  [from  Lat  ardere,'] 
To  bum.    Mirr.  c  1,  g  8.     See  Ardour, 

ABDOUR  L.Fr.  [from  ard«r,  q.  v.] 
In  old  English  law.  A  burner ;  an  incen- 
diary. Ardours  de  mesom;  burners  of 
bouses.  Britt.  c.  29.  Ardours  sont  qui 
•fdeni  eitiy  ville,  fnaiton,  beast,  ou  autree 
cAateux;  burners  are  those  who  bum  a  city, 
^own,  house,  animal  or  other  chattels.  Mirr. 
^  1,  §  8. 

AREA    Lat  In  the  civil  law.  A  vacant 
*J«ce  in  a  city ;   a  place  not  built  upon. 
^'OCHs  sine  nedificio  in  urbe  area  appellatur. 
-%  50.  16.  211. 


The  site  of  a  house ;  a  site  for  building ; 
the  space  where  a  house  has  stood.  The 
ground  on  which  a  house  is  built,  and  which 
remains  after  the  house  is  removed.  Bris- 
sonius,    Calv.  Lex. 

A  threshing-floor.    Dig,  34.  1.  14.  3. 

In  old  English  law.  A  floor.  Area  lig- 
nea;  a  wooden  or  plank  floor.    Dyer,  108. 

A  piece  orplotof  ffround.     Spelman. 

ABEISTEB.  L.  Fr.  To  stop  or  stay. 
Ft  sur  ceo  la  court  areistuit  un  piece,  pur 
adviser  sur  ceo  point ;  and  upon  thiis,  the 
court  stayed  a  while,  to  advise  upon  this 
point     Yearh.  M.  3  Edw.  TIL  40. 

ABEMENAUNT,  Arenaunt,  L.  Fr. 
Forever  after.    Britt.  c.  24.    Kelkam. 

ABENALES.  Span.  In  Spanish  law. 
Sandy  beaches ;  or  grounds  on  the  banks  of 
rivers.     Whitens  R^cop.  b.  2,  tit  1,  c  6. 

ABENES,  Aresnes,  Aresenez,  L.  Fr. 
Arraigned ;  brought  to  the  bar  of  the  court ; 
put  to  answer ;  called  in  question.  Britt 
c.  4.    Felham. 

ABENIFODINA.  Lat  [hom.  arena, 
sand,  and  fodire,  to  dig.]  In  the  civil  law. 
A  sand-pit     Dig,  7.  1.  13.  5. 

ABENTABE.  L.  Lat  In  old  English 
law.  To  rent  out,  or  let  at  a  certain  rent 
Cowell.  Si  quis  arentaverit  in  curiA  suA 
finem  pro  pulchre  placitando  ;  if  any  one 
shall  have  rented  out  [the  right  of  taking] 
in  his  court  a  fine  for  beau  pleader.  Fleta, 
lib.  4,  c  5,  §  17.    See  Arrentare, 

ABENTATIO,  Jrre»te<f o.  L.  Lat  [from 
arentare,  q.  v.]  In  old  English  law.  A 
renting  or  rent  Beg.  Orig.  257  b.  See 
Arrentatio. 

ABEB,  Arrer.  L.  Fr.  [from  Lat  arare,] 
In  old  English  law.  To  plough.  Arer  et 
semer  ;  to  plough  and  sow.  Lttt,  sect  119. 
Arrer  et  seymer.  Kelham.  Arrer  les  prees  ; 
to  plou|^  the  meadows.     Britt,  c.  5. 

ABmlE  L.  Fr.  p^.  Lat  a  re<ro.]  In 
old  English  law.  Behind,  in  arrear.  Jiiens 
en  arrere,  (q.  v. ;)  nothing  in  arrear. 

Back;  asain.  [L.  Lat  r«-,  t^^rum.]  Les 
bestes  vtenarent  a  luy  arere;  the  beasts 
shall  cotne  back  to  him.  Reg,  Orig,  97  b. 
Achate  atere  ;  bought  back.  Dyer,  35  b. 
(Fr.  ed.)  Fuit  argue  arere  ;  it  was  argued 
again.    Freem.  27. 

ABEBEMAIN.  L.  Fr.  Back  again. 
Keilw,  30,  pi  2. 

ABEBISSEMENT.  L.  Fr.  Hin- 
drance; delay;  prejudice.    Kelham. 

ABESTEK,  Areiter.  L.  Fr..  To  stop 
or  stay;  to  arrest  L.  Fr.  Diet.  See 
Areistsr. 
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ARBT.  L.  Fr.  An  accdont  L,  Fr. 
Diet  Arete  ;  taken  or  diaiged  with  some 
crime.    Id,    See  Arret. 

ARETKO.  L.Lat  In  old  Englisb  law. 
Behind;  in  arrear.  Quod  ei  areiito /kit ; 
which  wairi  iii  arrear  to  him.  2  ImL  533. 
In  areiro;  in  arrear.  2  Salk.  583.  12 
Mod.  6. 

ABG.  An  abbreriation  of  mrguendoi  (q. 
y.)  much  used  in  the  reports.  Prefixed  to 
a  quotation  from  tiie  civil  law^  it  unpliee 
that  thv  texlor  law  produced  is  nota  direct, 
buta  oonseqaeBttal  proo£  TmyL  Oh.  Law^ 
25. 

ARG£NTABIA«  Lat  [from  iUr^enHm, 
silver,  or  money.}  In  the  civil  law.  The 
trade  or  bostness  of  a  dealer  in  money ;  the 
trade  of  a  banker  or  money-dianger«  Diff^, 
2.  13. 4.     Calv.  Lex,    See  Argentartu*^ 

ARGENTARIUS.  Lat  [frona  argen- 
turn^  silver  or  money.]  In  the  civil  law. 
A  dealer  in  money,  {pummulariue^  a 
money-chanser,  (L.  Lat  camphor;)  one 
who  receivea  money  on  deposit,  and  loaned 
money  on  interest ;  a  banker.  Calv.  Lex. 
JBriseonius.  Dig.  2.  18. 4, 6, 8, 9, 10.  Id. 
46.  3.  88.     Cod.  10.  64.  1.     jVov.  13a 

*^*  The  argentarii  were  an  im|>ortant 
class  of  dealers  at  Rome  and  in  the  provin- 
ces, who  transacted  their  bosineia  in  the 
forum,  where  they  had  their  shops  or  stalk, 
{tabemof,)  and  tables,  (menia.)  Beudes 
the  ordinary  business  of  receiviii^,  exchange 
ing  and  loaning  money,  they  performed 
many  of  tiie  duUes  of  brokers,  notaries  and 
auctioneer!;  and  they  also  acted  sometimes 
as  inspectors  of  money.  They  were  known 
by  a  variety  of  names ;  such  as  nummula- 
rtt,  from  the  money,  (nrnnmuSj)  in  which 
tiiey  deidt ;  menmrU  and  meniulariiy  (or 
tr€^9ezitai)  from  the  tables  (metuat,)  at  which 
they  stood  or  sat;  argenU  di^trdctaret  or 
venditoresy  sellers  of  money ;  coactores  and 
eo^^setom,  collectors;  besides  the  Qttek 
appellations,  ipYvp&trpgiut  and  ifY^fw^anKMf 
seUers  of  money;  4pr«p<^(/3«>  oriKoX>«/}itfr<(, 
money-changers ;  ip)^poyvi$/iov<f,  examiners  of 
money,  aud  tdie  like.  Okhr.  Lex.  In  the 
ninth  edict  of  the  Emperor  J^nstiiiiaii,  (in 
procem^)  mention  is  made  of^  corporation 
of  argentarii. 

ABGENTARIUS.  Lat  [from  argen- 
turoy  silver  or  money.]  In  old  English  law. 
A  dealer  in  silver  or  money;  a  banker; 
a  silversmith.     2WfM.  PI.  ^59,  260< 

ARGENTARIUS  MILES.  L.Lat  In 
old  practice.  Akindofmoney-portierinthe 
English  exchequer.     An  attendant  who 


earned  the  silver  from  the  low^r  to  the  up- 
-per  exchequer  to  be  examined  Spelmamj 
voc.  Argenteue. 

ARGENTEUS.  L.Lat  An  old  French 
coin,  answering  neariy  to  the  En^sh  ahil^ 
ling.     Spelman. 

ARGENTIFODINA.  Lat  In  civil  and 
old  English  law.  A  silver  mine.  Dig^ 
3.  4.  1.    Bract.  foL  222  b. 

ARGENTUM.  Lat  In  ^e  civil  kw. 
Silver.  Dig.  ^4.  2.  19.  2l.  Argemtmm 
factum  ;  silm  made,  L  e.  wrought  into  arti* 
cles  of  various  kindk  />^.  84.  2.  19.  9« 
Argentum  infectum  ;  silver  unwroughty  or 
in  Che  tioasSb  hifecti  argenti  c^ppelk^  ru- 
dem^  WMteriatn  ^ontimty  id  ut,  iief»/«eliciM» 
Id.  84w  2.  19.  11« 

ARGENTUM.  Lat  In  old  EngUah 
law.     Silver.    See  Uf^ra. 

Silver  plate.  1  Ld.  Ba^fm.  20.  Comh. 
306. 

Silver  bullion,  (nt  uncoined  silver ;  mon^ 
paid  by  weight     Domesday.     Spelman. 

Money  generally ;  money  paid  by  tale, 
<Nr  counted ;  {peeumim  nu»Heraia.)    Id. 

Goods  generally.    Id. 

ARGENTUM  ALBUM.  K  Lat  Jb 
old  English  kw.  Plain  or  blank  dher,  not 
marked  or  stamped,  {non  eigm/tUun^ ;)  uih 
coined  silver;  bullion;  silver  coin  worn 
smooth  by  use ;  common  silv^  coin,  aa 
distinguished  from  the  metal  of  fo&wei^t 
and  purity.  See  Alburn^  Mktncu^  &y 
Domesday  tenure,  some  rents  to  the  kiii^ 
were  paid  in  argents  alboj  (common  silv«> 
pieces  of  money,)  other  rents  in  librie  arMU 
et  pen9tUi9y  (money  burnt,  or  mehed  and 
weighed.)    Aennetfe  Par.  AnU     CowelL 

White  rent,  or  blanch  hnxL  See  Aiba 
firma, 

ARGENTUM  DEI.  Lat  In4)ldaig- 
lish  law.  God!  s  momey.  Earnest  m^mey ; 
money  given  by  way  of  earnest  upon  tLe 
making  of  a  bai^ain;  sometimes  oaHed 
God's  penny,  {(&narims.  Dei.)  O^welL 
Petyt  MSS.  cited  in  Barringt.  Oha.  Siat. 
204^  note  [g].    See  Denarius  Dei. 

ARGUENDO,  (abbrev.ABG.)  Lafc.  In 
argninri  in  the  course  of  afgumeni.  A 
term  enen  used  in  the  books.  Arguendo 
et  redarguendo;  aiguing  and  oonlutBig. 
i^T^,  libw  2,  c  66,  §  18. 

ARGUMENTAITVE.  In  pleading.  In- 
direct;  inferential  8tepk.Pl.ll9.  ^lead- 
ii^  must  not  be  argitinentative.  Id.  cli.  2, 
sect  5,  iule  3.  In  other  words,  th^y  aancA 
advance  their  poaitiona  of  fiu^  in  an  aba<y- 
lute  form,  and  not  leave  tbem  to  ^be  0otteeir 
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id:  by-BfesHMe  aBdwgameAt  only.  Id. 
ibid.  .    ■ 

ARGT7MENTUM.  I^  Aigomentor 
reMoning ;  especially  that  of  the  presmnp- 
tiieHiifl[  S4ruvim»j  JurUpr.  £cm.  Germ. 
hh.  4,  tit  11,  lu  8. 

Inference  or  .  dedaction ;  presumptioiL 
MatihmM  de  Crw^mVUb.  48,  D^f.  tit 
15,  c  6. 

EndMice;  preBomptiTe  evidence*  Calv. 
Ltx^  X>t^4a.ia  1.1,4.    /<^40.16.5.  6. 

AigipaiMiat  iBttoUite  Mt  tetiidBMUii 
talkgB«  An  Mgnment  from  authority  is 
thestraiSestiBihelaw.  Co.  X^  2M  a. 
**  The  hook  caaesaie  the  hest  pfoof  of  what 
thekwis."    Id.iM. 

AipoKitia  ak  iuNnihili  Ttlet  in  1^. 
An  ai^^mnent  drawn.  lixan  an  in^MMsihility 
ia  fondle  in  law.  .  Co.  JUtL  92  a. 

Arpncituak  inesiTeiieili  pUriBu 
filet  [eit  falidm]  it  lep.  An  argoment 
.«bmwn  from  inconvenience  is  <tf  the  great- 
est weight  [is  forcible]  in  law.  Ckk  IMU 
d6  a,  97  a,  152  b,  258  b.  BnmiCB  Max. 
84,  [139.]  If  these  be  in  any  deed  or  in- 
atiument  equivocal  e]q[>re8eions,  and  great 
inconvenience  most  necessarily  IbUow  from 
one  constraction,  it  is  strong  to  show  that 
aach  constraction  is  not  according  to  the 
iBtt  ii^ention  of  the  grantor;  bat  where 
there  is  no  equivocal  expression  in  the  in- 
stenment,  and  the  words  used  admit  only 
of  one  meaning,  argmments  of  inoonvenienoe 
prove  only  want  (h  foresight  in  the  grantor. 
3  Madd.  540.  7  Taunt.  496.  3  Bing. 
590.  So,  where  the  law  is  doabt&d  and 
i^ot  dear,  the  jad^  ought  to  interpret  the 
law  to  be  as  is  most  consonant  to  equity 
and  least  inconvenient  But  where  the  law 
ia  known  and  clear,  though  it  be  inequitable 
and  inconvenient^  the  judges  must  deter- 
Buneasthe  law  is.  VanpK  37,  aa  And 
see  per  Ba^^,  i.  A  M.  d:  8.  531.  Sir 
W.  Seotty  1  Deds.  402.    Lord  Brougham, 

Aipwnti«  a  difiiitiie  Mt  ftitiniJiiBi 

in  jwe.    An  argument  from  division  is  of 

the  greatest  force  in  law.     Co.  Litt  213  b. 

6    Ca.   60.     Wingatt^4  Max.    260,  max. 

71.     Thus,  to  show  that  a  certain  annual 

payment  oi  money  is  not  properiy  a  rent, 

littleton  argues  from  a  divinan  of  the  sub- 

jeet^  tiius:  ''For  if  it  should  be  a  rent,  it 

nraat  be  rent  service,  rent  charge,  or  a  rent 

secke,  and  it  is  not  any  of  these."    Litt. 

sect  345.     hofd  Ooke  applies  the  same 

kind  of  aigument  to  conmions.     6.  Co,  60. 

AipHratm  a.  Bujaii  ad  ndiot  legatiye 


Ml  f iktf  falit  6  Httmrn*  An  amtmeift 
from  the  greater  to  the  less  is  of  no  foroe 
negatively ;  oonvwsely,  it  is  offeree.  Jtnk 
Cent  261. 

AqwMitiB  a  iiiUi  fakt  ia  lege.  An 
argument  fr(Hn  a  like  case,  (from  analogy) 
is  good  in  law.     Co.  Litt  191. 

ABIBANNUM,  ArrU^nnufH.  L.  Lat 
In  old  European  law.  A  fine  jfor  not  join- 
ing the  amy,  when  called  out  by  public 
sunmotts,    Spelimm. 

The  summow  or  proelama^on  itself  Id. 
Spelman  thinks  tln^  proper  form  of  this 
wocd  ifMAJwriboMmm^  unless  it  be  con- 
sideted  a  contrition  of  ommtettniMa, 
(<^  v^    See  Mtr^bmmum. 

AKI£RBAN.    See  Arrierban. 

ARIMANDL£.  L.Lat  biieudalkw. 
Feud.  Idiu  2,  tit  56«  The  same,,  perhaps, 
with  armandug,  (q.  v.) 

ABIMANNL  JL  Lat  [from  Sax.  km, 
lord,  and  imm^  vassal]  In  medieval  law 
A  class  of  freemen  employed  in  agriculture 
otherwise  called  eotiiiiioHaleiy  originarii, 
tributales^  Ac  They  seem  to  have  been 
persons  who  possessed  some  small  allodial 
property  of  their  own,  and,  besides  that, 
cultivated  some  fsurm  belonging  to  their 
more  wealthy  neighbors,  for  which  they 
paid  a  fixed  rent,  and  bound  themselves 
Ukewise  to  perform  several  small  services, 
such  as  ploiwhing  a  certain  quantity  of 
their  landloras  ground,  assisting  him  in 
harvest  md  vintage  work,  &e.  1  Robert" 
eon^s  Charlee  V.  Appendix,  note  ix.  LI. 
Longoh.  lib.  3, tit  12,  L  5w  Id. tit  18,L  3. 
Spelman  defines  them  to  be  military  ten- 
antiy  possessing  benefices  and  grants  of 
hmd  nom  the  emperor,  {militee  tt  bcMficia 
ei  pradia  ab  imperaiore  oomeeea  poen- 
dentee  ;)  younger  vassals,  (wuiaUijuniorei.) 
Oloee.  voc.  ArifrnmnuM. 

ARIPENNA,  Aripenwum.  See  Arpen- 
fds. 

ABLES.  In  Scotch  kw.  Earnest; 
money,  or  other  thing  given  by  a  buyer  to 
a  seller,  as  a  symbol  of  the  bargain.  1 
Forbe^  Inst.jMtt  2,  b.  3,  c  1,  tit  7,  sec  1. 

ARM  OF  THE  SEA.  pL  Lat  brachium 
marie  ;  L.  Fr.  brace  de  la  mer.]  A  portion 
of  the  sea  where  the  tide  flows  and  re-fiows«* 
5  Co.  107.  7  Petere'  R.  831,  arg.  1 
Kente  Com.  26—30.  <'That  is  called  an 
arm  of  the  sea,  wh^e  the  sea  flows  and 
re^ws,  and  so  far  only  as  the  sea  flows 
and  re-flows."  Male  de  Jure  Marie,  pars 
1,  c  4.  22  Au.  93.  An  arm  of  the  sea 
is  considered  as  extending  ^  far  into  the 
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interior  of  a  coontry  as  the  water  of  fre&h 
rivers  is  propelled  backward  by  the  ingress 
and  pressure  of  the  tide.  Angdl  on  Tide 
Waters^  73,  eh.  3. 

ARMA.  Lat  In  the  civil  and  old 
English  law.  Arms ;  weapons  offensive  and 
defensive  ;*  any  thing  that  a  man  strikes  or 
hurte  with.  Co.  Litt.  161  b,  162  a.  In 
the  civil  law,  this  word  included  not  only 
shields,  swords  and  helmets,  but  also  clubs 
and  stones,  and  all  things  coming  under 
the  denomination  of  teUiy  (weapons.)  Ar- 
morum  appellatione  non  solum  scuta  et 
gladios  et  gaieaSy  significari  intelligimus 
sed  et  fustes  et  lajndes,  Inst,  4.  15.  6. 
Dig.  50. 1 6. 4 1.  Arma  sunt  omnia  tela,  Ac. 
Big.  43.  16.  8.  2.  See  Nov.  85.  This 
definition,  however,  is  not  adopted  by 
Bracton.  lAgna  et  lapides  sub  armorum 
appellatione  non  continentur.  Bract.  foL 
144  b.  The  same  author  makes  several 
divisions  of  arms ;  as  arms  of  peace  and  of 
justice,  (arma  pads  et  justitics,)  and  arms 
of  breach  of  the  peace  and  of  wrong,  (arma 
perturbationis  pads  et  injuries.)  la.  fol. 
162  b.  See  Fleta,  lib.  4,  c  4,  §  6.  He 
also  uses  the  barbarous  singular  armum, 
(q.  V.) 

ARMA  MOLUTA.  L.  Lat  In  old 
English  law.  Sharp  weapons,  as  swords 
and  battle-axes,  that  cut  or  inflict  a  wound ; 
distinguished  from  sticks  and  stones,  which 
only  break  or  bruise.  Bract.  foL  144  b. 
Called  arma  emolita.     Fleta,  lib.  1,  c.  33, 

ARMA.  L.  Lat  In  old  English  law. 
Armor ;  arms  or  cognizances  of  femilies ; 
(indgnia  gentilitial)  Spelman.  Arma 
dare;  to  dub,  or  make  a  knight  Kenneths 
Par.  Ant.  101,  289.  Cowell.  Arma  ca- 
pere,  or  susdpere;  to  take  upon  one  the 
order  of  knighthood ;  to  be  made  a  knight 
2  Beeves'  Utst.  Eng.  Law,  288. 

ARMAMENTA  NAVIS.  Lat  In  the 
civil  law.  The  tacklings  or  equipments, 
(Gr.  ihrXa)  of  a  ship.  Loccenius  de  Jur. 
Mar.  lib.  1,  c.  2,  sect  5. 

ARMANDI^  Armannioe.  L.  Lat  In 
feudal  law.  Workshops,  {fahricae,)  pub- 
lic armories.  Cujac.  lib.  5,  feud.  p.  292. 
Hotom.  de  Verb.  Feud. 

ARMATAVIS.  Lat  In  the  civil  law. 
Armed  force.  Big.  43.  16.  3.  Fleta,  lib. 
4,  c.  4.     See  Vis  armata. 

ARMATURA.  L.  Lat  In  old  English 
law.  Armor.  Mem,  in  Sco/cc.  T.  20  Edw.  I. 

The  use  of  weapons.  Towns.  Pl.2\1  ,i^^. 

ARME.    L.  Fr.      A  weapon.    Be  quel 


arme  t7  fuist  oeeise  ;  with  what  wei^n  he 
was  slain.     Stat.  Glocest.  c  9. 

ARMIG\  An  abbreviation  of  armiger* 
(q.  V.) 

ARMIGER  Lat  [from  arma,  arms,  and 
gerercy  to  bear.]  In  feudal  and  old  Engliah 
law.  One  who  bears  arms ;  an  armor- 
bearer,  or  shield-bearer,  (Lomb.  scilpor; 
Sax.  sdldcnave.)     Spelman. 

An  esquire ;  a  knight's  attendmt    Id, 

An  esquire ;  one  who  bears  arms,  or  coat 
armor,  (qui  arma  gerit.)     See  Esquire. 

A  species  of  feudal  tenant ;  a  tenant  by 
scutate,  or  the  service  of  the  shield;  {per 
serviiium  scuti.)     Spelman. 

A  servant,  domestic  or  valet  Id,  LL. 
Edw.  Conf.  c.  21,  ibid. 

ARMILUSTRUM.  L.  Lat  In  old  re- 
cords. A  showing  of  armor;  militaiy 
training.     Towns,  PI,  215. 

ARMISCARA.  L.  Lat  In  old  Eu- 
ropean law.  A  kind  of  fine.  Spelman. 
See  ffarmiseara, 

ARMS.  [Lat  arma."]  Wei^ons  offen- 
sive and  defensive  ;*  any  thing  that  a  man 
strikes  or  hurts  with.  Co.  Litt,  161  b,»  162 
a.     See  Arma,  Force  and  arms. 

ARMUM.  L.  Lat  [L.  Fr.  arme,]  In 
old  English  law.  A  weapon.  Armum 
molutum  ;  a  sharp  weapon.  Bract,  foL  1 38, 
145. 

ARMURE.  L.  Fr.  Arms;  annor; 
armed  men.     Bklham. 

ARNALIA.  A  misprint  for  arvalia  or 
aralia  ;  copied  in  many  of  the  books.  See 
Aralia, 

AROMATARIUS.  L.  Lat  In  old 
pleading.  A  grocer.  But  see  1  VenJbr, 
142. 

ARPENNIS,  Arpennus,  Arpendus,  Ar- 
pentum.  L.  Lat  An  arpent ;  a  measnre 
of  land  frequently  mentioned  in  Domesday 
Book.  Spelman,  Various  other  forms  of 
the  word  occur  in  old  laws  and  writers; 
as  arpennum,  arpendium,  arapennis,  art- 
penniSy  aripennis,  aripennum,  arvipenniufny 
and  arvipendium.    Id. 

ARPEN,  Arpent.  Fr.  [L.  Lat  arpen- 
nis,  arpennus  ;  by  some  derived  from  arart^ 
to  plough.]  A  measure  of  land  of  uncer- 
tain quantity,  mentioned  dn  Domesday  and 
other  old  books ;  by  some  called  an  acre, 
by  others  half  an  acre,  and  by  others  a  fiir- 
long.  Spelman,  voc  Arpennis,  Ctnoell, 
Blount. 

A  measure  of  land  in  Louisiana.  6  Pe- 
ters* R.  Y63. 

A  French  measure  of  land,  contaming 
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one  hundred  square  perches,  of  eighteen 
feet  each,  or  about  an  acre.  Spelman,  yoc. 
Arpennis,  But  the  quantity  Taried  in  dif- 
ferent provinces.     Id, 

ARPENTATOB.  L.  Lat  [from  arpeuy 
m  arpeHtf  q.  v.]  In  old  French  law.  A 
measarer  or  snrveyor  of  land.  Spelman, 
Toc  Arpennis.     CfowelL     Bhunt 

ARRA.  Lat  In  the  civil  law.  Ear- 
nest :  evidence  of  a  conopleted  bargain.  See 
ArrhcL,  Calvin  and  Brissonius  ffive  the 
word  in  this  form,  but  in  the  modem  edi- 
tions of  the  Corpus  Juris  Civilis,  it  is  writ- 
ten, carrha, 

ABR^  In  old  English  law.  Earnest 
Dum  tamen  h  venditore  arrarum  nomine 
aUquid  receptum  fuerit ;  provided  some- 
thing have  been  received  as  earnest,  by  the 
seller.  Braet.  foL  61  b.  Fleta,  lib.  2,  c. 
68,  §  2.     See  Arra. 

ARRAGK  L.  Fr.  Mad  or  insane. 
Home  arrage  ;  a  madman  or  lunatic  Britt, 
c26. 

ARRAIAMENTUM.  L.  Lat  [from  ar- 
rmare^  q.  v.]  In  old  English  law.  An 
arraying  or  array;  the  array.  Co,  Litt, 
256  a.  CcUumpniavit  arraiamentum  ;  chal- 
lenged the  array.  Dyer^  37  b.  (Fr.  ed.) 
See  Array. 

ARRAIARK  L.  Lat  In  old  English 
Law.  To  array;  to  set  in  order.  At- 
raiaitis ;  amjed.  Towns.  PL  215,  Modo 
guerrino  arraiata  ;  arrayed  in  warlike  man- 
ner.   KeUw,  82. 

Arraiatio  peditum  ;  an  arraying  of  foot- 
soldiers.  Pat.  I  Edw,  IL  cited  in  CowelL 
See  Array, 

ARRAIATORES.  KLat  In  old  Eng- 
lish law.  Arrayers ;  commissioners  of  ar- 
ray. Officers  who  had  care  of  the  soldiers' 
armor,  and  to  see  them  duly  accoutred  in 
their  kinds.  Stat.  12  Ric.  II.  c.  6.  Cowell, 
Blount, 

ARRAIGN.  [L.  Fr.  arener,  arraiyner, 
arrainer,  arraUoner,  aresner,  from  a  rem, 
or  retonj  Lat  ad  rationem  ponere,  to  put  or 
call  to  an  account,  (but  see  infra)  ;  L.  Lat 
arrainare,  arraniare,  arramare,  arreniare, 
arrenare,  qq.  v.]  In  criminal  law.  To 
call  a  man  to  answer  in  form  of  law.  To 
arraign  a  primmer  is  to  call  him  to  the  bar 
of  the  court,  to  answer  the  matter  charged 
against  him  in  an  indictment  4  Bl,  Com, 
322.  2  Hal^s  P,  C  216.  4  Steph,  Com, 
392.  Or,  according  to  Lord  Coke,  it  is  to 
take  order  that  he  appear,  and  for  the  cer- 
tunty  of  the  person,  to  hold  up  his  hand, 
and  to  plead  a  sufficient  plea  to  the  indict- 


ment, kc    Co,  Litt,  263  a.   See  Arraigner^ 
Ad  rationem  ponere. 

In  old  English  law.  To  order,  or  set  in 
order ;  to  conduct  in  an  orderly  manner ; 
to  prepare  for  trial  To  arraign  an  assise 
was  to  cause  the  tenant  to  be  called  to 
make  the  plaint,  and  to  set  the  cause  m 
sMch  order  as  the  tenant  might  be  enforced 
to  answer  thereunto.  lAtt.  sect.  442.  Co, 
Litt.  262  b.  Thus,  in  the  case  of  Savier 
V,  Lenthal,  after  stating  that  the  crier  made 
proclamation  and  called  the  recognitors, 
&c.,  the  reporter  goes  on  to  say  that  "  Mr. 
Goodwin,  of  Gray's  Inn,  arraigned  the  as- 
sise in  French,'^  <fec.     3  Mod,  273. 

To  bring  or  prosecute.  The  terms  arrain- 
are and  arramare  (qq.  v.)  had  this  sense. 

The  term  arraign  is  applied  also  to  the 
old  criminal  proceeding  by  appeal.  Thus, 
in  the  case  of  Armstrong  v,  Lyle,  it  is  said 
"the  i^peal  was  arraign^  in  French  by 
the  appellant's  counsel,  who  read  the  count," 
&c.,  and  the  reporter  then  proceeds  to  ap- 
ply the  term  to  the  accused  himself: — 
"  the  clerk  of  the  crown,  going  to  arraign 
him,  it  was  objected,"  &c.  1  SaUc,  60. 
So,  in  the  later  case  of  Bigby  v.  Kennedy, 
it  is  said,  "the  defendants  were  then 
brought  to  the  bar,  and  Leigh,  Serjeant, 
arraigned  the  bill  [of  appeal]  in  English, 
leaving  out  the  memorandum,  and  it  was 
then  arraigned  by  Mr.  Benton,  the  second- 
ary, in  like  manner,  and  the  defendants  se- 
verally asked  whether  guilty  or  not  guilty." 
1  W,  Bl,  713.  6  Burr,  2643.  8.  C.  The 
word,  in  its  application  to  proceedings,  is 
now  obsolete. 

*^*  The  true  etymology  of  arraign  is  a 
matter  of  considerable  uncertainty.  That 
given  by  Sir  Matthew  Hale,  and  adopted 
by  Blackstone,  (a  reson,  or  ad  rationem 
ponere,)  presents  a  very  expressive  analysis 
of  its  meaning  as  applied  to  persons,  and  is 
literally  sustained  by  the  language  of  an 
old  Parliament  roll  quoted  by  Cowell,  and 
by  Selden,  arg.  3  How,  St,  Trials,  121. 
Stephanus  Rahaz,  vie,  Leicest,  arrenatus,  et 
ad  rationem  positus,  de  hoc  quod,  kc, ; 
Stephen  Rabaz,  sheriff  of  Leicestershire, 
being  arraigned,  and  put  or  called  to  answer 
(or  to  account)  of  this,  that  he,  <fec.  Hot. 
Pari.  21  Edw.  L  (Selden  quotes  it  as  Bot. 
21  Edw.  III.  rot  2,  in  dorso.)  But,  in  the 
application  of  the  word  arraign  to  proceed- 
ings, such  as  assises,  Ac.,  (which  is  very 
common  in  the  old  books,  tnough  now  dis- 
used,) this  derivation  becomes  wholly  in- 
appropriate, and  various  others  have  ac- 
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eordin^y  been  adopted.  Cowell  sqppoaee 
arraign  to  be  formed  from  the  Fr.  arranger, 
to  Bet  or  put  a  thing  in  order,  or  in  its 
place,  answering  somewhat  to  the  modem 
word  arrange.  The  same  derivation  is 
adopted  by  the  author  of  the  Termes  de  la 
Lej.  Lonl  Coke  says  it  is  from  the  Fr. 
arraigner,  to  order,  or  set  in  the  ri|;ht 

glace.  See  eupra.  And  see  AstUuHon, 
pelman,  who  is  yery  copious  in  his  illns- 
tration  of  the  subject,  is  confident  of  the 
deriration  of  arraign  fr(»n  the  old  Latin 
word  arramarey  corrupted  into  arraniare 
(the  usual  Latin  form,)  by  the  veiy  8%ht 
and  easy  change  of  m  into  m.  ^uiis 
opinion  is  remarkably  confirmed  by  the 
authority  of  Bracton,  who  uses  arramare 
frequently  and  without  variation,  appl^ring 
it  to  assises  and  other  judicial  proceedmgs, 
but  in  no  instance  to  persons.  Si — arra- 
mavent  mper  eum  ameam,  BraeL  foL 
18.  Ad  aesieam  quam  A.  arramavit  versus 
B.  Id,  foL  110  b.  See  more  under  Ar- 
ramare, There  seems  to  be  no  doubt  that 
this  was  the  original  form  of  the  word,  as 
applied  to  proceedingsy  at  least  as  used  in 
English  law,  although  in  the  Bedbiter  it  is 
invariably  written  arrainare.  Jn  assiea 
quam  arrainavit  versus  ^,  Beg,  Orig. 
198.  See  more  under  Arrainare.  The 
French  arrainer,  or  arrayner,  occurs  in 
Britton  with  the  same  application  to  as- 
sises. Si  le  fit*  doit  arrainer  eest  assin 
vers  ascun,  Britt,  c.  70.  Si  amhideux 
eyent  arrainy  assise.  Id,  ibid.  See  Ar- 
ramer.  In  one  passage  the  same  author 
uses  arener,  in  its  modem  sense,  as  applied 
to  persons.  La  saient  arenes  par  le  vis- 
eonie ;  they  shall  be  arraigned  there  (in 
court)  by  ^e  sheriC  Id,  c.  4.  But  tne 
word  seems  not  to  have  been  generally  used 
in  this  sense  until  a  later  period.  For 
farther  illustration  of  the  original  meaning 
ofarraigny  see  Arramare, 

ARRAIGNER.  L.  Fr.  In  old  English 
practice.  To  arraign ;  to  put  to  the  bar 
and  call  to  answer.  Cest  enditem>ent  v^est 
pas  assez  sufficient  de  vous  arraigner ;  this 
indictment  is  not  sufficient  to  arraign  you. 
Tearb,  H.  2  Edw.  Ill  3.  Car  home  ne  poiet 
pas  etre  arrein  k  la  suit  le  rag,  sans  apprise 
m  due  manerper  enditement  ou  per  appel, 
H.  2  Edw.  UL  4. 

ARRAIGNMENT.      In   criminal  law. 
fhe  form  or  ceremony  of  calling  a  prisoner 
to  the  bar,  and  (in  treason  or  felony)  mak- 
ing him  hold  up  his  hand,  or  otherwise  own 
himself  to  be  the  party  cha]^;ed;  reading 


the  indictment  to  him,  and  Aemanding  of 
him  his  plea,  (guilty  or  not  guilty,)  and  en- 
tering it  acconBn^y.  4  S^pk.  Com,  302. 
Brande.  Accordmg  to  Lord  Coke,  tluB 
was  otherwise  csHeiastikUion,  (q.  v.)  Co, 
Litt,  262  b. 

It  is  the  <^ice  of  arraignment  to  in- 
form the  accused  of  the  nature  of  the  offence 
widi  which  he  is  charged,  and  to  obtain  his 
answ^,  defence  or  plea.  3  Wisconsin  R, 
820.  In  trials  for  minor  offences,  a  foraud 
arraignment,  in  practice,  is  generally  dis- 
pensed with.  In  such  cases,  where  the 
defendant  has  pleaded  to  the  indictment,  an 
ariaignmeoi  will  be  presumed.  24  Missis- 
sippi B,  611. 

ABBAINABE,  Arranaf^e,  Arannare. 
lu  Lat  In  old  English  law.  To  arraign; 
to  conduct  in  an  orderly  manner ;  to  pros- 
ecute, institute  or  brinff.  Assisam  arraiih 
are  ;  to  bring  an  assise,  (an  action  so  caDed.) 
In  assisa  quam  idem  A,, — «rrainavit  versus 
i\r. ;  in  an  assise  which  the  said  A.  arraigned 
and  brought  against  N.  Beg,  Orig.  198. 
In  quadam  jurata  quam  idem  A.  arraina^ 
vit — versus  S,;  in  a  certain  jury  (proceed- 
ing so  caUed)  which  the  said  A.  arraigned 
or  brought  against  S.  Id.  33.  See  Id. 
186,  205.  In  omnibus  juratis  arannatiab 
Fleta,  lib.  3,  c.  5,  §  7.  Si  assisa  arranne- 
tur.     Id,  lib.  4,  c  9,  §  1. 

ABBAMABK  L.  Lat.  An  old  Latin 
word  of  fi^uent  occurrence  in  Bracton,  and 
-constantly  applied  to  the  ancient  proceed- 
ing by  assise;  usually  translated  by  the 
modem  word  arraign  ;  arramare  having 
been  corrupted  into  arrainare  by  a  veiy 
slight  change  in  a  single  letter.  See  ^ 
ratgn.  Ad  assisam— <apiendam  quam  A, 
arramavit  versus  B, ;  to  take  an  assise  which 
A.  arraigned  fL  e.  brought]  against  B. 
Braet,  fol  110  b,  111.  Ad audiendum as- 
sisam quam  B, — arramavit  versus  eundem 
A.;  io  hear  an  assise  which  B.  airaigned 
fbrought]  against  the  said  A.  Id.  foL  1 1 1  b. 
See  Id,  fol  lV7  b,  196  b,  219. 

*J^  Spelnum  considers  this  w<Hd  as 
another  form  of  the  barbarous  Latin  odrkor 
mire,  arhamire,  arramire,  and  derives  it 
from  the  old  Fren^  arramir,  to  swear,  to 
solemnly  undertake,  promise  or  pledge. 
Assisam  arramare,  according  to  the  same 
author,  was  an  expresrion  applied  to  both 
parties  in  that  proceeding,  and  signified  to 
make  a  solemn  choice  of  the  assise  as  a 
mode  of  trial,  in  preference  to  the  dueUum 
or  battel,  and  to  declare  such  choice  open- 
ly.    Spelman,  voc  Adrhamire.    So,  wh^n 
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a  criminal  ori^^nally  was  urrmgned^  (to  use 
the  modern  word,)  he  was  allowed  to  choose 
in  what  way  he  would  be  tried,  and  when 
he  had  made  his  choice,  and  openly  pro- 
claimed it  at  the  bar,  in  answer  to  the  quea- 
tioD,  ^  How  wilt  thoa  be  tried  f '  he  was 
said  arramare^  and  to  be  thereupon  arra- 
matus,  (afterwards  arrotnahM,  or  arrai^ed.) 
This  opinion  has  much  to  sustain  it  m  the 
ancient  practice  of  the  courts  as  illustrated 
hy  Spelman,  but  is  not  easily  reconcilable 
with  the  fact  that  the  term  arraign,  in  its 
application  to  criminal  proceedings,  has 
always  been  exclusively  used  to  denote  the 
aciof  the  court,  and  not  that  of  thejxirfy. 

As  to  the  meaning  of  the  expression  assi- 
um  arramare,  so  frequent  in  Bracton,  there 
is  less  room  for  doubt,  as  that  author  con- 
stantly uses  the  expression,  par  tare  a$sisam, 
(to  bring  an  assise)  to  denote  the  same 
thing.  Bract,  fols.  26,  33,  177, 196  b,  197. 
It  occurs  in  the  same  sense  in  the  Year 
Boob.  See  M:  3  Edw.  U.  58,  59.  Arra- 
mtre  probably  had  a  technical  sense,  ex- 
pressive of  some  peculiarity  of  proceeding, 
which  was  figuratively  used  to  denote  pro- 
secution generally,  just  as  the  modem  ex- 
pression, "to  file  a  bill,"  is  daily  used  to 
denote  the  commencement  of  a  suit  in  equity. 
ARRAMER.  L  Fr.  To  conmience. 
Ktlham, 

ARRAMETJR.  Norm.  In  old  French 
law.  A  stower  or  stevedore;  an  officer 
ancientiy  employed  to  load  vessels.  The 
business  of  the  arrameure  was  to  dispose 
ridit,  and  stow  closely  all  goods  in  casks, 
bales,  boxes,  bundles  or  otherwise ;  to  bal- 
ance both  sides,  to  fill  up  the  vacant  spaces, 
and  manage  every  thing  to  the  best  advan- 
tage. Laws  of  OleroUy  art  xL  obs.  1  Pe- 
ter^ Adm.  Dec,  Appendix,  xxv. 

ARRAMIR,  L  Fr.  To  assemble. 
Kelham^ 

ARRAS,  Arra,  Span.  In  Spanish  law. 
Jointure;  donation j^rop^frntfp^icM.  HVkite's 
New  Recop,  b.  1,  tit  6.  c  1.  The  donar 
tion  which  the  husband  made  to  the  wife,  by 
reason  of  the  marriage.  Id,  b.  1,  tit  7,  c.  3. 
ARRAY.  [L.  Lat  arraia,  arraiamen- 
/«m.]  In  practice.  A  ranking,  or  setting 
forth  in  order ;  the  order  in  which  jurorr 
names  are  ranked  in  the  panel  containing 
them.     Co.  Litt.  157  a.     3  Bl  Com.  359. 

The  whole  panel  itself;  the  whole  body 
of  jurors  smnmoned  to  attend  the  court 
To  challenge  the  array  is  to  except  to  the 
whole  panel  of  jurors.  Id.  ibid.  See 
Challenge,  Panel. 
VoL-L  i 


To  ARRAY.  [li.  Fr.  arayer,  utraer, 
arair  ;  L.  Lat  arraiare.']  In  practice.  To 
rank,  or  set  in  order.  To  array  a  panel  is 
to  nmk  or  set  the  jurors'  names  in  order  in 
the  panel,  the  names  being  placed  one  un- 
der another.  Old  N.  Brev.  157.  Termee 
de  la  Ley.  3  Bl.  Com.  359.  BooU'e  Suit  at 
Law,  163,  note. 

ARRAYER  L.  Fr.  To  array.  See 
Arayer. 

AIIREARS.  Arrearages,  Arrerages. 
jli.  Lat  arreragia,  from  BV.  arriere,  arere, 
behind.]  Money  remaining  unpaid  after  it 
has  become  due ;  as  rent  behind ;  interest 
due  and  unpaid ;  the  unpaid  balance  of  an 
account  Spelman,yoc.Arreragium.  Cow- 
ell.  Scottice,  "by-run."  This  word  gen- 
erally implies  that  a  part  has  been  paid. 
Webster. 

A  devise  of  "  all  my  arrears  of  rent  and 
interest  due  at  my  death,"  has  been  held  to 
carry  the  arrears  of  an  annuity.  2  Vesey, 
Sen.  430.  But  a  bequest  of  arrears  of  rent 
will  not  pass  a  bond  given  to  secure  the 
arrears.  4  Vesey,  Jr.  166.  Nor  will  the 
arrears  of  a  mortgage  carry  the  mortgage 
itself     2  Id.  416. 

ARRECT,  Arect,  Arret,  Aret.  [from  L. 
Lat  arrectare,  or  arretare,  q.  v.]  In  old 
English  law.  To  accuse  or  charge  before 
a  court  Arrected,  arretted;  accused  or 
charged.     Cowell,    See  Arrectare,  Hectare. 

To  account,  reckon  or  consider.  Arrec- 
ted; (Fr.rette);  accounted,  reckoned,  con- 
sidered. "  It  should  be  arrected  great  folly 
in  her  to  be  ignorant  of  her  own  title. ' 
Co.  Litt.  1/73  b.  Lord  Coke  appears  to 
have  borrowed  this  expression  from  little- 
ton's  "  il  serra  rette  la  folly ^^  dkc.  Litt. 
sect  261. 

To  impute,  or  lay  to ;  to  lay  to  the  charge. 
The  French  arette  used  by  Littleton,  (sect 
665,)  and  elsewhere  translated  by  Coke 
arrect,  is  not  retained  in  the  later  editions, 
the  word  adjudge  being  substituted.  Arrect 
is  used  in  tiiis  last  sense  by  old  English 
writers,  as  Burnet  and  More,  and  in  the  old 
translations  of  the  Bible.  BiehardsonU 
Diet.  voce.  Arette,  Arrect. 

ARRECT,  Arrette,  Arete.  L.  Fr.  Ac- 
cused, or  charged  with  a  crime.     Kelham. 

ARRECTAJIE,  Arretare.  L.  Lat  [from 
ad,  to,  and  rectare,  to  charge ;  or  rectum, 
Norm,  rette,  an  accusation.]  In  old  crimi- 
nal law.  To  accuse  or  charge ;  to  accuse 
before  a  court ;  to  sunmion  to  court,  for 
the  purpose  of  accusation,  {ad  rectum  vo- 
care^    See  Ad  rectum,  Rectum,  Hectare. 
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Si  aliquts  arrectatus  /uerit  de  morU  alien- 
jus ;  if  one  be  charged  with  the  death  of 
any  person.  Ojfic,  ChrtmatoriSy  cited  in 
Spelman^  voc  Arrectatus,  See  record  in 
Hale^s  Hist  Com,  LaWy  43. 

To  reckon,  esteem  or  judge.  Skene 
writes  it  erectare,  and  cites  Qtum,  Attach. 
c  de  brevibus,  31. 

ARREIST.  An  old  Scotch  form  of  ar- 
rest.     Skene  de  Verb,  Siffn,  voc  Iter, 

ARRENARE.  L.  Lat  In  old  records. 
To  arraign.  Arrenatus  ;  arraigned,  accused. 
Cowell,     See  Arraign. 

ARRENDAMIENTO.  Span.  InSpan- 
ish  law.  The  contract  of  lettingwd  hiring 
an  estate  or  land,  (keredad.)  Whitens  Be- 
cop.  b.  2,  tit  14,  c  1. 

ARRENBARE,  Arrendar,  In  old 
Scotch  law.  To  let  at  a  certain  rent,  {ad 
cerium  rentum  seu  redditum  dimittere.) 
Called  by  Skene  a  Spanish  word.  J)e 
Verb.  Sign. 

*AP'PENOrONIA,  ^A^^tvoySvta.   Gr.  [from  l^^y, 

male,  and  y^vos,  generation.]  In  the  civil 
law.     The  male  Tine.     Nov.  118,  c  1. 

ARRENT.  In  old  English  law.  To  let 
at  a  rent  "The  victor  might  at  his  pleas- 
ure, give,  sell  or  arrentJ'^  Hale's  Hist, 
Com.  LatOy  98. 

ARRENTARK  L.  Lat  [from  L.  Fr. 
arenter,  from  a,  at,  and  rente,  a  payment  or 
rent]  In  old  English  law.  To  rate  or 
assess.     Stat.  Marlbr.  c.  11. 

To  let  at  a  certain  sum,  or  rent ;  to  rent ; 
to  arrent,  (q.  v.) 

ARRENTATIO.  L.  Lat  In  old  Eng- 
lish law.  A  renting  or  rent  Per  certam 
arrentationem;  by,  for,  or  at  a  certain  rent 
Beg.  Orig.  262,  26a 

In  the  forest  kw.  An  arrentation ;  the 
licensing  an  owner  of  lands  in  a  forest  to 
enclose  them  with  a  low  hedge  iuid  small 
ditch,  under  a  yearly  rent  Ordin.  Forest. 
34  Edw.  L  c  6.  Aeg.  Orig.  267  b.  The 
English  "arrentation"  is  used  by  Lord 
Bacon.     Works,  iv.  265,  266. 

ARRER.  L.  Pr.  To  plough.  Britt 
c  6.     See  Arer. 

ABREnAQlUU,  Arrieragium.    L.  Lat 

Eom  Fr.  arrierCy  behind.]  In  old  Eng- 
h  and  Scotch  law.  An  arrearage ;  the 
balance  due  on  account;  a  residue  or 
remainder,  {residuum^  reliquum.)  Spel- 
man.  Rent  due  and  unpaid.  Fleta,  lib.  2, 
c.  65,  §  2.  Skene  de  Verb.  Signif,  See 
Arrears. 

ARRERE.  L.Fr.  Behind.  Enarrere; 
lately.    Kclkam.    See  Arere,  Arriere, 


ARRERISSEMENT,  Arerismeni.  L. 
Pr.  [from  arrere,  back,  behind.]  In  old  re- 
cords. Hindrance;  a  hindrance;  delay; 
putting  back.  L.Fr.  Diet  Helham.  EoL 
Pari.  4  Hen.  IV.      See  Arerissment 

To  ARREST.  [L.  Lat  arrestare,  are9- 
tare,  from  Pr.  arresUr,  arester,  to  stop,  op 
stay ;  or  according  to  Spelman,  from  Sax. 
a,  to  or  until,  and  restl  In  practice.  To 
stop  or  stay  by  authority  of  law.  To  stop 
or  detain  a  person,  and  restrain  his  liberty 
until  he  complies  with  some  exigency  of 
law,  (rem,orart,  vel  aliquem  sistere,  usque  dum 
legi  respondeat.)     Spelman,  voc  Arreskart, 

To  stop  or  stay  a  legal  proceeding;  par* 
ticularly  the  judgment  of  a  court,  by  some 
rule  or  order  of  the  same  court  See  Ar- 
rest of  judgment. 

To  take,  seize  or  apprehend  a  person  by 
virtue  of  legal  process  issued  for  that  pui^ 
pose,  with  the  view  either  of  holding  him 
m  custody,  or  of  compelling  him  otherwise 
to  coinply  with  the  exigency  of  the  pro- 
cess. To  subject  a  person  to  the  opera^ 
tion  of  legal  process,  by  bringing  his  body 
within  the  power  of  the  oflScer  executing 
such  process.     See  Arrest 

To  take  or  seize  property.  Arrest,  in 
this  sense,  occurs  constantly  in  old  English 
practice,  ^see  arrestare;)  and  is  common 
m  Scotch  law.  Frsk.  Inst  b.  3,  tit  6.  It 
was  also  formerly  used  in  the  same  sense 
in  the  state  of  New-York,  being  Itpplied 
particularly  to  ships  and  vessels ;  but  has 
now  given  place,  as  in  Endand,  to  the  word 
attach,  (q.  v.)  1  N.  T.  Mev.Laws,  (1818,) 
130.     2  N.  T.Bev.  Stat  [493,]  406. 

ARREST.  [L  Lat  arrestum,  arestum^ 
arrestatio.']  In  practice.  The  act  of  stop- 
ping or  staying,  {sistendi  actu^,)  a  person 
or  proceeding  oy  authority  of  law. 

The  restraint  of  a  person's  liberty  by 
the  actual  seizure  or  apprehension  of  hia 
body,  or  otherwise,  in  execution  of  some 
legal  process.*  Arrest  is  well  described  in 
the  old  books  as  "  the  beginning  of  impris- 
onment, when  a  man  is  first  taken  and  re- 
strained of  his  liberty,  by  power  of  a  law- 
ful warrant"  2  Shep.  Ahr.  299.  Woo^s 
Inst  675.    Whishaw, 

*-^*  Spelman  considers  this  word  as  tag-^ 
nifying  radically  a  stopping  rather  than  a 
seizure,  and  refers  to  the  distinction  made 
by  the  civilians  between  an  arrest  and  a 
taking  or  apprehension,  {differre  voluni 
arestum  a  captione  seu  prcehensiane);  the 
latter  being  effected  by  a  manual  seixure, 
{injectis  manihus^  the  former  by  the  mere 
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inftsrace  of  legid  anthority,  (authoriiiUU 
reverentuL)  S^  Calv,  Lex,  voc  ArrestunL 
The  Register,  howeyer,  is  an  old  anthority 
for  the  ^yplication  of  t^e  word  to  the  seis- 
ore  of  chattels,  (see  arrestare);  and  in 
modem  practice  an  arrest  always  contem- 
plates either  an  actual  seizure,  or  what  is 
equivalent,  a  restraint  of  the  person,  with  a 
power  of  actnal  seiznre,  if  necessary.  It 
has  been  said,  indeed,  Uiat  in  making  an 
arrest,  the  officer  most  actoally  touch  or 
seiae  tiie  party's  body.  8  BL  Com,  28a 
But  in  modem  practice,  this  is  not  held  to 
be  absolately  necessary,  for  if  a  bailiff  come 
into  a  rooni^  and  tell  a  defendant  he  arrests 
him,  and  lock  the  door,  it  is  held  to  be  an 
arrest,  for  he  is  in  custody  of  the  officer. 
1  TidiTe  Praet  219,  and  cases  there  cited. 
And  if  the  defendant  be  in  any  way  within 
the  power  of  the  officer,  (as  within  his 
Teach,  without  any  actual  confinement,) 
and  submits  to  the  arrest,  it  has  been 
held  sufficient  1  WendelTe  R  210,  215. 
21  Alabama  R.  240.  Bnt  see  2  iV: 
Bmnp,  R,  317,  Woodbury,  J.  United 
Slates  Digest,  Arrest 

ARREST  OF  JUDGMENT.  In  prac- 
tice. Hie  act  of  staying  a  judgment,  or 
refosing  to  render  juc^^ent  in  an  action  at 
law,  after  yerdict,  for  some  matter  intrinsic 
appearing  on  the  &ce  of  the  record,  which 
would  render  the  judgment,  if  given,  erro- 
neous or  reversible;  as  where  the  verdict 
difiers  materiidly  from  the  pleadings  and 
iasoe ;  or  where  the  case  laid  in  the  decla- 
ration is  not  sufficient,  in  point  of  law,  to 
found  m  action  upon.  3  Bl,  Com,  893. 
8  Stepk.  Com,  628.  2  Tidd's  Pr.  918. 
Mansel  on  Demurrer,  162. 

ARRE8TARE,  Arestare.  L.  Lat  In 
old  English  law.  To  arrest;  to  take  or 
idze  a  person.  Arreslentur  corpora 
eorum;  their  bodies  shall  be  arrested. 
Slat  Westm,  2,  c  11.  Quod  ipsum  Wil- 
Udmum  uhicunque  inventus  fuerit,  arrestari 
fBunatis;  that  you  cause  the  said  William, 
wherever  he  may  be  found,  to  be  arrested. 
Beg,  Orig,  24  b.  Arrestari  et  imprisonari; 
to  be  arrested  and  imprisoned.  Id,  184  b. 
Capi  et  arrestari;  to  be  taken  and  arrested. 
Id,  278  b.  8i  clericus  aliquis — arestatus 
fiterit  Stat  Marlhr.  c  27.  Barringt. 
06«.  Stat  78. 

To  take  or  seize  a  chattel,  as  a  ves- 
seL  Ifavem  arrestavit  et  sub  arresto 
detmuit;  he  arrested  a  vessel  and  de- 
tained it  under  arrest  Beg.  Orig,  105. 
71  Raym,  490.     To  seize  a  horse,  ox  or 


cow.  Reg,  Orig,  94, 102.  See  Id,  127. 
Arrestare  bona,  Clerhe^s  Prax,  Cur,  Adm, 
tit  24. 

ARRESTATIO.  L.  Lat  [from  arres- 
tare,  q.  v.]  In  old  Epglish  law.  Arrest- 
ment; an  arrestment  or  arrest  Towns. 
PL  53.  Arrestatio  navium;  arrestment 
of  ships.    Loccen,  de  Jur,  Mar,  lib.  3,  c.  5. 

AMIESTEE.  In  Scotch  law.  The  pei^ 
son  in  whose  hands  the  movables  of 
another,  or  a  debt  due  to  another,  are 
arrested  by  the  creditor  of  the  latter  by 
the  process  of  arrestment  2  Kamei  Egux- 
tg,  173,  175.     See  Arrestment 

ARRESTER.  In  Scotch  Uw.  The  per- 
son or  creditor  in  whose  behalf  process  of 
arrestment  is  issued.  1  Forbei  Inst,  part 
8,  b.  1,  ch.  2,  tit.  3.  2  Karnes'*  Equity, 
177.     See  Arrestment, 

ARRESTMENT.  In  Scotch  law.  The 
seizure  and  securing  of  a  criminal's  person, 
till  he  undergo  Uid,  or  give  bail  Brsk, 
Inst  b.  3,  tit  6,  sect  2. 

A  process  for  securing  movable  effects 
in  the  hands  of  the  possessor,  till  the  pro- 
perty be  determined.  This  arrestment, 
termed  rei  servanda  causa,  is  a  species  of 
sequestration.     2  Karnes^  Equity,  173. 

A  process  issued  by  a  creditor  for  the 
purpose  of  securing  the  movable  effects 
belonging  to  his  debtor  in  the  hands  of  a 
third  person,  (called  the  arrestee,)  or  a 
debt  due  his  debtor  by  such  person,  and 
of  preventing  a  transfer  or  payment  until 
another  process,  called  process  of  forthcom- 
ing, can  De  raised  or  obtained.*  2  Karnes^ 
Equity,  11 Z,  Belts  Diet,  See  Forthcoming, 

ARRESTUM.  L.  Lat  In  old  English 
law.  Arrest  Spelman,  Sub  arresto  deti- 
nuit;  (he)  detained  under  arrest  Reg, 
Orig,  94. 

ARRESTUM,  Arestum,  L.  Lat  [from 
6r.  mf^wTov,  incorrupt,  inviolate,  according 
to  Calvin;  or  from  Gr.  Ip«rrw,  pleasure, 
according  to  BudsBUs.]  In  old  European 
law.  The  sentence  or  decree  of  a  superior 
tribunal     Calv,  Lex, 

ARRET.  Fr.  [from  L.  Lat  arrestum, 
arestum,  q.  v.]  In  French  law.  The  judg- 
ment, decision  or  decree  of  a  court,  or 
parliament  A  royal  ordinance  or  decree.* 
So  called,  according  to  Spelman,  because 
it  puts  the  matter  at  rest  after  the  agita- 
tion of  debate  or  argument  Spelman,  voc. 
Arrestare,    But  see  under  Arrestum, 

ARRET.     See  Arrect 

ARRETARE,  Arrettare,  Arrectare,  L. 
Lat    In  old  English  law.    To  accuse  or 
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charge;  to  summon  for  the  purpose  of 
accusing ;  to  summon  to  answer  a  cnaige.* 
Arrettati;  accused  or  charged.  liep, 
Jud.  30.  Arrette  is  used  by  old  Eng- 
lish writers.    RichardwrCs  Diet, 

ARRHA,  ArrcL,  '  Lat  In  the  civil  law. 
Earnest ;  evidence  of  a  completed  bargain ; 

!>roof  of  the  contract  of  purchase  and  sale, 
argummium  emptioni$  et  venditianis  con- 
tracted) Inst.  3.  24.  pr.  Du^.  18.  1.  36. 
1  Mackeldey's  Civ.  Law,  170,  §  178.  See 
JEramest.  Calvin  and  Brissonius  write  the 
word  arra,  Bracton  and  Fleta  use  the  plu- 
ral, arrcB,  Bract,  fol.  61  b.  Fletct,  lib.  2, 
c  58,  §§  2,  3.  ArrhcB  is  used  in  Scotch 
law.     £r8k.  Inst,  b.  3,  tit  3,  §  6.      ^ 

Evidence  of  the  contract  of  espousals, 
(arrhoi  sponmlitice.)     Cod.  6,  1. 

ARRHABO,  Arrabo.  Lat  [Gr.  a^- 
/^•y.]  In  the  civil  law.  Earnest;, money 
given  to  bind  a  bargain.  CcUv,  Lex,  Bris- 
sonius, voc  Arra.  Orotius  de  Jur,  Bell. 
Ub.  2,  c.  12,  §  16. 

ARRIAGE  AND  CARRIAGE.  In 
English  and  Scotch  law.  Indefinite  sei^ 
vices  formerly  demandable  from  tenants,  but 
prohibited  oy  statute  20  Geo.  IL  c.  60, 
s.  21,  22.  BelVs  Diet.  Ersk.  Inst.  b.  2, 
tit  6,  §  42. 

ARRIERBAN,  ^mweftan.  Fr.  [KLat 
arrieribannum,  arribannum;  from  arriere, 
behind,  and  ban,  a  proclamation.]  In  feu- 
dal and  European  law.  The  proclamation 
by  which  the  arriere  vassals,  or  inferior 
feudatories  of  a  sovereign,  were  sununoned 
to  military  service.     See  Arriere  vassal. 

The  assembling  or  mustering  of  the  vas- 
sals, in  obedience  to  such  summons. 

According  to  Spelman,  this  word  may 
import,  (from  arriere,  in  the  sense  of 
iterum,  again,)  a  repeated  summons,  or 
second  proclamation,  {iterata  evocatio,  vel 
citatio  posterior);  the  first  being  simply 
termed  the  ban ;  or,  (from  arriere,  in  the 
sense  retro,  behind,)  a  proclamation  in- 
tended for  those  who  remained  behind  after 
the  first  summons,  {qui  retro  manserint 
post  bannum.)  Spelman,  voc  Aribannum. 
It  should  not  be  confounded  with.Aere&an- 
num,  (q.  v.)      

ARRIERE  FIEF,  or  FEE.  In  feudal 
law.  A  fief  or  fee  dependent  on  a  supe- 
rior one ;  an  inferior  fief  granted  by  a  vas- 
sal of  the  king,  out  of  the  fief  held  oy  him. 
Esprit  des  Lois,  liv.  31,  cc  26,  32.  See 
Subinfeudation. 

ARRIERE  VASSAL.  In  feudal  law. 
The  vassal  of  a  vassal ;  one  who  held  of  a 


vassal  of  the  crown.     Esprit  des  Lois^ 
liv.  31,  cc  26,  32. 

ARRIERIBANNTJM.  L.  Lat  In  old 
European  law.    Arrierban,  (q.  v.) 

ARRIVAGIUM.  L.Lat  Li  old  English 
law.  Arrivage;  arrival;  the  coming  to  a 
place  or  port  Arrivagium  navium  et  bat- 
ellorum  ;  a  place  of  common  resort  of  mer- 
chants and  shipping.  Hale  de  Jur.  Mar. 
pars  2,  (de  port  mar.)  c  3. 

"ARRIYK"  To  come  to,  or  reach  one 
place  from  another ;  to  come  to,  or  reach 
a  place  by  travelling  or  moving  towards  it 
Marshall,  C.  J.  1  Brock.  B.  411. 

In  insurance  Uw.  To  reach  that  partic- 
ular place  or  point  in  a  harbor  which  is  the 
ultimate  destmation  of  a  vesseL*  2  Cuskr 
ing'sB.4S9.  Fletcher,  J. /rf.  453,  Unty 
that  point  is  reached,  the  voya^  is  not 
ended,  and  the  ship  has  not  arrived.  Id. 
ibid.  Merely  reacning  the  harbor  is  not 
arriving.*    Id.     See  8  B.  d  C.  119. 

ARROGATIO,  ^rfro^/fo.  Lat  [from 
arrogare,  to  take  upon  one's  sel£]  In  the 
civil  law.  The  adoption  of  a  person  sm 
juris,  which  was  done  by  imperial  rescript 
Inst.  1.  11.  1.  Id.  3.  11.  2.  Dig.  1. 1. 1. 
Cod.  8.  48.     See  Adoption. 

ARROGATOR.  Lat  [from  arrogare.] 
In  the  civil  law.  One  who  adopted  by 
arrogation,  that  is,  by  imperial  rescript 
Inst.  3.  11.  1,  2,  3. 

ARRURE.  L.  Fr.  A  j^oughinc;  a 
day's  work  at  ploughing.  JTsarit.  H.  2 
Edw.  EL  21. 

ARS.  L.  Fr.  [from  arder,  to  bum.] 
Burnt  De  ceux  que  felonisement — eient 
autre  blees,  ou  autre  mesons  ars ;  of  those 
who  have  feloniously  burnt  another's  crops, 
or  another's  houses.     Britt.  c  9. 

ARS^  ET  PENSAT^  L.  Lat 
Burnt  and  weighed.  A  term  anciently 
applied  to  money  melted,  and  then  weigh- 
ed to  test  its  purity.     See  Arsura. 

ARSION.  L.Fr.  Burning.  Artie,  super 
Chart,  c  17.  An  old  form  of  arson,  (q.  v.) 
So,  arsine  and  arseun.     Kelham. 

ARSON,  [from  L.  Fr.  araion,  arsoun^ 
arson,  L.  Lat  arsio,  from  ardere,  to  bum : 
Sax.  bemet:  L.  Lat  incendium  or  com- 
bustio  domorum.]  In  criminal  law.  The 
malicious  and  wilful  burning  the  house  ^r 
outhouse  of  another  man.  4  Bl.  Com.  220. 
4  Steph.  Com,  141.  The  burning  and  con- 
suming of  any  part  is  sufilcient  to  conrti- 
tute  arson,  but  a  mere  attempt  to  bom  by 
setting  fire  to  a  house,  unless  it  absolutely 
bums,  is  not  sufficient    Hawk.  P.C.  h.  1, 
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e.  S9.  A  Si.  Com.  292.  4  Stej^  Com. 
148.  See  2  Bu9$ea  <m  Orim€$,  548—568, 
and  notes. 

The  Ei^lidi  law  of  anon  has  been  con- 
siderably modified  in  the  United  States; 
the  definition  of  the  crime  being  in  some 
of  the  states  materially  enlarged,  while  in 
others,  Tarions  d^rees  of  arson  have  been 
established,  with  corresponding  punish- 
ments. See  WharUnCa  Am.  Orim,  LaWy  869, 
874,  tt  9eq.  In  New-York,  arson  in  the 
first  degree  consists  in  borning  the  dwell- 
ii^-honse  of  another  in  the  ni^t  time,  and 
wmle  there  is  in  the  honse  some  human 
betn^.  1  Parker' 9  Cr.  R  560.  Malice  is 
of  the  essence  of  the  crime  of  arson  at 
common  law,  and  the  same  ingredient 
must  enter  into  offences  of  house^uming 
created  by  statute.  28  Mttsistippi  R  100. 
ARSUKA.  L.  Lat  [from  ardert,  to 
^nni.]  In  old  English  law.  Burning,  or 
melting ;  tke  trial  or  assay  of  money  by 
ire  after  it  was  coined,  in  order  to  test  its 
parity.  A  term  frequently  used  in  Domes- 
day Book.  Spdman.  ReddU  tot  librcu  ad 
mrturam;  pays  so  many  pounds  according 
to  the  t^  by  fire;  that  is,  so  many  poun<£ 
of  lawful,  approved  or  tried  money.  Oowell, 
The  process  is  described  at  laige  in  the 
Black  Book  of  the  Exchequer. 

The  loss  of  weight  occasioned  by  this 
process.  A  pound  was  said  to  6ttm  so  many 
pence  (tot  ardere  denarios)  as  it  lost  by  the 
nre.    Spelman. 

IRSURE  EN  LE  MAIN.  L.  Fr.  Burn- 
ing in  the  hand.  See  Burning  in  the  hand. 
ART  AND  PART.  [O.  Scotch,  airt  and 
peirt,  arte  amd  parte.]  In  Scotch  criminal 
law.  Con^ver  and  partner.  8  ffaw.  8t. 
TriaUy  601.  A  technical  term  used  to  de- 
note an  accessory  before  and  after  the  fiict, 
snd  also  an  aider  and  abettor  in  the  com- 
of  a  crime;  frenerally  considered 


mission 


equivslent  to  the  (>pe  et  coneilio  (q.  v.)  of 
the  Roman  law.  *  Erek.  Inst.  b.  4,  tit  4, 
§10.  2 /'oriet' /»»(.  part  1,  b.  1,  c  1.  By 
etrt  is  understood  the  mandate,  instigation 
or  advice  that  may  have  been  given  towards 
committing  the  crime;  part  expresses  the 
riwre  tiiat  one  takes  to  himself  in  it,  by  the 
aid  or  asostance  which  he  gives  the  crim- 
inal in  the  commission  of  it  Ersk.  Inet. 
«&.  mp.  Though  expressed  in  a  conjunctive 
form,  it  does  not  however  necessarily  im- 
port 6o(A  descriptions  of  guilt;  since  one 
may  become  art  and  party  either,  1.  by  giv- 
ing a  warrant  or  mandate  to  commit  the 
<nme;  ar^  2.  by  givii^  counsel  or  advice 


to  the  criminal  how  to  conduct  himself  in 
it;  or,  8.  by  his  assistance  in  the  execution 
of  it  Bhrsk.  Inst.  uh.  sup.  See  De  arte  et 
parte.  '^In  order  to  make  out  a  party 
guilty  of  theft,  art  and  party  it  is  not  ne- 
cessary to  prove  that  there  was  any  previ- 
ous concert  between  him  and  the  actual 
thie^  or  that  he  knew,  some  time  before, 
that  a  theft  was  to  be  committed.  It  is 
sufficient  if  the  party  was  conscious  of  what 
was  going  on  at  the  time, — if  he  knew  that 
some  article,  no  matter  what,  was  about  to 
be  stolen.  H  there  was  privity,  even  by 
so  slight  a  communication  with  the  actual 
thief  as  a  nod  or  a  wink,  that  would  make 
the  party  so  privy  guilty  of  theft  art  and 
part.  On  the  other  hand,  if  the  theft  was 
really  completed  and  over,  however  short 
the  interval,  if  there  was  one,  between  the 
act  and  the  guilty  knowledge, — say  that 
the  communication  was  made  behind  a 
screen,  or  outside  the  door  of  the  room, 
after  the  article  was  actually  taken, — ^that 
would  change  the  nature  of  the  offence, 
and  make  it  reeet,^^  Lord  Justice  Clerk, 
ArkUy's  iJ.  136. 

The  derivation  of  this  phrase  is  uncer- 
tain. Sir  G^rge  Mackenzie,  in  his  ^  Dis- 
course upon  the  laws  and  customs  of  Scot- 
land in  matters  criminal,''  says  that  by  art 
is  meant  that  the  crime  was  contrived  by 
the  art  or  skill  of  the  accused,  (eorum  arte;) 
and  that  by  part  is  meant  that  they  were 
sharers  in  tbe  crime  committed,  (et  quorum 
pars  magna  fui.)  By  other  writers  it  has 
been  considered  as  an  abbreviation  of  the 
Latin  phrase  artifex  et  particeps.  See  P. 
Cyclopedia.  The  following  expressions  oc- 
cur in  Pitcaim's  Criminal  Trials :  "Delatit 
[accused,]  off  arte  and  parte."  VoL  1,  part 
1,  p.l.  "Dilaititof  a»W  a?k;;>atW."  Id. 
p.  183.  ^  Under  the  pain  of  being  held  as 
arte  and  pairt-takeris.      Id.  p.  307. 

ARTK  L.  Fr.  Bound;  compelled; 
narrowed    Kelham.    See  Arct. 

ARTEMO,  Artemon.  Lat  [€hr.  dpHf^ov.'] 
In  the  civil  law.  A  kind  of  sail,  used  on 
a  vessel  Brissonius  calls  it  a  small  sail  at- 
tached to  a  large  one.  According  to  Calvin, 
it  served  to  steer  the  ship.  It  seems  to 
have  been  used  only  on  special  occasions, 
and  was  not  considered  a  part  of  the  vessel 
Dig.  50. 16.  242.  Loccenius  de  Jur.  Mar. 
lib.  1,  c  2,  sect  5.  It  occurs  in  the  New 
Testament,  {Acts  xxviL  40,)  where  it  is 
translated  "  mainsail." 

ARTHEL  [properly  Arddelw  or  Ard- 
del]  Brit  or  WelsL     In  Welsh  and  old 
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Eoglish  law.  To  aToach,  {astipulariy  (u- 
serere.)    Davie$^  Diet,  cited  in  CowelL 

XJBed  also  as  a  substantive.  Thus,  by 
the  laws  of  Hoel  Dha,  it  was  provided  that 
if  a  man  were  taken  with  stolen  ffoods,  he 
must  be  allowed  a  lawful  arddelw  Vouchee) 
to  clear  him  of  the  felony.  This  was  abol- 
ished by  statute  26  Ifen.  VIII.  c.  6.  Caw- 
ell,     Blount, 

ARTICLE.  [Lai.  articulus.]  A  distinct 
part  of  a  writing  or  instrument,  consisting 
of  two  or  more  particulars.  Hence  systems 
of  rules  and  instruments,  composed  of  vari- 
ous particulars,  or  arranged  in  separate 
divisions,  are  called  ar/tc/w;  and  the  term 
was  also  anciently  applied  to  statutes  drawn 
up  in  this  form.    See  Articles. 

A  point  See  Articulue.  The  French 
article  and  paint  (or  paynt)  are  synony- 
mous. En  cheecun  article  et  cheecun  poynt 
Artie,  sup.  Chart,  c.  1. 

A  species  of  pleading  in  the  English  ec- 
clesiastical courts,  which  is  put  in  in  the 
form  of  objection  or  charge,  as  for  annul- 
ling a  marriage,  for  deprivmg  a  clei^gyman 
of  his  benefice,  &c  4  Ckitty*s  Gen,  Pr.  166, 
167, 200,  209.  The  word  article  is  used  m 
the  formid  parts  of  this  pleading,  as  a  verb. 
"  We  article  and  object  to  you  the  said  — , 
that,''  kc.  Id.  200,  et  seq.  The  expression 
"  articulately  propound  "  constantly  occurs 
in  pleadings  in  the  ecclesiastical  courts. 
Jd.  168,  et  seq. 

In  Scotch  practice.  A  subject  or  matter; 
competent  matter.  "Article  of  dittay."  1 
Brawn's  B.  62.  A  "  point  of  dittoy."  1 
Swintan's  B,  128,  129. 

ARTICLED  CLERK  In  English  prac- 
tice. A  pupil  of  an  attorney  or  solicitor 
who  undertakes,  by  articles  of  clerkship 
containing  covenants  mutually  binding,  to 
instruct  hmi  in  the  principles  and  practice 
of  the  profession.  Whartan^s  Lex.  See 
Stat.  6  &  7  Vict,  c  73. 

ARTICLES.  [L.  Lat  articuli,']  A  term 
applied  to  various  writings  drawn  up  in  an 
articulate  form;  that  is,  under  distinct 
heads  or  divisions ;  as 

A  system  of  rules  established  by  legal 
authority ;  as  articles  of  war,  articles  oi  Sie 
navy,  articles  of  futh,  (qq.  v.) 

A  writing  or  instrument  executed  be- 
tween parties,  containmg  stipulations  or 
terms  of  agreement;  as  articles  of  agree- 
ment, articles  of  partnership,  the  articles 
of  confederation  of  the  United  States. 

A  statute ;  as  having  its  provisions  ar- 
ticulately expressed  under  distinct  heads. 


Several  of  the  ancient  English  statntes  wen 
called  articles,  {articuli.\    See  Articuli. 

A  complaint  at  law  drawn  up  in  articu- 
late form ;  as  articles  of  the  peace,  (q.  v.) 

Heads  or  items  of  judicial  mquiry.  The 
capituUiy  chapitres  or  ch^ters  given  in 
chaige  to  juries  at  the  ancient  eyres,  were 
sometimes  called  articles.  See  Capitula. 
So,  the  various  items  of  inquiij  at  views 
of  frank-pledge  were  called  articles  of  view 
of  frank-pledge,(ar/tcii/t  vitdisfroMci  pUgn.) 
Fleta,  lib.  2,  c  52,  §  4  et  seqq.^  where  the 
items  are  given  at  length. 

ARTICLES  OF  CONFEDERATION. 
In  American  law.  The  compact  between 
the  original  thirteen  states  of  the  Union, 
which  went  into  operation  on  the  1st  of 
March,  1781,  and  remained  in  force  until 
the  4th  of  March,  1789,  when  the  present 
Constitution  of  the  United  States  was 
adopted.  See  1  Kenfs  Cam.  210 — ^2ia 
Story  an  the  Const.,  b.  2,  ch.  8. 

ARTICLES  OF  FAITH.  In  English 
law.  The  system  of  futh  of  the  Church 
of  England,  more  commonly  known  as  the 
Thirty-nine  Articles;  framed  by  Arch- 
bishop Cranmer,  with  the  assistance  of 
other  persons  of  distinguished  learning  and 
piety  m  the  reign  of  Edward  YI. ;  and  re- 
duced to  their  present  form  in  the  Con- 
vocation of  the  archbishops  and  bishops  of 
both  provinces,  held  at  London  in  the  r&fft 
of  Queen  EHxabeth,  A.  D.  1562.  3  Ste^ 
Cam.  94,  95. 

ARTICLES  OF  WAR.  In  English  law. 
A  system  of  rules  for  the  government  of  the 
army,  framed  under  the  authority  of  the 
annual  statutes  called  the  Mutiny  Acts.  2 
Steph.  Cam.  600,  601. 

In  American  law.  A  system  of  regula- 
tions for  the  government  df  the  army  and 
navy  of  the  United  States.  Acts  of  Con- 
gress, April  23,  1800;  April  10,  1806. 

ARTICLES  OF  THE  NAVY.  In  Ei^ 
lish  law.  A  system  of  regulations  for  the 
fleet,  established  under  the  statutes  22  Geo. 
IL  c  33,  and  19  Geo.  IIL  c  17.  2  Stq^ 
Cam.  605,«606. 

ARTICLES  OF  THE  PEACK  In  Eng- 
lish law.  A  complaint  exhibited  under 
oath  to  a  court  of  competent  jurisdiction, 
or  to  a  justice  of  the  peace,  in  order  to 
compel  a  party  who  is  meditating  an  injiiiy 
to  another,  to  find  sureties  of  the  peace.  4 
Chitty's  Bl.  Cam.  251,  255,  note  (6.)  4 
Steph.  Cam.  813.  1  Chilly's  Gen.  Pr.Bl A, 
679,  note  (p). 

ARTICLES  OF  ROUP-  In  Scotch  law. 
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Hie  eonditions  under  whieh  property  u 
eipoeed  to  sale  by  auction.     BelPs  Diet 

ARTICLES  OF  UNION.  In  English 
kw.  Articles  agreed  to,  A  D.  1707,  bv 
the  narliaments  of  England  and  Scotland, 
for  tae  union  of  the  two  kingdoms.  1  Bl, 
Com,  96.  They  were  twenty-fiye  in  num- 
ber.    Id.  ibid, 

AETICULL  Lat  Articles;  items  or 
heads.  A  term  applied  to  some  old  Eng- 
lish statutes,  and  occasionally  to  treatises. 
See  Articles. 

ARTICULI  AD  NOVAS  NARRA- 
nONES.  L.  Lat  Articles  on  the  New 
Talea  The  title  of  a  small  treatise  on  the 
method  of  pleading,  subjoined  to  the  col- 
lection callcKl  iTovcr  Narratumet.  3  Beeve^ 
SisL  Eng.  Law,  152. 

ARTICULI  CLERL  L.  Lat  Articles 
of  the  clergy.  The  title  of  a  statute  passed 
in  the  ninth  year  of  Edward  IL  for  the 
purpose  of  adjusting  and  settling  the  great 
questions  of  cognizance  then  existing  be- 
tween the  ecdesiastical  and  temporal 
courts.  2  Reeved  HisU  Eng.  Law,  291 — 
296.  The  archbishop  of  Canterbury  pre- 
fened  in  the  name  of  himself  and  the  cler- 
gy, {clertu\  sixteen  articles,  and  received  by 
the  authority  of  parliament  answers  seriatim 
to  each  of  them,  constituting  the  statute 
which  hence  derived  its  name.  Id.  291. 
Lord  Coke  has  inserted  this  statute  in  his 
Institutes,  accompanying  it  with  a  com- 
mentaiy.  2  Inst.  599.  And  see  2  ffow. 
Stats  Trials,  131.  According  to  Sir  Mat- 
thew Hale,  although  not  published  tiU  the 
reign  of  Edward  U.,  it  was  compiled  in  the 
beginning  of  Edward  L  HaU^s  HisL  Com. 
Law,  191,  c  7. 

ARTICULI  DE  MONETA.  L.  Lat 
Articles  concerning  money,  or  the  cur- 
rency. The  title  of  a  statute  passed  in  the 
twentieth  year  of  Edward  1.  2  Beeves' 
EisL  Eng.  Law,  228.  Crabb's  Hist.  Eng. 
Law,  167,  (Am.  ed.) 

ARTICULI  MAGNJS  CART^  Lat 
Ardcles  of  Magna  Carta.  The  original  ar- 
ticles or  heads  of  agreement  at  the  Con- 
gress in  Runingmede,  upon  which  King 
John's  charter  was  founded.  This  docu- 
ment consisted  of  forty-nine  heads,  and 
was  entitled,  ArOculi  Magne  Carte  Liber- 
latum  sub  sigillo  Begis  Johannis.  It  is 
^ven  at  len^  by  Sir  William  Blackstone, 
in  his  valuable  edition  of  Magna  Charta. 
It  was  printed  from  an  original  formerly  in 
the  possession  of  Bishop  Burnet  See 
BladcstoM^s  Law  Tracts. 


ARTICULI  SUPER  CHARTAS.  L 
Lat  Articles  upon  the  charters.  The  title 
of  a  statute  passed  in  the  twenty-eighth 
year  of  Edward  L  st  3,  confirming  or  en- 
laiffing  many  particulars  in  Magna  Charta, 
and  the  Charta  de  Foresta;  and  appointing 
a  method  for  enforcing  Uie  observance  of 
them,  and  for  the  punishment  of  offenders. 
2  Beeves'  Hist.  Eng.  Law,  103,  233—241. 
Lord  Coke  has  included  this  statute  in  the 
number  of  those  commented  on  in  his  In- 
stitutes. 2  InsL  537.  And  see  Barringt. 
Obs.  Stat.  162. 

ARTICULUS.  Lat  In  old  EngHsh 
law.  An  article  or  point  Beg.  Orig.  200. 
In  articulo  mortis  ;  at  the  point  of  death. 

A  point  or  moment  of  time.  In  ipso  ar- 
ticulo temporis;  at  the  same  moment  or  in- 
stant of  time.    3  Co.  28.    See  In  articulo. 

ARTIFICIAL,  [from  Lat  ars,  art,  and 
facere,  to  make.]  Made  by  art;  created 
by  law;  the  opposite  of  natural    See  in- 

ARTIFICIAL  PERSONS.  Persons 
created  and  devised  by  human  laws,  for  the 
purposes  of  society  and  government,  as 
distinguished  from  natural  persons.  1  BL 
Com.  123.  Corporations  are  examples  of 
artificial  persons.    Id.  ibid, 

ARTIFICL/O.  PRESUMPTIONS.  In 
the  law  of  evidence.  Presumptions,  (other- 
wise termed  legal^  which  derive  from  the 
law  a  technicid  or  artificial  operation  and 
effect,  beyond  their  mere  natural  tendency 
to  produce  belief;  and  operate  uniformly, 
without  applying  the  process  of  reasoning 
on  which  they  are  founded  to  the  circum- 
stances of  the  particular  case.  3  Stark. 
Evid.  1235. 

ARUNDINETUM.  L  Lat  [from  arun- 
do,  a  reed.]  In  the  civil  and  old  English 
law.  A  place  where  reeds  grow.  Dtg,  7. 
1.  9.  1.  Id.  33.  1.  12.  11.  Co.  Litt.  4  b. 
Shq>.  Touch.  95. 

ARURA,  Arrura.  L.  Lat  [from  arare, 
to  plough.]  In  old  Enfflish  law.  A  or  the 
ploughing ;  the  labor  of  ploughing.  VcUet 
arura  xvtii  devC ;  the  ploughing  is  worth 
eighteen  pence.  FUta,  lib.  2,  c.  62,  §  2. 
Arruris;  m  ploughings.   Bract.  foL  230. 

A  day's  work  at  the  plough.  Donee  aru- 
ras  suais  legitime  compleverint,  quantum  vi- 
deV  ad  unum  diem  pertinebit;  until  they 
shall  have  lawfrilly  completed  their  plough- 
ings, namely,  as  much  as  shall  belong  to 
one  day.  Fleta,  lib.  2,  c.  73,  §  2.  Factendo 
inde  tot  aruras  et  tot  messuras.  BracL  foL 
35  b. 
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AS.  Lat  In  the  Roman  and  civil  law. 
A  pound  weight;  and  a  coin  originally 
weighing  a  pound,  (called  also  libra) ;  di- 
vided into  twelve  parts,  called  wncicB^ 
(ounces,)  the  several  multiples  of  which 
were  known  by  different  names,  according 
to  their  number.  Thus,  two  uncicBy  making 
one-sixth  of  the  aSy  constituted  what  was 
called  sextans;  three,  making  a  quarter, 
were  denominated  quadrans;  four,  or  a 
third,  triens;  five,  quincunx;  six,  or  one- 
half,  semis;  seven,  septunx ;  eight,  or  two- 
thirds,  bes;  nine,  or  three-fourths,  dodrans; 
ten,  dextans ;  and  eleven,  deunx.  P,  Cy- 
clopedia^   AdanCs  Bom,  Ant  634,  (Am. 

Any  integral  sum,  quantity  or  thing, 
subject  to  division  in  certain  proportions. 
Frequently  applied  in  the  civil  law  to  in- 
heritances; the  whole  inheritance  being 
termed  a«,  and  its  several  proportionate 
parts,  sextans,  quadrans,  &c.,  as  above  ex- 
plained ;  though  it  was  not  necessary  that 
it  should  always  be  divided  into  twelve 
parts.  Dig.  28.  5.  60.  §  2.  ffeineec.  El. 
Jur.  Civ.  lib.  2,  tit  14,  §  641.  Inst.  2. 
14.  6.  Tayl.  Civ.  Law,  491-495.  Hceres 
ex  semisse  ;  an  heir  to  six  parts,  or  half  of 
the  inheritance.  Inst.  ub.  sup.  ffcsres  ex 
asse;  an  heir  to  the  whole  estate.  Dig. 
23.  3.  85.     Pitisci  Lex.  voc  As. 

The  term  as,  and  the  multiples  of  its 
undoi  above  enumerated,  were  also  used  to 
denote  the  rates  of  interest  2  Bl.  Com. 
462,  note  (m).  Gravina,  Grig.  Jur.  Civ. 
lib.  2,  8  47.  It  was  also  applied  to  vari- 
ous other  things,  such  as  land,  {Dig.  21. 
2.  39.  2;)  the  price  of  land,  (Dig.  17.  1. 
12.  8;)  and  shares  in  a  partnership,  (socie- 
tag.)  Dig.  17.  2.  76.  And  see  Tayl.  Civ. 
Law,  496,  496. 

AS.  L.  Fr.  To,  into;  amongst;  at, 
on.     Kelham. 

With.     Yearb.  T.  1  Edw.  IL  8. 

"AS  AFORESAID."  Words  of  rela- 
tion to  a  preceding  clause  in  wills  and 
other  instruments.  "  The  words  as  afore- 
said, in  the  latter  clause,  necessarily  draw 
down  and  incorporate  the  words  in  the 
former  clause."  Lord  Ellenborough,  C. 
J.  10  Bast,  510. 

"AS  FOLLOWS."  The  words  "as 
follows,  that  is  to  say,"  held  equivalent  to, 
"  in  the  words  and  %nres  following,  that 
is  to  say,"  Ac  2  W.  Bl.  787,  788.  See 
1  Chitt.  Crim.  Law,  233,  234. 

"AS  IF."  [Lat  ac  su]  As  to  the 
meaning  of  these  words  in  statutea,  see, 


Bacon's  "  Reading  on  the  Statute  of  Uses," 
Works,  iv.  195.     And  see  -4c  «. 

Lord  Bacon  says  of  "  so  that,"  and  "  aa 
if,"  that  they  both  suspend  the  sentence. 
Arg.  Case  of  Revocation  of  Uses,  Works, 
iv.  254. 

"AS  OF."  [L.  Lat  ut  de.']  In  prac- 
tice and  pleading.  A  term  applied  to  pro- 
ceedings, and  to  rights  or  estates,  expres- 
sive of  sameness  of  legal  character,  effect  or 
operation ;  given  in  the  way  of  relation, 
(m  the  case  of  proceedings,)  by  mere  force 
of  law,  or  absolutely  existing  (in  the  case 
of  rights,)  in  point  of  fact 

Thus,  in  practice,  proceedings  are  fre- 
quently allowed  to  take  place,  or  acts  to  be 
done,  (judgments  to  be  signed,  or  rules  en- 
tered!,) as  of  some  previous  day  or  term,  or, 
as  it  is  otherwise  expressed,  nunc  pro  tunc, 
(now  for  then) ;  that  is,  the  judgment  is, 
in  point  of  fact,  si^ed  now,  but  signed  in 
the  sam^  form  as  it  would  have  been  then, 
b^ing  dated  then,  and  has  the  sam^  effect 
ffiven  to  it,  as  if  it  had  been  actually  signed 
3ien.     See  Nunc  pro  tunc. 

In  pleading,  the  term  "  as  of^  is  applied 
to  rignts  and  estates,  to  denote  actual  and 
absomte  verity,  or  sameness  of  legal  char 
racter.  Thus,  a  party  is  said  to  be  poa- 
sessed  of  a  thing,  "  <w  ^  his  own  proper 
goods,"  (ttt  de  bonis  propriis);  by  which  ia 
meant  that  he  was  possessed  oi  them  in 
the  same  way  ojs  one  would  be  possessed 
of  one's  own  goods;  or,  in  other  words, 
that  the  goods  were,  in  point  of  fact,  hia 
own  individual  and  absolute  property.  See 
ffolthouse.  The  same  words,  "at  of^  (L. 
Lat  ut  de  ;  L.  Fr.  sieome  de,)  form  a  part 
of  the  celebrated  phrase,  "  in  his  demesne 
as  of  fee,"  which  is  explained  in  another 
place.     See  Demesne. 

ASAVER.  L.  Fr.  To  wit;  to  aay. 
Cest  asaver;  that  is  to  say.    Britt.  c  126. 

ASCAVENTER.  L.  Fr.  To  certify  or 
make  known.     Kelham. 

ASCAVOm.  L.Fr.  To  be  understood; 
to  wit  Est  ascavoir,  (q.  v.) ;  it  is  to  be 
understood.  Litt.  sect  9,  45.  Sometimes 
written  assaver,  asaver  and  a  saver.  SiaL 
Westm.  1,  c  1.  Britt.  c  89.  Id.  c  126. 
See  Assaver,  Cest  ascavoir. 

ASCEND,  [from  Lat  ascendere.']  To 
go  up ;  to  pass  up  or  upwards ;  to  go  or 
pass  in  the  ascendmg  line.  4  Kenfs  Oo^m. 
398,  897. 

ASCENDANT.  [Lat  adseendens,  w- 
cendens.]  In  the  law  of  descents.  A  p^ 
son  related  to  another  in  the  cueendin^UiM 
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of  ^dredf  as  a  firfJier,  grand&iher,  Ac :  a 
person  so  related,  to  whom  an  estate  09- 
€md»  (to  use  the  strictly  proper  term),  as 
the  next  heir;  an  heir  in  the  ascending 
line.  ♦  I^ov.  118,  c  1,  2.  JHff.  28.  2.  68. 
Tofl  Cw.  Law,  539,  €t  mq.  Tailing 
descendants, — the  saccession  goes  to  09- 
eendanU.''  BMs  Diet  4  Kent 9  Com. 
397. 

*«*  Tliis  term  is  of  freqneat  occnrrence 
in  the  civil  law,  particularly  in  the  118th 
Norel  of  Justinian,  the  second  chapter  of 
which  expressly  treats  of  the  succession 

of    a9eendaMt9,     (iri^    rAr    ivi^mv    iiii^x^,) 

From  this  source  it  was  introduced  into 
the  Spanish  and  Scotch  law.  See  A9em' 
dietUet,  It  occurs,  also,  in  eariy  feudal 
law.  Feud.  Lib.  2,  tit  60.  It  has  not, 
however,  been  adopted  to  much  extent  in 
the  common  law,  <i9eent  itself  in  the  direct 
line,  having  been  prohibited  in  England 
from  a  remote  penod,  by  a  leading  canon 
of  inheritance,  which  has  only  recently 
been  aboli^ed.  See  Dt9eent  The  modem 
law  of  succession  would  seem  to  authorize 
its  more  frequent  use,  especially  as  expres- 
sive of  tiie  relation  o{per9on9,  in  preference 
to  the  word  €mee9tar  ;  leaving  the  latter  to 
be  employed  more  exclusively  in  its  origi- 
nal and  proper  legal  signification, — the  for- 
mer possessor  (or,  in  £e  phrase  of  the  old 
boohs,  the  pre-possessor)  of  an  t9iaU,  See 
Anentor, 

ASCENDENTEa  Lat  In  feudal  law. 
Ascendants.  See  A9e€ndant.  A9eendente9 
ncn  9uecedunt ;  ascendants  do  not  succeed. 
Feud.  Lib.  2,  tit  60.  In  the  civil  law,  the 
word  is  written  ad9eendente9.  >  Dig.  23. 
8.  68. 

A6CENDERE.  Lat  In  feudal  and  old 
English  law.  To  ascend ;  to  go  up  or  up- 
wards; to  pass  in  the  ascending  line  of 
kindred.  Glanv.  lib.  7,  c  1.  See  De9cent. 
In  the  civil  law,  the  form  is  ad9eendere. 

AJ3CENDIENTES.  Span.  In  Spanish 
hkw.  Ascendants;  ascending  heirs;  heirs 
in  the  ascending  line.  WhHe'9  New  Re- 
^op.  b.  1,  tit  7,  c  3,  note.  Sckmidt9 
Civ,  Law,  269. 

ASCENT.  Passage  upwards ;  the  trans- 
misaion  of  an  estate  from  the  ancestor  to 
tlie  heir  in  the  ascending  line.  See  4 
ATm/'t  CbfTi.  393,  397. 

ASCENT.  L.  Fr.  Assent;  knowledge. 
KeUunm. 

ASCERTE.  L.  Fr.  Certified  Kelham. 
ASCEVERER.  L.  Fr.  To  affirm.  KeU 


{ 


ASCIENT.  L.  Pr.  Knowing;  know- 
ingly.     Kelham. 

ASCRIFTICn.  Lat  In  old  English 
law.  A  species  of  soke-men,  or  tenants  in 
ancient  demesne,  described  by  Bracton. 
Braet.  fol.  7,  209.  See  Lib.  Nig.  Seaee. 
c  de  Danegeldo,  quoted  by  Spelman.  Hie 
term  is  derived  from  the  civil  law,  in  which 
it  was  written  aecripUtii,  and  ad9eripiiHiy 
and  applied  to  coUmi,  or  tenants,  whose 
names  were  registered  {(ucriptt)  in  the  ar- 
chives of  the  colony  or  district  where  they 
resided.  Cod.  11.  47,  49.  1  Spenie^9 
Chancery,  61,  note  (u).     See  Ad9eriptiiiL 

ASCRIPTUS.  Lat  [from  aecrihere, 
to  enroll]  Enrolled ;  registered.  See  Ad- 
9eriptu9. 

ASCUN,  A9eun9.  L.  Fr.  Any  one; 
any.     Britt.  c.  4. 

Some.  Daunt  ascuns  9<mnt  villeinee,  et 
ascuns  /raunkee ;  of  whom  some  are  vil- 
leins, and  some  freemen.    Id.  c  83. 

ASCUNEMENT.  L.  Pr.  In  any  wise. 
Kelham. 

ASCUS.  L.  Lat  [Sax.  a«sc.]  In  old 
European  law.  A  skifTor  boat  L.  SaUc. 
tit  23,  §  3.     Spelman. 

ASEET,  A99itte.  L.  Fr.  Assignment 
Kelham. 

ASEIR.    L.  Fr.    To  sit     Kelham. 

ASELEES.     L  Fr.    Sealed.    Kelham. 

ASES.    L  Fr.     Assessed.    Kelham. 

ASOUDRE.  L  Ft.  To  absolve.  Kel- 
ham. 

ASOYNE,  AeoM.  L.  Fr.  Essoin.  Kel- 
ham.   See  E99oin. 

*AZ«AABIA,    A«f A«ca.      Q^.    [frx>m    iM^Xkfj 

secure.]    In  the  civil  law.     Security.  Cod. 
6.  38.  3. 
ASPORTARE.  L.  Lat   In  old  English 

Practice.  To  carry  away.  A9portavit; 
be]  carried  away.  Applied  in  the  old 
writs  of  trespass,  to  the  taking  of  inani- 
mate things,  as  distinguished  from  abdu- 
cere,  (q.  v!)  F.  N.  B.  86  A.  note.  Id. 
88  B.  Bract.  foL  167.  See  Cepit  et  ae- 
portavit. 

I     A9portatU9 ;  carried  away.    Niei  ajfidat 

\quod  bona  asportata  valeant  quadraginta 

\9olido9  ad  mtnu9 ;  unless  he  make  oath 

that  the  goods  carried  away  are  worth  at 

least  forty  shillings.    Fleta,  Ub.  2,  c  1. 

§26. 

ASPORTATION.  [L.  Lat  a9portatio, 
from  a9portare,  to  carry  away.]  The  car- 
rying away  of  goods ;  one  of  the  circum- 
stances requisite  to  constitute  the  ofifence 
of  hurceny.    4  £L  Com.  231.    A  bare  re- 
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moval  by  the  ihief  from  the  place  in  which 
he  foand  the  goods,  though  he  does  not 
quite  make  off  with  them,  is  a  sufScient 
asportaiion^  or  carrying  away.  Id.  ibid. 
T.  Jon.  109. 

A  carrying  quite  away.     1  Stra,  634. 

ASPORTATOR.  L.  Lat  [from  aspor- 
tare^  q.  v.]  In  old  English  law.  One  who 
carries  away  stolen  goods.  Fleta,  lib.  1, 
c  39,  §  3. 

ASPORTA  VIT.  L.  Lat  [from  0^)01^ 
tare^  q.  v.]  He  carried  away.  Sometimes 
used  as  a  noun  to  denote  a  carrying  away. 
An  ^'  asportavit  of  personal  chattels."  Lord 
Loughborough,  2  H.  Bl.  4. 

ASS.  An  abbreviation  of  the  L.  Lat 
assisa  and  L.  Fr.  asme. 

Asi.  mor.  ant  An  abbreviation  of  09- 
ma  mortis  antecessoris.     Fleta^  lib.  4,  c.  5. 

Am.  no.  diss.  An  abbreviation  of  oftua 
novm  disMtisinm.     Id.  ibid. 

ASSACH.  Brit  In  old  Welsh  law. 
An  oath ;  an  oath  made  by  compurgators. 
A  term  applied,  in  the  statute  1  Hen.  V. 
c  6,  to  a  Welsh  custom  of  clearing  a  per- 
son accused  of  killing  another,  by  £e  oaths 
of  three  hundred  men.  The  object  of  the 
statute  was  to  abolish  this  custom,  so  far 
as  it  applied  to  Englishmen  who  might  be 
imprisoned  in  Wales.  Barringi,  Obs. 
Stat.  382. 

The  exact  meaning  of  this  word  iq^pears 
to  have  been  a  matter  of  some  doubt  Mr. 
Harrington  observes  that  he  could  not  find 
it  either  in  Dr.  Davis'  Dictionary,  or  the 
Glossary  to  the  Laws  of  Hoel  Dda.  He 
collects  its  meaning  from  the  statute  itself. 
It  is  otherwise  written  aasaihy  (q.  v.) 

ASSAIA,  Assaya.  L.  Lat  in  old  Eng- 
lish law.  An  assay  or  examination.  As- 
Ma  et  assaia  pants  ;  the  assise  and  assay 
of  bread.  Cowell.  Blodnt.  Assaia  menr 
suramin  et  ponderum ;  the  assay  of  mea- 
Biiret  and  weights.    Reg.  Grig.  280. 

ASSAIER,  Assager.  L.  Fr.  To  try  or 
essay ;  to  endeavor  or  attempt  Assaiant ; 
trying,  essaying.  Assay,  assaye  ;  endeav- 
ored.   JSn  assaie  ;  on  trial    Kdham. 

ASSALLIRK  L.  Lat  In  feudal  law. 
To  assault  Feud.  Lib.  2,  tit  24,  §  5. 
Spelman.     See  Adsallire. 

ASSALTUS.  L.  Lat  In  old  English 
law.  An  assault  LL.  Edw.  Conf.  c  12. 
Spelman.  FUta,  lib.  1,  c.  31,  §  6.  As- 
sultus  is  the  Latin  of  the  feudists.  Zasius 
de  Feudis,  p.  10,  nu.  38.  CowelL  Assal- 
tuSf  however,  occurs  in  the  Books  of  Feuds. 
Lib.  2,  tit  24^  §  3.    Insultus  is  the  Latin 


of  the  old  common  law  writs.    See  In- 
sultus. 

ASSART,  FIssarL  [L.  Lat  assarium, 
assertumf  essartum^  exartum.]  In  Eib^liah 
forest  and  ecclesiastical  law.  An  offence 
committed  in  the  forest,  by  pulling  up  by 
the  roots  the  woods  that  are  ^ckets  and 
coverts  for  the  deer,  and  making  them 
plain,  (that  is,  clear)  as  arable  land.  Man- 
wood^  p.  2,  c  9,  n.  1.  Tertnes  de  la  Ley. 
Cowell.  1  Crabb's  Beal  Prop.  486,  487, 
§627. 

The  land  itself  so  assarted,  that  is,  cleared 
and  prepared  for,  or  reduced  to  cultivation. 
Oowell.  Land  grubbed  up  and  made  fit 
for  tillage.  Buf£.  129,  case  201.  Id.  312, 
case  396. 

The  L.  Lat  form  of  this  word  is  writtoD 
assartum  and  essartum,  (<)^^-)  the  fonn^ 
occurring  in  Bracton  and  Fleta,  the  latter 
m  the  Charta  de  Foresta  and  the  Black 
Book  of  the  Exchequer.  Spehnan,  who 
adopts  the  latter,  derives  it  frt>m  the  F^. 
essartsTy  corre^nding  with  the  Lat  inter- 
lueare,  to  thin  woods  by  cutting  trees  at 
intervals,  so  as  to  admit  the  sun,  {ita  ut 
sol  interlueeaty;  to  cut  down  woods;  to 
clear  of  thickets ;  to  bring  rough  and  un- 
cultivated grounds  into  a  proper  state  for 
cultivation.  Fssartum  he  further  derives 
frx>m  the  Lat  exertum,  pulled  up  by  the 
roots;  eradicated.  Spelman,  voc  JSssar- 
turn.  Mr.  Somner  thinks  exartum  to  be  a 
contraction  of  exaratum,  ploughed  up,  from 
exarare,  to  plough  up,  to  vmicb  opinion 
Dufr^sne  also  inclines.     Cowell. 

To  ASSART.  [L.  Lat  assartare,  asser- 
tare,  exartare,  sartare.]  In  forest  law.  To 
pull  up  by  the  roots ;  to  cut  down  and 
eradicate  woods ;  to  clear  land  of  trees, 
thickets,  &c,  and  prepare  it  for,  or  reduce 
it  to  tillage.  Cowell.  Spelman,  voc.  JSs- 
sartum.  I  Crabb's  Beat  Prop.  486,  487, 
§  627.     See  Assartare. 

ASSARTARE,  Assertare,  Exartare.  L. 
Lat  In  old  English  law.  To  assart,  or 
remove  by  Uie  roots ;  to  clear  land.    See 

'  To  assart.    Assertare  et  m  culturam  redi- 

I  gere ;  to  assart  and  reduce  to  cultivation. 

j  Reg.  Grig.  257.    Assertatum  ;  assarted  or 

I  cleared.    Id.  ibid. 

t     ASSARTUM,  Essartum,  Exartum.     L. 

I  Lat     In  old  English  law.    Assart;  land 
cleared  of  its  wood  and  converted  to  til- 
lage.   Sometimes  termed  disboeatio.    Cow- 
Quia  illud  fait  aliquando  fore^tOj 


boseus  et  locus  vasUs  solitudinis,  et 
munia,  et  jam  inde  effidtur  assartum,  wd 
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ftdaeium  eMitnculimram;  beeanse ih«fc ww 
once  a  forest  and  a  wood,  and  a  plaee  of 
rast  solitude,  and  a  common ;  and  is  now 
made  thereof  assart,  or  is  reduced  to  til- 
lage.   BraeL  foL  236.    FUta,  Hb.  4,  c  22, 

8  6. 

£9$artum  is  used  in  tke  Carta  de  Fo- 
reata,  (9  Hen.  ILL  o.  4,)  ahhougb  some 
copies  hare  a$9artum.  Blaekst  Law 
Tracts. 

ASSASSINATION.  In  criminal  law. 
Murder  committed  for  hke.  BelPi  Diet 

Murder  by  8oq[>rise  at  secret  assault; 
raiord^  by  sudden  vioience.     Webster, 

ASSATH,  ABsaith.  A  custom  of  pur- 
gation formerly  used  in  Wales,  by  wnicb 
tn  accused  party  cleared  or  purged  him- 
self by  the  oaths  of  three  hundred  men. 
It  prevsiled  to  the  reign  of  Henry  Y.  when 
a  statute  was  passed  forbidding  its  continu- 
ance.  Stat  1  ffen.  Y.  c.  6.  Spelman. 
(kwdL  The  true  form  of  the  word  seems 
to  be  assaehj  (<).  t.) 

ASSAULT,  [from  Fr.  assayler^  or  as- 
milir^  to  aasail  or  attack ;  L.  Lat  assaltuSj 
omUtMS^  from  assUire^  to  leap  at,  or  against ; 
CfimsultuSf  from  nmlirey  to  leap  upon ;  L.  Fr. 
mi8aut\  An  unlawfril  setting  upon  one's 
peiBon.  I^nek^  Law^  b.  3,  ch.  9. — An  in- 
tentional attempt,  by  violence,  to  do  a  cor- 
poral imury  to  anower.  WharUnCs  Amer. 
Crim.  Lawy  811.  1  miFs  (N.  Y.)  B.  351. 
— ^An  attempt  or  offer,  with  force  and  vio- 
lence, to  do  a  corporal  hurt  to  another,  as 
^  atriking  at  him,  with  or  without  a  wea- 
pon, or  presenting  a  gun,  d^c  Hawh,  P. 
C.  b.  1,  ch.  62,  8. 1,  2.  Bae.  Ahr.  Assault, 
A. — ^An  attempt  or  offer  to  beat  another, 
without  touchmg  him;  as  if  one  lifts  up 
his  cane  or  his  fi^  in  a  threatening  manner 
at  another;  or  strikes  at  him,  but  misses 
hinL  3  Bl  Com.  120.  3  Steph,  Com.  469. 
13  Easty  1.  If  the  person  be  actually 
tonched,  it  is  a  battery.    See  Battery. 

ASSAYEE.  LFr.  To  bo  known.  An 
old  form  of  ascavoir^  (q.  v.)  Si  est  assaver; 
this  is  to  be  known*  Fet  Assaver,  §  22.  An 
eld  form  of  €^est  ascavoir,  (q.  v.) 

To  make  known;  to  give  notice.  KeU 
heun, 

ASSAYOIR.  LFr.  To  make  known; 
to  certify.    Kelham. 

ASSAY.  [L.  Lat  assaia^  assaya  ;  from 
Fr.  assaye,  assaie,  essay,  a  proof  or  trial] 
In  old  £nglish  law.  An  examination,  proof 
or  trial 

A  trial  of  weights  and  measures  by  a 
standard;  as  by  t&  constituted  authorities, 


clerks  of  markets,  Ac  Beg.  Orig.  280.  See 

A  trial  or  examination  of  certain  com- 
modities, as  bread,  cloths,  dia  CotPelL 
Blount.    See  Assaia. 

A  trial  or  test  of  the  F^nty  of  metals 
and  of  coined  money.  This  is  the  only 
sense  in  which  the  word  is  now  used. 

ASSAYATOR.  L.  Lat  In  old  Eng- 
lish  law.  An  assayer.  Assayator  regis; 
the  king's  assayer.     Cotoell. 

ASSAYSIABE.  L.  Lat  In  old  records. 
To  associate ;  to  take  or  select  as  fellow- 
judges,  or  consessors.    CoweU. 

ASSECURARE,  Adsecurare.  L.  Lat 
In  old  European  law.  To  make  secure, 
{seeurum  fdatre.)     Spdman. 

To  assure  or  secure  by  pledges,  or  any 
solemn  interposition  of  frdth.     Cotaell. 

To  confirm  or  establish.  Beg.  Orig.  107  b. 
See  Adsecurare. 

ASSECURATIO,  AdsecuraUo.  L.  Lat 
[frx)m  fusecurare,  q.  v.]  Assurance ;  a  mak- 
ing secure.  See  Assurance.  Assecuration 
is  used  by  old  English  writers.  Biehard- 
son^s  Diet 

In  old  maritime  law.  Assurance  or  in- 
surance of  a  vessel  or  cargo ;  {aversio  peri- 
culi.)  Loccenius  de  Juu  Mar.  Ub.  2,  c.  5. 
— A  contract  for  the  safe  transportation  of 
things  for  a  certain  premium,  (conventio  de 
rebus  tutd  aUundh  trans/erendis  pro  certo 
premio.)  Stypmannus,  pars  4,  c.  7,  n.  262, 
p.  463.     Emerig.  Tr.  des  Assur.  ch.  1,  pr. 

A  voyage  insured.  Independenter  se  ha- 
bet  assecuratio  a  viaggio  navis;  the  voyage 
insured  is  a  distinct  thing  from  the  voyage 
of  the  ship.  Casaregis,  Disc.  67,  n.  5,  31. 
3  Xenfs  Vom.  318,  note. 

The  old  European  writers  take  notice 
that  this  is  not  a  Latin  word,  that  is,  not 
purely  so.  Stypman.  par.  4,  c.  7,  n.  267, 
p.  454.  Kurtcke,  Diatrib.  de  Assee.  p. 
829. 

ASSECURATOR.  L.  Lat  [(romasse- 
curare,  q.  v.]  In  maritime  law.  An  in- 
surer, (aversor  periculi.)  Loeeen.  de  Jur. 
Mar.  Ub.  2,  c.  5,  s.  10. 

ASSEDATION.  In  Scotch  law.  A 
setting  or  letting  for  hire ;  another  name 
for  a  tack  or  lease.  1  Forbes^  Inst,  part  2, 
b.  2,  c  4,  tit  4,  §  6.  Frsk.  Inst  b.  2,  tit 
6,  §  20. 

ASSEMBLY,  UNLAWFUL.  [L.  Lat 
illidia  eongregatio.']  In  criminal  law.  The 
assembling  of  three  or  more  persons  toge- 
ther to  do  an  unlawfrd  act,  who  separata 
without  actually  doing  it^  or  making  any 
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motioii  towards  it  3  In$t  176.  4  BL 
Cam.  146.     CotvelL 

Any  meeting  whatsoever  of  great  num- 
bers of  people,  with  such  circumstances  of 
terror  as  cannot  but  endanger  the  public 
peace,  and  excite  alarm  and  consternation 
m  the  neighborhood.*  4  Steph,  Com,  278. 
WhartorCs  Am.  Grim.  Law,  628.  See  Id. 
book  5,  ch.  4. 

ASSENER.  L.  Fr.  To  assign.  Kelham. 
BeeAsiigner.  ^ 

ASSENT.  [Lai.  a$sen$u$j  from  assenUar, 
^om  ad,  to,  and  sentirt,  to  think.]  Agree- 
ment to,  or  approval  of  an  act  or  thing 
done ;  as  coment  is  agreement  to  a  thing 
to  be  done,  or  about  to  be  done.  See  Con- 
tent. The  royal  assent,  in  England,  is  the 
approval,  bj  the  sovereign,  of  an  act  which 
nas  passed  both  houses  of  parliament.  1 
BU  Cam.  184.  The  assent  of  the  president 
of  the  United  States  is  expressed,  in  simi- 
lar cases,  bv  the  word  "  approved^ 

The  distmction  between  oMent  and  eon- 
tent,  has  been  noticed  by  so  early  a  writer 
as  Britton,  and  seems  to  be  well  established 
in  modem  lexicography,  but  is  not  uni- 
formly observed.  Webster  makes  assent 
to  be  the  agreement  to  an  abstract  proposi- 
tion ;  and  consent,  an  agreement  to  some 
proposal  or  measure  which  affects  the  rights 
or  interests  of  the  consenter.  But  this  dis- 
tinction does  not  appear  to  be  recognized 
in  Uw. 

ASSENTER.  L  Fr.  To  assent  Dis- 
tinguished by  Britton  from  consenter,  to 
consent     Britt.  c  92. 

ASSEOUR.  LFr.  An  assessor.  ICel- 
ham. 

ASBER,Asseer,Asseair.  L.  Fr.  To  set- 
tle or  fix ;  to  ascertain  or  assess.    Kelham. 

ASSERTA.  L.  Lat  In  old  English  law. 
Assart;  an  assart  Quondam  assertam  si- 
mtU  cum  communia  turbwrim;  a  certain  as- 
sart, together  with  a  common  of  turbary. 
Yearh.M.  7  Edw.  lU.  1. 

ASSERTARE.  L.  Lat  In  old  Ei^lish 
law.  To  assart  Assertatum;  assarted. 
Beg.  Orig.  267.     See  Assart. 

ASSERTE.  L.Fr.  Assart;  cleared  hmd. 
Le  eomen  passa  ave  Fasserte.  Vearb.  M.  7 
Edw.  IIL  3. 

ASSES,  Assesi.  L.  Fr.  Enough;  an 
equivalent;  satisfiEtction  or  compensation. 
jn  est  tenu  de  faire  asses  a  la  feme,  de  ses 
damages;  he  is  bound  to  make  satisiaction 
to  the  woman,  for  her  damages.  BritL  c. 
103. 

ASSESS.    [L  Lat  assidere,  (q.  v.)  L. 


Fr.  asser,  asseer,  asseoir.']     To  adjust  or 
proportion. 

To  fix  or  settle  a  sum  to  be  levied  or 
paid.     See  tn/ro. 

To  rate  or  fix  the  proportions  of  a  tax 
which  each  person,  of  several  liable  to  it, 
has  to  pay ;  to  apportion  a  tax  among  sev- 
eral subject  to  it ;  to  apportion  a  tax  ac- 
cording to  a  supposed  relation  between 
burden  and  benefit     See  Assessment 

To  impose  a  pecuniary  payment  upon 
persons  or  property ;  to  tax. 

To  value,  in  order  to  tax. 

*^*  The  terms  to  assess,  (assidere)  and 
to  tax,  (taxare,)  were  anciently  used  in 
close  connection,  as  expressive  of  nearly 
Uie  same  idea  Assidere,  taxare  et  levare  ; 
to  assess,  to  tax  and  to  levy.  Beg.  Orig, 
188.  1  Ld.  Bagm.  147.  The  damages  in 
a  cause  were  said  to  be  assessed  and  taxed, 
(damna  assessa  et  taxata.)  Keilw.  83.  The 
jury  in  a  cause  were  frequently  said  to  tax 
the  damages.  Tearb.  H.  9  Hen.  VL  21. 
M.  19  Hen.  VL  86.  Afterwards,  a  distinc- 
tion was  made ;  the  jury  being  said  to  as- 
sess the  damages,  and  the  court,  to  tax  the 
costs.  And  this  distinction  has  been  pre- 
served to  the  present  time.  The  radical 
idea  of  both  words,  however,  continued  to 
be  the  same,  viz.  an  authorUaiive  imposi- 
tion, involving  the  further  idea  of  a^^usi- 
ment  or  proportion;  the  damages 
proportioned  to  the  injury  sustained,  i 
the  costs  to  the  services  rendered. 

A  similar  connection  between  the  t^ms 
has  been  preserved  in  their  application  to 
financial  subjects.  The  ''taxes''  of  a  dty 
or  town  are  constantly  said  to  be  ''as- 
sessed;" land  is  said  to  be  "assessed  for 
taxes;"  a  person  is  said  to  be  "assessed," 
^toxed)  a  certain  amount  See  1  y*  Y. 
Hev.  Stat.  rd87,]  et  seq.  Part  1,  chap.  xiiL 
tit  1,  2.     Strictly,  however,  "to 


signifies  "to  value,  for  the  purpose  of  taxar 
tion,"  and  as  preliminary  to  it  Property 
is  "assessed"  (that  is,  described  and  valaed) 
by  the  town  assessors,  and  "taxed"  by  the 
county  supervisors.  Id  [396,]  §  33.  Kng^ 
gles,  J.  2  Comstock's  B.  69. 

ASSESSE,  Asses.  L.  Fr.  Assessed;  ai- 
feered.     Stat  Westm.  1,  c.  18. 

ASSESSMENT,  [firom  assess,  q.  ▼.]  An 
adjustment  or  proportioning  of  one  toii^ 
to  another. 

The  fixing  or  settling  of  a  sum  to  be  le- 
vied or  pai<5  according  to  a  certain  pro- 
portion. 

The  adjustment  of  the  proportiont  of  a 
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ta  to  be  levied ;  the  apportionment  of  a 

tu  among  seyend  rabject  to  it  See  tn/ra. 

Taxation  in  general;  anthoritatiye  impo- 

•itkm  of  a  som  or  suns  to  be  paid,    oee 


Yahiation  oi  property  for  the  purpose 
of  taxation,  and  as  preliminary  to  it    See 

Taxation  for  a  q>ecial  purpose  or  local 
object ;  local  taxation,  as  distinguished  from 
giMeral  taxation.  Taxation  on  the  principle 
of  a]^>ortionment  according  to  the  relation 
between  burden  and  benefit ;  or  according 
to  the  benefit  which  each  tax-payer  is  sup- 
poeed  to  deriye  from  the  object  on  which 
thetax  is  expended*  4  Com$to(^$  B.  419. 
A  pecuniary  imposition  upon  persons  or 
property;  a  tax. 

A  special  tax  or  impomtion  for  a  local 
object  or  pnrpose,  as  the  opening,  grading 
and  regolating  of  a  street  in  a  city  or 
town;  a  local  tax  apportioned  according 
to  a  sam>osed  relation  between  burden  and 
benefit*     4  Camstocl^i  B.  419. 

%*  The  term  ^assessment"  is  constant- 
ly used  in  two  distinct  senses;  first,  as 
<kacriptiye  of  the  mode  or  proceu  of  as- 
certaining the  amount  md  proportions  of 
certain  pecuniary  impositions  upon  persons 
and  property ;  secondly,  as  descriptive  of 
the  rendu  of  such  processes,  yiz.  tne  eume 
of  money  so  ascertained  and  required  to 
be  paid.  In  the  former  sense  it  may  be 
compared  with  the  term  ^  taxation ;"  in 
the  latter,  with  "tax." 

llie  connection,  in  point  of  meaning, 
between  the  terms  "assessment"  and  "tax- 
ation," is  yery  close;  and  originally  they 
seem  to  have  imported  the  same  thing. 
The  term  "  taxation  of  damages,"  in  tiie 
old  books,  had  precisely  the  same  significa- 
tion with  "assessment  of  damages,"  which 
was  substituted  in  its  place.  See  Aeeees, 
Taxaium,  In  tiieir  modem  application  to 
finandal  subjects,  there  is  a  similar  connec- 
tioD,  and  the  terms  are  often  used  indiffer- 
ently, to  express  the  same  idea,  as  in  the 
eroression  "assessment  of  taxes,"  and 
others.  A  distinction,  however,  is  some- 
times made  between  them, — "  assessment" 
being  used  as  descriptive  of  the  prelimina- 
ry process  of  valuation,  and  "taxation,"  of 
actual,  specific  imposition.  See  Aeseee, 
Another  distinction  made  between  the 
terms  is  one  of  subdivision ;  "  assessment" 
being  defined  as  a  particular  species  of 
taxation,  or  taxation  for  a  n>eciaf  purpose 
^■4  upon  a  peculiar  pnnciple. 


Between  "assessment"  and  "tax,"  in 
the  sense  of  a  resultj  L  e.  a  turn  or  sums 
of  money  specifically  ascertained,  imposed 
and  required  to  be  paid,  there  is  also  a  dis- 
tinction; the  terra    "assessment"    being 
used  to  denote  a  special  and  temporary 
imposition  on  the  owners  of  property  in 
certain  localities,  to  defray  the  expense  of 
improvements  made  in  those  localities,  such 
as  the  opening  of  a  street  or  road,  the  con- 
struction of  a  sewer,  Ac     In  some  states, 
it  has,  indeed,  been  held  that  the  meaning 
of  the  words  "  tax"  and  "  assessment"  is 
the  same,  whether  applied  to  the  opening 
or  to  the  paving  of  a  street,  and  tnat,  in 
either  case,  they  are  regarded  as  synony- 
mous.   1MarylandB,511,   In  New-YorV, 
however,  the  distinction  has  always  been 
judicially  recognixed.     In  the  matter  of 
the  Mayor,  d^c,  of  New-Tork,  (11  Johm. 
B.  77,)  it  was  expressly  held  by  the  Su- 
preme Court,  that  an  "assessment"  on  the 
property  of  certain  churches,  for  enlarging 
a  part  of  a  street  in  the  city,  was  not  a 
"  tax,"  within  the  meaning  of  an  act  ex- 
empting churches,  ice  from  being  taxed ; 
and  the  court  took  pains  to  distinguish  be- 
tween taxee,  which  it  defined  to  be  "  bui^ 
dens,  charges  or  impositions,  put  or  set 
upon  persons  or  property,  for  public  uses," 
and  an  aseeeement  to  pay  for  opening  a 
street,  in  a  ratio  to  the  benefit  or  advan- 
tage derived  from  it ;  which  they  held  to 
be  "no  burden."    In  Bleecker  v.  Ballon, 
(3    WendelFe  B.  203,  266,)   in  which  a 
tenant  was  sued,  under  a  covenant  to  pay 
"  all  taxes,  charges  and  impositions,"  ice  for 
the  amount  of  an  assessment  for  pitching 
and  P&ving  a  street.  Savage,  C.  J.  observed, 
— "  There  is  no  doubt  that  the  assessment 
in  question  was  not  a  tax ;  that  being  a 
a  sum  imposed,  as  is  supposed,  for  some 
public  object"     It  was  held,  however,  to 
be  included  under  the  other  words  of  the 
covenant    Both  these  cases  were  cited, 
and   the   distinction  taken  in  them  ap- 
proved, in  the  subsequent  case  of  Sharp  v. 
Spier,  (4  HilPaB.  76,)  in  which  it  was  held 
that  a  power  to  sell  for  taxes  did  not  au- 
thorize a  sale  for  a  mere  assessment  for 
benefit     Still,  although  not  strictly  taxes, 
street  assessments  have  been  held,  in  this 
state,  to  be  lawfrd  and  constitutional  im- 
positions within  the  general  power  of  taxa- 
tion admitted  to  belong  to  the  state.     In 
the  case  of  The  People  v.  Mayor,  Ac  of 
Brooklyn,  (4  Comstock*sB,  419,)  in  which 
tiie  cases  were  reviewed,  the  meaning  of 
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the  tenn  ^' aaseaiment,^  a&d  tiie  oonstita- 
tionality  of  unpoaitioiM  under  tiiat  name 
were  oonBidered  ai  large  in  the  Court  of 
Appeals.  In  this  case,  asae^smenty  (in  the 
aense  of  a  proce$s,)  waa  considered  as  the 
apportionment  of  a  tax  according  to  the 
benefit  which  each  tax-payer  is  supposed 
to  receive  from  the  object  on  whi<^h  the 
tax  is  expended ;  and  ike  same  word,  in 
the  sense  of  a  sum  imposed  and  required 
to  be  paid,  was  regaraed  as  a  local  tax, 
apportbned  accordmg  to  the  relation  be- 
tween burden  and  benefit  It  was  remain- 
ed by  Ruggles,  J.,  who  deKvered  the  opin- 
ion of  the  court,  that  the  difference  between 
general  taxation  and  special  assessments 
for  local  objects,  requires  that  they  should 
be  distinguished  by  different  names,  al- 
though both  derive  their  authority  fbom 
the  taxing  power,  lliey  have  always  been 
so  distinguished,  and  it  is  therefore  evident 
that  the  word  ^  tax"  may  be  used,  in  a 
contract  or  in  a  statute,  in  a  sense  which 
would  not  include  a  '^  street  assessment,'* 
or  any  other  local  or  special  taxation,  within 
its  meaning*  Several  cases  are  found  in 
which  it  h^  been  adjudged  to  have  been 
so  used.     4  OomstocJI?8  M.  482,  488. 

ASSESSMENT  OF  DAMAGES.  In 
practice.  The  fixing  or  setUing  by  a  court  or 
jury,  of  the  amount  of  damages  to  be  paid  by 
the  defendant  or  defeated  party  in  an  action. 

Assessment  by  the  court  is  either  made 
directly  by  the  court  itself  or  more  com- 
monly through  its  clerk,  master  or  protho- 
notary,  to  whom  a  cause  is  referred  for  that 
purpose.  This  proceeding  takes  place  after 
judgments  by  defimlt,  in  cases  where  the 
amount  claimed  by  the  plaintiff  is  a  mere 
matter  of  calculation,  not  calling  for  the  in- 
tervention of  a  jury,  as  in  actions  on  bills 
of  exchange  and  promissory  notes.  1  TidcTs 
Pr.  670.     1  Burr.  Pr.  372. 

Assessment  by  &jury  takes  place  either 
on  the  trial  of  a  contested  cause,  at  the 
time  of  giving  the  verdict ;  or  on  inquests, 
where  a  verdict  is  taken  by  de&ult ;  or  be- 
fore the  sheriff  or  under-sheriff,  upon  a  writ 
of  inquiry  issued  after  judgment  by  deflEKilt 
1  Tidd'a  Pr.  670,  678.  1  Burr.  Pr.  876. 
See  Writ  of  inquiry. 

ASSESSOR.  Lat  [from  assidere,  to 
sit  by  or  with.]  In  the  civil  law.  A  per- 
son who  sat  with  a  judge  or  magistrate,  for 
the  purpose  of  assisting  him  with  advice. 
IHff.  1.  22.  1,  2. 

ASSESSOR.  An  officer  chosen  or 
appointed  to  assess  property.    See  A$9$u. 


ASSESSOBBS,  Ad$e390r€$i  IM. 
of  (MMMor,  q.  v.]  In  the  etvil  law.  Jf^- 
sons  who  sat  with  the  Roman  pmtory  or 
other  magistrate,  for  the  puipose  of  assist- 
ing him  with  their  advice  in  the  d6<»fion 
of  causes.  Di^.  I.  22.  Ood.  I.  61.  Cie. 
de  Orat.  I  87. 

ASSESSORS.  In  Scotch  and  Ei^^liah 
law.  Persons  skilled  in  the  law,  appointed 
to  advise  and  direct  the  decinons  of  the 
judges  of  inferior  courts.  BMs  Diit, 
Brande.  The  term  and  practice  are  both 
derived  from  the  dvil  law.   See  A9$e89ore$. 

ASSETS,  [from  Fr.  asseZy  ossm,  enough] 
€K>ods  or  lands  in  the  hands  of  an  executor, 
administrator  or  heir,  iujfieieni  (fuses)  to 
discharge  the  debts  and  legacies  of  the  tes- 
tator, intestate  or  ancestor,  or  some  part 
thereof;  or  sufficient  to  cluorge  the  execu- 
tor, administrator  or  heir,  (thtU;  is,  to  make 
him  liable,)  to  the  extent  of  the  property. 
CowelL  Blount  Skep.  ToudL  49^.  Lorn- 
km  on  WiUsj  88.  2  Bl.  Com.  244,  6ia 
1  Story's  Eq.  Jurispr.  §  681.— The  red 
and  personal  property  of  a  party  decespBcd, 
which,  either  in  the  hands  of  his  heir  or 
devisee,  or  of  his  executor  or  administrat(^ 
is  chargeable  with  the  payment  of  his  dehls 
and  legacies.  2  Siqfh.  Com.  244,  note  {x). 
P.  Cyclopedia. — In  an  accurate  and  1ml 
sense,  all  the  personal  property  of  the  de- 
ceased which  is  of  a  saleable  nature,  and 
may  be  converted  into  ready  money,  is 
deemed  cusets.  But  the  word  is  not  con- 
fined to  such  property;  for  all  other  pro- 
perty of  the  deceased  which  is  chargeable 
with  his  debts  or  l^^acies,  and  is  appheable 
to  that  purpose,  is,  in  a  large  sense,  assets. 
I  Star/s  Bq.  Jur.  §  681. 

The  property  or  effects  of  a  bankrupt  or 
insolvent,  apphcable  to  the  payment  of  hiB 
debts. 

In  a  iar^e  sense,  the  poperty  or  Elects 
of  any  individual,  company  or  corporation, 
available  for  the  payment  of  his  or  its  liar 
bilities.*  These  last  are  rather  the  popu- 
lar than  the  legal  significations  of  tiie  term. 

Assets  are  either  personal^  redly  lepai  or 
equitable  assets,  (qq.  v.) 

*^*  This  word  presents  a  striking  in- 
stance of  entire  loss  of  original  and  strictiy 
appropriate  meaning,  and  the  acquisition 
of  a  new  and  opposite  sense.  Assets^  ac- 
cording to  the  oldest  definitions,  once 
literally  signified  what  its  e^^ology  indi- 
cates,— ^property  of  a  deceased  person  ««Ji- 
cient  {oMsez)  to  pay  hia  debts  and  legaciea. 
Termes  de  la  Ley.  So,  where  hind  descends 
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«d  to  an  hdrwis  «tt  much  m  vahts  as  otiier 
la&d  aold  bj  the  ancestor,  it  was  for  that 
reason  called  asttU  per  demxnt,  that  is, 
eqidvalenty  {quod  tantundem  vaUt)  Bract 
foL  87«  b,  877.  (7a  Litt  374  b.  2  Bl 
Conk  241.  The  word  baying  become  fixed 
in  its  application  to  the  property  of  de- 
ceased persons,  the  idea  of  iujficieney  was 
lindnafly  made  subordinate  to  ^e  more 
unpcNiant  one  of  appHeability^  nntil  finally, 
the  word  eame  to  be  descriptiye  of  the 
legal  character  or  qtiaKty  of  the  property, 
niher  ihsa  its  amonnt.  See  Ckrmy 's  Case, 
1  Lem,  87,  case  criL  This  very  strikingly 
ippean  in  the  expression  in  10  Mod.  824, 
—"let  the  assets  be  nerer  so  smalk"  The 
kter  and  modem  definitions  have  qualified 
the  meaning  of  the  word  to  suit  this  change. 
Thus,  Sheppard  defines  it  to  be  •*  goods  or 
chattels  sufficient  to  pay  the  debts^  or  tome 
part  thertof."*  Skep.  Touch.  496.  So, 
Stephen, — ''sofBcient  (to  some  extent  at 
ieatt)  to  satisfy  the  debt"  1  Stej^.  Com. 
896.  Blackstone  retuns  the  idea  of  euffi- 
cienofy  but  gives  it  a  new  appKcaUon,  viz. 
to  the  liabihty  of  the  executor,  ice  2  BL 
Cm.  610.  See  the  definition  nfp«i.  Other 
modem  definitions  haye  dropped  the  idea 
of  iujfieiency  entirely ;  and  auett  is  now 
coostantly  used  to  signify  any  property, 
estate  or  fund  applicable  to  the  payment  of 
debts,  thou^  quite  insufficient  m  amount 
or  value  for  the  purpose.  The  entire  de- 
parture firom  original  meaning  appears  yery 
palpably  in  the  common  expression,  '*an 
insolvent's  or  bankrupt's  assets." 

ASSETS  ENTRE  MAINS.  L.  Fr. 
Aasefs  in  hand;  assets  in  the  hands  of 
executors  or  administrators,  applicable  for 
the  na3rment  of  debts.  Termes  de  la  Ley. 
2  BL  Com.  510.  1  CraWs  Real  Prop.  23, 
§  31.  "Executors  must  answer  all  certain 
duties  of  the  testator,  haying  sufficient  of 
his  chattels,  which  we  call  assets  entremainSy 
to  do  it"  FinchyLaWyh.2yC  15.  Called 
in  modem  law,  personal  assets,  (a.  y.) 

ASSETS  PER  DESCENT.  L.  Fr. 
Assets  by  descent  Lands  in  the  hands  of 
an  heir  chaigeable  with  the  payment  of  the 
debts  of  the  ancestor ;  otherwise  called  real 
assets,  (q.  y.)  Thus,  where  a  man  has 
bound  himself  and  his  heirs  in  any  obligar 
tion  in  writing,  for  the  payment  of  a  cer- 
tain sum,  and  he  dies  sesed  of  lands  in  fee 
simple  which  descend  to  his  heirs,  these 
lanas,  when  in  the  hands  of  the  heir,  will 
be  liable  to  the  payment  of  that  sum.  2 
BL  Com.  243, 244, 840.   1  Stq>h.  Com.  896, 


991.  Co.  LitL  874  b.  In  other  wof4a» 
assets  by  descent  are  Hable  to  those  debts 
only  which  are  secured  by  specialty,  aa 
bond  orcoyenant  binding  the  party's  heirs; 
but  assets  in  the  hands  of  executors  and 
administrators  are  liable  to  all  debts. 
Brmnde. 

ASSECTJRANTIE.  Assurance  or  in- 
surance.    Loceen.  de  Jur.  Mwr.  lib.  2,  c  5, 

§1. 

ASSEWIARE.  L.Lat  In  old  records. 
To  draw  or  drain  ont  water  from  marshy 
grounds.     Cowell.     Blount. 

ASSEZ,  Aseez,  Assetz,  Assiete,  As9et. 
L.  Fr.  Enough ;  sufficient  Kelham.  A^ 
set  affer  ;  enough  to  do.     Id.     See  Asses. 

ASSr A.  A  contraction  of  Assisa,  (q.  v.) 
1  Instr.  Cler.  9. 

ASSID'.  An  abbreyiation  of  Assidunt. 
I  Instr.  Cler.  9.     See  Assidere. 

ASSIDERE.  Lat  [from  ad,  by,  and 
sedere,  to  sit]  In  the  Roman  law.  To 
act  as  an  assessor;  to  perform  the  office  of 
an  assessor.  Liberti  assidere  possunt ; 
freed-men  may  act  as  assessors.  Diff.  1. 
22.  2.     See  Assessor. 

ASSIDERE.  L.  Lat  In  old  practice. 
To  assess ;  to  fix,  settle,  define,  determine, 
or  reduce  to  a  certainty,  either  in  point  of 
time,  number,  amount,  quantity,  quality, 
d^c  Assidere,  taaare  et  tevare  ;  to  assess, 
tax  and  levy.  Reg.  Grig.  188.  1  Ld. 
Raym.  14V.  Assidtrunt  et  taxarunt ;  they 
assessed  and  taxed.  Keilw.  88.  Assessus  ; 
assessed.  Properly  assisus,  (q.  y.)  Assi- 
denda  ;  to  be  assessed.  1  Stra^  201.  De 
auxilio  assidendo;  for  assessing  an  aid. 
Map.  Chart.  Joh.  c  14.  In  the  old  Latin 
records  of  yerdicts  in  civil  actions,  the 
literal  translations  of  which  are  still  used, 
the  entry  was,  after  stating  that  the  jury 
found  for  the  plaintiff,  '*  et  assidunt  damna, 
(and  they  assess  the  damages)  at  so  much ; 
and  then  the  judgment  of  the  court  was 
giyen  for  the  damages  ^^  per  juratores  prce- 
dictos  in  forma  proBdicta  assessa  f  (by  the 
jurors  aforesaid  in  form  aforesaid  assessed.) 
Towns.  PL  494. 

To  assign  or  appoint  a  time.  Et  quod 
tenenti  assidat  diem  certum  ;  and  that  he 
assign  to  the  tenant  a  certain  day.  Fleta, 
Hb.  6,c.  6,  §  16. 

To  ASSIGN.  [Lat  assignare ;  L.  Fr. 
assigner,  qq.  y.]  In  conyeyancing.  To 
make  or  se^  oyer  to  another ;  to  transfer ; 
as  to  assign  property,  or  some  interest 
therein.  CowelL  2  BL  Com.  826.  To 
transfer  by  writing.     26  Mississippi  i& 
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577.  To  tranBfer  by  delivery.  11  Bat' 
bourns  IL  687 — 639.  To  transfer  pasons, 
as  a  sheriff  is  said  to  assign  prisoners  in 
his  custody.     See  Aitignee^  AitignmenU 

In  practice.  To  appoint,  allot,  select  or 
designate  for  a  particular  purpose,  or  duty. 
Thus,  in  Eogland,  justices  are  said  to  be 
*<  aasipned  to  take  the  assises,"  *'  assigned 
to  hold  pleas,'^  *'  assigned  to  make  gaol  de- 
livery," **  assigned  to  keep  the  peace,"  Ac 
Stat.  Westm.  2,  c.  30.  Beg.  Orig.  68  b, 
69.  3  BL  Cam.  58,  59,  352.  1  Id.  351. 
Cowell.  So,  a  court  is  said  to ''  assign  a  pri- 
soner counsel" — ^To  appoint  a  time ;  as,  to 
assign  a  day. 

To  point  at,  or  point  out ;  to  set  forth, 
or  specify ;  to  mark  out  or  designate ;  as 
to  assign  errors  on  a  writ  of  error ;  to  as- 
sign breaches  of  a  covenant  2  Tidd's  Pr, 
1168.  1  Id.  686.  To  assign  false  judg- 
ment^ in  old  practice,  was  to  declare  how 
and  where  the  judgment  was  unjust  Old 
N.  Br.  17.  To  assign  waste  was  to  show 
wherein  especially  the  waste  was  commit- 
ted. Beg.  Orig.  71  b,  nota.  To  assign  a 
perjury  is  a  phrase  still  used.  Stat.  9 
Bic.  IL  c.  3. 

In  the  phrase  *'to  assign  dower,"  the 
word  is  used  in  the  two  last  senses ;  the 
widow's  portion  being  set  or  marked  out, 
that  is,  designated  by  metes  and  bounds, 
or  other  description,  and  so  allotted  or  ap- 
pointed for  her  use.  But  it  has  not  the 
sense  of  transfer ^  as  the  estate  does  not 
pass  by  the  assignment  4  Kent^s  Com. 
69.     See  Assignment  of  Dower. 

ASSIGN.  [L  Fr.  assigne  ;  L  Lat  ot- 
signatus.'\  An  assignee ;  a  person  to  whom 
property  or  aright  or  interest  is  transferred 
by  another.  1  Stra.  460.  13  East^  565. 
1  CuWw' i2. 199.  Now  rarely  used.  The 
plural  assigns  is  still  retained  in  deeds, 
bonds  and  other  instruments.  ^Q^Assignee, 
Assigns. 

ASSIGNABLE.  That  may  be  assign- 
ed or  transferred ;  transferable ;  negotiable, 
as  a  bill  of  exchange.  Comh.  176.  Story 
on  Bills,  8  17. 

ASSIGNABK  Lat  [from  cu^,  to,  and 
signctre,  to  mark.]  In  the  civil  law.  To 
assign,  allot,  or  appoint  Assignare  li- 
bertum  ;  to  assign  a  frecdman  to  a  partic- 
ular child.  Inst.  3.  9.  pr.  Dig.  38.  4. 
Id.  50.  16.  107. 

ASSIGNARE.  L.  Lat  In  old  prac- 
tice and  conveyancing.  To  assign;  to 
transfer  or  make  over.  Cui  terram  illam 
dare  vel  assignare  voluerit ;  to  whom  he 


I  will  give  or  assign  that  land.  BraeL  foL 
17  b.  Id.  foL  18  b.  Fleia,  lib.  3,  c  14, 
§  6.     Dyer,  64,  (Fr.  ed.) 

To  assign;  to  aliot,  appoint,  or  designate. 
Assignavimus  vos  justitiarios  nostras,  ad  m- 
quirendum  ;  we  have  assigned  you  our  jus- 
tices to  make  inquiry.  Beg.  Orig.  123. 
Assignavimus— a(^  itinerandum;  we  hsn 
assigned  to  itinerate.  Bract  foL  1 09.  See 
Clerke's  Prax.  Cur.  Adm.  tit  15. 

To  assign ;  to  mark  out,  set  ofl^  allot  or 
set  over,  as  a  widow's  dower.  Vir  dotem 
dat  et  constituit,  hteres  autem  tantum  dotem 
assignat ;  the  husband  gives  and  establishes 
dower ;  the  heir  only  assigns  it  Bract.  foL 
300  b.  Infra  quae  assignetur  ei  dot; 
within  which  her  dower  shall  be  assigned 
her.    Mag.  Chart,  c  7. 

ASSIGNATL  L.  Lat  [plur.  of  cu^^iui- 
tus,  q.  v.]  In  old  English  law.  Assigns; 
assi^ees.  Bract,  fols.  20,  21,  37  b.  See 
Asstgns. 

ASSIGNATIO.  Lat  and  L.  Lat  [from 
assignare,  q.  v.]  In  civil  and  old  £n^^ 
law.  An  assigning  or  assignment  JnsL 
3.9.  Dt^.  38.  4.  1.  6.  Assignatio  doHs ; 
assignment  of  dower.  Bract.  foL  314. 
Hx  assignations ;  from,  or  on  the  assign- 
ment Beg.  Orig.  73,  75  b.  Dyer,  206  b. 
Per  assignationem  ;  by  the  assignment  1 
Ld.  Baym.  367. 

ASSIGNATION.  In  Scotch  Uw.  An 
alienation,  transfer  or  conveyance,  particu- 
larly of  a  debt  or  movable  subject ;  an  as- 
signment* Ersk.  Inst.  b.  2,  tit  7.  Id.  b. 
3,  tit  5.  By  assignation,  in  proper  speech, 
is  understood  a  written  deed  of  conveyance 
by  the  proprietor  to  another,  of  any  subject 
not  properly  feudal  Id.  ibid.  §  1.  U  is 
distinguished  from  a  disposition  which  is  i 
conveyance  of  heritage.     BelPs  Diet. 

ASSIGNATOR.  Lat  [from  assignare, 
q.  v.]  In  the  civil  law.  An  assigner  or 
assignor ;  one  who  assigns.   Dig.  38.  4. 3. 1. 

ASSIGNATUS.  Lat  and  L.  Lat  [from 
assignare,  q.  v.]  In  old  English  law.  An 
assignee,  or  assign.  Totons.  PL  28.  Eidem 
B.  vel  ^us  assignato ;  to  the  said  B.  or  his 
assign.    Fleta,  Ub.  2,  c.  64,  §  21.    Id.  lib. 

10,  c  3,  §  1.   Asiif natm  otitor  jure  anctorii. 

An  assignee  uses  the  ri^ht  of  his  principal ; 
an  assignee  is  clothed  with  the  rights  of 
his  principal.  HaUc.  Max.  p.  14.  BroanCs 
Max.  [360—362.] 

A  person  assi^ed  or  appointed  to  s  par- 
ticular duty.  Ad  placita  tenenda  assigna- 
tis;  assigned  to  hold  pleas.  Beg.  Orig. 
68  b. 
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Id  the  civil  law.  A  person  assigned  or 
set  over  to  another,  as  a  fireedman  to  a  par- 
ticular child.     In»U  3.  9.     Dig.  38.  4. 

ASSIGNAY,  Jw^jwy.  O.Sc.  In  Scotch 
law.  An  assignee.  '^His  uris  and  as- 
signaia."  1  Pitcairn's  Crim.  Trials^  part  2, 
p.  342.  "Aires  or  assigneys."  5  BelPi 
Appeal  Casesy  83.  As9ignay  (L.  Fr.)  oc- 
vrnvnYearb.  M.  1  Edw.  ITL  6. 

ASSIGirae,  (and  formerly,)  ASSIGN. 
[L  Fr.  amgne  ;  L  Lat  oitipnatus  ;  Scotch, 
QMngny^  A  person  to  whom  some  right 
(X  property  is  assigned,  transferred  or  made 
over  by  another ;  or,  according  to  the  old 
definition,  "he  to  whom  a  thing  is  ap- 
pointed or  assigned  to  be  nsed,  paid  or 
done."  Termed  de  la  Ley.  CwoeU.  As- 
signees are  either  by  deed^  or  in  law.  See 
tyro.  When  a  statnte  speaks  of  an  a«- 
i^aee,  it  is  to  be  intended  of  such  complete 
assignee,  who  has  all  the  ceremonies  and  in- 
cidents requisite  by  the  law  to  such  cha- 
racter, not  taking  away  any  form  or  cir- 
cnmstance  which  the  law  requires.  DwarrU 
on  Siat.  773,  (9  PhiL  Law.  Lib.) 

In  old  kw.     A  person  deputed  or  ap- 

einted  by  another  to  do  any  act,  or  per- 
m  any  business.  BlounL  An  assigneey 
however,  was  distinguished  from  a  dqmiy^ 
being  said  to  occupy  a  thing  in  his  own 
right,  while  a  deputy  acted  in  right  of 
another.  Perkins,  tit  OranU.  Cowell. 
Deputy  IB  but  as  a  shadow  of  the  officer,  but 
assignee  is  in  his  own  right,  and  he  shall 
answer  for  himsel£     Browrd.  part  2,  337. 

Amgnee  by  deed,  {in  deed  or  in  fiEict,)  is 
the  person  to  whom  some  right,  title  or  pro- 
perty is  made  over,  or  assigned  by  another 
by  some  deed  or  instrument  in  writing, 
which  is  hence  called  an  assignment,  and 
the  party  assigning  the  assignor.*  Termes 
de  la  Ley.     Uowell. 

Assignee  in  law  is  the  person  to  whom 
some  right  or  property  is  transferred,  or 
upon  whom  it  devolves  by  the  mere  opera- 
tion of  lawy  and  without  any  express 
conveyance.  In  this  sense,  an  executor  is 
the  as^gnee  of  the  testator ;  an  adminis- 
trator, of  the  intestate.  Dyer,Q.  Ifob.9h. 
Termes  de  la  Ley.  Cowell.  See  Assigns. 
ASSIGNEMENT,  Assignment  L  Fr. 
Assignment ;  an  ass^nment  Britt.  c.  103. 
Tearb.  M.  2  Edw.  IIL  5. 

ASSIGNEE,  Assiner,  Assener.  L.  Fr. 
To  assign.  Kelham.  Tearb.  M.  2  Edw. 
H  30.  Assignerfaux  serement ;  to  assign 
perjury.  Id.  M.  8  Edw.  IIL  43.  Id.  M. 
7  Edw.  ILL  6.  Dyer,  46  b,  64, 
Vol.  L 


ASSIGNMENT.  HL  Fr.  assignment, 
L.  Lai.  assignatio.^  In  conveyancing.  A 
transfer  or  making  over  by  one  person  to 
another,  of  any  property  real  or  personal, 
in  possession  or  action,  or  of  any  estate  or 
rignt  therein.* 

A  transfer  or  making  over  to  another  of 
the  right  one  has  in  any  estate  [in  lands 
or  tenements ;]  but  it  is  usually  applied  to 
an  estate  for  life  or  years.  2  Bl.  Uom.  326. 
— ^A  transfer  of  one's  whole  interest  in  any 
estate.  Watkins  on  Conv.  b.  2,  ch.  ix. — 
A  transfer  of  some  particular  estate  or  in- 
terest in  lands ;  the  transfer  of  a  term  for 
years.  Cruise's  Dig.  tit  xxxiL  (Deed,) 
ch.  viL  s.  16.  Dr.  Wooddeson  restricts 
the  proper  meaning  of  Msignment,  to  "  the 
transfer  of  the  interest  which  any  one  has 
in  the  unexpired  residue  of  a  term  or  estate 
for  year*."  2  Wooddes.  Lect.  170,  l7l. 
Mr.  Stephen  has  otherwise  modified  the 
definition  of  BUckstone,  making  an  assign- 
ment to  be  *'  properly  a  transfer  or  makmg 
over  to  another,  of  one's  whole  interest  [in 
lands  or  tenements,]  whatever  that  interest 
may  be ;  but  it  is  usually  applied  to  ex- 
press the  transfer  of  an  estate  for  life  or 
years:^     1  Steph.  Com.  485. 

A  transfer  or  making  over  by  one  person 
to  another,  of  a  chattel  personal,  equitable 
interest  or  chose  in  action ;  as  of  an  article 
of  merchandise,  or  household  furniture,  a 
ship,  a  copy-right  or  patent  right,  a  bond, 
a  note,  and  the  like.  2  Steph.  Com.  104. 
Walk.  Conv.  b.  2,  ch.  ix. 

A  transfer  of  a  bill  of  exchange,  promis- 
sory note,  or  check,  by  mere  delivery  or 
by  writing.  A  transfer  by  indorsement, 
general  or  special*  Chitty  on  Bills,  (Per- 
kins' ed.  1854,)  8, 11, 12, 225,  269,  note  3, 
and  cases  cited  ibid.  11  Barbour's  i?.  637 
— 639.  26  Mississippi  R.  677.  Burrill 
on  Assignments,  (2d  cd.)  p.  3,  notes,  1,  2. 

A  transfer  of  a  bill,  note  or  check,  not 
negotiable.     Id.  ib.  note  1. 

A  transfer  or  making  over  by  a  debtor, 
of  all  or  a  part  of  his  property  and  effects, 
to  one  or  more  assignees,  in  trust  for  the 
benefit  of  his  creditors.  2  Story's  Eq. 
Jur,  ch.  28.  Burrill  on  Assignments. 
See  Voluntary  assignment. 

The  instrument  or  writing  by  which  a 
transfer  of  property  is  made.  In  real  es- 
tate conveyancmg,  an  asdignment  is  a  spe- 
cies of  deed,  and  is  classed  by  Blackstone 
and  other  writers,  among  common  law  con- 
veyances of  a  secondary  or  derivative  char 
racter.  2  Bl.  Com.  310,  326.  In  the 
10 
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transfer  of  personal  property,  the  instm- 
ment  of  assi^ment  is  frequently  of  an 
equally  formal  character,  though  it  is  more 
commonly  termed  a  bill  of  sale,  (q.  v.) 
2  Steph,  Com,  104.  In  some  cases,  how- 
ever, it  is  made  in  the  form  of  a  mere  note  or 
memorandum,  and,  in  the  case  of  a  nego- 
tiable bill  or  note,  the  assignment  is  effect- 
ed by  the  mere  endorsement  of  the  as- 
signor's name.  Id.  ibid.  105.  U.  S. 
Digest,  Assignment 

In  an  assignment  of  real  estate,  the  ope- 
rative words  are  ''  assign,  transfer  and  set 
over ;"  though  usually  3ie  word  "  grant"  is 
inserted ;  but  any  words  which  show  an  in- 
tention to  pass  the  property,  will  amount 
to  an  assiffument  JFatkins  on  Conv.  (by 
Preston,)  b.  2,  ch.  ix.  In  assignments  of 
chattels,  the  ordinary  words  are,  "  grant, 
bargain  and  sell,  assign,  transfer  and  set 
over."     Id.  ibid. 

ASSIGNMENT  OF  DOWER.  [L.Lat 
assignaiio  dotis."]  The  marking  out  and  lay- 
ing off  of  one  third  part  of  a  man's  lands  as 
the  dower  of  his  widow;  designating  it  by 
metes  and  bounds,  or  other  su£Scient  de- 
scription, and  allotting  it  to  her  as  her  por- 
tion.* This  assignment  may  be  made  tn 
pais,  by  parol,  by  the  heir  or  devisee,  or 
other  persons  seised  of  the  lands  subject  to 
dower ;  or  it  may  be  made  by  a  course  of 
judicial  proceeding,  where  a  voluntary  as- 
signment is  refused.  But  the  estate  does 
not  pass  by  the  assignment,  the  dowress  be- 
ing tn  in  intendment  of  law,  of  the  seisin  of 
her  husband ;  and  this  is  the  reason  that 
neither  livery  nor  writing  is  essential  to  the 
validity  of  an  assignment  in  pais.  4  Ken^s 
Com.  63,  69. 

ASSIGNMENT  OF  ERRORS.  Inprac- 
tice.  The  statement  of  the  plaintiff's  case 
on  a  writ  of  error,  setting  forth  the  errors 
complained  of;  corresponding  with  the  de- 
claration in  an  ordinm^  action.  2  Tidd's 
Pr.  1168.     3  Steph.  Com.  644. 

ASSIGNOR.  \L&t  assignator;  Scotch, 
cedent  A  One  who  makes  an  assignment ; 
one  who  assigns  or  transfers  to  another. 

ASSIGNS.  [L  Fr.  assignes ;  L.  Lat. 
assignati.l  In  conveyancing.  A  word 
nearly  or  quite  synonymous  with  assignees, 
and  formerly  sometimes  so  written ;  both 
words  probably  being  only  different  pro- 
nunciations of  the  Fr.  assignes.  Termes  de 
la  Ley.  Its  use  is  now  confined  to  convey- 
ancing, (as  in  the  common  expressions 
"  heirs  and  assigns,"  "  executors,  adminis- 
trators and  assigns,")  in  which  branch  of 


the  law  it  has  been  employed  from  a  vay 
remote  period.     See  infra. 

Where  a  party  in  a  deed  covenants  for 
himself,  his  executors,  administrators  and 
assigns,  the  word  assigns  means  any  person 
to  whom  the  property  or  interest  described 
in  the  deed,  may  nappen  at  any  fature  tune 
to  be  assigned,  either  by  deed  or  by  opera- 
tion of  law.  ffoltkouse.  Under  tie  word 
assigns,  are  included  not  only  assignees,  pro- 
perly so  called,  but  executors,  and  adminis- 
trators, the  assignee  of  an  assignee  in  per- 
petuum,  the  heir  of  an  assignee,  the  aasignee 
of  an  heir,  the  assignee  of  an  assignee's  ex- 
ecutor, and  a  devisee.  Hob,  9  b.  Co.  Zitt 
384  b.  Plowd.  28V,  288.  6  Co.  16, 17  b. 
2  Show.  39,  67.  Godbolt,  161.  3  Leon. 
212.  1  P.  Wms.  73.  But  not  involuntary 
assignees,  as  assignees  in  bankruptcy.  3 
M.  it  S.  863.  ^^Assigns^^  in  a  policy  of 
insurance,  means  one  who  becomes  the  Mr 
si^ee  of  the  policy,  with  the  assent  of  the 
office,  not  any  one  who  takes  an  interest  in 
the  property  m>m  the  insured.  1  Curtii  R 
193,  198. 

*J^  The  word  assigns  occurs  in  most  of 
the  forms  of  charters  or  deeds  in  Bracton 
and  Britton,  with  various  modifications  mo 
longer  used.     Thus, — ^^tali,  et  hmredibus 
stUs,  et  assignatis,  et  hoeredibus  assignato- 
rum ;"  to  such  a  one,  and  his  heirs  and  as- 
signs, and  the  heirs  of  his  assigns.     BracL 
foL  37  b.     "  Tali,  et  hoeredibus  mis  et  a»- 
signatis,  et  eorum  hoeredibus,  et  aasignads 
assignatorum  et  hasredibus  eorum  ;"  to  sach 
a  one,   and  his  heirs  and    assigns,  and 
their  heirs,  and  the  assigns  of  his  assigns, 
and  their  heirs.     Id.  ibid.      So, — h  ses 
heires,  et  h  ses  assignes,  et  as  asdgnes  des 
assignes ;   to  his  heirs  and  to  his  a8eign^ 
and  to  the  assigns  of  his  assigns.     Britt.  c 
37,  fol.  96.     Id.  c.  39,  foL  100  b.     The  in- 
troduction of  this  word  into  deeds,  as  a 
necessary  word  of  form,  probably  grew  out 
of  the  ancient  doctrine  that  if  a  man's  as- 
signs were  not  specified  in  the  pnrdiase 
deed,  he  was  not  empowered  to  aliene. 
Mirr.  c.  1,  §  3.     Bract.  foL  17  b.     2  BL 
Com.  289.     1  W.Bl.  IS4.     This  appears 
from  Bracton  to  have  been  particolarly  the 
case  with  bastards,  who  could  not  assign 
land  given  to  them,  unless  this  were  allowed 
by  the  terms  of  the  ^ft,  (nisi  hoc  permissum 
esset  per  conditionem,  et  per  m^iduin  dona- 
tionis)  ;  that  is,  by  express  words  denoting 
liberty  of  assignment ;  and  the  same  author 
remarks,  as  worthy  of  notice,  that  this  kind 
of  gift  was  first  invented  in  faror  of  that 
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desei^Mi  of  penoiu.  BraeL  ft>L  20  b. 
(£t  noiemdum  quod  in/awarem  bastardonun 
prifno  W9tntafuerit  donatio,)  Fleta  more 
sxpKeitly  says,  et  idea  in/avorem  bastardo- 
mm  fitvoito  Juit  assignatio  et  cotutituta, 
FUta,  Ub.  3,  c  10,  §  1. 

AS8IGNY.  In  Scotch  law.  An  aa- 
signee.  1  Forbu^  Inst  part  3,  b.  1,  c  1, 
tit  2,  sect  1. 

ASSILIRK    Lat   In  feudal  law.   Toas- 
aanh ;  to  attack ;  to  offer  riolence  to.  Feud. 
Ub.  1,  tit  5,  §  1.     Hotom.  de  Verb.  Feud. 
ASSIS,  Asnse^  Aseys.    L.  Fr.     Fixed, 
set,  appointed ;  affeered,  aaaigned ;  sitoated. 
i.  Fr.  Diet     Kelham. 
ASSISA.     See  Aeeisus. 
ASSISA.     L.  Lat     [L.  Fr.  otmf,  a#m.] 
In  old  English  and  Scotch  law  and  practice. 
An  assise ;   a  species  of  jury  or  inquest 
Galled  by  Fleta,  recopnitio  xH  hominumju- 
nttorum;  arecognitionoftwelve  sworn  men. 
FUta,  lib.  4,  c  1,  §  7.     Skene  de  Verb. 
Sigmf.    1  Pite.  Crim.  Trials,  part  2,  p.  66. 
Aisisa  vemt  recognitura,  or  ad  recoffnoscen^ 
dum;  the  assise  comes,  or  came  to  recog- 
nise.   Idtt.  sect  234.     7  Cb.  1.    9  Id.  1. 
Distinguished  from  the  conmionytirata,  or 
jury;  though  it  was  often  turned  into  it 
Vertitur  assisa  in  juratam  ;  the  assise  is 
turned  into   a  jury.     Bract,  foL  210  b. 
Fkta,  lib.  4,  c  16.     8  Bl  Com.  402.     Ca- 
dii  assisa,  nee  est  capienda  ut  assisa,  sed 
nrtitur  in  juratam  ;  the  assise  falls,  nor  is 
it  to  be  taken  as  an  assise,  but  is  turned  in- 
to a  jury.     Bract,  fol  192  b.     Videndum 
erit  utrum  asaisa  capiatur  in  modum  assissB 
nl  in  modumjuraUx  ;  it  must  be  considered 
whether  the  assise  be  taken  in  the  manner 
of  an  assise,  or  in  the  manner  of  a  jury.    Id. 
foL  215  b.   See  Assise.   Britton  has  a  chap- 
ter entitled  **i>«  assises  toumes  enjures.^^ 
Britt  c  61.'   Magna  assisa  ;  the  grand  as- 
sise, (q.  Y.)    Distinguished  by  Bracton  from 
the  inquisitio  jxztrice.     Bra<t.  fol.  15  h. 

A  species  of  writ  or  real  action.  Assisa 
nowB  disseysince;  an  assise  of  novel  dis- 
seisin. Bract  lib.  4,  tract  1.  Assisa  ul- 
times  prcesentationis  ;  an  assise  of  darreign 
presentment  Id.  lib.  4,  tract  2.  Fleta, 
lib.  4,  c  1,  §§  4,  6.  Assisa  cadere  ;  to  fail 
in  an  assise.  See  Cadere.  This  kind  of 
aasise  is  frequently  termed  by  Glanville, 
reeognitio.  1  Beeves'  Hist  JSng.  Law,  186. 
A  court,  or  the  sittings  of  a  court  Usque 
adprimam  assisam  ;  until  the  first  assise. 
Beg.  Grig.  1 96  b.  Bract  fol.  179.  Assisa 
generalis  is  mentioned  by  Sir  William 
Blackslone  as  an  old  name  of  parliament, 


on  the  authority  of  Glanville,  whom  he 
cites.  Glanv.  lib.  9,  c  10.  1  Bl.  Com. 
148,  note  {g).  The  same  passage,  however, 
is  cited  by  Spelman  as  an  lUustration  of  the 
use  of  the  word  <issisa  in  the  sense  of  a 
statute  or  ordinance ;  which  is  confirmed 
by  the  authority  of  Bracton.     See  infra, 

A  statute,  ordinance  or  law.  Per  nullam 
assisam  generalem;  by  no  general  law. 
Glanv.  lib.  9,  c.  10.  Assisse,  statutof  et 
juratcB  ;  assises,  ordained^  and  sworn  [to 
be  kept]  Bract  foL  120  b.  Leges  et  con- 
stituttones,  et  assisas  in  regno  provisas,  et 
approbatas,  etJuraUu.  Id.  foL  66  b.  See 
1  Beeves'  Hist  JSng.  Law,  86,  216.  Skene 
de  Verb.  Signif,     Spelman,  voc  Assisa. 

A  fixed  or  specified  time,  {tempus  defini- 
tum).     Glanv.  lib.  13,  c  32.     Spelman. 

A  fixed  or  certain  number.     Spelman. 

A  specified  or  determinate  quantity, 
quality,  weight,  measure,  price,  Ac,  re- 
quired by  kw  in  certain  commodities. 
Spelman.  Skene  de  Verb.  Signif,  See 
Assisa  venalium. 

A  tax  or  tribute,  as  fixed  by  law.  Spelman, 

A  fine  or  mulct    Id, 

ASSISA  ARMORUM.  L.Lat  Assise 
of  arms.  A  statute  or  ordinance  requiring 
the  keeping  of  arms  for  the  common  de- 
fence.    Hale's  Hist,  Com.  Law,  ell. 

ASSISA  DE  CLARENDON.  The  as- 
sise of  Clarendon.  A  statute  or  ordinance 
passed  in  the  tenth  year  of  Henry  II.,  by 
which  those  that  were  accused  of  any  hein- 
ous crime,  and  not  able  to  purge  themselves, 
but  must  abjure  the  realm,  had  liberty  of 
forty  days  to  stay  and  try  what  succor  they 
could  get  of  their  friends  towards  their  sus- 
tenance in  exile.  Bract  foL  136.  Co. 
Liu.  169  a.  CowelL  This  must  not  be 
confounded  with  the  Assises  of  Clarendcm, 
as  the  fiimous  constitutions  of  that  name 
were  sometimes  called.     See  Clarendon. 

ASSISA  DE  MENSURIS.  L  Lat. 
Assise  of  measures.  A  common  rule  fo^ 
weights  and  measures,  established  through- 
out England  by  Richard  I.,  in  the  eighth  year 
of  his  reign.     Hale's  Hist  Com,  Imw,  c  7. 

ASSISA  FOREST^  or  DE  FORESTA. 
L.  Lat  Assise  of  the  forest  A  statute  or 
ordinance  concerning  the  royal  forests, 
passed  in  the  thirty-fourth  year  of  Edward 
L  Co,  Litt  169  b.  Otherwise  called 
Grdinatio  Forestce.  2  Beeves'  Hist  Eng, 
Law,  106,  107.     See  Grdinatio  Forestce. 

ASSISA  FRISCO  FORTIiE.  L.  Lat 
Assise  of  fresh  force.  Beg.  Grig.  16  b. 
See  Assise  of  fresh  force. 
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ASSISA  MORTIS  ANTECESSORIS. 
L.  Lat  Assise  of  mortd'ancestor.  Bract, 
lib.  4,  tract  8.  Fleta,  lib.  4,  c  1 ;  lib.  6, 
c.  1.  Called  also  astUa  de  morte  anteeeuo- 
ris.     See  Assise  of  mort  cTancestor, 

ASSISA  NOV.*:  DISSEYSIN^  L. 
Lat  Assise  of  novel  disseisin.  Bract  lib. 
4,  tract  1.  Fleta,  lib.  4,  c  1.  Called  also 
assisa  de  nova  disseisina.  See  Assise  of 
novel  disseisin. 

ASSISA  PANIS  ET  CEREVISI^ 
L.  Lat  Assise  of  bread  and  ale,  or  beer. 
The  name  of  a  statute  passed  in  the  fifty- 
first  year  of  Henry  IIL  containing  regula- 
tions for  the  sale  of  bread  and  ale ;  some- 
times called  the  statute  of  bread  and  ale. 
Co.  Liu,  169  b.  2  Reevet?  Hist  Eng.  Law, 
56.  CoweU,  Bract  fol.  166.  Barring t 
^^^.^Ohs,  Stat  62.  The  particular  provisions 
^^'ofthis  statute,  which  are  very  minute,  may 
be  found  in  Britton  and  Fleta.  Britt  c.  30. 
Fleta,\ih,  2,  cc.  9, 11.  Spelman  considers 
the  statutes  passing  under  the  names  of  as- 
sisa panis^  assisa  vtni  et  cervisiatj  &c,j  to  be- 
long to  an  earlier  period. 

The  power  or  privileffe  of  assising  or  ad- 
justing the  weights  and  measures  of  bread 
and  beer.     Cotoell, 

ASSISA  ULTIMJB  PR^ESENTA- 
TIONIS.  L.  Lat  Assise  of  darrein  pre- 
sentment Bract  lib.  4,  tract  2.  Fleta, 
lib.  4,  c.  1 ;  lib.  6,  c.  11.  Called  also  assisa 
de  ultima  praiseniaiione.  See  Assise  of 
darrein  presentment 

ASSISA  UTRUM.  L.  Lat  Assise  of 
utrum.  Bract,  lib.  4,  tract  4.  Fleta,  lib. 
5,  c.  20.     See  Assise  of  utrum, 

ASSISA  VENALIUM.  L.  Lat  The 
assise  of  saleable  commodities,  or  of  things 
exposed  for  sale.  The  regulation  of  the 
sale  of  certain  articles,  (usu^ly  the  common 
necessaries  of  life,)  by  public  authority; 
defining  or  fixing  the  quantity,  weight,  qual- 
ity, Ac,  to  be  sold  for  a  certain  price.  A 
phrase  formerly  in  frequent  use  in  old  Eng- 
lish, Scotch  and  continental  law.    Spelman, 

voc.  Assisa, 

ASSISATUM.  L.  Lat  In  old  English 
law.     Fixed  or  established.     Spelman. 

Ordained,  (statutum.)  Skene  de  Verb. 
Sig.  voc.  Assisa. 

ASSISE.  L.Fr.  Situated.  Delaville 
ou  son  cattle  est  assise ;  of  the  town  where 
his  castle  is  situated.  Stat  Westm,  1,  c. 
7.     See  Assisus. 

ASSISE,  Assize,  [L.  Fr.  assise,  assis ; 
L.  Lat  assisa,  from  assidere,  to  sit  together, 
according  to  Coke;  or  from  Fr.  assis,  placed, 


put,  settled,  fixe^,  established,  aoeordinsto 
Spelman.]  In  English  law  and  piactace. 
A  species  of  jury,  or  inquest  Litt  sect  234. 

A  species  of  writ,  or  real  action.    Id, 

The  proceedings  in  court  upon  a  writ  oi 
assise.     Co,  Litt,  159  b. 

The  verdict  or  finding  of  the  jury  ui  a 
writ  of  assise.     8  Bl.  Com.  57. 

A  courts  or  the  sittings  of  a  court  Spd- 
man. 

An  ordinance,  or  statute.    Id. 

Any  thing  fixed,  or  reduced  to  a  ce^ 
tainty,  in  pomt  of  time,  number,  quantitj, 
quality,  weight,  measure,  &c    Id. 

A  tax,  or  tribute.     Id. 

A  fine.     Id.    See  Assi^i. 

These  various  significations  of  the  word 
assise,  which  is  cdled  by  Littleton  (sect 
234)  nomen  cequivocum,  will  be  considered 
more  at  large  under  the  following  heads : 

ASSISK     A  species  of  iury ;  a  certaiM 
number  of  men,  usually  twelve,  summoned 
to  try  a  cause,  and  who  sat  together  for  tluft 
purpose.*    Fleta,  lib.  4,  c.  1,  §  7.    Co. 
Litt  153.     8  Bl.  Com.  185.     Lord  Coke 
derives  the  word,  in  this  sense,  from  am- 
dere,  to  sit  together.     Co.  Litt  ub.  sup. 
Spelman  derives  it  from  assisus,  fixed  or 
settled,   because  the   number    of  jurors, 
which  anciently  was  uncertain  and  indefi- 
nite,  was,  by  the  law   establishing  the 
assise,  fixed  and  defined  (assints  et  definir 
tus)  ;  and  in  tbis  he  is  supported  by  Skene, 
(voc.  Assisa^     See  Ersk.  Inst  b,  4,  tit 
4,  §  92.    The  idea  of  certainty  is  also 
prominently  presented  by  the  definition  of 
the    Grand    Coustumier    of    Nonnandj, 
though  it  is  a  certainty  of  time  and  plac«f 
rather  than  of  persons.     '^  Assise  is  an  asr 
sembly  of  knights  and  other  substantial 
men,  with  the  Imliff  or  justice,  in  a  certain 
place,  and  at  a  certain  time^  i^pointed." 
Grand  Coust  c  24,  cited  in  CoweU.    Mr. 
Reeves,  on  the  authority  of  Glanville,  says 
a  jury  was  called  an  assise  from  tiie  assisa, 
or  law  by  which  the  implication  of  this  trial 
was  ordained.  1  Reeves  Hist  Fhig.  Law,  B4. 

•^*  The  assise,  properly  so  called,  was 
introduced  by  Henry  II.  as  a  subatitnte  for 
the  dueUum  or  battel,  and  was  established 
particularly  for  the  trial  of  questions  of 
seisin  of  land.  Olanv,  lib.  2,  c.  7.  It  was 
otherwise  termed  recognitio,  and  the  pe^ 
sons  composing  it  recognitores.  1  Reeves^ 
Hist  Eng.  Law,  86.  The  common  jury, 
(jurata  patrioe,  or  inquisitio  patria,)  had 
been  previously  in  use,  and  was  commonly 
resorted  to  as  a  mode  of  trial,  in  other  in- 
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sUooes  thjm  those  provided  for  by  tiie  law 
of  Henry  IL     Id,  ibid.    The  distinction 
between  an  otme  and  a  jury  is  clearly 
drawn  in  the  old  books,  and  was  a  very 
common  point  of  learning  in  the  reign  of 
Henry  HL    It  was  substanUaUy  this : — an 
9mu  was  the  regolar  mode  of  trying  the 
main  iasoe  in  questions  of  seisin ;  a  jwry 
was  used  to  determine  any  incidental  ques- 
tion arising  in  the  cause,  upon  which  issue 
might  be  taiken,  as  where  an  exception  was 
taken  by  the  tenant  omt  of  the  assi^e^  as  it 
was  eaOed.     Thus,  if  the  tenant  at  once 
denied  that  he  had  committed  any  dissei- 
sin, be  simply  put  himself  upon  the  assise, 
and  the  assise  proceeded,  as  they  called  it, 
m  modum  assisa,  (in  the  ordinary  manner 
of  an  assise),  that  is,  upon  the  simple  ques- 
tion of  disseisin.     Bract  foL  184  b,  215. 
Bat  if  the  tenant  took  an  exception  upon 
some  collateral  matter,  as  if  he  offered  the 
common  exception  or  plea  that  the  de- 
mandant or    plaintiff  was  a  yiUein,  this 
qnestion  was  not  triable  by  the  assise,  but 
by  a  common  jury.     Id.  foL  192  b,  215. 
It  became,  however,  the  practice  to  allow 
the  assise  itself  to  discharge  the  office  of  a 
jnry  in  such  cases,  and  it  was  then  said, 
otttM  eaditf  or  vertitur  in  juratamj  the 
tsose  &lls  or  is  turned  into  a  jury,  or  €Uiir 
9a  capta  est  in  modum  juratat,  et  non  in 
fnodum  assisce ;  the  assise  is  taken  like  a 
puy,  and  not  like  an  assise.   Id.  foL  192  b, 
210  b,  215,  283.   FUta,  Hb.  4,  c  11,  §  12 ; 
cc  15,  16. 

Assises  were  of  two  kinds,  granvd  and 
ptiiie.  See  Grand  aanscj  Petite  asiise. 
In  Scotch  law,  the  jury  in  criminal  cases  is 
still  technically  called  the  aesisej  or  oamf , 
(0.  Sc  assyse^  auyit^  aesyise.)  Erek.  Inst 
b.  4,  tit  4,  §  92.  P.  Cyclopiedia.  But  in 
So^and,  a«Me,  in  the  sense  of  a  jury  of 
any  kind,  has  become  obsolete. 

ASSISK     A  species  of  writ,  or  real  ac- 
tion, said  to  have  been  invented  by  Glan- 
ville,  chief  justice  to  Henry  XL,  and  having 
for  its  object  to  determine  the  right  of  pos- 
session of  lands,  and  to  recover  the  posses- 
sion.   8  Bl.  Ciym.  184,  185.    According  to 
Lord  Coke,  assises  were  used  in  Engls^d, 
time  out  of  mind.    3  Co.  pre£  v.  vi.    This 
remedy,  however,  was  only  i^plicable  to 
two  species  of  injury  by  ouster,  viz.,  abate- 
ment, aod  a  recent,  or  novel  disseisin.  3  Bl, 
Com.  185.  The  principal  assises  were  those 
of  novel  disteinn^  mart  d^anceetoTy  darrein 
preMentmenty  and  utrum.    See  infra. 
These  writs,  according  to  Littleton,  were 


called  assiies,  because  by  them  the  sheriff 
was  ordered  to  summon  a  jury  or  assise, 
which  was  not  expressed  in  any  other  ori- 
ginal writ  LitL  sect  2  34.  Co.  Litt.  1 54  b, 
1 59.  Cowell  suggests  three  other  reasons : 
first,  because  they  settled  the  possession; 
secondly,  because  they  were  originally  exe- 
cuted at  a  certain  time  and  place,  formerly 
appointed ;  and  lastly,  because  they  were 
tried  most  commonly  by  special  courts  set 
and  appointed  for  that  purpose.  Assises 
have  been  abolished  in  England  with  other 
real  actions. 

ASSISE.  The  whole  proceedings  in 
court  upon  a  writ  of  assise.  Co.  Litt,  1 59  b. 
The  verdict  or  finding  of  the  jury  upon 
such  a  writ  3  Bl,  (wm,  57.  These  sig- 
nifications serve  to  explain  the  expression 
**  to  take  the  assises,"  (ad  assisas  capiendas), 
which  is  so  common  m  the  old  books  and 
statutes.  Blackstone  construes  the  expres- 
sion ^  to  take  recognitions  or  assises,"  used 
in  Magna  Charta,  (c  12,)  to  mean,  "to 
take  (or  receive  the  verdict  of  the  jurors  or 
recognitors  in  certain  actions  then  called) 
recognitions  or  assises."  3  Bl.  Com,  57. 
See  Id.  59,  352. 

ASSISE,  Assize.  A  court;  the  sittings 
of  a  court  This  is  an  ancient  sense  of  the 
word.  Grand  Coustum.  Norm,  c  55,  cited 
in  Cowell,  Bract.  foL  179.  Beg.  Grig. 
197  b.  Spelman,  The  plural  assizes  is 
still  used  in  England  to  denote  the  sessions 
of  the  judges  of  the  superior  courts,  holden 
periodical^  in  each  county,  for  the  purpose 
of  administering  civil  and  criminal  justice. 
See  Assises,  In  some  of  the  United  States, 
also,  while  colonies  of  Great  Britain,  courts 
were  denominated  assizes, 

ASSISE,  Assize.  An  ordinance,  statute 
or  regulation.  Spelman  gives  this  mean- 
ing of  the  word  the  first  place  among  his 
definitions,  observing  that  statutes  were  in 
England  called  assises  down  to  the  reign 
of  Henry  ILL  The  Assises  o^  Jerusalem, 
(q.  v.^  and  the  Assises  of  Ularendon,  are 
promment  and  early  instances  of  the  use 
of  the  word  in  this  sense.  It  is  used  in 
the  same  sense  by  the  earliest  English 
writers.  Glanv.  lib.  9,  c  10.  Bract,  foL 
120  b.  Fletay  lib.  1,  c  17.  Britt.  cc.  30, 
31.  The  rules  and  r^pilations  respecting 
the  royal  forests  were  called  assises  of  the 
forest  The  ordinance  of  27  Henry  H., 
obliging  every  man,  according  to  his  estate, 
to  provide  a  determinate  quantity  of  such 
arms  as  were  then  in  use,  m  order  to  keep 
the  peace,  was  called  the  assise  cf  arms. 
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1  Bl  Com.  410,  411.  2  Id.  66.  So,  on 
the  continent  of  Europe,  statutes  or  royal 
ordinances  were  anciently  called  assince. 
Spelman,  voc.  Assisa.  Coke's  derivation 
from  cLSstderty  (to  sit  together,  as  a  legisla- 
tive assembly)  seems  to  be  recognised  by 
Spelman  as  the  origin  of  this  signification 
of  assise. 

To  this  head  also  belong  those  ancient 
ordinances  or  statutes  by  which  the  price 
and  sale  of  bread,  ale  and  other  necessaries 
of  life  were  regulated,  called  assises  venali- 
um.  The  most  important  of  these  was  the 
assise  of  bread  and  ale,  {assisa  pants  ei  cere- 
visice,)  the  particulars  of  which  are  minute- 
ly ^ven  by  Britton.  Britt.  c.  80.  The 
assize  of  bread  was  retained  in  England 
until  a  late  period,  the  power  of  regulating 
it  in  cities  and  towns  bemg  frequently  given 
to  the  local  authorities ;  but  all  statutes  re- 
lating to  the  assize  have  been  repealed  by 
statutes  6  &  V  Will.  IV.  c.  87,  and  3  Geo. 
IV.  c  106.  4  Stepk.  Com.  289,  note  (p). 
The  custom  of  regulating  the  weight  and 
price  of  bread  by  public  ordinance,  to- 
gether with  the  term  assize  of  bread,  was 
adopted  in  some  parts  of  the  United  States, 
and  continued  to  be  observed  in  the  city  of 
New-York  down  to  a  comparatively  recent 
period,  but  is  now  disusei 

ASSISE.     Any  thing  reduced  to  a  cer- 
tainty in  respect  to  time,  number,  quantity, 
quality,  weight,  measure,  &c.    Spelman. 
A  fixed  time.     Qlanv,  lib.  13,  c.  32. 
A  fixed  or  certain  number,  as  of  a  jury. 
See  supra. 

A  fixed  sum,  as  a  tax,  a  fine.  Spelman. 
Lib.  Nig.  Scace.  cited  ibid.  Rent  of  assise 
is  a  fixed  or  established  rent  of  the  free- 
holders and  ancient  copyholders  of  a  manor, 
which  cannot  be  departed  from,  or  varied. 
2  Bl.  Com.  42. 

ASSISE  OF  NOVEL  DISSEISIN.  \L. 
Lat.  assisa  (sen  breve)  novae  disseinnce^  In 
old  English  practice.  A  writ  or  action 
which  lay  where  a  tenant  in  fee  simple,  fee 
tail,  or  for  life,  was  disseised  of  his  lands, 
tenements  or  hereditaments.*  F.  N.  B. 
177  A.  Rosco^s  Real  Act.  68.  Bract. 
lib.  4,  tract.  1.  .F^te,  lib.  4,  c  6.  It  was 
so  called,  because  the  justices  in  eyre,  be- 
fore whom  these  assises  were  taken  in  their 
proper  counties,  rode  their  circuits  from 
seven  years  to  seven  years,  (i.  e.  every 
seven  years,)  and  no  disseisin  before  the 
eyre,  if  it  were  not  complained  of  in  the 
eyre,  could  be  questioned  after  the  ejTQ ; 
and,  therefore,  a  disseisin  committed  before 


the  last  eyre,  was  called  an  ancient  disseian, 
and  a  disseisin  after  the  last  eyre  was  called 
a  new  or  novel  disseisin.  Co.  Litt.  153  b. 
It  was  much  less  formal  and  more  som- 
mary  in  its  proceedings  than  any  similar 
remedy  previously  in  use,  and  is  called  by 
Bracton  summaria  cognitio,  absque  magnA 
juris  solemndtate,  and  by  the  statute  of 
Westminster  the  second,  festinum  remeUr 
um.  Bract.  foL  164  b.  Fleta,  lib.  4,  c  1, 
§  16.  It  hence  became  one  of  the  most 
frequent  and  important  actions  in  the  an- 
cient law,  but  in  modem  times  had  long 
been  superseded  by  the  action  of  eject- 
ment, before  its  express  abolition  by  the 
statute  3  &  4  Will.  IV.  c.  27. 

ASSISE  OF  MORT  lyANCESTOR 
[L.  Lat  assisa,  (sen  breve)  mortis  antecesso- 
m.]  In  old  English  practice.  A  posses- 
sory writ,  found^  upon  the  possession  (A 
the  ancesUyr,  which  lay  for  tihe  heir,  where 
his  father,  mother,  brother,  sister,  uncle, 
aunt,  nephew  or  niece  was  sieised  in  fee  oif 
any  lands,  tenements  or  rents;  and  died, 
beiM  so  seised  on  the .  day  of  his  or  her 
death,  and  a  stranger,  mer  such  death, 
abated.  F.  N.  B.  196,  G.  Rosco^s  Red 
Act  75.  3  Bl.  Com.  186.  Braet.  lib.  4, 
tract  3.  Fleta,  lib.  6,  c  1.  Like  the  as- 
sise of  novel  disseisin,  this  writ  had  become 
obsolete  long  before  its  express  abolition 
by  the  statute  3  &  4  Will.  IV.  c.  27. 

ASSISE  OF  DARREIN  PRESENT- 
MENT.  [L.  Lat  assisa,  (sen  breve)  ulti- 
ma! pra^sentationis.l  In  ola  English  prac- 
tice. An  assise  which  lay  for  a  tenant  in 
fee  or  in  tail,  where  he  or  his  ancestors  had 
presented  (or  had  the  last  presentation, 
darrein  presentment,)  to  a  church,  and  the 
clerk  had  been  instituted,  and  the  pliuntiff 
was  afterwards  hindered  in  presenting  to 
the  same  church.  It  lay  also  for  tenant  fox 
life  or  years,  if  he  had  himself  presented. 
Roscoe's  Real  Act.  74.  F.  N.  B.  31  F.  3 
Bl.  Com.  246.  Bract,  lib.  4,  tract  2.  FTeta, 
lib,  6,  c.  1 1.  This  action  is  now  entirely  dis- 
used, being  superseded  by  the  action  of 
quare  impStit,  (q.  v.) 

ASSISE  OF  UTRUM.  In  old  EngUtsk 
practice.  An  assise  (otherwise  called  a  writ 
of  juris  utrum,)  which  lay  for  a  parson  or 
prebendary  at  common  law,  and  for  a  Ticar, 
oy  statute  1 4  Ed  w.  III.  c.  1 7,  to  recover  lands 
and  tenements,  belonging  to  the  chnrch, 
which  were  alienated  by  the  predecessor ; 
or  of  which  he  was  disseised ;  or  ^rhich 
were  recovered  against  him  by  verdict, 
confession  or  default,  wi^out  praying  in 
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aid  of  the  patron  and  ordinary;  or  on 
wliicli  anj  person  had  intruded  since  the 
predecessors  death.  3  BL  Com.  253.  F. 
K  B,  49.  Roicoe's  Real  Act.  74.  Bract, 
lib.4,tract  6.  .^to,  lib.  5,  c  20.  It  de- 
rired  its  name  from  the  emphatic  word  of 
Uie  writ  by  which  the  jury  were  required 
to  recognise  whether  {utrum)  the  tenements 
in  question  were  franiodmoign  belonging  to 
the  chorch  of  the  demandant,  or  the  lay  fee 
of  the  tenant  Bract  foL  286.  Reg.  Grig. 
32  b.  This  writ  has  long  been  obsolete, 
principally  by  reason  of  the  restraining 
statute  of  13  Eliz.  c  10.     3  Bl.  Com.  263. 

ASSISE(orBILL)  OF  FRESH  FORCK 
fL  Lat  aesiea  (seu  hilla)  frieca  fortue.] 
In  old  English  practice.  A  writ  which  lay 
by  the  usage  and  custom  of  a  city  or  bo- 
roodi,  where  a  man  was  disseised  of  his 
lanck  and  tenements  in  such  city  or  borough. 
It  was  called  freeh  force^  beca^ise  it  was  to 
be  sued  within  forty  days  after  the  party's 
title  accrued  to  him.  F.  N.  B.I  C.  3 
Beeeti'  JSisL  Fng.  Law,  28.  Plowd.  89. 
Fieta,  Ub.  2,  c.  56y  §§  6,  7.  3  Lwn.  169. 
Cdtkrop's  R.  149.. 

ASSISE  OF  NUISANCE.  JTL  Lat 
atein  de  nocumento.]  In  old  Enghsh  prac- 
tice. An  assise  or  writ  which  lay  to  re- 
moTc  a  nuisance,  and  to  recoTer  damages. 
Hus  writ»  after  stating  the  complaint  of  the 
injured  party  of  some  particular  fact  done 
to  tiie  nuisance  of  his  freehold,  {ad  nocu- 
menium  liberi  tenementi  iuij)  commanded 
the  sheriff  to  sunmion  an  (ueiie^  that  is,  a 
jury,  and  view  the  premises,  and  have  them 
at  the  next  ocHnmission  of  assises,  that  jus- 
tice might  be  done  therein.  F.  iV.  ^.  1 83  L 
3  BL  Com.  221.  Reg.  Grig.  197  b.  It 
has  long  been  superseded  by  the  action  on 
the  case ;  and  was  expressly  abolished  in 
England  with  other  i^  actions.  3  Bl. 
Com.  222.  3  Steph.  Com.  603,  note  (q). 
See  17  Serg.  <t  RawWe  R.  176.  Ar^l 
on  Water-Cowrees^  §  394,  and  note. 

ASSISES,  (or  ASSIZES),  otherwise 
caHed  COURTS  OF  ASSISE  (ASSIZE) 
AND  NISI  PRIUS.  In  English  practice. 
Sessions  or  courte  held  by  two  or  more 
commissioners  called  judges  of  assise,  (or 
of  assise  and  rdei  priuSj)  who  are  twice  in 
every  year  sent  by  the  queen's  special  com- 
mission, on  circuits  all  round  the  kingdom, 
to  try  by  a  jury  of  the  respective  counties 
the  toth  of  such  matters  of  fact  as  are 
then  in  dispute  in  Westminster  Hall.  3 
Sieph.  Com.  421,  422.  These  commis- 
sioners consist  principally  of  the  judges  of 


the  superior  courts  of  comnK>n  law,  and 
they  usually  make  their  circuita  in  the  re- 
spective vacations  after  Hilary  and  Ti^ty 
terms.  Id.  423.  Smithes  Action  at  LaWj 
129.  They  are  so  called  from  the  com- 
mission of  assise  anciently  issued  to  the 
judges,  appointing  or  assigning  them  to 
take  assises  {ad  assisas  capiendas\  that  is, 
to  take  and  receive  the  verdicts  of  jurors 
in  certain  actions  then  called  assises.  3 
Bl.  Com.  67,  69,  362.  See  Assise.  This 
commission  of  assise  was  actually  issued 
down  to  a  recent  period,  but  the  abolition 
of  assises  and  other  real  actions  has  now 
thrown  it  out  of  force.  3  Steph.  Com.  424, 
note  {x). 

ASSISES  (or  ASSIZES)  DE  JERU- 
SALEM. A  code  of  feudal  jurisprudence, 
compiled  A.  D.  1099,  after  the  conquest  of 
Jerusalem,  by  an  assembly  of  Latin  barons 
or  feudal  lords,  and  of  the  clergy  and  laity 
under  Godfrey  of  Bouillon,  and  intended 
for  the  kingdom  of  Jerusalem,  then  newly 
established.  Butler's  Co.  Litt.  note  77,  lib. 
3.     4  OihhofCs  Rom.  Emp.  139,  (Am.  ed.) 

1  RobertsorCs  Charles  V.  Appendix,  note 
XXV.  Dr.  Robertson  calls  it  '*  the  earliest 
collection  of  those  customs  which  served 
as  the  rules  of  decision  in  the  courts  of 
justice"  of  Europe.  Mr.  Stephen  considers 
it  *^  one  of  the  most  curious  and  important 
relics  of  the  jurisprudence  of  the  middle 
a^es,''  and  gives  several  extracts  from  it  in 
iUustration  of  the  subject  of  pleading. 
Steph.  Plead.  Appendix,  note  (8^.  Gibbon 
{ub.  sup.)  has  given  a  sketch  of  its  history. 
And  see  Butl^s  Horcs  Juridicce^  92,  93. 

ASSISORES.  L.  Lat  [from  assidere, 
to  assess.]  In  old  law.  Persons  who  set- 
tled assises,  or  imposed  taxes.  Spelman. 
Hence  probably  the  modem  assessors. 

ASS180RS,  Assysers.  In  Scotch  law. 
Jurors.  Skene  de  Verb.  Signif.  voc.  Assisa. 
Speiman.    Cowell. 

ASSISUS,  Ajssisa.  L.  Lat  [from  assl- 
derCj  to  fix  or  settle.]  In  old  English  law. 
Fixed  or  certain.  Assisus  reditus  ;  a  fixed, 
certain,  set  or  standing  rent  Kennett^s 
Par.  Ant.  314, 366.     Called  rent  of  assise. 

2  Bl.  Com.  42.  Terra  assisa  ;  land  let  or 
farmed  out  for  a  certain  assessed  rent 
Cowell. 

Situated.  Vtlla  de  Jermuth  assisa  est 
super  arenam  maris  ;  the  town  of  Yarmouth 
is  situated  on  the  searshore.  Vet.  MS. 
apud  Spelman^  voc.  Assisa. 

ASSITH.  Sc.  In  old  Scotch  law.  To 
indemnify.  ''  Sovertie  to  assith  the  partie ;" 
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fsurety  to  indemnify  the  party.)     Skene  de 

Verb.  Sign.  voc.  Iter^  14. 
ASSIZE.     See  Assise. 
ASSIZE.     In  Scotch  law.    A  jury.     2 
Alison's   Crim.  Pract.  376,   390.     **The 
jury,  or  persons  of  assize."     8  How.  St. 
Trials,  439. 

To  ASSIZE.  Uj.lj&i.assidere.l  In  old 
English  law.  To  fix ;  to  regulate ;  to  assess, 
"  "nie  assizing  of  men  for  arms."  HaUs 
Hist  Com,  Law,  126. 

ASSOCIATION.  [L.  Lat.  awoctafta] 
In  English  practice.  A  patent  sent  by  the 
king  to  the  justices  appointed  to  take  the 
assizes,  or  of  oyer  and  terminer,  to  have 
other  persons  associated  to  them  to  take 
the  assise,  upon  which  patent  the  king  sends 
his  writ  to  the  justices,  by  it  commanding 
them  to  admit  them  that  are  so  sent 
Termes  de  la  Ley.  Reg.  Orig.  201,  208, 
205  b,  206.  According  to  Blackstone, 
writs  of  association  are  issued  in  pursu- 
ance of  the  statutes  of  27  Edw.  I.  c  4,  and 
12  Edw.  II.  c.  3 ;  whereby  certain  persons 
(usually  the  clerk  of  assize  and  his  subor- 
dinate officers,^  are  directed  to  associate 
themselves  witn  the  justices  and  seijeants; 
and  they  are  required  to  admit  the  said 
persons  into  their  society,  in  order  to  take 
the  assizes.  3  Bl,  Com.  69.  3  Steph.  Com. 
426.  Writs  of  association,  however,  ap- 
pear to  have  been  in  use  before  the  reign 
of  Edward  I.     See  Bract.  foL  111. 

ASSOCIATION,  [from  Lat  associare, 
from  adj  to,  jand  sodus,  a  companion.] 
The  union  of  a  number  of  persons  for  the 
transaction  of  some  business,  or  the  attain- 
ment of  some  common  object;  a  society 
or  company.     See  Company,  Socius. 

A  corporation.  In  New- York,  associa- 
tions under  the  general  banking  law  of  the 
state,  are  corporations.  7  Hill's  B.  604, 
618.  They  are  "moneyed  corporations," 
and  "banking  corporations,"  within  the 
meaning  of  the  statutes  of  this  state.  3 
ComstocJ^s  B.  479.  3  Selden's  B.  828. 
See  Cleaveland  on  the  Banking  System  of 
New-York,  96,  97,  notes.  Id.  Introd.  Ixi. 
Ixii. 

ASSOIGNE.  L.  Ft.  Essoin;  excuse. 
Kelham. 

ASSOILE.  Assoyle.  L  Fr.  and  Eng. 
[from  Lat  ahsolvere.'l  In  old  English  law. 
To  deliver  or  set  free  from  excommunicar 
tion.  Staundf.  PI.  Cor.  72.  12  Mod. 
311. 

To  free  or  clear  from  guilt,  or  its  conse- 
quences;  to  pardon,  forgive   or  absolve. 


Bichardson's  Diet.  Stat.  1  Hen.  IV.  c  10. 
Chart.  30  Mw.  HL  cited  in  BUmnt.  See 
Absoile. 

ASSOILZIE.  In  Scotch  law.  To  ac- 
quit the  defendant  in  an  action ;  to  find  a 
criminal  not  guilty.  BelFs  Diet.  Tomlim, 
To  declare  the  finding  of  not  guilty ;  to 
declare  or  pronounce  innocent  A  pannel 
[prisoner]  found  not  guilty  is  "  atsoOHed 
stmpliciter,  and  dismissed  from  the  bar." 
1  Brown's  B.  21.  This  term  is  ako  ex- 
tensively used  in  civil  cases. 

ASSOINZIE.  Sc.  Excuse.  iPiteaim's 
Crim.  Trials,  66. 

ASSONEOR.  L.  Fr.  An  essoiner.  Fet 
Assaver,  §  16. 

ASSONER.  KFr.  To  essoin.  Assomee; 
essoined.     Fet  Assaver,  §  16. 

ASSOULDRE,  Assoudre.  L.  Fr.  To 
absolve,  to  acquit     Kelham. 

ASSOUTH,  Assous.  L.  Fr.  Quit;  free; 
discharged.     Litt.  sect  838. 

ASSOYL.  L.  Fr.  To  forgive ;  to  pa^ 
don ;  to  absolve.  Qe  Dieu  assoyl ;  whom 
God  assoil;  on  whom  God  have  mercy. 
Kelham. 

ASSULTUS.    Lat  [from  assUire,  to  as- 
sail.]    An  assault  Spelman,Yoc.  AsmUUre. 
ASSUME.    To  undertake.   iLd.Baym. 
122.     4  Co.  92.     See  Assumpsit. 

ASSUMPSIT.  L.  Lat  [fix>m  assvmere, 
to  undertake.]  In  practice  and  pleading. 
(He  undertook.)  The  name  of  a  civil  ac- 
tion given  by  law  to  the  party  injured  by 
the  breach  or  non-performance  of  a  parol 
contract  (that  is,  a  contract  not  under  seal) 
le^ly  entered  into.  It  lies  upon  contract 
eiwier  express,  or  implied  by  law,  and  gives 
the  party  damages  in  proportion  to  the  loss 
he  has  sustained  by  the  violation  of  the 
contract.  4  Co.  92.  Bae.  Abr.  Assumpsit 
1  Chitt.  PI.  98,  99.  1  Archb.  N.  Prius, 
I.  Broton  on  Actions,  818 — 888.  It  is 
technically  an  action  on  the  case,  and  de- 
rives its  name  from  the  emphatic  word  of 
the  clause  in  the  writ  and  declaration, 
(when  in  Latin,)  expressive  of  the  defend- 
ant's undertaking, — ^^  super  se  assumpeit, 
et  adtunc,  et  ibidem  fidditer  promieii^^ — 
(undertook,  and  then  and  there  faithfully 
promised).  1  Chitt.  PL  111,  112.  Towns. 
PL  410,  411.  See  Indebitatus  assumpmU 
This  characteristic  and  once  indispensable 
word  is,  however,  now  omitted  in  the  Eng- 
lish  forms.  Beg.  Gen.  Trin.  T.  1  WilL  TV. 
1  ChitL  PL  98,  note  (y). 

The  undertaking  or  promise  itself,  upon 
which  an  action  of   assumpsit   may    be 


Digitized  by 


Google 


ASS 


(153) 


AST 


ImHiglkt  2  Mod.  44.  8  £1.  Cam.  157. 
Terme9  de  la  Ley.  CcwelL  See  EsprtSM 
amtmptity  Implied  aseumpsit 

ASSURANCE.  [L.  Lat  aseurantia.] 
In  conTejancing.  A  deed  or  instmment 
of  oonTejance.  The  l^al  evidences  of  the 
transfer  of  property  are  in  England  called 
the  common  auuranees  of  the  kingdom, 
wherebj  every  maii*s  estate  is  aeeured  to 
him,  and  all  controversies,  doubts  and  diffi- 
eolties  are  either  prevented,  or  removed. 
2  BL  Com.  294.  See  Common  assurcmee. 
Tht  word  has  now  become  obselete,  and  oc- 
cors  only  in  the  formal  parts  of  conveyances. 

ASSURANCK  Eng.  and  Fr.  [L  Lat 
useeeuraUoJ]  In  the  law  of  contracts.  A 
making  sore  or  secure.  A  term  formerly 
used  in  English  maritime  law,  in  the  sense 
of  ike  modem  term  insurance,  and  still  re- 
tained in  policies,  but  otherwise  obsolete. 
MoUoy  de  Jur.  MariL  287.  Latterly,  how- 
ever, its  use  has  been  revived  in  its  appli- 
eation  to  contracts  of  indenmity  a«;ainst  life 
contingencies,  which  are  now  frequently 
termed  assutances  upon  lives,  by  way  of 
distinction  from  indenmity  against  losses 
by  fire  or  at  sea,  &c,  to  which  the  term  in- 
surance is  particularly  appropriated.  P. 
Cyelapcedia.  ZlCenfsCom.Z65.  The  word 
assured  has  always  been  retained  in  its  an- 
cient sense.  See  Assure.  Assurance  is  the 
term  used  in  French  law.  Ord.  Mar,  liv. 
8,  tit  6.     Emerig.  Tr.  des  Ass. 

ASSURANTIA.  KLat  In  old  plead- 
ing. An  assurance.  Bridgm.\Q.  Towns. 
PL  28,  54. 

ASSURARE.  KLat  In  old  pleading. 
To  assure.     Towns.  PL  23,  54. 

ASSURR  [Pr.  assurer,  L.  Lat  asseou- 
rare,  owwrorf .J  To  make  sure,  or  secure ; 
to  confirm  or  establish;  to  insure.  The 
party  in  whose  fiivor  a  contract  or  policy 
of  insurance  has  been  executed,  is  stiU  called 
the  assured  ;  the  other  party  being  termed 
the  insurer.     2  Steph.  Com.  172. 

To  convey.  "  K  one  be  obliged  to  assure 
twenty  acres  of  land,"  &c.  Cro.  Mix.  665. 
See  Assurance. 

ASSTJRK  Fr.  In  insurance  law.  As- 
wired  ;  l^e  assured  or  insured.  Emerig.  Tr. 
des  Assur.  c  2,  sect  7,§8  1,  2 ;  c  5,  sect  1. 

"  ASSURED,"  in  a  loose  and  improper 
Bcnse,  may  import  a  contract  to  ihdemmfy 
^thout  regard  to  interest     2  East,  385. 

ASSYS.  L.  Fr.  Assessed  or  affeered. 
--^Amerciaments  soient  assys;  the  amercia- 
^«ients  shall  be  affeered.     BritL  c.  26. 

ASSTTHMENT.    In  Scotch  law.    In- 


denmification  for  killing,  maiming  or  laming 
a  person.  1  Forbes^  InsL  part  2,  b.  3,  c.  1, 
tit  10.  Ersk.  InsL  b.  4,  tit  4,  §  105.— 
An  indemnification  due  to  the  heirs  of  a 
person  murdered,  from  the  person  guilty 
of  the  crime.     BelVs  Diet. 

ASTATE,^to<.  KFr.  Estate.  Kelkam. 

ASTITUTION.  [LsLastituHo,fiomad, 
to,  and  statuere,  to  place ;  to  place  or  set 
in  order,  one  by  another.]  An  arraignment 
was  formerly  sometimes  so  called.  Co.  Lilt. 
262  b.     See  Arraignment. 

ASTONBZ.    KFr.    Tin.    Kdham. 

ASTRARIUS.  L.  Lat  [L.  Fr.  astrer, 
q.  v.]  In  old  English  law.  The  occupant 
of  a  hearth  or  house ;  a  person  in  actual 
possession.  Astrarius  hceres;  an  heir  placed 
Dy  the  ancestor  in  the  house  (astrum)  which 
he  was  to  inherit  BracL  foL  85.  An  heir 
in  actual  possession  of  the  property,  as  oc- 
cupying uie  house  he  was  to  inherit,  (eo 
quod  reperitur  in  atrio  sive  in  astro.)  id. 
fol  267  b.  Si  ambo  fuerint  extra,  et  sic 
neuter  astrarius ;  if  both  were  out  [of  pos- 
session], and  so  neither  astrarius.  Id,  Md, 
See  Id.  foL  268.     Co.  LitL  8  b. 

A  son  who  lived  in  his  father's  fiunily. 
Spelman. 

ASTRR  L.Fr.  [LLatcw^nim.]  In 
old  English  law.  A  hearth  or  fireplace, 
(caminus;)  a  house.  Chescun  home  com- 
muner  que  ad  astre  en  mesme  la  ville  ;  every 
commoner  who  has  a  hearth  in  the  same 
town  or  vilL  Britt.  c  59.  Spelman. 
Yearb.  T.  5  Edw.  HI.  16. 

ASTRER  L.  Fr.  [from  astre,  (q.  v.) ; 
L.  Lat  astrarius.']  In  old  English  law.  A 
householder,  or  occupant  of  a  house  or 
hearth.  Chescun  home  astrer  de  mesme  la 
ville;  every  householder  or  resident  of  the 
same  town  or  vilL     BritL  c  59. 

Belonging  to,  or  bom  in  one's  house.  Que 
ilfuit  son  astrer,  reseaunt  en  son  villeynage  ; 
that  he  was  his  house  slave,  residing  in  his 
villeinage.     Id.  c  98. 

ASTOICT.  [from  Lat  astrictus,  bound! 
In  Scotch  law.  To  bind.  Lands  are  said 
to  be  astricted  to  a  mill,  when  the  possessor 
is  bound  to  carry  the  grain  of  the  growth 
of  the  land  to  be  ground  at  such  mill 
Ersk.  InsL  b.  2,  tit  9,  §  18.  BelPs  DicL 
voc  Multures, 

ASTRICTION.  [from  Lat  astrictio,  a 
binding.]  In  Scotch  law.  A  servitude  by 
which  the  grain  growing  on  certain  lands  is 
required  to  be  carried  to  a  certain  mill  to 
be  ground.     BelPs  DicL    See  Astrict. 

ASTRIHILTHET.    Sax.    In  Saxon  law. 
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A  kind  of  penalty  or  compensation  imposed 
upon  offenders  having  the  king's  peace. 
liL,  Edw,  Conf.  c  30.     Spelman, 

ASTRUM.  L.  Lat  [from  Fr.  astrey  q.  v.] 
A  house,  or  pkce  of  habitation. '  Bract,  fol 
267  b.     Fletay  lib.  4,  c.  2,  §  8.     Cowell. 

ASTUTL  Lat  [plor.  of  oitutus.]  As- 
tute; acute;  of  nice  discrimination.  It 
was  said  by  Lord  Hobart,  that  judges  ought 
to  be  astuU,  to  find  out  reasonable  distinc- 
tions to  unreasonable  rules.  Ambl.  11. 
See  2  Edejij  258.  On  the  other  hand,  it 
has  been  said  that  '^  astutia  does  not  belong 
to  a  court  of  justice,"  Sir  Wm.  Scott,  2 
Bob.  Adm.  R.  347. 

AT,  Ad.    L.  Fr.    Hath.    Kelham. 

AT,  M.    L.  Fr.    And.    Kelham. 

AT,  Atte^  Ate.  A  word  used  in  the 
composition  of  early  English  surnames, 
usually  distinctive  of  the  pUce  from  which 
the  name  was  taken.  Thus  Johan'  Atte 
Graschirch,  {Yearh.  M.  6  Edw.  11.  183;) 
Wiir  AtU  More,  {Id.  ih.)  Roger  ^<e MuUe, 
(M.  7  Edw.  IL  215;)^  Martin  a^  Wood, 
(M.  2  Edw.  in.  2  ;)  Brian  at  Yard.  P.  4 
Edw.  in.  22.  It  gradually  became  changed 
into  a  or  o/,  and  mially  disappeared.  Thus, 
John  at  Stile,  (Perkins,  ch.  1,  s.  52;)  John 
a  Style,  (Bacon^s  Arg.  Case  of  Revoc  of 
Uses;)  John  a  Styles,  (11  Mod.  90;)  John 
q^  Styles.    /rf.6L 

"  AT."  As  to  the  effect  of  inserting  this 
word  in  a  bill  of  exchange,  see  4  Campb. 
116,  117. 

"AT  AND  FROM."  Words  frequently 
used  in  marine  policies  of  insurance,  the 
meaning  of  which  depends  upon  the  actual 
situation  of  the  vessel  at  the  time  the  insu- 
rance is  effected.  See  3  ITenfs  Com.  307, 
808,  and  notes.  Story,  J.  1  Maaon^s  B. 
127,  140.     1  J)uer  on  Ins.  167,  §  14. 

"AT  ANY  TIME."  Ever;  some  tame. 
Freem.  26.     Vauph.  34. 

At  all  times.     Id.  ibid, 

AT  BAR.  Before  the  court  "The 
case  at  bar,"  Ac    Dyer,  31. 

AT  LARGE.  [L.  Fr.  a  large;  L.  Lat 
ad  largum.^  In  old  practice.  Not  limited 
to  any  particular  matter,  point,  or  question. 
A  special  verdict  was  called  a  verdict  at 
large,  because  it  found  the  matter  at  large, 
[that  is,  it  found  all  the  fects  proved  with- 
out drawing  any  conclusions,  instead  of 
finding  summarily  for  the  one  or  the  other 
party,]  and  left  it  to  the  judgment  of  the 
court  LitL  366,  367.  Co.  Litt.  228  a* 
See  Dyer,  41. 

AT  LARGE.    Not  under  physical  re- 


straint A  ferocious  animal  is  to  be  regard- 
ed as  a/  large  when  he  is  so  fifir  free  from  re- 
straint as  to  be  liable  to  do  mischief  to  man 
or  beast  His  being  in  the  presence  of  his 
keeper  affords  no  safe  assurance  that  his 
known  propensities  will  not  prevail  over  the 
restraints  of  authority.  Redfield,  C.  J.  26 
Vermont  R.  638,  641. 

AT  LAW.  \L.¥t.aley,alley;  KLai 
ad  legem."]  According  to  law;  by,  for,  or 
in  law.  This  common  expression  has  been 
applied  from  a  very  early  period  exclusively 
to  the  English  common  law,  and  seems 
peculiar  to  it  "At  common  law,"  (an- 
swering to  the  Fr.  al  comen  ley,  and  Lat  ad 
communem  legem,)  is  a  phrase  of  constant 
occurrence  in  the  books ;  in  being  the  co^ 
responding  preposition  applied  to  equity. 
^^ At  law  and  in  equity"  is  a  phrase  in 
daily  use. 

"-4/  tew"  forms  a  part  of  the  well-known 
professional  titles,  Serjeant  at  law,  and  b^ar- 
rister  at  law,  in  England,  and  attorney  at 
law,  and  counsellor  at  law,  in  the  United 
States.  These  have  not  undergone  any 
change,  but  the  old  and  long  obs^ete  Eng- 
lish title,  apprentice  at  law,  had  also  the 
forms  of  "apprentice  in  law,"  and  **  appren- 
tice of  law.^^  See  Apprentieius  ad  Ugem. 
Anattomey  at  law  is  stiU  occasionally  ealled 
an  "  attorney  in  law,"^  hj  way  of  clearer 
distinction  from  attorney  tn/act.  Story  on 
Agency,  §  24.  The  prepositions  at  and  ta 
both  seem,  in  these  connections,  to  have 
the  sense  of  for. 

AT  SEA.  Out  of  the  limits  of  any  port 
or  harbor  on  the  searcoast  1  Story*sR.  251. 
See  3  HilVs  (N.  Y.)  R.  118.     7  Id.  321. 

"  AT  THAT  TIME,"  in  a  will,  construed. 
12  East,  589. 

ATAMITA.    Lat     In  the  civil  law.    A 

Ekt  grandfather's  grandfather's  sist^, 
vi  soror.)  Salens  Com.  Law,  c  xL 
ed  in  Fleta,  atamita  magna.  EletOy  lib. 
6,  c.  2,  §18. 

ATA  VIA.  Lat  In  the  civil  law.  A  great 
grandfather's  grandmother.     Inst.  3.  6.  3. 

ATAVUNCULUS.  Lat  A  great 
grandfather's  grandmother's  brother;  {ata- 
vicefraUr);  ^ed  by  Bracton  atat^ii««/«tf 
magnus.  Bract.  foL  68  b.  Fleta,  lib.  6, 
c  2,  §  19. 

ATAVtrS.  Lat  In  the  civU  law.  A 
great  grandfather's  grand&ther.  InsL  S.  6. 
3.  Bract.  foL  67.  FUta,  lib.  6,  c  2,  §  1. 
Plowd.  449. 

ATEGAR.  Sax.  [from  ateon,  to  tl^row, 
and  gar,  a  weapon.]    A  lance  or  jarelin. 
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(koitamiisUif;)  a  Saxon  weapon.  FlorenL 
Wipom,  sob  an.  1040.     Spelman. 

ATEIGNER.  L.  Fr.  To  come  to  or 
at;  to  attain ;  to  amonnt  to.     Kelham, 

ATHA,  Athe.  L.  Lat  [^m  Sax.  ath, 
an  oatL]  In  Saxon  law.  An  oath ;  the 
power  or  privii^e  of  exacting  and  admin- 
istenng  an  oath.     Spelman, 

ATHARQRATI.  [Genn.  aber,  a  vein, 
MndprateJ]  In  old  European  law.  Awonnd 
in  a  blood  Teasel,  causing  a  flow  of  l>lood 
which  could  not  be  staundied  without  the 
caoteiy.  JLL.  Baiwar.  tit  8,  c  1,  §  4. 
Spelman. 

ATHEIST,  [from  Gr.  «,  without,  and 
eutj  God.]  One  who  does  not  believe  in  a 
God ;  one  who  denies  the  existence  of  God. 
An  atheist  is  not  a  competent  witness.  1 
Stark.  Evid.  81. 

ATIA,  Atya^  AeiOj  AcyOy  HaHa,  Hatya, 
L  Lat  [from  the  E^lish  hate^  according 
to  Spehnan.]  In  old  English  law.  Malice, 
Bate  or  hatred.  Beg.  Ortg.  138  b.  Bract. 
R  123.     See  De  odio  et  aUa. 

ATTLITJM,  AtHUum.    L.  Lat    In  old 
English  law.      Tackle ;    the    rigging    or 
tackle  of  a  Tessel     Atilio  decentt;  with 
sniuble  tackle.     Mem.  in  Scacc.  T.  24  Edw. 
L    AiUioj  (pi)  the  tackle  or  harness  of  a 
horse,  cart  or  plough.     Cowell,  voc  Attile. 
ATMATERTERA.    Lat    In  the  civil 
law.    A  great  grand&ther's  grandmother's 
Slater,  {atavim  soror);  called  by  Bracton 
aimaierkra  magna.     Bract,  fol  68  b. 
ATNEPOS.     See  Adnepos. 
ATNEPTIS.     %eeAdnepti$. 
ATPATRUUS.    Lat    Affreatgrandfe- 
ther's  grandfather's  brother,  {atom  f rater); 
called  by  Bracton  aipatruus  magnui.  Bract 
foL  68  b.     FUta,  lib.  6,  c  2,  §  19. 

ATRAMENTUM.       Lat    [from    ater, 
black.]     In  old  English  law.    Black  fluid 
used  in  writing ;  ink.  FUta,  lib.  4,  c  10,  §  4. 
ATRENCHE,    Attrenche.      See    Tout 
atreneke. 
ATRET.   L.Fr.  Drawn  aside.  Kelkam. 
ATREYS.     L.Fr.     Other.     KeUtam. 
ATRIAMENTUM.     L.  Lat  [from  atri- 
um^ a  court]    In  old  European  law.    A 
court-yard.     Formul.  Vett.  Aom.  num.  43. 
Spelman. 

ATTACH.  [L.  Lat  attachiare ;  fi^m 
Pr.  attacker^  to  tie  or  bind  to.]  In  prac- 
tice. To  ti^e  or  apprehend  by  command- 
ment of  a  writ  or  precept,  conmionly  called 
an  attachment  CowelL  Termes  de  la  Ley. 
Spelman.  Applied  both  to  persons  and 
property.    See  AttaehtnefU. 


Various  distinctions  are  made  in  the  old 
books,  between  the  significations  of  the 
words  attach  and  arrest,  which  have  ceased, 
however,  to  be  of  any  practical  value.  Ar- 
rest (q.  T.)  is  now  entirely  confined  to  the 
takingof  tibe  person. 

ArrACHE.  Fr.  Attached  to;  con- 
nected with.  A  person  attached  to  a  for- 
eign legation.  1  Baldwin's  B.  234,  240. 
Bouvier. 

ATTACHLAMENTUM.  L.Lat  In  old 
English  law.  An  attachment  Bract,  fol 
#89  b,  440.  Beg.  Orig.  18,  et  passim. 
Spelman.  In  old  Scotch  law,  attachiament. 
Skene  de  Verb.  Sign.  Solennitas  attachia- 
mentorumy  (q.  v.) ;  the  formality  of  attach- 
ments ;  the  old  practice  of  issuing  one  at- 
tachment after  another,  in  a  regukr  order 
or  series.  Bract.  foL  437.  1  lUeve^  Hist. 
Eng.  Law,  480 — 487. 

ATTACHLARE.  L.  Lat  In  old  Eng- 
lish law.  To  attach ;  to  attach  a  person. 
Preseipimus  tibi  quod  attachies,  &c;  we 
conmiand  you  that  you  attach,  &c  Beg. 
Orig.  64  b.  Tunc  attachiari/actcw;  then 
you  cause  to  be  attached.  Bract.  foL  149. 
Attachiabitur;  he  shall  be  attached.  Glanv. 
lib.  3,  c  6. 

To  attach  ;  to  attach  property ;  to  seize. 
Mag.  Cart.  Johan.  c  26.  Jd.  9  Hen.  IH. 
cc.  18,  30. 

ATTACHMENT.  [L.  Lat  attachia- 
mentum.]  In  practice.  A  taking  or  seiz- 
ure of  a  person  or  property,  by  virtue  of  a 
l^al  process.     See  infra. 

A  writ  or  process  for  the  taking  or  seiz- 
ure of  persons  or  property.     See  Attack. 

An  attachment  agatnst  the  person  is  a  writ 
or  process  in  the  nature  of  a  criminal  pro- 
ceeding, issuing  out  of  a  court  of  record, 
against  a  person  who  has  conmiitted  some 
contempt  of  court,  either  by  openly  insulting 
the  court  itself,  or  by  insulting,  roMsting, 
disregarding  or  abusing  its  process,  or  by 
doing  or  omitting  to  do  any  thing  which 
shows  his  disregard  of  the  authority  of  the 
court  Attachments  of  this  kind  may  be 
issued  against  attorneys,  solicitors,  sheriff, 
gaolers  and  other  officers  of  court,  parties  to 
suits,  jurors,  witnesses,  inferior  judges  and 
officers,  for  misconduct  or  neglect  of  duty ; 
and  against  all  persons  who  may  be  guilty 
of  a  contempt  of  court,  either  direct  or  con- 
sequential 4  Bl.  Com.  283, 284.  4  Steph. 
Com.  348.  1  Tidd*s  Pr.  479,  480.  See 
Contempt.  The  object  and  effect  of  the 
attachment^  in  these  cases,  is  to  bring  the 
party  personally  into  court,  where,  mdeaa 
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he  clean  himself  of  the  contempt,  he  is 
punished  by  fine  or  imprisonment,  or  both, 
at  the  discretion  of  the  court  4  Bl.  Com, 
287.     See  U.  S.  Digest,  Attachment,  V. 

An  attachment  against  property  is  of 
several  kinds,  as 

1.  The  old  process  of  attachment  in  Enff- 
lish  practice,  by  which  a  defendant's  goods 
were  seized  as  a  distress  or  means  of  com- 
pelling his  appearance  in  an  action.  8  Bl 
Com,  280.     Boscoe's  Beal  Act.  151. 

2.  An  ancient  mode  of  procedure  under 
the  custom  of  London,  by  which  a  debt  diK 
a  debtor  by  a  third  person,  (termed  a  gar- 
nishee,) might  be  seued  and  appropriated 
to  the  payment  of  a  creditor's  demand.  See 
Drake  on  Attachment,  cluqp.  1,  §  l,e<  seq. 

8.  A  species  of  mesne  process  peculiar  to 
the  practice  of  some  of  the  Eastern  States, 
by  which  the  goods  and  chattels,  or  lands 
of  a  defendant  are  seized  at  the  commence- 
ment of  a  suit,  and  held  as  security  to  sat- 
isfy such  Judgment  as  the  plaintiff  may  re- 
cover. Bev.  Stat,  Mass,  1886,  part  iiL  tit 
2,  c.  90,  §§  28,  24.  Story  on  Bailm, 
§124.  Story,  J.  2  Story's  B.  181,  141. 
This  was  originally  the  same  with  the  Eng- 
lish process,  (supra,)  Parsons,  C.  J.  7 
Mass,  B,  128,  128.  See  U.  S.  Digest, 
Attachment,  L  Minofs  Digest,  Attach- 
ment 

4.  A  process  against  the  property  of  ab- 
sent, absconding,  concealed  and  non-resi- 
dent debtors,  otherwise  called  foreign 
attachment,  and  in  some  cases,  domestic 
attachment,  A  species  of  this  process  is 
termed  garnishment,  and  in  some  states, 
trustee  process  and  factorizing  process.  See 
Foreign  attachment.  Domestic  attachment, 
Garnishment,  Trustee  process,  Factorizing, 
This  is  a  proceeding  unknown  to  the  com- 
mon law,  and  the  provisions  authorizing  it 
are  strictly  construed  by  the  courts,  and 
required  to  be  closely  pursued  by  those 
who  resort  to  it  See  14  Georgia  B,  282. 
Drake  on  Attachments,  §  4. 

ATTACHMENT  OF  PRIVILEGE.  In 
English  practice.  An  attachment  founded 
upon,  or  having  reference  to  privil^^e.  At- 
torneys and  other  officers  of  court  were  for- 
merly privileged  to  sue  in  the  courts  to 
whidi  they  belonged,  and  the  process  by 
which  actions  in  these  cases  were  com- 
menced was  termed  an  attachment  of  privi- 
lege, 1  Tidd's  Pr,  87, 88.  Steph.  PI  58, 
(Am.  ed.  1824.) 

An  attachment  of  privilege  was  also  an- 
ciently so  called,  when  it  issued  to  appre- 


hend a  person  in  t^plaee  privileged.  Termes 
de  la  Ley. 

ATTACHMENTS,  Court  of.  In  forest 
law.  The  lowest  of  the  forest  courts,  held 
before  the  verderors  of  the  forest  once  in 
every  forty  davs,  to  receive  from  the  foresters 
or  keepers  their  attachments  or  present- 
ments against  vert  and  venison,  and  to  enrol 
or  certify  them  to  the  court  of  justtce-seat 
or  swein  mote.  Cart,  de  Forest,  c.  8.  S  BL 
ComjUl2.  TermesdelaLey.  B  Steph. 
)r  CjuM^89.  Like  the  forest  courts  gene- 
€*  "faUy,  it  is  now  disused.     Id,  ibid, 

ATTAINDER  [L.  Lat  attkictura; 
from  Fr.  atteindre,  to  reach  to,  or  overtake, 
or  teindre,  to  taint,  or  stain.]  In  En^^iisfa 
criminal  law.  That  extinction  of  civil  rights 
and  capacities  which  takes  place  whenever 
a  person  who  has  committed  treason  or 
felony,  receives  sentence  of  death  for  his 
crime.  1  Steph,  Com,  408.  The  pers(» 
so  sentenced  is  called  attaint,  or  attatnled, 
(attinctus,  stained  or  blackened.)  He  is  no 
longer  of  any  credit  or  reputation ;  he  can- 
not be  a  witness  in  any  court,  neither  is  he 
capable  of  performing  the  functions  of  a 
man,  for,  by  an  anticipation  of  his  punish- 
ment, he  is  already  deadin  law.  4  BL  Com, 
880.  4  Steph.  Com,  446.  The  conse- 
quences of  attainder  are  forfeitore  and  co^ 
ruption  of  blood.  4  BL  Com,  881.  8  Id. 
251.    See  Forfeiture,  Corruption  ofUood, 

Acts  of  attainder  were  passed  by  several 
of  the  United  States  during  and  sh<»rtlj 
after  the  revolution,  but  the  doctrine  of  at- 
tainder is  now  scarcely  known  in  American 
law,  and  the  passage  of  bills  of  attainder  bv 
the  states  is  expressly  prohibited  by  the 
constitution  of  tne  United  States.  CcsuL 
CT.  ^.  Art  L  Sect  XL  Story  on  the  Con^L 
§§  1848,  1844.  Id,  (Abr.)  §§  677,  67a 
U,  S.  Digest,  Attainder. 

ATTAINT.  \L,  Fr.  atteynte  ;  L.  laX. 
attincta.']  In  old  English  practice.  A  writ 
which  lay  to  inquire  whether  a  jury  of 
twelve  men  had  given  a  false  verdict,  in 
order  that  the  jud^ent  might  be  reversed. 
8  BL  Com,  402.  Bract  foL  288  b,— 292. 
BritL  c  98.  Beg.  Grig,  208  b,— 206, 
et  passim.  F.  H.  B.  105  G.  This  inquiry 
was  made  by  a  grand  assise  or  jury  of  twenty- 
four  persons,  and  if  they  found  the  verdict 
a  false  one,  the  judgment  was  that  the  juron» 
should  become  infunous,  should  forfeit  their 
ffoods  and  the  profits  of  their  lands,  should 
uemselves  be  miprisoned,  and  their  wires 
and  children  thrust  out  of  doors,  should 
have  their  houses  rased,  their  trees  extir- 
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pated,  and  their  meadowB  ploughed  up, 
and  that  the  plaintiff  should  be  restored  to 
all  that  he  lost  by  reason  of  the  unjust  ver- 
dict d  BL  Com.  404.  Co.  Litt.  294  b. 
Bract  foL  292  b.  See  Keilw.  83.  This 
panishment  was  afterwards  modified  by 
statute,  but  the  writ  of  atUint  remained  in 
force,  (thou^  quite  fallen  out  of  use,)  till 
abolished  by  the  statute  6  Qeo.  lY.  c  60, 
&  60.     3  Skpk.  Com.  627,  note  («). 

ATTAINT,  Atteint,  Attaynt,  TaynL 
L  Fr.  [L.  Lat  attinct%tj  aiiainUit.']  In 
old  English  law.  Attainted ;  convicted  or 
found  guilty  of  some  offence.  Attaint  de 
Hsmsin ;  convicted  of  disseisin.  Stat 
Weitm,  1,  c  24.     Spelmanj  voc  Attaintu$. 

Defeated  in  an  action.  Bstre  attaint  et 
wineu  en  aucun  ou;  to  be  attaint  and 
overcome,  or  cast  in  any  case.  Cowell. 
BlomnL  Spehnan^  ub  tup,  AttcUntespur 
9erfs;  found  by  verdict  to  be  viUeins. 
Keikam,  A  distinction,  however,  was  gene- 
ndly  made  by  the  old  writers  between  at- 
iameUrtaid  conviction.  See  Cowell,  Blount 
4  BL  Com,  380. 

ATTEIGNALMENT,  Ateimment,  At- 
teynement,  Atteynaument  L.  Fr.  Effec- 
tually ;  strenuously ;  remain  for  ever. 
Kelkam. 

ATTEINDRE.  L.  Fr.  To  attaint,  to 
convict;  attainder,  conviction.  KelhJam, 
Atteint^  atteynt ;  convicted,  found  guilty ; 
proved ;  adjudged.     Id, 

To  attiun,  to  obtain ;  to  meet ;  to  abide 
by.     Kelham, 

ATTEMPT.  In  criminal  law.  An  en- 
deavor to  commit  an  offence,  carried  be- 
yond mere  preparation,  but  falling  short  of 
actual  commission.  Burrillon  ^cEvid, 
366.  An  attempt  to  commit  a  felony  is  in 
many  cases  a  misdemeanor;  and  an  at- 
tempt to  commit  even  a  misdemeanor  has 
been  decided  in  many  cases  to  be  itself  a 
misdemeanor.     1  Russell  on  Crimes^  46. 

ATTENDANT.  [L.  Lat  a/fenrfen*.]  In 
old  English  law.  Owing  a  duty  or  service 
to  another;  waiting  or  depending  upon 
another.  Where  a  widow  was  in  certain 
cases  endowed  by  a  guardian,  she  was 
said  to  be  attendant  to  the  guardian,  and 
to  the  heir  at  his  full  age.  Termee  de  la 
Ley,     CoweU, 

ATTENDANT  TERMS.  In  English 
law.  Terms,  (usually  mor^a^s,)  for  a 
long*  period  of  yean,  as  one  thousand  or 
two  thousand  years,  which  are  created  or 
kept  outstanding  for  the  purpose  of  at- 
temding^  or  waitmg  upon  and  protecting 


the  inheritance.*  1  Steph.  Com.  351. — 
Thus,  where  land  held  in  fee  is  mortgaged 
for  a  long  term  of  years,  (as  a  thousand 
years,)  and  upon  the  estate  being  sold,  the 
mort^pnge  is  paid  off  out  of  the  purchase 
money,  it  is  usual  for  the  purchaser,  (in- 
stead of  taking  a  surrender  of  the  term  to 
himself  and  so  merging  it  in  the  inherit- 
ance,) to  keep  it  on  foot,  and  have  it  as- 
signed to  a  trustee  of  his  own  nomination, 
in  trust  for  himself,  (the  purchaser,)  *'and 
to  attend  and  protect  tne  inheritance." 
The  reason  of  this  practice  is,  that  the 
beneficial  or  equitable  interest  in  a  term 
assigned  upon  such  a  trust,  foUows  (though 
a  mere  chattel,)  all  the  limitations  of  the 
inheritance, — belongs  to  the  heir  or  devisee 
of  the  new  owner,  and  not  to  his  executor 
or  administrator,  and  is  subject  to  the  other 
incidents  of  a  fee  simple ;  so  that,  for  all 
purposes  of  convenience,  the  case  is  the 
same  as  if  it  had  merged  into  the  inherit- 
ance ;  while,  on  the  other  hand,  it  affords 
him  a  security  which  he  could  not  have 
had  if  a  merger  had  actually  taken  place. 
For  if  it  should  afterwards  turn  out  that 
prior  to  the  purchase,  but  posterior  to  the 
creation  of  the  term,  there  nad  been  an  in- 
termediate alienation  or  incumbrance  of 
the  fee  in  favor  of  another  person,  to  which 
the  then  trustee  of  the  outstanding  term 
had  been  no  party,  and  of  which  the  sub- 
sequent purchaser  had  had  no  notice  when  he 
took  his  conveyance,  and  paid  his  purchase 
money,  he  will  be  protected  against  it 
through  the  medium  of  the  term^  which 
;  being  the  elder  title,  will  also  take  the 
■  priority  in  point  of  legal  effect  1  Steph, 
I  Com,  351,  352.  Terms  may  also  become 
attendant  by  the  mere  construction  of  a 
court  of  equity.  Id,  352.  See  2  Crabb's 
Real  Prop,  529,  §  1738,  et  seg.  Burton's 
Real  Prop.  276,  pi.  860.  Id.  439,  pL 
142a     4  Kent's  Com,  86—93. 

In  the  United  States,  the  doctrine  of  at- 
tendant terms  is  of  little  practical  value, 
terms  for  years  being  treated  altogether  as 
personal  estate ;  which  go  in  a  course  of 
administration,  as  chattel  interests,  without 
any  suggestion  of  their  being  of  the  charac- 
ter of  attendant  terms.  4  Kent's  Com.  93, 
94.  See  1  ITilliard's  Real  Prop.  345. 
And  in  England  these  terms  have  been,  in 
a  great  degree,  abolished  by  the  statute 
8  &  9  Vict  c.  112. 

ATTENTARE,  ^^/emptere.  L.Lat  In 
old  English  law.  To  attempt  Vobisprohi- 
bemus  ne  quicquam  in  prcemissis  attentare 
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prcBSumatis  ;  we  prohibit  70a  that  you  do 
not  presume  to  attempt  any  thing  in  the 
premises.  Reg,  Orig,  36  b.  Nee  quicquam 
%n  hoe  parte  attentetis,  Beu  attentari/aaa/t«. 
Id.  87.  Attemptarent ;  should  attempt 
Mem,  in  Scace.  M.  22  Edw.  I. 

ATTENTAT.  Lat[froma«wtore,q.v.] 
He  attempts.  In  the  civil  and  canon  law. 
Any  thing  wrongfully  innovated  or  at- 
tempted in  a  suit  oy  an  inferior  judge,  for 
judge  h  quOj)  pending  an  appe^  1  Ad- 
dam^  R.  22,  note.  Ayliffe,  Parerg.  100. 
Shelford,  Mart,  ik  Div.  562. 

ATTERMINARE.  K  Lat  [from  orf,  to, 
and  termvnu9^  a  term.]  In  old  English  prac- 
tice. To  adjourn ;  to  put  off  to  another 
term,  {ad  terminum  ponere.)  See  infra. 
Coram  justitiariie  nostris  apud  Westmonai- 
terium  atterminatas ;  adjourned  before  our 
justices  at  Westminster.  Bra^ct.  fol.  110. 
Atterminata, — posita  ad  talem  terminum  ; 
adjourned, — put  to  such  a  term.  Id.  foL 
426.  Atterminent  querentes  ;  the  plaintiffs 
may  adjourn.     Stat.  Westm.  2,  c  24. 

To  determine.  Stat.  Westm.  2,  c.  80. 
See  Atterminatio.  But  this  was  not  the 
proper  sense  of  the  word.  See  Bract.  foL 
865  b. 

ATTERMINATIO.  L.  Lat  In  old 
English  law.  Determination.  Reg.Orig.SO. 

ATTERMINEMENT.  L.  Fr.  Respite; 
adjournment;  attermination.     Kelham. 

ATTERMINER.  L.  Fr.  To  put  off; 
or  adjourn ;  to  respite ;  to  delay.  Kelham, 
To  grant  further  time  for  the  payment  of  a 
debt 

ATTERMINEZ.  L.Fr.  Determinable; 
respited.  Kelham.  Dettez  atterminez ; 
debts  for  the  payment  of  which  certain 
times  were  assigned.     Kelham. 

ATTERMINING.  In  old  English  law. 
A  putting  off;  the  granting  of  a  time  or 
term,  as  for  the  payment  of  a  debt    Cowell. 

ATTEST.  [Lat  attestari,  from  ad,  to, 
and  testari,  to  witness.]  In  practice  and 
conveyancing.  To  witness  or  testify.  To 
bear  witness  to ;  to  witness  by  observation 
and  signature.  To  witness  the  execution 
of  an  instrument,  and  to  subscribe  the  name 
in  testimony  of  such  fact.*  See  4  Taunt. 
213.  Where  it  is  provided  that  an  instru- 
ment shall  be  attested,  the  term  attest  im- 
plies that  a  witness  shall  be  present  to  testify 
that  the  party  who  is  to  execute  the  deed 
has  done  the  act  required.   9  M.  <k,  W.  404. 

To  witness  the  execution  of  an  instru- 
ment on  the  request  of  the  parties  exe- 
cuting it*     8  Campb.  232. 


ATTESTATION,  [from  Lat  a«etten,  to 
witness.]  The  act  of  witnessing  the  signar 
ture  or  execution  of  a  deed  or  other  in- 
strument, and  subscribing  the  name  of  the 
witness  in  testimony  of  such  hct  Black- 
stone  considers  it  the  same  as  '^  execudon 
in  the  presence  of  witnesses."  2  BL  Cam. 
807.  But  execution  and  attestation  are 
clearly  distinct  formalities ;  the  former  being 
the  act  of  the  party,  the  latter  of  the  witr 
nesses  only. 

ATTESTATION  CLAUSE.  In  coih 
veyancing.  The  memorandum  or  form  of 
words,  at  the  end  of  an  instrument,  imme- 
diately preceding  and  over  the  names  of 
the  attesting  witnesses ;  importing  that  they 
have  attested  its  execution  in  due  form. 
It  usually  consists  of  the  words  "  Sealed 
and  delivered  in  the  presence  o^"  but  in 
wills  is  of  CTcater  length  and  expressed  in 
more  specmc  terms.  It  is  not  conclu»ve 
as  to  the  ceremony  of  execution,  but  may  be 
explained  by  the  testimony  of  the  wit- 
nesses themselves,  or  by  reference  to  the 
testimonium  clause  of  the  instrument  6 
Man.  d  Gr.  886.     8  Howard^s  R.  38. 

ATTESTOR  OF  A  CAUTIONER.  In 
Scotch  practice.  A  person  who  attests  the 
sufficiency  of  a  cautioner,  and  agrees  to 
become  subsidiarie  liable  for  the  debt 
Beirs  Diet. 

ATTEYNTE.  L.  Fr.  Attaint ;  an  at- 
taint    Britt.  c.  98. 

ATTILAMENTUM.  L.  Lat  Li  old 
English  law.  Tackling  or  tackle ;  rigging ; 
furniture,  equipment  BateUus  cum  oners 
et  omni  attilamento  ;  a  boat  with  her  lading 
and  all  her  tackle.  Fleta,  lib.  1,  c.  25, 
§  9.  Phalera,  attilamenta  et  hamesia 
minuta  carectis  appendentia  ;  tackle,  equip- 
ments and  small  harness  belonging  to  carts. 
Id.  lib.  2,  c.  86. 

ATTILATUS.  L.Lat  In  old  English 
law.  Harnessed ;  tackled.  Attilatuse7»tf«; 
a  horse  with  his  gears  or  harness  on,  for 
the  work  of  the  cart  or  plough.     CowelL 

ATTILE.  L.  Lat  In  old  English  la^. 
Rigging ;  tackle.     Cowell. 

ATTILES.    L.  Fr.     Stores.     Kelham. 

ATTILIUM,  (pi.  ATTILIA,  AiiUa.) 
L.  Lat  In  old  English  law.  The  riggii^ 
or  tackle  of  a  ship.  Navem  cum  attilio 
decenti  ;  a  ship  with  proper  rigging.  Jifem, 
in  Scacc.  T.  24  Edw.  L  Naves  et  attilio. 
Id.  M.  4  Edw.  I.     See  Atilium,  Actilia, 

ATTILMENT.  KFr.  Equipment;  fit- 
ting out     Kelham. 

ATTINCTA.    L.  Lat    [from  at&tigere^ 
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to  touch  or  reach,  or  fiNmiftfi^fre,  to  stain.] 
In  old  English  law.  An  attaint  Reg, 
Orxg.  121  b,  122,  203  b,  204.     Sp^lman. 

ATTING'.  A  contraction  of -4/(tn^n<. 
See  J<<tiygrg. 

ATTINGEBE.  Lat  [froin  ad,  to,  and 
iangenj  to  touch.]  In  the  civil  law.  To 
toQch ;  to  reach  to ;  to  be  allied  to ;  to  be 
united  or  connected  with.  Cognaticne  af- 
fautateve  atHngei;  shall  be  connected  by 
rektionahip  or  afSnitj.  Dig,  47. 10.  5.  pr. 
Qui  aUqua  affiniiate  turn  attingont ;  wno 
are  not  related  by  any  affinity.  BracL 
fols.  72, 160.  The  simple  tetigitf  from  tan- 
gaty  is  naed  in  Inst,  3.  1.  8. 

In  old  practice.  To  touch  or  reach  to ; 
to  amount  to.  Qua  summam  quadrttginia 
ioiidorum  attingunt,  vel  earn  excedunt; 
which  amount  to,  or  exceed  the  sum  of 
forty  shillings.  Beg,  Grig,  145.  Attin- 
gmU  se  ;  they  amount  to.  Yelv,  80.  Qua 
ta  toto  $e  attingunt ;  which  in  the  whole 
amonnt  to.  See  In  toto  se  attingunt, 
AiUngentia;  amounting  to.     Hob,  133. 

ATTITLES.   L.Fr.  Assigned.  Kelham. 

ATTORN,  Attum.  [L.  Lat  attomare, 
attumare  ;  from  Fr.  attomer,  to  turn  over, 
or  transfer ;  or  tounker,  to  turn  or  exchaiige, 
to  give  one  thing  in  phce  of  another.]  In 
f<»idal  law.  To  transfer  or  turn  over  to  an- 
other. Where  a  lord  aliened  his  seigniory, 
he  might,  with  the  consent  of  the  tenant, 
and  in  some  cases  without,  {yelit  nolit)  at- 
torn or  transfer  the  homage  and  service  of 
the  latter  to  the  alienee  or  new  lord.  BracL 
foL  81  b,  82.  In  such  case,  he  was  some- 
tames  sud  to  attorn  or  transfer  the  tenant 
himself^  (attomare  tenentem),  and  the  tenant 
was  said  to  be  attorned,  {attomariy  attoma- 
bitur.)    Id.  ibid.    Id.  foL  169. 

To  consent  to  a  tranter ;  to  transfer  one's 
ael^  or  one's  services. — Where  a  tenant  con- 
sented to  the  grant  or  transfer  of  the  seig- 
niory, he  was  said  to  attorn  (properly,  to 
atiom  himself)  to  the  grantee ;  that  is,  to 
transfer  his  services  to  lum,  and  agree  to  be- 
come his  tenant  2  Bl,  Com,  288.  *'  Sir, 
I  attorn  to  you  by  force  of  the  said  grant," 
was  the  form  of  words  by  which  this  con- 
sent was  usually  expressed.  Litt.  sect  551, 
553,  554.  This  is  the  origin  of  the  modem 
practice  of  attornment,  (q.  v.)     See  infra. 

In  modem  law.  To  consent  to  the  trans- 
fer of  a  rent  or  reversion.  A  tenant  is  said 
to  attorn,  when  he  agrees  to  become  the 
tenant  of  ^e  person  to  whom  the  reversion 
has  been  granted.     See  Attornment. 

In  old  practice.    To  put  in  one's  place ; 


to  substitute ;  to  appoint  an  attorney.  See 
Attomare, 

ATTORN'.  An  abbreviation  of  Attor- 
natus,     1  Instr,  Cler.  0. 

ATTORN  AMENTUM,  Attumamentum. 
L.  Lat  [from  attomare,  q.  vj  In  old  Eng- 
lish law.  Attornment  Co.  Idtt,  300  a. 
See  AttommenL 

ATTORNARE,  Attumare.  L.  Lat  pi 
Fr.  attomer ;  according  to  Spelman,  from 
toumer,  to  turn,  to  exchange ;  to  give  one 
thing  in  place  of  another.]  In  feudal  law. 
To  ^tom ;  to  transfer  or  tum  over.  Attor- 
nare  servitium  tenentis ;  to  attom  the  ser- 
vice of  a  tenant  Bra4iU  foL  81  b,  82.  Et 
tA^oTUhi  servitium  firmarii;  andattomsthe 
service  of  the  fermor  or  lessee.  Id,  foL 
178.  Possum  attomare  tenentem  meum  ; 
I  may  attom  my  tenant  Id  foL  1 69.  Cum 
ipse,  de  vcluntate  sua^se  attomaverit ei,  et ei 
fecerit  servitium;  where  he,  of  his  own 
will,  attomed  himself  to  him,  and  did  ser- 
vice to  him.  Id,  foL  41.  In  quibus  casi- 
bus  attomabitur,  velit  nolit ;  in  which  cases 
he  shall  be  attomed,  whether  he  will  or 
not  Id,  foL  82.  Homagium  contra  volun- 
tatem  hominis  attomari  non  poterit ;  hom- 
age cannot  be  attomed  against  the  will  of 
the  vassal.  Fleia,  lib.  3,  c.  16,  §  36.  At- 
tomare rem  ;  to  attom  or  tum  over  a  thing, 
as  money  and  goods ;  L  e.  to  assign  or  ap- 
propriate them  to  some  particular  use  and 
aervice.    Kewn,  Par,  Ant,  283.     CowelL 

In  old  practice.  To  attom ;  to  put  in  one's 

5 lace ;  to  appoint  a  substitute  or  attomey. 
^ateat  untversis  per  presentee,  quod  ego, 
A,  de  B,,  attomavi,  et  in  loco  meo  constitui 
C,  de  D, ;  Enow  all  men  by  these  pre- 
sents, that  I,  A.  of  B.,  have  attomed,  and 
put  in  my  j)lace  C.  of  D.  Reg.  Grig.  172. 
Vobis  pracipimus  quod  attomatum  quern 
W,per  literas  suas  patentee  loco  suo  at- 
tonare  voluerit — recipiatis;  we  command 
you  that  you  receive  the  attomey  whom 
W.  by  his  letters  patent  mav  choose  to  at- 
tom in  his  place.  Id,  172  b.  The  words 
attomare,  attomavi,  attomavit,  attomaverat, 
&c,  are  of  constant  occurrence  in  the  forms 
of  letters  of  attomey,  and  writs  de  attoma- 
to  recipiendo,  in  the  Register.  Reg,  Grig. 
26—29. 

ATTORNATIO.  L.Lat  In  old  English 
law.     An  attornment    Bract.  foL  79  b. 

ATTORNATUS,  Attumatus,  L,  Lat 
^rom  attomare,  q.  v.]  In  old  English  law. 
One  who  is  attomed,  (L.  Fr.  attoumH),  or 
put  in  the  place  of  another,  {ad  tumum  al- 
terius)  ;  a  substitute,  (yicarius)  ;  an  attor- 
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ney.  Speltnan.  Attomatas  vel  proeuror 
tor ;  an  attorney  or  procurator,  (proctor.) 
Reg.  Orig.  25  b,  281.  These  were  nearly 
or  quite  synonymous  terms.  Provimm  est 
quod  quilibet  liher  homo — Ixbere  possit  fa- 
cere  attomatum  suum,  &c. ;  it  is  proyided 
that  eyery  freeman — may  freely  make  his 
attorney,  &c.  Stat.  Merton^  (20  Hen.  IIL) 
c  10.  FUta,  Ub.  2,  c  66,  §  12.  Reg. 
Orig.  26  b.  AttomaU  et  apprenticii  ;  at- 
torneys and  mprentices.  FletOj  lib.  2, 
c  87.  Called,  m  old  Scotch  law,  cbctomo' 
tus,  (q.  y.)  See  Attorney^  Attorney  at 
laufy  Attumatue. 

ATTORNE.  L.  Fr.  In  old  English 
law.     An  attorney.     Britt,  c.  126. 

ATTORNER  L.  Fr.  In  old  English 
law.  To  attorn  or  transfer.  Que  le  eeig- 
niour  puese  attomer  le  homage  et  le  service 
son  tenaunt :  that  the  lord  may  attorn  the 
homage  and  sendee  of  his  tenant  JBritt. 
c  68.  Si  ascun  tenaunt  de  son  gree  ne  se 
voille  attomer  a  tener  de  autre  seigniour  ; 
if  any  tenant  of  his  own  will,  will  not  at- 
torn himself  to  hold  of  another  lord.  Id. 
ibid.     See  Attorn, 

ATIORSEY.Attumey^Attoumey.  [L. 
Lat  attomatuSj  attumatus  ;  L.  Fr.  attorni, 
atturnSy  attoumi  ;  from  toumerj  or  attour- 
nery  to  turn,  put  in  the  place  o^  substitute ; 
or  toumj  a  turn  or  change.]  One  who  is 
substituted  for  another,  Ivicarius)^  or  put 
in  his  place  or  turn,  (ad  tumum,  i.  e.  ad 
vicem),  to  act  for  him,  or  manage  his  con- 
cerns. *  One  who  manages  the  affisdrs  of  an- 
other by  the  direction  or  appointment  of  his 
principal,  (ad  mandatum  domini.)  Spelman. 
One  who  is  appointed  by  another  to  do 
something  in  his  place  or  stead.  Termes 
delaLey.  Com.  Dig.  Attorney,  A.  One 
who  is  employed  by  another  to  do  any  act 
for  his  benefit,  or  on  his  account*  Story 
on  Agency,  §  3.  Called  in  old  Scotch  law, 
€Uitomay.  Skene  de  Verb.  Sign,  roc  Ac- 
tomatus.  The  Spanish  law  uses  the  yery 
expressiye  .term  personerOy  (q.  y.)  Cowell 
wntes  the  word  attumey,  after  the  attur- 
natus  of  Spelman. 

Attorneys  are  either  public  or  private; 
or,  as  they  are  more  commonly  distin- 
guished, attorneys  at  law,  and  attorneys  in 
fact.     See  infra. 

ATTORNEY  AT  LAW.  [L.  Lat  at- 
tomatus  or  attumatus,  procurator,  respon- 
salis,  qq.  y.]  In  practice.  One  who  is  put 
in  the  place,  stead,  or  turn  of  another,  to 
manage  nis  matters  of  law.  8  Bl.  Com.  25. 
A  public  attorney,  (answering  to  the  proc- 


tor of  the  ecclesiastical  and  admiralty  courts, 
the  solicitor  of  courts  of  equity,  and,  in 
many  respects,  to  the  procurator  ad  litem 
of  the  cvm  law),  whose  ofSce  is  to  f^pear 
for  the  parties  to  actions  and  other  judieial 
proceedings,  and  to  prosecute  and  defend 
them  in  their  behalf  and  whose  authorify 
is  deriyed  either  from  a  formal  warrant  oi 
attorney,  or,  which  is  the  usual  practice,  a 
mere  oral  retainer.  Attorneys  are  regard- 
ed as  officers  of  the  req>ectiye  courts  in 
which  they  are  admitted  to  practice,  and 
their  business,  as  distinguish^  from  that 
of  counsellors,  is  to  carry  on  the  practical 
and  more  mechanical  parts  of  suits,  ot  such 
proceedings  as  do  not  require  to  be  con- 
ducted in  open  court  See  Counsellor.  Thk 
distinction  has  been  adopted  from  the  En^ 
lish  practice,  and  where  it  is  observed,  at- 
torney is  regarded  as  a  name  or  title  oi  de- 
gree as  well  as  of  office,  to  which  perB<Mts 
are  usually  admitted  before  taking  that  of 
counsellor.  In  many  of  the  United  States, 
however,  no  such  distinction  is  observed,  al- 
though both  titles  are  retained  in  conunon 
use.  1  Tidd's  Fr.  60—90.  U.  S.  Digest, 
Attorney  and  counsel 

Attorneys,  on  being  admitted,  take  an 
oath  of  office  in  open  court  Hence  it  has 
been  said,  ^  an  attorney  means  a  sworn  at- 
torney."    Pratt,  C.  J.  11  Mod.  383. 

*^*  The  term  attorney  {attumatus)  does 
not  appear  in  English  law  until  the  time  of 
Bracton,  although  it  occurs  in  tJie  Conster 
mier  of  Normandy,  (c  65),  a  compilation 
of  earKer  date ;  whence  Cowell  reasonably 
infers  it  to  be  of  Norman  origin.    GlanviUe 
uses  in  its  place  sometimes  the  word  iMtn- 
tius,  sometimes  procurator,  but  most  com- 
monly responsalis,  (one  who  answers  iot 
another.)    Glanv.  lib.  1 1 .    See  Responsalis. 
Mr.  Stephen  supposes  the  office  of  a  respom- 
salis  to  have  been  in  substance  ihe  same 
with  that  of  an  attorney.     Steph.  PI.  Ap- 
pendix, note  (5).  Bracton,  however,  (whom 
Fleta  copies,)  expressly  says  that  there  was 
Sk  great  difference  between  them,  {est  dif- 
ferentia magna  inter  responsalem  et  attoma- 
tum), and  enumerates  various  acts  which 
an  attorney  could  do,  and  which  a  re^onaal 
could  not     Bract.  foL  212  b.     And  see 
Id.  foL  849  b.     Meta,  Hb.  4,  c  6,  |  7. 
Id.  Ub.  6,  c  11,  §  6.    In  the  B^iam  Ma- 
jestatem,  the  word  is  written  cu:tamatus. 
lib.  4,  c  si  quis  defendens,  46. 

The  person  by  whom  an  attorney  was 
appointed,  and  for  whom  he  acted,  was 
called  his  meuter  or  lord,  (Lat.  dominus. 
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Fr.  mgniour.)  PerkinSy  ch.  3,  8. 188, 189. 
Attamatusfere  in  ommhus  persotuxm  domini 
r^^resentat;  an  attorney  represents  the  per- 
son of  bis  master  in  almost  all  respects. 
BracL  foL  342.  General  attome  puit  tant 
puson  seignioar  puit ;  a  general  attorney 
may  do  as  much  as  his  lord  may.  BritL 
c.  46.  Un  attorney  dit  que  son  master 
a9oU  recover;  an  attorney  said  that  his 
master  had  recovered.  Yearh,  T.  1  Edw. 
in.  10.  H.  3  Edw.  III.  9.  Le  defendant 
fuit  attorney  de  $on  master  per  son  com- 
mandement.  Keiliff.  50  b.  See  DominuSj 
Apprenticius  ad  legem. 


and  opinion  upon  questions  of  law,  when 
required  by  the  President,  or  the  heads  of 
the  departments.  Act  of  Congress^  Sep- 
tember 24, 1 789,  §  35.  1  KenCa  Com.  308. 
Each  of  the  states  has  also  its  attorney 
general,  whose  duties  are  defined  by  its 
own  laws.  See  U.  S.  Digest^  Attorney 
and  Counsel. 

ATTORNEY  GENERAL.  [L.  Fr.  at- 
tome general;  L.  Lat  attomatus  generaliif.^ 
In  old  practice.  A  general  attorney ;  one 
who  was  authorized  to  appear  in  all  suits 
and  causes,  and  in  all  courts ;  or  in  all  suits 
at  a  particular  circuit,  or  for  a  specified  pe- 


ATTORNEY  AT  LARGE    In  old  prac- 1  riod  of  time.*     Beg.  Orig.  20—22.    These 


tice.    An  attorney  who  practiced  in  all  the 
courts.*     Cowell. 

ATTORNEY  IN  FACT.  \L.  Lat  pro- 
curator, mcarius.']  A  private  attorney  au- 
thorized by  another  to  act  in  his  place  and 
stead,  either  for  some  particular  purpose, 
as  to  do  a  particular  act,  {in  factum,)  or  for 
the  transaction  of  business  in  general,  not 
of  a  legal  character.  This  authority  is  con- 
ferred by  an  instrument  in  writing,  called  a 
letter  of  attorney,  or  more  commonly  a 
power  of  attorney,  ^qq.  v.)  Bac.  Ahr.  At- 
torney. Story  on  Agency,  ^2  5.  The  word, 
in  its  most  general  sense,  includes  all  agents 
employed  in  any  business,  or  to  do  any  act 
or  acts  in  pais  for  another.     Id.  ibid. 

ATTORNEY  GENERAL  A  law  offi- 
cer of  state  in  England  and  the  United 
States ;  the  attorney  of  the  King  or  Queen, 
(attomatus  regiSj  or  regince  ;)  the  attorney 
of  the  government  or  state. 

In  Ei^land,  the  attorney  general  is  ap- 
pointed by  letters  patent,  and  selected  from 
the  queen's  counsel     He  is  the  only  legal 
representative  of  the  crown  in  the  courts, 
ttid  hift  duties  are  to  exhibit  informations, 
to  prosecute  lor  the  crown  in  criminal  mat- 
tei«,  to  conduct  proceedings  in  the  exche- 
qner  in  revenue  causes,   and  generally  to 
^pear  and  act  in  all  legal  proceedings,  and 
in  all   courts  where  die  interests  of  the 
crown  are  in  question.       Wharton^s  Lex. 
P.  Cyclopcedia.     3  Bl.  Com.  27.     4  Burr. 
2570.      Tomlius.     The  title  of  attorney 
general  is  first  mentioned  in  England  in  the 
eleventh  year  of  Edward  IV.     4  Beeves^ 
Hist.  Eng.  Law,  122. 

The  Attorney  General  of  the  United 
States  is  i^pointed  by  the  President,  and 
his  office  is,  (besides  special  and  incidental 
duties,)  to  prosecute  and  conduct  all  suits 
m  the  Supreme  Court  in  which  the  United 
States  are  concerned,  and  to  give  his  advice 
Vol.  L  11 


were  made  cither  by  the  king's  letters  pat- 
ent, or  bv  appointment  of  the  people,  (par 
constitucions  de  gents)  before  the  justices  in 
eyre.  Britt.  c.  126.  See  Id.  c.  46.  An 
attorney  special,  on  the  other  hand,  was  one 
who  was  employed  in  one  or  more  causes 
particularly  specified,  or  one  who  belonged 
to  a  particular  court.     Cowell. 

ATTORNMENT.  [L  Lat  attomamen- 
tum,  attomatio  ;  L.  Fr.  attoumance.^  In 
feudal  ^nd  old  English  law.  A  turning  over, 
or  transfer  by  a  lord,  of  the  services  of  his 
tenant  to  the  grantee  of  his  seigniory.  A 
transfer  by  the  tenant,  of  his  services  to  the 
grantee,  or  new  lord ;  a  tenant's  consent  to 
a  transfer  of  lands  by  his  lord ;  or  his  ac- 
knowledgment or  acceptance  of  the  grantee 
as  his  lord,  in  place  of  the  former  lord.* 
See  Attorn,  Attomare. 

In  En^ish  law.     An  agreement  of  a  ten- 
ant to  the  grant  of  a  seigniory,  [i  e.  to  be- 
come tenant  to  a  new  lord  of  the  seigniory,] 
or  of  a  rent;   or  the  agreement  of  a  donee 
in  tail,  or  tenant  for  life,  or  years,  to  a  grant 
of  a  reversion  or  of  a  remainder,  made  to 
another,  [i.  e.  to  become  connected  with  him 
in  the  rotation  of  landlord  and  tenant  of  the 
tenement.]  Sh^.  Touch,  (by  Preston),  253. 
Co.  lAtt.  309.     Attornment  might  be  by 
words  alone,  as  by  saying  to  the  grantee, 
"  I  agree  to  the  grant  made  to  you,"  or 
"  I  am  well  content  vdth  the  grant  made  to 
you;"   but  t^o  most  common  attornment 
was  to  say,  "  Sir,  I  attorn  to  you  by  force 
of  the  said  grant,"  or,  "I  become  your 
tenant;"   cut  it  might  be  in  writing  to  the 
same  eff*ect ;  or  it  might  be  by  delivering 
to  the  grantee,  a  penny,  or  a  halfpenny,  or 
a  fiarthing,  by  way  of  attornment     titt. 
sects.    551,    553,   554.      Co.  Lilt.  300  b. 
Attornment  continued  to  be  a  necessary 
ceremony  in  the  transfer  of  estates,  until 
dispensed  with  by  the  statutes  of  4  and  5 
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Anne,  c.  16,  and  11  Geo.  IL  c  19.     2  Bl. 
Cam.  290.     1  Steph,  Com.  434 — 436,  475. 

In  the  United  States,  attorament  may 
be  considered  as  abolished.  4  Kenfs  Com. 
490, 491.  The  term,  however,  continues  to 
be  applied  to  the  acts  of  tenants,  in  some- 
what of  its  ancient  signification.  See  At- 
torn. 

ATTOURNANCE.  L.Fr.  Attornment 
Kelham. 

ATTRAIRE,  Attrer.  L.  Fr.  To  draw 
to.     Kelkam. 

ATTURNATUS.  L.Lat  In  old  Eng- 
lish law.  An  attorney.  One  who  man- 
ages the  affairs  of  another,  by  the  direction 
of  his  principal  One  who,  being  put  in  the 
place  of  another,  conducts  his  master's 
causes  in  court,  and  answers  in  his  name. 
Otherwise  called  procurator,  responsalisj 
nun  tins,  missus.  Properly,  a  substitute, 
[vicarius,)  from  Fr.  toumer,  to  turn,  to  ex- 1 
change,  to  give  one  thing  in  place  ofi 
another.     Spelman.     Sec  Attomatus. 

ATTURNATUS  GENERALIS.  L.Lat 
Attorney  general.      Vaugh.  53. 

ATTURNE.  L.  Fr.  An  attorney. 
Britt  c.  126.     See  Attome. 

ATTURNER.  L.Fr.  To  attorn.  Litt. 
sects.  563,  554. 

ATTURNEY.  An  old  form  of  attorney, 
(q.  vj  used  by  Cowell. 

ATYA.  L.  Lat  In  old  English  law. 
Hatred.     Bract.  foL  128.     See  Atia. 

AU.  L.  Fr.  At  Au  pluis  ;  at  most. 
L.  Fr.  Diet.     Au  temps  ;  at  the  time.     Id. 

To.     Auquel;  to  whom,  or  which.    Id. 

For.     Au  aumone  ;  for  alms.     Id. 

UntiL  Au  ceo  temps ;  until  this  time. 
Id. 

AUEAINE,  Auhaigne.  Fr.  See  Droit 
d^aubaine. 

AU  BESOIN.  Fr.  [In  case  of  need ; 
"  au  hesoiuy  chez  Messrs. — a —  ;^  "  in  case  of 
need,  apply  to  Messrs. — at — ."]  In  French 
law.  Words  used  in  the  direction  of  bilb 
of  exchange,  pointing  out  certain  persons 
who,  in  case  of  a  refusal  or  failure  of  the 
drawee,  are  to  be  applied  to,  that  they  may 
honor  and  pay  the  bill,  in  the  nature  of  an 
acceptance  supra  protest.  Story  on  Bills, 
§65.  The  same  words  are  also  used  in 
•ndorsements.     Id.  §  216. 

AUCEPS  SYLLABARUM.  Lat  A 
catcher  of  syllables.  One  who  takes  (or 
offers  to  take)  advantage  of  trifling  verbal 
inaccuracies,  watching  or  lying  at  catch  for 
the  mistakes  of  others,  like  a  fowler  or  bird- 
catcher,   {auceps) ;    a  catching,   captious, 


tricky  pleader,   or  practitioner.      Cie,  de 
Orat.  i.  55. 

AUCTIO.  Lat  [from  augere,  to  in- 
crease.] In  the  civil  law.  An  auction;  a 
public  sale.     Dig.  41. 4.  ^.  8, 9.    Brissanius. 

AUCTION,  [from  Lat  auctio,  from 
augere,  to  increase.]  A  public  sale,  where 
the  parties  desiring  to  purchase  bid  upon 
each  other,  that  is,  successively  offer  an  in- 
creasing price ;  the  sale  being  to  the  high- 
est bidder.*  From  the  circumstance  of 
the  bids  being  repeated  aloud  by  the  sales- 
man or  auctioneer,  it  has  been  sometimes 
termed  a  sale  "  by  outcry.'*^  Babington  oh 
Auctions,  3.  Both  the  term  attctioTi,  and 
the  mode  of  sale  itself,  are  of  Roman  origin. 
Id.  1 — 3.     See  Auctio,  Subhastatio. 

AUCTIONARIUS,  Auxianarius.  L 
Lat  In  old  English  law.  A  seller,  rcgrat- 
er  or  retailer.  Auxionarii  et  auxionatrices 
panis,  cervisice,  et  aliarum  rerum  ;  retaileis 
(male  and  female)  of  bread,  ale  and  other 
things,  Cowell.  Placit.  Pari.  18  Edw.  L 
cited  ibid. 

A  broker ;  one  who  bought  as  well  as 
sold.  Spelman,  voc.  AuctionarU.  Auction- 
arius  qui  emit ;  an  auctioneer  who  buys. 
Gloss.  Isodori,  cited  ibid. 

A  broker,  or  person  who  loaned  money. 
Oregor.  Mag.  Registr.  lib.  1,  epist.  42,  cited 
ibid. 

An  auctioneer,  in  the  modem  sense. 
Spelman,  ubi  sup.     See  Auctioneer. 

AUCTIONEER,  [from  L.  Lat  auctum- 
arius,  (q.  v.) ;  Lat  propola.]  One  who 
conducts  an  auction  or  public  sale.*  Spel- 
man, voc.  Auctionarii,  A  person  who  is 
authorized  to  sell  goods  or  merchandise  at 
public  auction  or  sale,  for  a  recompense^  or 
(as  it  is  commonly  called,)  a  commission. 
Story  on  Agency,  §  27.  An  auctioneer  dif- 
fers from  a  broker  in  being  authorized  only 
to  sell,  and  that  at  public  auction.  Id.  ibid. 
2  H.  Bl.  555.  Formerly,  however,  ane- 
tioneers  had  power  to  buy  as  well  as  sell, 
and  were  indeed  called  brokers.  Auction- 
arii, quos  Angli  brokers  dtcimus;  auction- 
eers, whom  we  English  call  brokers.  Spd^ 
man,  voc.  Auctionarii,  2  ff.  BL  ub.  sup. 
See  Auctionarius. 

AUCTOR,  Auctour.  L.  Fr.  [from  Lat 
actor,  q.  vj     A  plaintiff.     Kelkam. 

AUCTOR.  Lat  In  the  civil  law.  One 
from  whom  some  right  passes  to  another; 
an  author  or  source  of  right  or  title ;  as  a 
vendor,  grantor,  assignor,  &c*   BrissonUu, 

One  by  whose  authority  any  thing  is 
done;  a  principal    Id. 
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AUCTORITAS.  Lat  [from  auctar,  q. 
?.]  In  the  civil  law.  Authority.  See 
Brusonius, 

In  old  Eoropeim  law.  A  diploma,  or 
royd  charter.  A  word  frequently  used  by 
Gregory  of  Tours  and  later  writers.  Spel- 
man, 

AUCTORIZARE.  L.Lat  InoldEng- 
liah  law.  To  authorize.  Auctorizati  ;  au- 
thorized.   Fleta,  lib.  6,  c.  10,  §  29. 

AUCUN,  AucoHy  Augunej  Acone^  Akune. 

L  Fr.    Some ;   some  one.     L,  Fr,  Diet, 

Kelham,    Aucune  /aits ;    sometimes.     L, 

•    Fr.  Diet,     AucuTiement;  somewhat     Id, 

AUCUPIUM.  Lat  [from  auceps,  a 
fowler.]  In  old  English  law.  A  catching 
at;  the  taking  advantage  of,  or  laying 
stress  upon  trivial  mistakes,  or  oversights. 

Incnpia  Terbonua    soflt   judiee    ifldipa. 

Catchings  at  words  are  unworthy  of  a  judge. 
Hob,  343.  See  Auceps  syllaharum,  Au- 
cupatio  is  used  in  the  civil  law.  Cod,  2.  58. 1 . 
AUDIENCE  COURT.  [L.  Lat.  euria 
audientice  Cantuariensis,]  In  English  ec- 
clesiastical law.  A  court  belonging  to  the 
Archbishop  of  Canterbury,  of  equal  author- 
ity with  the  Arches  court,  though  inferior 
both  in  dimity  Mid  antiquity.  Termes  de 
la  Ley,     Wharton's  Lex, 

AUDITA  QUERELA.     L.Lat     (Hav- 
ing heard  the  complaint)     In  practice.     A 
writ  which  lies  for  a  defendant  against  whom 
judgment  is  recovered,  and  who  is  there- 
fore in  danger  of  execution,  or  perhaps  in 
execution,  whereby  he  may  be  relieved, 
upon  showing  good  matter  of  discharge, 
which  has  happened  since  the  judgment; 
as  if  the  plaintiff  has  given  him  a  general 
release,  or  if  the  defendant  has  paid  the 
debt  to  the  plaintiff,  without  procuring  sat- 
isfaction to  be  entered  on  the  record.     In 
these  and  the  like  cases,  an  audita  querela 
lies  in  the  nature  of  a  bill  in  equity.     It  is 
a  writ,  directed  to  the  court  in  which  the 
judgment  is  recovered,  stating  that  the  com- 
plaint of  the   defendant  has  been  heard, 
(audita  querela  defendentis^  an<?  after  set- 
ting out  the  matter  of  the  complaint,  it  en- 
joins the  court  to  call  the  parties  before 
them,  and   having  heard  their  allegations 
and  proofs,  to  cause  justice  to  be  done  be- 
tween them.      3  Bl.  Com,  405.     Reg,  Grig, 
114,  149.     Beg,  Jud,  Appendix,  14,  15. 
F,  N,   B.    102,  H.     Bac,   Abr,   Audita 
querela.     Com.  Dig,  h.  t    U,  S,  Digest^  h.  t 
This  writ  is  now  rarely  used,  the  object 
of  it  being,   in  most  cases,  attainable  by 
motion  to  we  court,  founded  on  affidavit  of 


the  facts.  3  Bl,  Com,  406.  3  Steph,  Com. 
641,  note  (m).  Eyre,  C.  J.  1  Bos,  dh  Ful. 
428. 

AUDITOR.  Lat  and  Eng.  [from  audire, 
to  hear.]  An  officer,  or  person  whose  busi- 
ness is  to  examine  and  verify  the  accounts 
of  persons  entrusted  with  money.  A  pei^ 
son  appointed  to  examine  a  particular  ac- 
count, and  state  or  certify  the  result ;  in 
doing  which,  he  is  said  to  audit  the  account 
Literally,  a  hearer^  (from  Lat  audire,  to 
hear)  ;*  so  called,  probably,  from  the  an- 
cient practice  of  deUvering  accounts  vivd 
voce,     Brande, 

In  English  law.  An  officer  or  agent  of 
the  crown,  or  of  a  private  individual,  or 
corporation,  who  examines  periodically  the 
accounts  of  under  officers,  tenants,  stewards 
or  bailiffs,  and  reports  the  state  of  their 
accounts  to  his  principal.  F,  Cyclopmdia, 
The  auditors  of  the  exchequer  were  officers 
appointed  to  take  the  accounts  of  receivers 
of  the  public  revenues.  Their  duties  are 
now  performed  by  a  board  of  commission- 
ers.    Brande. 

In  American  law.  An  officer  of  the 
treasury  of  the  United  States,  whose  duty 
is  to  examine  the  accounts  of  officers  who 
have  received  and  disbursed  public  moneys 
by  lawful  authority.  Acts  of  Congress^ 
March  3,  1817,  sess.  2,  c  45;  February 
24,  1819,  sess.  2,  c.  43. 

In  practice.  A  person  (usually  several 
persons)  appointed  by  the  court  in  actions 
of  account,  to  take  the  accounts  of  the 
parties.  3  Bl  Com,  163.  1  Story's  Eq. 
Jur,  88  447,  448.     See  Account, 

AUDITORES  COMPOTL  LLat  In 
old  English  law.  Auditors  of  account  Stat, 
W^stm.  2,  c.  11.  Fleta,  lib.  2,  c.  70,  §  13. 
Auditor es  compotorum.     Id,  lib:  2,  c  88. 

AUDITUS.  L.  Lat  [from  audire,  to 
hear.]  In  old  pleading  and  practice.  Heai^ 
ing.  In  auditu  quamplurimorum  ;  in  the 
hearing  of  very  many.     T,  Raym,  196. 

Oyer,  (which  was  anciently  an  actual 
hearing,)  Et  petunt  auditum  scripti  pra^ 
dictiy  et  eis  legitur  in  hcec  verba  ;  and  they 
pray  oyer  of  the  said  writing,  and  it  is  read 
to  them  in  these  words.  Hob,  19  a.  2  Ld, 
Raym,  1640.  Si  querens  petal  auditum; 
if  the  plaintiff  pray  oyer.  Stat.  Westm. 
2,  c  39.     See  Oyer, 

AUGMENTATION.  In  old  Englbh 
law.  The  name  of  a  court  erected  in  the 
twenty-seventh  year  of  King  Henry  VIII. 
for  the  purpose  of  protecting  the  king's  in- 
terests, m  relation  to  the  profits  of  sup- 
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pressed  religious  houses  and  their  lands, 
given  him  by  act  of  parliament  of  the  same 
year.  So  called  from  the  augmentation  of 
the  revenues  of  the  crown,  derived  from 
the  suppression  of  such  houses.*  Termes 
de  la  Ley,  The  court  was  dissolved  in  the 
reign  of  Queen  Mary,  but  the  office  of  aug- 
mentation remained  long  after.  Id,  CowelL 
AUGUSTA.  Lat.  In  the  Roman  law. 
The  title  of  the  wife  of  the  emperor, 
{Augu9tus ;)  corresponding  with  queen 
consort  in  English  law.  1  Bl.  Com,  218. 
Dig.  1.  3.  31.  Id,  31.  67.  Id,  49. 14.  6. 1. 
Cod,  6.  22.  7.  It  was  first  given  to  Livia, 
the  wife  of  Augustus,  but  finally  became  a 
common  title  of  the  mother,  wife,  sister  or 
daughter  of  an  emperor.  Tacit,  Annal.  L 
8.  /*.  Cyclopcedia,  Augusta  legibu$  9oluta 
non  est ;  the  empress  or  queen  is  not  privi- 
leged or  exempted  from  subjection  to  the 
laws.     1  BL  Com.  219.     Dig,  1.  3.  81. 

AULA,  Hauler  Halla,  L.  Lat  In  old 
English  law.  A  hall,  or  court ;  the  court  of  a 
baron,  or  manor ;  a  court  baron.  Spelman. 
A  hall,  or  chief  mansion  house ;  the  usual 
appendage  of  a  manor.  Domesday,  Whishaw. 
The  hall  of  a  house,  in  the  modem  sense. 
Reg.  Jud.  13  b.  Facio  tihi  aulam,  ut  tu 
faciM  mihi  cameram  ;  I  make  you  a  hall, 
in  consideration  of  your  making  me  a 
chamber.  Bract.  foL  19.  Dividttur  aula 
a  camera,     Fleta,  lib.  6,  c.  9,  §  18. 

AULA  REGIS,  or  REGIA.  Lat.  The 
kin^s  haH,  or  palace;  sometimes  called 
cuna  regis,  the  king's  court  A  court 
established  by  William  the  Conqueror  in 
his  own  kail  or  palace.  It  was  the  su- 
preme court  of  the  kingdom,  and  was  com- 
posed of  the  king's  groat  officers  of  state, 
resident  in  his  palace,  and  usually  attend- 
ant on  his  person ;  such  as  the  lord  high 
constable,  and  lord  mareschal,  the  lord  high 
steward,  and  lord  great  chamberlain,  the 
steward  of  the  household,  the  lord  chan- 
cellor, and  the  lord  high  treasurer.  These 
high  officers  were  assisted  by  certain  per- 
sons learned  in  the  laws,  who  were  called 
the  king's  ^tt^^tctar*,  or  justices,  and  by  the 
greater  barons  of  parliament,  all  of  whom 
had  a  seat  in  the  aula  regia^  and  formed  a 
kind  of  court  of  appeal,  or  rather  of  ad- 
vice in  matters  of  great  moment  and  diffi- 
culty. The  presiding  officer  of  this  court 
was  called  the  chief  justiciar  or  justiciary 
of  all  England,  (capitalis  or  summusjustitieh 
rius  toiius  AngUce.)  Bract,  lib.  3,  tract  1, 
c.  7,  ^2,  fol.  106  b.  Fleta,  lib.  2,  cc  2, 8. 
Gilb,  Hist,  C.  Pleas,  Introd.  1 8.  8  BL  Com, 


37,38.  \  Reeves' HisLEng.  Law,  A%,  The 
Aula  Regis  was  afterwards  broken  up  into 
several  courts,  as  the  King's  Bench,  the 
Conmion  Bench,  Chancery,  and  Exchequer, 
(qq.  V.)    3  BL  Com,  39. 

AULM,  ^«m«.  L.Fr.  SouL  Kelhavi. 
See  Aim. 

AULNAGE.     See  Alnage. 

AULNAGER,     See  Alnager, 

AUMONE.  L.  Fr.  Ahns;  another 
form  of  almoin  or  almoign,  Tener  \tenur\ 
en  aumone  ;  tenure  in  alms.  Britt,  c  60. 
Fraunche  aumone  ;  frank  almoin ;  free 
alms.     Id.  ibid, 

AUNCEL  WEIGHT,  [quasi  hand-sale 
weight]  In  English  law.  An  ancieot 
mode  of  weighing,  described  by  Cowell  as 
"  a  kind  of  weight  ^with  scales  haoj^ng,  or 
hooks  fastened  to  each  end  of  a  stan,  which 
a  man,  lifting  up  upon  his  forefinger  or 
hand,  discemeth  the  quality  or  difference 
between  the  weight  and  the  tiling  weighed." 
Being  liable  to  great  deceit^  it  was  pro- 
hibited by  several  statutes,  and  the  even 
balance  commanded.  Stat,  25  Fdte.  UL 
St  6,  c.  9.  Stat  84  Fdw,  III.  c.  5.  Stat. 
8  Hen,  VI.  c.  4.  It  continued  in  use,  how- 
ever, in  various  parts  of  England,  until 
finally  abolished  by  statute  22  Car.  IL  c,  ult 
Cowell.  It  has  been  thought  to  have  resem- 
bled the  modem  sHlliards.    WharUmU  Lex. 

AUNCESTRE.  L.  Fr.  Ancestor;  an 
ancestor.     Britt.  c.  70. 

AUNCIEN,  Aunciennes.  L.  Fr.  An- 
cient Auncienncs  demeynes  ;  ancient  de- 
mesnes.    Britt.  c.  66. 

AUNCIATUS.  L.  Lat  Ancient  Charta 
aunciata,  et  libertas  anterior;  an  ancient 
charter,  and  privilege  of  older  date.  Bract, 
foL  57  b. 

AUNZ,  Auntz.   L.  Fr.  Years.   Kelham, 

AUREL,  Aunl,  Avril,  AuHUeux,  L.  Fr. 
April.     Kelham, 

AURICULARUM  SCISSIO.  L  Lat 
In  old  English  law.  Cutting  or  cropping 
of  the  ^ars.     Fleta,  lib.  1,  c.  38,  §  10. 

AURIFODINA.  Lat  In  civO  and 
old  English  Uw.  A  gold  mine.  Dig.  8. 
4.  1.  pr.     Bracu  fol  222  b. 

AURUM.  Lat  In  the  civil  law.  Gold. 
Dig,  34.  2.     Id.  34.  2.  19,  27,  32. 

AURUM  REGIN^E.  Lat  In  old  Eng- 
lish law.  Queen's  gold.  Mem.inScacc. 
M.  6  Edw.  L  Id.  6  Edw.  L  1  Bl  Com. 
219,  220.     See  Queen-gold. 

AUSINT,  Ausine,  Atmsiny  Ausoys, 
Ausieu,  L.  Fr.  Ako;  in  this  manncfr. 
Kelham, 
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AXJSSl,  Auxi,  Avis$L  L.  Fr.  Aba  L. 
Fr.  Diet     Litt  sect  95. 

AUSTREGJE.  L.  Lat  In  old  Ger- 
man law.  Arbiters  appointed  to  determine 
controYersiea,  for  the  purpose  of  restraining 
the  practice  of  private  war  so  prevalent 
during  the  middle  a^es.  1  Ecb.  Charles 
V,  Appendix,  note  xlii. 

AUSTURCUa  L.  Lat  In  old  Eng- 
lish law,  A  gos-hawk.  CotoelL  Aerim 
austurcorum  ;  eyries  of  gofr-hawka.  FUtcLf 
lib.  2,  c.  41,  §  7. 

AUT.  Lat  In  the  civil  law.  Or. 
Held,  in  certain  cases,  to  have  the  sense  of 
e/,  (and.)  Quum  dkimu9  qnod  dedi  aut 
donavi,  utraqne  continemuB  ;  when  we  say 
'*  quod  dedi  aut  damavi^^  we  include  both. 
Dig.  50.  16.  53.  This  was  under  the  rule 
dujuncta  pro  confuncUs  (Kcipiantur.  Id, 
AuL  By  the  Code,  the  word  auty  in  wills, 
was  expressly  requu*ed  to  be  construed  et^ 
in  the  cases  mentioned.     CocL  6.  38.  4. 

In  old  pleading.  Or.  Aut  eo  eirciter  ; 
or  thereabouts.  Towns,  PL  18.  For  the 
use  of  aut  in  connection  with  vdy  seu  and 
sive^  see  Id.  25. 

AUTANT.  L.  Fr.  As  much ;  so  much ; 
like  as.     L.  Fr.  Diet. 

ATJTER,  Autre.  L.  Fr.  Another;  other. 
Litt.  sect  39.  Auters ;  others.  Id.  sect 
58.     See  infra. 

AUTER  ACTION  PENDANT.  L.  Fr. 
In  pleading.  Another  action  pending.  A 
species  of  plea  in  abatement  1  Chitt.  PL 
454.     See  Fleta,  lib.  2,  c  61,  §  12. 

AUTER  DROIT.  L.Fr.  Another  right; 
another's  right     See  En  auter  droit 

AUTERMENT.     L.  Fr.     Otherwise. 

*ATTK£0T£IOZ,  'A«r«(o«<rtof.   Gr.  [from  i^rig, 

Mmself,  and  i^<ro<r£a,  power.]  In  the  civil  law. 
One  who  has  the  control  of  his  own  actions, 
(Lat  Stti  juris,  sua  potestatis  ;)  independ- 
ent ;  not  under  the  power  of  another.  ATotf. 
118,  c.  1.     See  Sui  Juris. 

AUTHENTIC.  Genuine ;  of  authority ; 
emanating  from  the  proper  source ;  vested 
with  all  due  formalities,  and  legally  attest- 
ed ;  entitled  to  faith  or  credit ;  that  may 
be  received  and  relied  on  as  evidence.  See 
Autkentieum. 

AUTHENTIC  ACT.  In  the  civU  law. 
An  act  received  by  a  public  officer,  with 
the  requisite  solemnities.  Poth,  ObL  part 
4y  ch.  1,  sect  1,  §  1.  An  act  (or  deed) 
executed  before  a  public  notary  or  other 
authorized  officer ;  or  which  is  attested  by 
a  pablic  seal ;  or  certified  as  being  a  copy 
of  a  pablic  register.     Cod.  4.  2 1. 1 7.     Nov. 


73,  c  2.      Civ.  Code   of  LouisianOy  art 
2231. 

AUTHENTICATE.  In  the  law  of  evi- 
dence. To  give  legal  authority  to  an  act, 
record,  or  other  wntten  instrument,  so  as 
to  render  it  admissible  in  evidence,  by  cer- 
tain prescribed  formalities  of  attestation 
and  certification,  usually  under  seaL  The 
acts  of  the  legislatures  of  the  several  states 
of  the  Union  are  authenticated  by  having 
the  seals  of  their  respective  states  affixed 
thereto.  Act  of  Congress^  May  26,  1790, 
sess.*  2,  cL  11.  See  Act  of  March  27, 
1804,  sess.  1,  ch.  26. 

AUTHENTICATION.  Li  the  law  of 
evidence.  The  act  or  mode  of  giving  legal 
authority  to  a  statute,  record,  or  other 
written  instrument,  or  a  certified  copjr 
thereof  so  as  to  render  it  legally  admissi- 
ble in  evidence.     See  Authenticate. 

AUTHENTICS.  [Lat  Authenticce.]  In 
the  civil  law.  A  Latin  translation  of  the 
novels  of  Justinian  by  an  anonymous  author; 
so  called  because  the  Novels  were  translated 
entire,  in  order  to  distinguish  it  from  the 
epitome  made  by  Julian ;  {Epitome  Novel- 
larum,  or  Juliani.)  1  Mackeld.  Civil  Law 
60,  §  72,  note  (c).  It  is  now  termed  the 
versio  vulgata.  (common  version),  and  was 
called  by  the  glossators,  Corpus  autkenti- 
eum.    Id.  ibid,  note  (b). 

Extracts  from  the  Novels,  inserted  by  the 
glossators  in  the  Code  and  Institutes.  Id. 
67,§8L 

AUTHENTICUM.  Lat  In  the  civil 
law.  An  original  instrument  or  writing; 
the  original  of  a  will  or  other  instrument, 
as  distinguished  from  a  copy.  Dig.  22.  4. 
2.     Id.  29.  3.  12. 

AUTHENTICUS.  Lat  In  the  civil 
law.     OriginaL     Dig.  10.  2.  4.  3. 

AUTHORITIES.  In  practice.  Cita- 
tions of^  or  references  to  statutes,  adjudged 
cases,  and  the  opinions  of  text-writers, 
made  on  the  argument  of  causes  or  ques- 
tions before  a  court,  as  grounds  of  the 
points  or  propositions  contended  for. 

AUTHORITY.  \LsLt  auctoritas.]  Dele- 
gated power,  as  that  of  an  agent  or  attor- 
ney.* Power  delegated  by  a  principal  to 
his  agent  or  attorney.   S tory  on  Agency,  ^S. 

AUTO  ACORDADO.  Span.  In  Span- 
ish colonial  law.  An  order  emanating  from 
some  superior  tribunal,  promulgated  in  the 
name  and  by  the  authority  of  the  sovereign. 
Schmidfs  Civ.  Law,  93. 

AYTOKPATttP,  jLvroKpirvp.  Or.  In  the  civil 
law.     Emperor.     A  title  given  to  Justinian 
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in  several  of  bis  Novels ;  as  the  first,  fifth, 
seventh,  tenth,  twelfth,  thirteenth,  four- 
teenth, and  others. 

AUTRE,  Autry,  Autri,  Altre,  Auter.  L. 
Fr.  Other;  another.  Britt.  c.  64.  Kel- 
ham.     See  Auter, 

AUTREFOIS,  AutrefoiU,  Auter/oiU, 
Autre/ez,  L.  Fr.  At  another  time;  for- 
merly ;  before  ;  heretofore.     See  infra. 

AUTREFOIS  ACQUIT.  L.  Fr.  (For- 
merly acquitted.)  In  criminal  law.  A  plea 
by  a  criminal  to  an  indictment,  that  he  has 
been  formerly  acquitted  on  an  indictment 
for  the  same  offence.  It  being  a  maxim  of 
the  common  law,  that  no  man  is  to  be 
brought  into  jeopardy  more  than  once  for 
the  same  offence,  it  is  allowed  as  a  conse- 
quence, that  when  a  man  is  once  fairly 
found  not  guilty  upon  any  indictment  or 
other  prosecution,  before  any  court  having 
competent  jurisdiction  of  the  offence,  he 
may  plead  such  acquittal  in  bar  of  any  sub- 
sequent accusation  for  the  same  crime.  4 
Chitt.  Bl.  Cam.  335,  and  notes.  4  Stepk. 
Com.  404,  and  note  (r).  1  Chitt.  Crim. 
Law,  462 — 460.  1  Bussell  an  Crimes,  831. 
Wharton's  Am.  Crim.  Law,  136 — 146. 
U.  S.  Digest,  Autrefois  acquit,  and  Autre- 
fois convict. 

AUTREFOIS  CONVICT.  L.  Fr.  (For- 
merly convicted.)  In  criminal  law.  A 
plea  by  a  criminal  in  bar  to  an  indictment, 
that  he  has  been  formerly  convicted  of  the 
same  identical  crime.  4  Chitt.  BL  Com. 
336.  4  Steph.  Com.  404.  1  Chitt.  Crim. 
Law,  462.     See  Autrefois  acquit. 

AUTREFOIS  ATTAINT.  L.  Fr.  (For- 
merly attainted.)  In  English  criminal  law. 
A  plea  of  former  attainder,  in  bar  to  an 
indictment  4  Bl.  Com.  336.  4  Steph. 
Com.  406,  6. 

AUTRE,  or  AUTER  VIE.  L.Fr.  An- 
other's life.  A  person  holding  an  estate  for 
or  during  the  life  of  another  is  called  a  te- 
nant pur  autre  vie,  or  pur  terme  cT auter 
vie.     Litt.  sect.  66.     2  Bl.  Com.  120. 

AUTRESIBIEN.  L.  Fr.  As  well  as; 
likewise.     Kelham. 

AUTRESI  COMK  L.  Fr.  As  if. 
Kelham. 

AUTRESINT.  L.  Fr.  Likewise.  Kelham. 

AUVER,  Auvere.  L.  Fr.  To  have. 
Kelham. 

AUXI,  Auxy,  Aussi,  Avissi.  L.  Fr.  Al- 
so ;  so.  Litt.  sects.  6,  96.  Kelham.  See 
Auxy,  Aussi. 

AUXIBIEN,  Auxybien.  L.  Fr.  As 
well.     Litt.  sect.  200. 


AUXILIUM.  Lat  In  feudal  and  old 
English  law.  Aid ;  a  kind  of  tribute  paid 
by  the  vassal  to  his  lord,  being  one  of  the 
incidents  of  the  tenure  by  knight's  service. 
Spelman.  See  Aid.  Auxilia  ad  Jilium 
primogenitum  militem  faciendum,  vet  ad 
filiam  primogenitam  maritandam  ;  aids  to 
make  the  eldest  son  a  knight,  or  to  many 
the  eldest  daughter.     Bract.  foL  36  b. 

A  subsidy  or  tallage  paid  to  the  king. 
Spelman.     Cowell. 

In  old  practice.  Aid  or  help  to  defend 
a  suit  Auxilium  petere ;  to  pray  aid. 
Cowell.     See  Aid. 

Aid  or  help  to  commit  a  crime.  FUta, 
lib.  1,  c.  31,  §  8.     See  Aid. 

AUXIONARIUS.     See  Auctianarius. 

AUXY.  L.  Fr.  As;  so.  Auxyplein- 
ment;  as  fully.  Artie,  sup.  Chart,  c.  1. 
Auxy  sovent  que  ;  as  often  as.  Litt.  sect 
430.  Auxy  icy ;  so  here.  Yearb.  P.  1 
Hen.  VI.  22. 

AVAIL,  Aval.  L.  Fr.  Downwards; 
down;  below.  The  opposite  of  amount, 
(q.  V.)     See  Avaler. 

AVAIL  OF  MARRUGE.  In  Scotcli 
law.  Value  of  marriage.  BelPs  Diet 
Skene  de  Verb.  Sign.  voc.  Maritagium 
hceredis.     See  Valor  maritagii. 

AVAILE.  L.  Fr.  Advantage;  benefit 
or  profit     Kelham. 

AVAILS.  Profits ;  proceeds ;  the  pro- 
ceeds of  property  sold.*  Cash  or  securi- 
ties, the  representative  of  money.  Gardi- 
ner, J.  3  Comstock^s  R.  2*78.  Sometimes 
applied  to  a  residue  of  property  not  already 
disposed  of.     Pratt,  J.  Id.  282. 

AVAL.  L.Fr.  Down;  below;  at  the 
bottom.  Va  aval  la  rue  ;  goes  down  tbc 
street     Kelham. 

AVAL.  Fr.  [L.  Lat  avallum^'\  In 
French  law.  The  guaranty  of  a  bill  of  ex- 
change; so  called  because  usuaUy  placed 
at  the  foot  or  bottom  {a  val)  of  the  biH 
Story  on  Bills,  §§  464,  394. 

AVALER,  Avaller.  L.  Fr.  To  descend 
or  go  down.  Avalaunt ;  descending.  Kel- 
ham. Amountaunt  et  nient  avalaunt;  as- 
cending and  not  descending.    Britt.  c  70. 

To  lower,  or  bring  down.  Avale;  low- 
ered.    Id.  c  63. 

AYA^T,Avaunt.  L.Fr.  Before.  Avttni 
ces  heures  ;  heretofore.     Artie,  sup  Chart. 

5r.  De  cy  en  avant;  from  now  hencefortb. 
d.  c.  1.  De  avant;  before.  Kn  avant; 
henceforward.  Issint  avant;  so  on.  L. 
Fr.  Diet.  Kelham.  Avant  dit,  avauntdU, 
avantdit,  avandit,  avandits ;  before  said, 
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aforesaid.  Zitt  sects.  19»  21,  et  pasmn. 
Avaunt  dites.  Con/,  Chartar.  25  Edw.  I. 
AVANTAGIUM.  L.  Lat  In  old  re- 
cords. Advantage ;  profit  Cum  omnibus 
$uu  utilitaiibus  ex  avantagiis  inde  proveni- 
entihus  ;  with  all  its  profits  and  advantages 
thereof  issuing.  JRegist,  JSccL  Ckristu  (Jan- 
tuar,  cited  in  CowelL 

AVANTURE.  L.  Fr.  Chance;  haz- 
ard; mischance.  D^aventure ;  perchance; 
perhaps.  Kelkam,  En  avanture  ;  for  fear ; 
lest  there  should  be  occasion  for.  Id.  See 
Aventure,  Ghrosse  avanture, 

AVARIA.  L.  Lat  In  maritime  law. 
Average,  or  contribution.  Zoccen,  de  Jur, 
Mar.  Sb.  2,  c  8. 

AVARIE.  Fr.  In  maritime  law.  Ave- 
rage.     Ord.  Mar.  liv.  3,  tit  7. 

AVAUNT.  L.Fr.  Before ;  forthcoming. 
Kdham^  Avaunt  meyn ;  beforehaDd.  Id. 
Plus  avaunt ;  more  fiiUy.  Id.  Quit  soint 
avaunt ;  that  they  are  proceeding  on  the 
business.     Id.     See  Avant. 

AVEER  L.  Fr.  To  avow ;  to  acknow- 
ledge.    Kelham. 

AVEIGNER,  Avener.  L.  Fr.  To  come, 
or  become;  to  happen.  Si  cos  aveigne; 
at  the  case  happen.  Britt.  c.  75.  Ou 
Vavtnture  serra  avenue ;  where  the  acci- 
dent shall  have  happened.     Id.  c.  1. 

AVEIR.     L.  Fr.    Hj.  Lat  averium,  q.  v.] 
A  beast ;  cattle.     LL.  Gul.  Conq.  6, 29. 
Goods.     Id.  31. 

AVEXA.  Lat  Oats,  ^eto,  lib.  2,  c.  20. 
A VENAGR  [L.  Lat  aveviagium  ;  from 
Lat  avena^  oats.]  In  old  English  law.  A 
certain  quantity  of  oats  paid  to  a  landlord 
in  liea  of  some  other  duties ;  or  as  a  rent 
from  the  tenant  Coioell.  A  rent  paid 
in  oats. 

AVENAGIUM.  L.  Lat  A  tribute  of 
oats  paid  by  tenants  to  their  lords  in  cer- 
tain parts  of  France.     Spelm^an. 

AYEUffANTy  Aveignaunt.   L.  Fr.   [from 
avener^  q.  v.]  Value ;  price.  Kelham.  That 
which  a  thing  comes  to. 
Material     Id. 

AVENANTEMENT,  Avenaument.  L. 
Fr.     Answerably;  properly.     Kelham. 

AVENEPL     L.  Fr.     To  come,  or  be- 
come ;  to  happen.    L.  Fr.  Diet.   Kelham. 
To  come  to ;  to  amount  to.    Id. 
To  come  at ;  to  get  possession  of.    Id. 
AVENTURE,  Aventera.     L.  Fr.  [from 
avener,  to  happen.]     A  mischance  or  acci- 
dent b  J  ^hich  the  death  of  a  man  is  occa- 
sioned without  felony ;  as  by  some  sudden 
illneasy  bj  fiftUing  into  the  water,  or  into  the 


fire.  Britt.  c.^.  Britton  makes  a  distinction 
between  aventure  and  mesaventure^  (a.  v.) 

AVENTUROUS.  L.  Fr.  CasuaJ;  con- 
tingent.    Kelham. 

AVER.  [L.  Fr.  averrer ;  L.  Lat  verifi- 
care.']  In  pleading.  To  make  a  positive 
statement  of  fact,  in  opposition  to  argu- 
ment or  inference.     See  Averment. 

In  old  pleading.  To  avouch  or  verify. 
Litt.  sect  691.  Co.  Litt.  362  b.  To 
make  or  prove  true  ;  to  make  good  or  jus- 
tify a  plea.     See  Averer,  Verify. 

To  offer  to  verify,  or  make  good.  Cowell. 
AVER,  AverCy  Averre,  Aveir,  Avoer^ 
Auvery  Auvere.  L.  Fr.  To  have.  Kelham. 
Avomus ;  we  have.  Dyer,  11  b.  Avomps. 
Kelham.  Avums.  Conf.  Chart.  25  Edw. 
I.  Avium ;  we  had.  Avietz  ;  you  have. 
Avans ;  baring.  Kelham.  L.  Fr.  Diet. 
Averioms ;  shall  have.  Kelham.  Aver- 
roit ;  would  have.     Id. 

AVER.  O.  Eng.andFr.  [L.  Fr.  awir, 
avor;  L.  Lat  averium,  averum.]  A  working 
beast;  a  horse  or  bullock.  Cowell,  voc. 
Averia.  Spelman  voc  Avera.  LL.  Gul. 
Conq.  1.  7.     See  Avers. 

AVER  ET  TENER.  L.  Fr.  In  old 
conveyancing.  To  have  and  to  hold. 
Formal  words,  corresponding  with  the  L. 
Lat  habendum  et  tenendum,  (q.  v.)  The 
clause  containing  these  words  was  called 
"  the  aver  et  tener,^^  sometimes,  "  le  avir  et 
tenir:'     Yearh.  M.  8  Edw.  III.  16,  arg. 

AVERA  L.  Lat  [from  Fr.  ouvre,  ouv- 
rage,  labor,  work.]  In  old  English  law.  A 
day's  work  of  a  ploughman ;  a  kind  of  cus- 
tomary service  rendered  by  the  king's  te- 
nants within  the  demesne  lands  of  the 
crown.  Domesday.  Spelman.  Cowell. 
AVERAGE.  [L.  Lat  averagium  ;  Fr. 
avarie;  Germ,  ^ime ;  Dutch,  aitrie;  Lat 
contrihutioi]  In  maritime  law.  Loss  or 
damage  accidentally  happening  to  mer- 
chandise on  board  a  vessel,  or  to  the  vessel 
itself,  {dommage  fortuit  qui  arrive  a  la 
marchandise  ou  au  navire^  Casaregis, 
disc.  45,  n.  15.  Scacca  de  Commercio,  §  2, 
gl  5,  n.  58,  p.  340.  Emerig.  Tr.  des  Ass. 
ch.  12,  sect  39.  Ord.  Mar.  liv.  3,  tit.  7, 
art  1. — Damage  happening  to  merchan- 
dise in  the  course  of  transportation,  (detri- 
mentum  quod  vehendis  mercibus  accidit.) 
Spelman,  voc.  Averagium.  This  is  an 
ancient  sense  of  the  term. 

Contribution  made  by  all  the  parties 
concerned  in  a  sea-adventure,  to  make 
good  a  specific  loss  or  expense  voluntarily 
sustained  or  incurred  by  some  or  one  of 
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them,  for  the  benefit  of  all  Ahbott  on 
Ship,  473.  Stevens  on  Av.  68.  Loccenius 
de  Jut,  Mar,  lib.  2,  c.  8.  1  Story^s  Eq, 
Jur,  §  490.  Story  on  Bailm,  §  583. 
Sometimes  called  general  average^  to  dis- 
tinguish it  from  special  or  particular  aver- 
age, and  sometimes  by  the  name  of  gross 
average,  to  distinguish  it  from  customair 
average  mentioned  in  bills  of  lading,  which 
last  species  is  sometimes  called  also  petty 
average,  Abbott  on  Skip,  473,  474.  Sir 
William.  Scott,  (The  Copenhagen,)  1  Roh. 
Adm.  B,  293.  Lord  Mansfield,  C.  J.  3 
Burr.  1655.  See  General  average,  Par- 
ticular average,  Choss  average. 

Contribution  seems  to  be  the  prevailing 
modem  sense  of  this  word.  In  a  late  Penn- 
sylvania case,  however,  (Nimick  v.  Holmes, 
25  Penn,  St,  R.  366,  371,)  Lowric,  J.  re- 
verted to  the  more  ancient  signification, 
and  defined  average  to  mean  ^*'ship4am- 
age,  and  not  contribution,  as  is  plain  when 
we  speak  of  particular  average."  But  the 
term  particular  average  has  been  con- 
demned by  Lord  Tenterdcn,  as  "  a  very 
incorrect  expression."  Abbott  on  Ship. 
473.  In  the  French  Ordonnance  of  the 
Marine,  the  subject  of  average  is  separated 
from  that  of  jettison  and  contribution. 
See  supra,  Emerigon  mentions  three  senses 
in  which  the  word  was  used ;  damage  sus- 
tained, (le  dommage  souffert ;)  the  payment 
of  a  right,  tax  or  duty,  {le  payment  d*un 
droit;)  and  contribution  to  a  common  loss, 
(la  contribution  d'une  dipense  commune,) 
TV.  des  Ass,  ch.  12,  sect  89,  §  4. 

*^*  Of  the  origin  of  this  word^  little 
seems  to  be  known  with  certainty.  Spel- 
man  thinks  it  to  be  from  the  Fr.  avaris, 
(forte  a-varach.)  Loccenius,  following  Box- 
horn,  derives  the  word  either  from  me  Fr. 
havre,  or  Tcut  ^Stn,  a  harbor,  De  Jur. 
Mar,  lib.  2,  c.  8,  sect  1.  Other  writers, 
as  Weitsius,' derive  it  from  the  Gr.  /5ap«j, 
a  ship.  Id.  ibid.  Cowell  inclines  to  derive 
it  from  the  same  root  with  the  word  ave- 
rage in  old  English  law,  which  signified  a 
service  of  carriage,  or  a  service  performed 
by  carrying  with  horses  or  carts,  (or  cum 
averiis.)  "  Tliis  contribution  seemeth  to  be 
so  called,"  he  observes,  **  because  it  is  pro- 
portioned after  the  rate  of  every  man's  ave- 
rage, or  goods  carried,''^  But  the  idea  of 
carriage,  though  an  important  one,  is  quite 
subordinate  to  that  of  proportion,  which  is 
the  principal  idea  involved  in  the  meaning 
of  average  in  its  modem  sense.  It  is  said, 
however,  that  average  has  not  the  sense  of 


a  medium  or  mean  proportlbn  in  any  Eb- 
ropean  language  except  the  English.  Ste- 
vens on  Av.  96,  note  (1).  Webster  con- 
siders this  sense  as  derived  from  the  prac- 
tice of  maritime  contribution.  Emerigon 
thinks  that  the  truef  etymology  baa  not  yet 
been  discovered,  and  probably  never  will 
be.  TV.  des  Assurances,  ch.  12,  sect  39, 
§  4;  quoting  Marquardus,  lib.  3,  e.  4, 
n.4. 

AVERAGE  LOSS.  In  maritime  kw. 
A  partial  loss  of  goods  or  vessels  insured, 
for  which  the  insurers  are  bound  to  cofli- 
pensate  the  insured  in  the  proportion  which 
the  loss  bears  to  the  whole  msuraace.    2 

StepL  Com,  178.     

AVERAGE,  PETTY.  See  Petty  Ave- 
rage. 

AVERAGE.  [L.  Lat  averagium,  from 
avera,  or  averia,  qq.  v.  O.  Sc  arage,]  In 
old  English  law.  A  service  by  hone  or 
carriage,  anciently  due  by  a  tenant  to  his 
lord.  Cowell,  A  labor  or  service  pw^ 
formed  for  the  king  or  lord,  with  woriang 
cattle,  {opus  quod  averiis  perjicitur,)  hoTMs 
or  oxen,  or  with  wagons  and  carriages. 
Spelman,  voc.  Avera, 

AVERARE,  Averrare,  L.  Lat  prom 
Lat  operare,  to  labor,  according  to  Spel- 
man.] In  old  English  law.  To  carry  goods 
upon  loaded  horses,  or  other  beasts,  or  in 
a  wagon,  {cum  averiis  vsl  curru  res  vtkere); 
a  duty  formerly  required  of  some  cuatom- 
ary  tenants.     Spelman. 

To  drive  cattle  (averia)  to  some  feir  or 
market     Cowell, 

AVERCORN.  [from  Fr.  ouvrs,  or  omw- 
rage,  work,  accordmg  to  Somner ;  or  fit)m 
avoir,  to  have  or  receive,  according  to 
Cowell.]  In  old  English  law.  A  reserved 
rent  in  com,  [gi^u^J  P^<^  ^  religions 
houses  by  their  rarmers  or  tenants.  CotseU, 
Com  drawn  to  the  lord's  granary  by  the 
working  cattle  (averiis)  of  the  tenant  jSow- 
ner's  Lex,  cited  ibid. 

AVERER.  L.  Fr.  [from  Lat  verus, 
tme.]  To  aver,  to  prove,  to  make  out  to 
be  true.  Si  Jon  pusse  averer  que  Peres, 
(fee. ;  if  John  can  prove  that  Peter,  &c 
Britt.  c.  75.  Si  ceo  soil  avere,  si  cheyt  lac- 
don  ;  if  this  be  proved,  the  action  almtea. 
Id.  c.  85.  This  appears  to  have  been  a 
term  peculiar  to  eivU  pleading  and  practice. 
Id.  c.  22. 

AVERIA.  L.  Lat  [L.  Fr.  avers^  fron 
ouvre,  or  ouvrage,  workj  labor.]  In  <^ 
English  law.  Working  cattle  (operaria  osu- 
m4uia,)  as  horses,  oxen,  moles.     SpelmsoL, 
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Hsp.  Ong.  81  b— 88.    Fleta^  lib,  2,  cc 
44,  48. 

Cluittek  (eataUa)  might  sometimes  be 
demanded  under  the  name  oi arena.  Bract 
foL  169  b.  FUia,  lib.  2,  c.  48,  |  3.  The 
ui^olar  of  this  word  {averium\  is  nsed  by 
Bracton  and  fleta,  but  rarely  by  other 
writers.  See  Averium,  Skene  quotes  the 
Regiam  Majestatem  as  using  averia  in  the 
OD^lar. 

AVERIA  CABUC^  L.  Lat  [L  Fr. 
he9te9  des  chartiesJ]  In  old  English  law. 
Beasts  of  the  plough ;  which,  at  common 
law,  were  privile^d  over  other  cattle. 
FUta,  lib.  2,  c.  48.  Co.  Idtt  85  b.  8  BL 
Com.  0.  Itep.  Orig.  97  b.  CaUedbyFleta, 
hattm  earucce,  as  dllstingmshed  from  averia 
otiom,  (idle  beasts.)  Fleia,  lib.  4,  c.  17, 
§15. 
AVERILK  L.  Fr.  April  Kdham. 
AVERIUM,  L.  Lat  [from  Fr.  ouvrt, 
work,  or  atwr,  to  have.]  In  old  English 
jaw.  A  live  beast ;  a  work-beast,  or  wo  A- 
ing  animal  Melius  averium;  the  best 
b«iigt  Braet.  fol  60.  J)e  meli&ri  averio 
*««>,  9tl  de  secundo  meliori ;  of  his  best 
beast,  or  second  best  Id.  fol  86,  2  Bl. 
Com.  424.  See  Herioi,  Per  unicum  ave- 
rium velper  duo  ;  by  one  beast  or  by  two. 
BraeL  fol  223.  Fleta,  lib.  2,  c.  49,  §  4. 
Id.  Ub.  4,  c.  20,  §  7.     See  Averia. 

AVERIUM  P0NDERI8.  L.  Lat  In 
old  English  law.  Full  weight,  or  aver  de 
poii.  Be  qualibet  libra  de  averio  ponderis, 
Ira  denarios  ;  of  every  pound  of  avoirdu- 
pois, three  pence.  CarL  3  Edw.  IL  cited 
in  Cowell, 

AVERLAND.  In  old  English  kw. 
I^uh!  ploughed  and  manured  by  tenants 
with  their  cattle  {cum  averiU  euui)^  for  the 
proper  use  of  a  monastery,  or  the  lord  of 
the  soil    Blount. 

AVERMENT.  In  pleading;  A  posi- 
tive statement  of  facts,  in  opposition  to  ar^ 
mnent  or  inference,  1  ckitt.  Ft.  820. 
Usually  expressed  or  introduced  by  the 
words, — "  And  the  said  — ^  avere,  and  in 
feet  says."     See  Id.  S24. 

AVERMENT.  [L.LBt  verijieatio.]  In 
old  pleading.  An  offer  to  prove  a  plea,  or 
pleadlu^.  The  concluding  part  of  a  plea, 
r^lication,  or  other  plesding,  containing 
new  affirmative  matter,  by  which  the  partv 
offers  or  declares  himself  "  ready  to  verify, 
that  IB,  to  prove  it  to  be  true.  Termes  de 
la  Ley,  Co.  Lilt.  462  b.  3  Bl  Com.  313. 
Ftnchy  Lawy  859.  In  modem  pleading,  it 
is  termed  a  verification^  (q.  v.) 


The  act  of  justifying  or  proving  a  plea, 

as  well  as  the  offer  to  do  so.  dowell.  Blount. 

Proof,  in  general.    A  latent  ambiguity 

of  words  is  supplied  or  helped  by  averment. 

Bacon^ft  Max.  90,  regula  23. 

AVERPENNY,  Averpeny.  {quasi  ave- 
rage penny.]  In  old  English  charters.  Mo- 
ney contributed  towards  the  king's  averages, 
(carriages  cum  averiis)  ;  or  money  given  to 
be  freed  thereof.  Rastal,  Expos.  Verb. 
cited  in  Cowell.  Blount.  Spelm4iny  voc. 
Avera.     2  Inst.  35. 

AVERS.  L.Fr.  Beasts  or  catUe.  Britt. 
c.  27.     Litt.  sect  212. 

AVERSIO.  Lat  [from  avertere,  to  ium 
away  or  avert,  from  a,  from,  and  vertere,  to 
turn.]  In  the  civil  law.  An  averting  or 
turning  away.  A  term  applied  to  a  species 
of  sale  in  gross  or  bulk.  See  Per  aver- 
sionem.  And  see  the  dictionaries  of  Brisr 
sonius  and  Calvin,  where  the  etymology 
and  meaning  of  the  word  are  considered  at 
large. 

AVERSIO  PERICUn.  Lat  In  old 
maritime  law.  An  averting  or  turning  away 
of  peril.  A  name  given  to  the  contract  of 
insurance,  (assecuratioy)  because  one  of  the 
parties  undertakes  to  avert  the  peril  of  the 
other  on  the  seas,  or  takes  it  upon  himself. 
Loccenius  de  Jur,  Mar.  lib.  2,  c.  5,  §  1. 
Stypmannus,  part  4,  c  7,  n.  262,  p.  453. 
According  to  Emerigon  the  words  signify 
that  the  insurer  charges  himself  with, 
and  takes  upon  him  the  peril  which  the 
things  insured  run  upon  the  sea.  Tr.  des 
Ass.  ch.  1,  pr.     See  3  Kent's  Com.  263. 

AVERUM.  L.  Lat  [from  Fr.  avoir^  to 
have.]  In  old  law.  Goods,  property,  sub- 
stance, royal  treasure.     Spelman. 

A  beast  of  burden.     Id.     See  Aver. 

AVESQE.  L.  Ft.  Bishop ;  a  bishop. 
Eelham. 

AVET.  In  Scotch  law.  To  abet  or  as- 
sist Avetting ;  abetting  helping  or  as- 
sisting.    Scotch  Diet.     Tomlins. 

AVEZ.  L.Fr.  Have  [it]  Yearb.U. 
4  Hen.  VL  26. 

A VI  A.  Lat  In  the  civil  law.  A  grand- 
mother,   Inst.  3.  6.  1. 

AVIATICUS.  L.  Lat  [from  avus,  or 
aviusy  qq.  v.]  In  feudal  law.  A  grand- 
son, (ne2X)s.)  Hotom.  de  Verb.  Feud.  Spel- 
man,  voc.  Abiaticus. 

AVIRANCES.  L.Fn  Protestations; 
adjurations.    Kelham. 

AVIS.  Lat  In  the  civil  law.  Bird ; 
a  bird  or  fowl  What  pasaed  under  this 
word,  see  Dig.  32.  66. 
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AVIS.  L.  Ft.  Advised.  Estre  bien 
avis ;  to  be  well  advised.  Yearh.  P. 
4  Uen.  VI.  7.     See  Aviser. 

AVISAMENTUM.  L.  Lat  In  old 
English  law.  Advice  ;  counsel.  De  avisa- 
mento  et  consensu  consilii  nostri  concesstmus, 
(by  the  advice  and  consent  of  our  council 
we  have  granted,)  was  the  common  form  of 
the  king's  grants.     CowelL 

AVISARE.  L.  Lat  In  old  English 
law.  To  advise.  Et  quia  justiciarii  hie 
nondum  avisantur  ;  and  because  the  jus- 
tices here  are  not  yet  advised.  Yearh,  P. 
18  Uen.  VL  9.     See  Advisare. 

AVISEMENT.  L.  Fr.  Advisement; 
consideration.     Kelham. 

AVISER.  L.  Fr.  In  old  English  law. 
To  advise ;  to  consider ;  to  deliberate ;  to 
consult  Nous  volomus  aviser ;  we  will 
advise.  Fmrft.  M.  5  Edw.  III.  1 1 3.  La  court 
H  voet  aviser  de  cest  issue  ;  the  court  will 
advise,  (inform  itself)  about  this  issue. 
P.  6  Edw.  III.  68.  A  vises  vous  bien  sur 
v*re  r'ns  ;  advise  (consider)  you  well  upon 
your  answer.  M.  4  Edw.  III.  38.  II  voile 
aviser ;  he  wished  to  consider  it  Dyer, 
82  b,  (Fr.  ed.) 

AVIUS.  L.Lat  A  corruption  of  the  Lat 
avus,  grandfather,used  in  the  barbarian  laws. 
Hotom,  de  Verb,  Feud,  voc.  Aviaticus. 

A  VIZ.  L.  Fr.  Advice ;  opinion.  Kelham, 

AVIZANDUM.  L.  Lat  [from  L.  Lat. 
avisare,  q.  v.]  In  Scotch  practice.  Ad- 
visement ;  deliberation.  "  The  Lord  Jus- 
tice Clerk,  after  hearing  parties,  and  taking 
the  case  to  avizandum,  pronounced,"  Ac. 
2  Broum's  R,  306.  "  The  Lord  Ordinary 
makes  avizandum,"  7  Wils,  <t  Shawns  JR. 
42.  "The  sheriff  may  either  forthwith 
decide  thereon,  or  make  avizandum,"  6 
BelPs  Appeal  Cases,  262.  It  seems  to  be 
synonymous  with  the  cuivisari,  or  cur,  adv. 
vult  of  the  English  practice. 

AVOCAT. '  Fr.  Advocate  ;  an  advo- 
cate.    Ord,  Mar,  liv.  1,  tit  8. 

ANOW^,Avo€cJces,Auveqs,lj,YT,  With. 
Kelham, 

AVOESON,  ^wMw?«on.  L.  Fr.  An  ad- 
vowson ;  patronage ;  foundation.    Kelham, 

AVOID.  To  render  void.  "How  a 
deed  may  be  avoided,  or  rendered  of  no 
effect"     2  Bl.  Com,  308. 

In  pleading.  To  evade,  or  escape.  A 
party  may  confess  and  avoid  the  allegations 


in  his  adversary's  pleading.     Steph,  PL  68. 
See  Avoidance, 

AVOIDANCE.    A  making  void,  or  of 
no  effect     See  Avoid, 


In  English  ecclesiastical  law.  A  state  of 
being  void  or  vacant  The  condition  of  a 
benefice,  when  void  of  an  incumbent;  the 
opposite  oi  plenarty,     Jatxh, 

In  pleading.  The  evading  or  escapbg 
from  the  legfd  effect  of  a  pleading,  by  al- 
leging new  matter  in  answer  to  it  Sitfk, 
PI,  190.     See  Confession  and  avoidance. 

AVOIR,   Avoyer,     L.   Fr.     Property; 
i  estate ;  substance ;  goods ;  effects ;  "  hav- 
ing."    Gentz  de  petit  avoir;  persons  of 
\  small  property.     Kelham, 

Ability ;  means ;  wealth ;  money.    Id. 

K\OmD\]VOl^,Averdupois,  Fr.[from 
avoir  du  poids,  or  aver  de  peys,  to  have  the 
proper  jveight ;  or  from  averer,  to  verify, 
to  be  of  the  true  weight ;  L.  Lat  averium 
ponderis.^  The  name  of  the  common  sys- 
tem of  weights  in  England  and  the  United 
States,  by  which  goods  in  general,  except 
precious  stones  and  metals,  and  medicines, 
are  weighed.  Brands,  The  pound  avoir- 
dupois consists  of  sixteen  ounces,  and  is 
supposed  to  be  so  called  because  it  is  of 
greater  weight  than  the  troy  pound.  CoweU. 
Blount.  The  term  was  also  anciently  ap- 
plied to  merchandises  weighed  by  this 
weight  Id,  Termes  de  la  Ley,  Kelham 
translates  avoir  de  pois,  "  any  bulky  com- 
modities," which  sense  Mr.  Barrington  ap- 
proves. Obs.  Stat,  232,  (5th  ed.)  Avert 
de  peys,  seems  to  have  had  the  same  mean- 
ing.    Britt,  c.  21,  fol.  38  b. 

This  lynd  of  weight  has  been  expresdy 
adopted  in  some  of  the  United  States  by 
statute.  1 N.  Y,  Rev,  St.  [608]  61 7,  §§  9, 10. 

AVORTARE.  L.  Lat  In  old  Euro- 
pean  law.  To  miscarry ;  to  bring  forth  an 
abortion.  LL.  Wisegothor.  lib.  6,  tit  3, 
c.  6.     Spelman. 

AVOUCHER.  L.Fr.andEng.  [LLat 
advocaiio,  from  vocare,  to  call  or  summon.] 
In  old  English  practice.  The  calling  or  sum- 
moning into  court  by  a  tenant,  of  a  pereon 
boimd  to  him  to  warranty ;  that  is,  either 
to  defend  the  right  against  the  demandant, 
or  to  yield  him  other  lands,  &c,  in  value. 
Co.  Liit.  101  b.  Called  by  Lord  Coke  "  a 
word  of  art,"  and  employed  by  him  as  an 
example  of  the  necessity  of  using  **sig^ 
nificant  words,  framed  by  art,  which  are 
called  vocabula  artis,  though  they  be  not 
proper  to  any  language."  Id.  ibid.  See 
Voucher, 

AVOTJE.     In  old  French  law.    A  fJwi- 
dal  chiefi  who   acted  as  protector  of   a 
church  or  monastery ;  the  suzerain  of  the 
I  fie£     Steph.  Leet.  236. 
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AVOUTERIR  L.Fr.  Adultery.  Britt 
c  42. 

AVOW,  Advow,  [L.  Lat  culvocare,']  In 
pleading.  To  acknowledge  and  justify  an 
act  done.     See  Avovn'y, 

AVOWE,  Avoue,  L.  Fr.  An  avowee, 
advowee,  or  patron  of  a  church ;  he  to  whom 
the  right  of  advowson  belongs.  Britt.  c.  95. 
Stat.  Westm.  1,  c.  1. 

AVOWER.  L.  Fr.  To  avow,  or  ac- 
knowledge ;  to  justify ;  to  maintain.  L.  Fr. 
^ict. 

To  challenge.     Kelham. 
AYOWESON,  AvowsoUy  Avowesoun.  L. 
^r.      An  advowson.     Britt.  c.  72.     Yearb. 
a  1  Edw.  II.  p.  3. 

AVOWRY.  [L.  Lat  advocatio,  q.  v.] 
h  pleading.  A  pleading  in  the  action  of 
/iqplevin,  by  which  the  defendant  avows 
(advocat),  that  is,  acknowledges  the  taking 
of  the  distress  or  property  complained  of, 
where  he  took  it  in  his  own  right,  and  sets 
forth  the  reason  of  it ;  as  for  rent  in  arrear, 
dama^  done,  &c.  3  Bl.  Com.  149. 
1   TidcTs  Fr.  646. 

AVOWTERER.  In  old  English  law. 
An  adulterer.  Termes  de  la  Ley.  See 
^dvowtry. 

AVOWTRY.  In  old  English  law. 
Adultery.  Termes  de  la  Ley.  See  Ad- 
vow trt/. 

AVULSION.     [Lat.  avulsioy  from  avel- 
Ure^  to  pluck  or  tear  away.]     In  the  civil 
and  common  law.     A  tearing  olf,  severing, 
or  forcible  disruption  ;  the  sudden  removal 
of  soil  from  one  man's  estate  to  another's, 
by  the  immediate  and  manifest  power  of  a 
stream,  (W^wmtni*.)  Di^.  41. 1. 1.2.  Inst. 
2.  1.  21.     A  species  of  adjunction  {adjunc- 
/to,)  produced  by  a  stream  of  water  carry- 
ing away  a  large  piece  of  a  person's  land  at 
once,  and  depositing  it  on  that  of  another, 
pis  neighbor,  vicinus.^    In  this  case,  how- 
ever, the  property  in  the  land  so  torn  away 
is  not  changed  until  it  has  adhered  so  long 
to  the  other's  land  as  to  become  part  of  it. 
Or,  in  the  language  of  the  Institutes,  after 
it  has  adhered  so  long  that  the  trees  which 
it  brought  with  it  have  taken  root  in  the 
neighbor's  land,  such  trees  become  his  pro- 
perty.   Inst.  2.  1.  21.     This  doctrine  has 
ocen  admitted  into  the* common  law  ever 
flince  the  time  of  Bracton.     Bract,  fol.  9. 
Schultes'  Aquatic  Rights,  116.     1  CrabVs 
'  \Real  Frop.  110.    Angell  on  Water-  Courses, 
§  60.    Ang.  an  Tide- Waters,  269. 

AVUNCULUS.    Lat     [Gr.   ^nroiStXfoi, 
0^T^.]    In  the  civil  law.    A  maternal  uncle ; 


a  mother's  brother.  Inst.  3.  6.  1.  2  BL 
Com.  230. 

Avunculus  magnus ;  a  great  uncle,  a 
grandmother's  brother,  (avice  f rater.)  Inst. 
3.  6.  2.  Dig.  38.  10.  1.  6.  Id.  38.  10. 
10.  15.  Bract,  fol.  68  b.  Fleta,  lib.  6, 
c.  2,  §  19. 

Avunculus  major ;  a  greater  uncle;  a 
great  grandmother's  brother,  {proavice  fra- 
ter ;)  a  father's  or  mother's  great  uncle. 
Big.  38.  10.  10.  16.  Called  proavuncu- 
lus.     Id.  38.  10.  1.  7. 

Avunculus  maximus  ;  a  greatest  uncle  ; 
a  great  great  grandmother's  brother,  {aha- 
vicBfrater  ;)  a  father's  or  mother's  avuncu- 
lus major.  Dig.  38.  10.  10.  17.  Called 
ahavunculus.     Id.  38.  10.  3. 

AVUS.  Lat  In  the  civil  law.  A  grand- 
father.    Inst.  3.  6.  1. 

AWAIT,  Awayte.  In  old  statutes.  A 
waylaying,  or  lying  in  wait  to  do  mischief. 
Stat.  13  Ric.  II.  c.  1.      " 


L.   Fr. 


Cowell.     Blount. 
Await.     LL.    ChiL 


AWEIT. 
Conq.  L  1. 

AWARD.  [L.  Lat  awarda,  awardum  ; 
L.  Fr.  agardj  from  Fr.  agarder,  to  be 
guarded,  observed  or  kept;  so  called  be- 
cause it  is  imposed  on  the  parties  to  be 
observed  or  kept  by  them ;  (quod  ad  ob- 
servandum  seu  custodiendum,  partihus 
imponitur.)  Spelman.'l  The  judgment  or 
decision  made  and  given  by  an  arbitrator 
or  arbitrators,  or  an  umpire,  respecting  any 
matter  in  dispute  submitted  to  them.  3  Bl. 
Com.  1 6.  Billings  oti  Awards,  119.  Wat- 
son on  Arh.  174.    Ru^selPs  Arbitrator,  234. 

In  old  English  law.  The  verdict  of  a 
jury.     Spelman,  voc.  Awardum. 

AWARD  A,  Awardum.  L.  Lat  In  old 
English  law.    An  award.     Spelman. 

AWAY-GOING  CROP.  In  the  law  of 
leases.  A  crop  sown  during  the  last  year 
of  tenancy,  but  not  ripe  until  after  its 
expiration.  BroonCs  Max.  [306.] — Com 
growinff  upon  lands  held  for  a  term, 
which,  before  the  expiration  of  such  term, 
has  been  sown  by  tne  tenant  and  farmer 
upon  any  part  of  such  lands,  being  arable 
land,  <Szc. ;  and  which  has  been  left  standing 
and  growing  upon  such  lands,  at  the  expi- 
ration of  such  term.  Beavan  v.  Delahay, 
1  H.  Bl.  6. 

AWEROUST,  Avrroust,  Awerust,.Aw' 
rust,  Aworust,  Averust.  L.  Fr.  In  old 
English  law.  Doubt ;  uncertainty ;  am- 
biguity. Et  issint  les  justices  fur'  en 
awrust ;  and  so  the  justices  were  in  doubt 
Tearb.  P.  3  Hen.  VL  16.    P.  2  Hen.  VL 
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8.  La  court  fuit  en  aworast  M.  0 
Edw.  III.  6.     Keilw.  22. 

AWES.    L.Fr.    Waters.     Kelkam. 

AWM,  Awme,  Awame.  In  old  EDglish 
statutes.  A  measure  of  Rbeniih  wine,  or 
vessel  containing  forty  gallons.  Stat,  1  «7iac. 
c  33.  12  Car.  II.  c.  4.  Cowell  Blount, 
Termes  de  la  Ley,  But  Cowell  refers  to 
**  an  old  printed  book,"  as  showing  that  the 
awame  of  Dordrcyght  was  fifty  gallons,  and 
that  of  Antwerp,  thirty-five.  The  aam^ 
aum,  or  aknij  is  still  employed  as  a  mea- 
sure  for  liquids  at  Amsterdam,  Frankfort, 
and  other  places  on  the  Continent  At 
Amsterdam,  it  is  nearly  equal  te  forty-one 
English  wine  gallons;  at  Frankfort,  to 
thirty-nine.     McCullocKs  Diet, 

AWNHINE,  Awenhine.  Sax.  A  do- 
mestic.    Sec  Agenhine, 

AWOOST.     L.Fr.    August    Kelham, 

AWYSE.  0.  So.  Advice.  1  Pit- 
cairn's  Crim.  Trials^  part  1,  p.  107. 

AEiasis,  A(tiw«t.  Gr.  In  the  civil  law. 
A  petition  te  the  emperor,  the  answer  te 
which  was  called  a  rescript  TayL  Civ, 
Law,  230.     Big,  14.  2.  9. 

AY.     L.Fr.     With;  over.     Kelham. 

AYANTCAUSa  In  French  law.  An 
assignee.  Bouvier, — A  successor  to  pro- 
perty ;  a  representative,  (not  an  heir.)  Poth, 
Obi.  part  1,  ch.  1,  sect  1,  art  1,  §  2. 

A  YD,  Ayde.     See  Aid. 

AYDONC,  Agdonk,  Aydonges,  L.  Fr. 
Then.  Kelkam,  Fet  A99aver,  §  24.  See 
Adonquen. 

AYL.  L.  Fr.  Yea;  yea.  Kelkam, 
See  Oyl, 

AYLE,  AeU  Aieul.  L.  Fr.  In  old 
English  law.  GrandfiEU.her ;  a  grand£ither. 
Ayley  pere  et  Jitz  ;  grandfEtther,  father  and 
son.     Dyer,  101  b,  (Fr.  ed.) 

AYLE,  Ayel,Aiel,Ail€.  L.  Fr.  In  old 
English  practice.  The  name  of  a  writ  (Lat. 
breve  de  avo,)  which  hiy  when  a  man^s 
grandfather  or  grandmother  was  seised  of 
lands  in  fee  simple  on  the  day  of  his  or  her 
death ;  and  a  stranger  entered  on  that  day, 
and  abated,  or  dbpossessed  the  heir  of  his 
inheritance.  F.  N.  B,  221  D.  3  Bl, 
Com,  186.  Abolished  by  statute  3  <&  4 
Will  IV.  c  27,  s.  36. 

AYLOURS.  L.Fr.  Besides;  elsewhere; 
otherwise.     Kelkam.     See  Ailort. 

AYRE,  Aire,  O.  So.  In  old  Scoteh 
law.  Eyre ;  a  circuit,  eyre  or  iter.  BelPn 
Diet  voc  Justice  ayres.  Skene  de  Verb, 
Sign,  voc  Iter,     See  Aire, 

AYBER.    LFr.    To  plough.    Kelkam. 


AYUNTAMIENTO.  Span.  In  old 
Spanish  law.  An  association.  Las  Par- 
^M/a«,  part  6,  tit  3,  1.  4. 

In  Spanish  American  law.  A  municipal 
council ;  the  common  council  of  a  tewB. 
1  White's  Recop.  416.  12  Peteri  R.  442, 
note. — The  governing  body  of  a  town  or 
municipality,  having  charge  of  its  police 
and  financial  affairs.  Uemphill,  C.  J.  1 
Texas  R.  696. 


B  ACBEREXD,  Bad>ermde,  Backberend, 
Backberynde,  Sax,  Bearing  or  carrying 
upon  the  back,  {tergoferus  j)  an  open  w 
manifest  robber  or  thief,  ^latro  mani/estui) 
Spelman.  A  term  i4>p]ied,  in  early  Eng- 
lish law,  to  a  thief  caught  with  the  thing 
stolen  upon  his  back,  [latrocinium  deferens 
a  tergo) ;  as  handhabend  or  hondkabend 
signified  one  who  had  it  in  his  hand,  (qui 
in  manu  rem/uratam  liahuerit).  Id.  Both 
these  terms  are  used  by  Bracton  as  instan- 
ces or  proofs  of  what  was  termed  furtum 
manifestum,  apparent  or  open  theft,  where 
the  thief  was  caught  with  the  thing  stolen 
in  his  possession.  Bract,  fol.  150  b,  154 
b,  122  b.  Fleta,  lib.  1,  c.  88,  §1.  2 
Reeves'  Hist.  Eng.  Law,  40.  See  FwrtvM 
manifestum,  Handhabend,  Open-tkefL 

BACKBEAR.  In  forest  kw.  Canring 
on  the  back.  One  of  the  cases  in  which  an 
offender  against  vert  and  venison  might 
be  arrested,  as  being  taken  with  the  main- 
our or  manner,  or  found  carrying  a  deer 
off  on  his  back,  ManuKtod,  Uovml.  See 
Mainour, 

BACK-BOND.  In  Scoteh  law  and  con- 
veyancing. An  instrument  e<mivalent  to  a 
declaration  of  trust  in  English  conveyan- 
cing. A  deed  which,  in  conjunction  with 
an  absolute  disposition,  constitutes  a  trust 
1  Kames'  Equity,  108. 

BACKING.  In  practice.  Endorsement 
In  England,  where  a  warrant  of  a  justice  of 
the  peace  in  one  county  is  to  be  executed  in 
anotner,  it  must  first  be  endorsed  by  the 
justice  in  such  other  county,  which  is  termed 
backing  ike  warrant,  4  Bl.  Com.  291.  A 
similar  practice  exists  in  Scotland.  BelTs 
Diet,  It  prevails  also  in  some  of  the  United 
States,  though  the  term  backing  is  rarely 
used.     2  N,  Y.  Rev.  Stat  [707,]  690,  §  5. 

BACULUa  Lat  In  old  English  prac- 
tice. A  staff,  rod  or  wand,  anciently  used 
in  the  ceremony  of  makmg  livery  of  seisin, 
where  there  was  no  builcung  on  the  land. 
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Fiat  »etfsinap€r/fMHinet  per  hacxiium;  sei- 
sin should  be  made  \j  rod  and  f  taff.  Brwt 
fol  40.  Fleta,  lib.  3,  c.  16,  §  6.  Baculus 
nvntiaiorius ;  a  warning  or  summoning 
stick.  A  white  stick  or  wand,  by  erecting 
which  on  the  grounds  of  a  defendant  in  real 
actions,  he  was  anciently  warned  or  sum- 
moned to  appear  in  court  at  the  return  of 
the  original  writ.     8  BL  Com.  879. 

A  baton,  such  as  combatants  fou&:ht  with 
in  the  duellum.  Frangitur  eortim  baculus ; 
their  baton  is  broken.  A  term  anciently 
applied  to  persons  convicted  of  a  felony  on 
their  own  confession,  si^ifying  that  they 
could  not  bring  an  appe^  against  any  one. 
Brctct.  foL  152.  See  Fleta,  lib.  1,  c.  38, 
§16.  2  Beevti^  Hi$U  Eng.  Law,  ^d.  See 
Ba»Um. 

BAD  ENGLISH,  either  in  spelling  or 
grammar,  will  not  vitiate  a  deed,  bond  or 
bill  See  lllft  frUDlHitifa,  he.  ''I 
pramose  to  pay  100/.  if  the  plaintiff  mare 
such  a  widow,*'  was  held  a  good  bilL 
FVeem.  641. 

BAD  LATIN,  in  old  pleading,  might 
be  cured  by  an  Anglic^.     Freem.  446. 

BADGE.  [Lat  tWtctwm.]  A  mark, 
sign  or  token ;  an  indication ;  a  distinctive 
mark.  A  "  badge  of  fraud  **  is  a  circum- 
stance attending  a  transaction,  or  a  clause 
or  provision  in  an  instrument,  which-  raises 
or  tends  to  raise  a  presumption  of  fraud 
ftrainst  it  See  2  jtenfs  Com.  620,  627. 
Burrill  on  AssignmentBj  433,  (2d  ed.) 
"Beiges  of  equity."     1  Rep.  in  Ch.  128. 

BAGA.  L.  Lat  [L.  Fr.  hague^  In 
old  English  law.  Bag;  a  bag.  M  d^d 
enver$  tux  unam  bagam,  ove  V.  I.  in  ead* 
baga  contenf.     Yearh.  M.  18  Hen.  VL  6. 

"BAGGAGE,"  under  a  contract  of  a 
carrier  of  passengers,  does  not  embrace 
samples  of  merchandise  carried  bv  the  pas- 
senger in  a  trunk,  with  a  view  of  enabling 
hhn  to  make  bargains  for  the  sale  of  goods. 
6  JSiWs  (N.  Y.)  R.  686.  Nor  does  it  em- 
brace money  in  the  trunk,  and  articles  usu- 
ally carried  about  the  person,  and  not  as 
^*g^^^  Bronson,  J.  Id.  689.  Other- 
wise, however,  *  as  to  articles  for  the  personal 
ttsc,  convenience,  instruction  or  amusement 
of  the  passenger  on  the  way,  and  usually 
earned  as  baggage.  Id.  '690.  See  2 
Kent 9  Com.  601,  and  notes. 

l^AJLyBaile,  Bailie.  Fr.  and  L.  Fr.  [from 
bailer  J  to  deliver.]  Delivery  of  land ;  liv- 
ely. Bail  de  la  seisine  ;  livery  of  seisin. 
SritU  c  38.  Ntd  bail  ne  nul  seisine  ;  no 
Hrery  and  no  soisin.    Id.  c  40.    Delivery 


to  a  lessee  or  termor.     Ouyot,  Inst  Feod, 
c.  6,  s.  16. 

Delivery,  in  general.     Ze  bail  des  escripis; 
the  delivery  of  the  writings.     Britt.  c.  34. 
Keeping  or  custody ;  guardianship.    En 
sa  bailie ;  in  his  keeping.     Id.  c.  66. 

Bail,  in  the  modem  sense ;  as  embracing 
the  ideas  both  of  delivery  and  of  keeping. 
Ceux  que  sount  lessee  par  bail  a  ascuns^a 
respondre  pur  eux,  core  pur  cors;  those 
who  are  let  by  [to]  bail  to  any,  to  answer 
for  them,  body  for  body.     Id.  c.  126. 

To  BAIL,  Bayl.  [L.  Fr.  bailler;  L.  Lat 
halliare  ;  from  Gr.  p&Xktw,  to  send,  or  de- 
liver.] In  old  English  law.  To  deliver, 
commit  or  entrust  a  thin^  to  another,  {rem 
alteri  tradere,  vel  commtttere.)  Spelman, 
voc.  Balliare.  The  word  is  constantly  used 
in  this  sense  in  the  old  books.  "  If  a  feme 
sole  hail  goods  to  one,  and  marry  with  the 
hayUy^  [baileej^  Finch,  Law,  b.  1,  ch.  3, 
num.  65.  "  Where  I  hail  my  goods  to  J. 
S.  to  hail  over  to  T.  K."  Perkins,  ch.  11, 
s.  816.  "If  I  hayl  to  you  an  obligation, 
to  re-bail  the  same  to  me  before  such  a 
day."     3  Leon.  160,  case  200. 

The  modem  terms  bailment,  bailor  and 
bailee  are  derivatives  of  this  now  obsolete 
word. 

In  practice.  To  deliver  a  person  from 
arrest,  or  out  of  custody,  to  the  keepbg  of 
other  persons,  on  their  undertakinff  to  be 
responsible  for  his  appearance  at  a  day  and 
place  certain.  Bract.  foL  123.  To  dis- 
charge a  person  from  arrest,  on  his  finding 
sureties  for  his  appearance  at  a  certain  time 
and  place.  A  person  bailed  on  civil  pro- 
cess IS  very  commonly  said  to  be  at  large, 
but  in  contemplation  of  law  this  is  not 
strictly  correct ;  he  being  always  accounted 
to  be  in  the  custody  of  his  sureties,  until 
surrendered  by  them,  or  finally  discharged. 
See  Bail. 

To  become  bail  for  another.  1  Leon.  94. 
BAIL.  [L.  Fr.  hail,  haile,  bailie;  L, 
Lat.  ballium,  bailium,  baila.J  In  old  law. 
Safe  keeping,  or  protection ;  (custodia,  pro- 
tec  tio,  tutela.)  Spelman,  voc.  Ballium. 
Co.  Lift.  61  b.     See  Bail,  L.  Fr. 

In  practice.  A  delivery  into  safe  keep- 
ing or  protection,  (traditio  in  ballium). 
Spelman,  ub.  sup.  A  delivery  of  a  person 
arrested,  out  of  the  custody  of  the  law,  into 
the  safe  keepmg  or  friendly  custody  of  per- 
sons who  become  sureties  for  his  return  or 
appearance.     Id,  ibid. 

The  sureties  themselves,  into  whose  cus- 
tody ihe  party  discharged  from  actual  arrest 
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is  supposed  to  be  delivered,  3  BL  Com, 
290.  Finch,  Law,  b.  4,  cL  44,  p.  446. 
This  is  the  only  sense  in  "which  the  word 
bail,  as  a  noun,  is  now  used ;  the  act  of 
bailing  being  still  expressed  in  the  bail-piece, 
by  these  words : — "  C.  D.  is  delivered  to  hail, 
[in  the  old  forms,  traditur  in  ballium]  on 
the  taking  of  his  body,  to  J.  N.  and  J.  S." 
Ac  See  Bail-piece,  Bail  to  the  sheriff.  Spe- 
cial bail.  Common  bail. 

*^*  The  radical  meaning  of  hail  is  un- 
doubtedly, a  delivery,  (from  Fr.  bailler,  to 
deliver ;)  or,  in  its  present  use,  a  person  to 
whom  another  is  delivered,  under  certain 
stipulations ;  just  as  a  bailee,  (which  is  es- 
sentially the  same  word)  in  another  branch 
of  law,  is  a  person  to  whom  goods  are  de- 
livered for  a  certain  purpose.  See  Bailee, 
The  sense  of  safe  keeping,  which  also  enters 
into  its  meaning,  is  derived  from  the  old 
French  and  Italian  law,  in  which  baillie, 
and  halio  {haiUi,  bailium  and  ballium,)  sig- 
nified guardianship,  wardship,  or  protection. 
See  Baila,  Balium,  Bail  are  regarded  in 
law  as  the  keepers  of  their  principal,  and 
are  said  to  have  him  always  "  in  a  string," 
which  they  may  pull  whenever  they  please ; 
and  render  him  in  their  discharge.  6  Mod. 
131.     1  Tidd's  Pr.  285. 

BAIL  TO  THE  SHERIFF,  or  Bail  bb- 
Low.  In  practice.  Persons  who  undertake 
that  a  defendant,  arrested  upon  mesne 
process  in  a  civil  action,  shall  duly  appear 
to  answer  the  plaintiff;  such  undertaking 
being  in  the  form  of  a  bond  given  to  the 
sheriti^  termed  a  bail  bond,  (q.  v.)  3  BL 
Com.  290.  1  Tidd's  Pr,  221.  this  kind 
of  bail  is  called  bail  to  the  sheriff,  because 
given  to  that  officer,  and  for  his  security ; 
and  bail  below,  because  subordinate  or  pre- 
liminary to  bail  to  the  action  or  special 
bail,  which  is  termed  bail  ahove.  Id.  ibid. 
See  infra. 

BAIL  TO  THE  ACTION,  Bail  above, 
or  SPECIAL  BAIL.  lu  practice.  Persons 
who  undertake  jointly  and  severally  in  be- 
half of  a  defendant  arrested  on  mesne  pro- 
cess in  a  civil  action,  that  if  he  be  con- 
demned in  the  action,  he  shall  pay  the  costs 
and  condemnation,  (that  is,  the  amount 
which  may  be  recovered  against  him,)  or 
render  himself  a  prisoner,  or  that  they  will 
pay  it  for  him.  3  BL  Com.  291.  1  Tidd's 
Pr.  245.  This  undertaking  of  the  bail  is 
termed  their  recognizance,  and  is  effected  by 
executing  and  acknowledging  what  is  called 
a  hail-piece.     Id,  ibid.     See  Bail-piece. 

BAIL,  COMMON.    In  practice.    A  fic- 


titious proceeding,  intended  only  to  express 
the  appearance  of  a  defendant,  in  cases 
where  special  bail  is  not  required.  It  is 
put  in  in  the  same  form  as  special  bail,  but 
the  sureties  are  merely  nominal  or  ima^na- 
ry  persons,  as  John  Doe  and  Richard  Koe. 
3  BL  Com.  287. 

BAILA.  L.  Lat  In  old  Uiw.  Protec- 
tion ;  guardianship ;  safe  keeping ;  bail  In 
testam£nto  relictus  sub  baila,  seu  tutela, 
&c. ;  being  left  by  the  will  under  the  bail 
or  protection,  &c.  Anon,  cited  in  Spelman, 
voc  Bailus.    See  Balia. 

BAILABLK  In  practice.  Requiring, 
authorizing  or  admitting  of  bail ;  entitled  to 
be  discharged  on  bail  A  bailable  cutionvi 
one  in  which  a  defendant  may  be  obliged 
either  to  find  bail  on  his  arrest,  or  go  to 
prison.  A  non-bailable  action  is  one  in 
which  bail  cannot  be  required.  BailahU 
process  is  that  upon  which  a  defendant  may 
be  held  to  bail.  1  Arch.  Pr.  328,  337.  A 
bailable  offence  is  one  for  which  the  offender 
may  be  admitted  to  bail  4  BL  Com.  298. 
A  non-bailable  offence  is  one  where  bail 
will  not  be  allowed,  but  the  offender  must 
go  to  prison.  A  bailable  person  is  one  who 
when  accused  of  an  offence,  is  entitled  to 
be  admitted  to  bail.     Id.  297. 

BAIL  BOND.  In  practice.  A  bond 
given  to  the  sheriff,  on  the  urest  of  a  de- 
fendant upon  mesne  process  in  a  civil  action, 
in  a  penalty  of  double  the  sum  endorsed  on 
the  writ,  and  with  a  condition  that  the 
defendant  shall  appear,  and  put  in  special 
bail  within  a  certain  time  specified.  1  Tidd's 
Pr.  223,  224.  It  is  usually  executed  by 
the  defendant  himself,  with  two  sureties, 
although  one  is  sometimes  accepted  as  suf- 
ficient Id.  ibid.  Petersdorff  on  Bail, 
203,  et  seq, 

BAIL  COU^T.  In  English  law  and 
practice.  An  auxiliary  court  of  the  court 
of  Queen's  Bench  at  Westminster,  wherein 
points  connected  more  particularly  with 
pleading  and  practice  are  argued  and  de- 
termined.    Holthouse. 

BAIL-PIECE.  In  practice.  A  formal 
entry  or  memorandum  of  the  recognizance 
or  undertaking  of  special  bail  in  civil  ac- 
tions, which,  after  being  signed  and  ac- 
knowledged by  the  bail  before  the  proper 
officer,  is  filed  in  the  court  in  which  the 
action  is  pending.  3  BL  Com,  291.  1 
Tidd's  Pr.  260. 

BAILEE,  Baylee.  [fromFr.  bailler,  baU- 
er,  to  deliver.]  A  person  to  whom  goods 
are  delivered  or  bailed  for  a  certain  pui^ 


Digitized  by 


Google 


BAI 


(175) 


BAI 


pose.    Sec  BailmenL     Finchj  Law,  b.  2, 
cLl8. 

BAILER,  Bayler,  Bailler.  L.  Fr.  In 
old  English  law.  To  bail ;  to  deliver.  II 
baila  un  escript  al  def  h  rebaiier  ;  he  bail- 
ed a  writing  to  the  defendant,  to  rebail. 
Yeark  T.  3  Edw.  III.  38.  Baila  la  cist  a  re- 
Jmler.  M. -6  Edw.  III.  24.  Skome  jeo 
bdle  a  vous  xxl,  a  bailer  ouster.  Dyer, 
21b,(Fr.  ed.)    See  Bailler. 

BMUE,  Baillie.  In  Scotcb  law.  A 
municipal  magistrate,  corresponding  with 
the  English  alderman.  Brande.  Encycl. 
Amer, 

A  bailiff;  a  ministerial  officer  to  whom 
writs  are  directed  for  service.  Homers 
Brit.  Ant.  61.     BelPs  Diet. 

BAJLIFE,  Baillif.  L.  Fr.  A  bailiff; 
a  ministerial  officer,  with  duties  similar  to 
those  of  a  sheriff.  Per  viscont  ou  per  au- 
tre baiiife  le  roy ;  by  a  sheriff,  or  by  an- 
other bailiff  of  the  king.  Stat.  Westm.  1, 
c  17.    See  Id.  c.  15.    Britt.  c.  21. 

The  judge  of  a  court  Stat.  Westm.  1, 
c.  35.    2  Inst.  229. 

A  municipal  magistrate.  Maire  et  hail- 
ifes;  mayor  and  bailiffs.  Stat.  Gloc.  cc. 
12,  15. 

BAILIFF.  [L.  Ft.  baili/e,  baillif,  bail- 
lif hdly,  bayly,  baylie ;  L.  Lat.  balivus, 
hallivus,  baillitss  ;  from  Fr.  bailler,  to  de- 
liver, conunit  or  entrust ;  Gr.  /3ix«r,  jSiAXci^. 
Spelman.']  A  person  to  whom  some  au- 
thority, care,  guardianship  or  jurisdiction 
is  delivered,  committed  or  entrusted,  (com- 
mismrius)  ;  one  who  is  deputed  or  appoinlr 
ed  to  take  charge  of  another's  affairs,  {qui 
rebus  alienis  curandis  deputatur)  ;  an  over- 
seer or  superintendent,  (prcepositus) ;  a 
keeper,  protector  or  guardian,  {custos,  tu- 
tor) ;  a  steward,  {villicus.)  Spelman,  voc. 
Balivus. 

A  sheriff ;  a  sheriff's  officer  or  deputy. 
1  Bl.  Com.  344,  845. 

The  chief  magistrate  of  a  town.  Cow- 
dl,  voce.  Mayer,  Portgreve. 

A  person  to  whom  the  charge,  superin- 
tendence, or  management  of  some  estate 
or  property  is  entrusted ;  and  who  is  liable 
to  account  to  the  owner  for  the  rents,  pro- 
fits, &C.,  which  he  may  have  received. 
Tomlins.     Whishaw.     See  Ballivus. 

*^*  The  word  bailiff  is  of  Norman  ori- 
gin, and  was  applied  in  England  at  an 
early  period,  (after  the  example,  it  is  said, 
of  the  French,)  to  the  chief  magistrates  of 
counties  or  shires,  such  as  the  alderman, 
the  reeve  or  sheriff  and  also  of  inferior  ju- 


risdictions, such  as  hundreds  and  wapen- 
takes. Spelman,  voc.  Balivus.  1  Bl. 
Com.  344.  See  Bailli,  Ballivus.  The 
Lat  ballivus  occurs  indeed  in  the  laws  of 
Edward  the  Confessor,  but  Spelman  thinks 
it  was  introduced  by  a  later  nand.  Balli- 
va,  (bailiwick,)  was  the  word  formed  from 
balltvus,  to  denote  the  extent  of  territory 
comprised  within  a  bailiff's  jurisdiction ; 
and  bailiunck  is  still  retained  in  writs  and 
other  proceedings,  as  the  name  of  a  sher- 
iff's county.  1  Bl.  Com.  344.  See  Bal- 
liva.  The  office  of  bailiff  was  at  first 
strictly,  though  not  exclusively,  a  judicial 
one.  In  France,  the  word  had  the  sense  of 
what  Spelman  c&\hjustitia  tutelaris.  Bal- 
livus occurs  frequently  in  the  Regiam  Ma- 
jestatem,  in  the  sense  of  a  judge.  Spel- 
man. In  its  sense  of  deputy,  it  was  for- 
merly applied  in  England  to  those  officers 
who,  by  virtue  of  deputation,  either  from 
the  sheriff  or  the  lords  of  private  jurisdic- 
tions, exercised  within  the  hundred,  or 
whatever  might  be  the  limits  of  their  baili- 
wick; certain  judicial  and  ministerial  func- 
tions. With  the  disuse  of  private  and 
local  jurisdictions,  the  meanmg  of  the 
term  became  commonly  restricted  to  such 
persons  as  were  deputed  by  the  sheriff  to 
assist  him  in  the  merely  ministerial  portion 
of  his  duty ;  such  as  the  summoning  of 
!  juries  and  the  execution  of  writs.  Brande, 
I  In  modem  practice,  these  are  either  bail- 
iffs of  hundreds,  or  bound  bailiffs.  The 
I  word  bailiff  is  also  applied,  in  England, 
i  to  the  chief  magistrates  of  certain  towns 
!  and  jurisdictions ;  to  the  keepers  of  cas- 
I  ties,  forests  and  other  places ;  and  to  the 
stewards  or  agents  of  lords  of  manors. 
CoioelL  Blount.  In  the  United  States,  it 
is  rarely  used,  except  sometimes  to  signify 
a  sheriff's  officer  or  constable,  and  a  party 
liable  to  account  to  another  for  the  rents 
or  profits  of  some  property  entrusted  to  him. 
BAILIFFS  ERRANT.  [L.  Lat  ballivi 
errantes,  seu  itinerantes.]  In  English  law. 
Bailiffs  are  so  called  in  the  old  books,  from 
their  going  about  the  county,  in  the  execu- 
tion of  their  office.  Spelman,  voc.  Bali- 
vus.    Cowell. 

BAILIFFS  OF  FRANCHISES.  [L. 
Lat  ballivi  franckesiarum.']  In  English 
law.  Officers  who  perform  the  duties  of 
sheriffs  within  liberties  or  privileged  juris- 
dictions, in  which  formerly  the  king's  writ 
could  not  be  executed  by  the  sheriff. 
Spelman,  voc.  Balivus.  P.  Cyclopasdia, 
See  Liberty^  Non  omittas. 
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BAILIFFS  OP  HUNDREDS.  PL.  Lat 
ballivi  hundredorum.]  In  EDgllsn  law. 
Officers  f^pointed  over  Irandreds,  by  the 
sheriff  to  collect  fines  therein,  and  sum- 
mon juries ;  to  attend  the  judges  and  jus- 
tices at  the  assises  and  quarter  sessions ; 
jand  also  to  execute  writs  and  process  in  the 
several  hundreds.  I  BL  Com.  345.  8 
Steph.  Com.  29.  Bract.  foL  116.  See 
Bound  bailiffs. 

BAILIFra  OF  MANORS.  In  English 
law.  Stewards  or  agents,  appointed  by 
the  lord  (generally  by  an  authority  under 
seal,)  to  superintend  the  manor,  collect 
fines  and  quit  rents,  inspect  the  buildings, 
order  repairs,  cut  down  trees,  impound 
cattle  trespassing,  take  an  account  of 
wastes,  spoils  and  misdemeanors  in  the 
woods  and  demesne  lands,  and  do  other 
acts  for  the  lord's  interest  P.  Cydopm- 
dia,     Coweli. 

Anciently,  the  bailiflf  (hallivuiy)  was  a 
distinct  officer  from  the  steward,  {geneseai- 
luBy)  and  immediately  subordinate  to  him. 
A  very  minute  and  curious  description  of 
the  duties  appertaining  to  these  old  offices, 
may  be  found  in  Fleta^  lib.  2,  cc.  72,  73. 

BAILIUM,  Baillium.  L.  Lat  [O.  Fr. 
haillie.']  In  old  law.  Protection ;  custo- 
dy ;  baiL     Spelman.     See  Ballium. 

The  office,  authority  or  jurisdiction, 
(Fr.  haillage)  of  a  bailiflf  {bailus  or  bali- 
vus.)     Id. 

BAILIVIA.  L.  Lat  [from  balivus,  q. 
T.l  In  old  law.  A  bailiff's  jurisdiction; 
a  bailiwick ;  the  same  as  bailium.  Spel- 
man.    See  Bailivncky  Balliva. 

BklLV^lCK,  Bailymke.  [L.  Lat  6a/- 
liva^  ballva,  hailivia^  balia,  ballia,  baliva- 
tus ;  L.  Fr.  haillie^  hailly.  Derived  by  some 
from  Fr.  hailU,  a  bailiff;  and  Lat  vtcut,  a 
village.]  The  district  or  jurisdiction  of  a 
bjdliff  or  sheriff ;  a  county,  of  which  the 
sheriff  is,  or  formerly  was,  the  bailiff  The 
word  is  still  retained  in  civil  process,  in 
this  sense.  According  to  Blackstone,  it 
was  introduced  into  the  English  law  by  the 
princes  of  the  Norman  line.  1  BL  Com. 
344.  The  word  sheriffwick  is  sometimes 
used  in  the  old  books.  DocU  dt  Stud. 
Dial.  2,  ch.  42,  p.  232. 

In  old  English  law.  A  liberty,  or  ex- 
clusive jurisdiction,  which  was  exempted 
from  the  sheriff  of  the  county,  and  over 
which  the  lord  of  the  liberty  {^pointed  a 
bailiff  with  such  powers  within  his  pre- 
cinct as  an  under-sheriff  exercised  under 
the  sheriff  of  the  county.     Whiskaw, 


BAJLLER,  Bailer,  Bayler.    L.  Fr.   To 

deliver,  commit  or  entrust  Celles  char- 
tree  soitnt  bailies  a  chescun  viscont  Bengk- 
terre  ;  these  charters  shall  be  delivered  to 
every  sheriff  of  En^and.  Artie,  twp. 
Chart  c  1.  See  To  Bail.  Soit  bailie 
aux  seiffMurs  ;  let  it  be  delivered  to  the 
lords.  The  endorsement  made  upon  a  biU 
by  ^e  clerk  of  the  house  of  commons, 
when  it  has  passed  the  house,  and  is  to  be 
sent  up  to  the  lords.  P.  Cyclcpesdia, 
Hob.  Ill  a. 

To  lease.  8i  home  bailla  mm  tenement  h 
ierme  dee  ane ;  if  a  man  lease  his  teie- 
ment  for  a  term  of  yean.     Stai.  Oioc  c. 

n. 

To  lend.  Sieome  jeo  bayle  a  un  heme 
mee  barbite ;  as  if  I  l^id  to  a  man  my 
sheep.    Litt.  sect  71. 

BAILU.  Fr.  [from  bailler,  to  deli- 
ver.] In  old  French  law.  A  person  to 
whom  a  judicial  authority  and  jurisdiction 
were  assigned  or  delivered  by  a  superior.* 
The  term  was  applied  both  to  those  high 
officers  who  were  appointed  to  act  as  judg- 
es in  different  districts  of  the  kin^m, 
and  to  the  inferior  officers  who  presided  in 
the  lords'  courts.  1  Roh.  Charles  V.  Ap- 
pendix, note  xxiiL  Esprit  des  Lois,  liv. 
38,  c  42.  See  Bailiff,  Missus  domitacus. 
BMUAEyBailly.  L.  Lat    AbailiwicL 

i  Britt.  c  75.     Yearb.  8  Edw.  IIL  7. 

I  Jurisdiction ;  province.  LL.  GuL  Conq. 
L2. 

!     BAILLIUM.    L.  Lat     In  old  Englidi 

1  law.  Bail ;  delivery.  Tendmnt  civitatem 
London  de  baillio  domim  regis  ;  they  shall 
hold  the  city  of  London  of  the  bail  of  the 
lord  the  king.  Conv.  inter  Reg.  Johan.  <t 
barones  ;  Butckst.  Mag.  Carta,  p.  31. 

BAILMENT,  [from  Fr.  baUler,  to  de- 
liver.] A  delivery  of  goods  in  trust,  upon 
a  contract  expressed  or  implied,  that  the  trust 
shall  be  faithfully  executed  on  the  part  of  the 
bailee.  2  BL  Com.  451. — A  delivery  of 
goods  for  some  particular  purpose,  or  on 
mere  deposit,  upon  a  contract  e^reaa  or 
implied,  that  afrer  the  purpose  has  been 
performed,  they  shall  be  re-delivered  to  tht 
bailor,  or  otherwise  dealt  with  according  to 
his  directions,  or,  (as  the  case  may  be) 
kept  till  he  reclaims  them.  2  Steph,  Com. 
129. — A  delivery  of  goods  in  trust  upon  a 
contract  expressed  or  implied,  that  the 
trust  shall  be  duly  executed,  and  the  goods 
restored  bv  the  bailee,  as  soon  as  the  piB«- 
pose  of  the  bailment  shall  be  answered. 

2  KerU^s  Com.  558. — A  delivery  of  a  tluag 
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in  trast  for  some  special  ob}oet  or  pnrpoae, 
and  upon  a  contract,  express  or  implied,  to 
confonn  to  the  object  or  purpose  of  the 
trost    Story  on  BaUm.  §2. 

*^*  All  these    definitions,  except  the 
last,  aie  based,  vith  some  variation,  npon 
the  two  definitions  of  Sir  William  Jones : — 
"A  delivery  of  goods  on  a  condition,  ei- 
profised  or  implied,  that  they  shall  be  re- 
stored by  the  bailee  to  the  bailor,  or  accord- 
iig  tohis  directions,  as  soon  as  the  purpose 
for  which  they  were  bailed  shall  be  answer- 
ed."   Jomi  en  Bailm.  1.     "  A  delivery  of 
goods  ia  trost,  on  a  contract  expressed  or 
impHed,  that  the  trust  shidl  be  duly  exe- 
cuted, and  the  goods  re-delivered  as  soon  as 
the  time  or  use  for  which  they  were  bailed 
shall  have  elapsed  or  be  performed."    Id. 
117.    A  very  prominent  feature  of  these 
definitions  is  the  restoration  or  re-delivery 
of  the  article  bailed  to  the  bailor,  which 
th«y  dedare  to  be  one  of  the  objects  of 
the  emitract  on  the  part  of  the  bailee. 
This  idea  of  restoration  is  entirely  dropped 
by  8ir  William  Blacl^stone  in  his  definition, 
but  is  taken  np  i^ain  by  Mr.  Stephen, 
thoogh  with  considerable  modification,  and 
is  expressly  adopted  by  Chancellor  Kent, 
while,  on  the  other  hand,  no  reference  is 
made  to  it  in  the  definition  of  Judge  Sto- 
nr.   It  is  dear  that  the  restoration  of  the 
tffl]^  hailed  to  the  bailor,  either  in  specie, 
or  m  a  new  form  agreed  upon,  does  in  fact 
cQutitute  a  part  of  the  contract  in  neariy 
all  the  varieties  of  bailment ;  but  it  is  no 
leas  dear  that  one  species  of  baikoent,  and 
that  periiaps  the  most  important  of  all, 
(the  locatio  operis  mercium  vehendaarum,  or 
baihnent  of  goods  to  be  carried  for  hire,) 
is  qnite  fiiee  fh>m  any  such  contract  on  the 
part  of  the  bailee.     The  difficulty  in  defin- 
ing bailment  is  to  explain,  with  sufficient 
deamess,  what  the  contract  is,  and  to  avoid 
at  the  same  time  going  into  particulars  not 
common  to  every  one  of  its  varieties. 

Among  the  older  definitions,  that  of 
Pinch  is  the  most  simple  and  comprehen- 
sive. '*  Bailment  is  a  delivery  of  goods  in 
possession,  and  is  either  to  keep  or  em- 
pk^."    IflnckU  Law,  b.  2,  ch.  18. 

BAILMENT.  In  old  practice.  The 
becoming  bail  for  another.  Howell  &  Tre- 
^^annion's  case^  1  Leon,  94.  Now  obsolete. 
BAILOR.  The  party  who  bails  or  de- 
Uvera  goods  to  another,  in  the  contract  of 
baihnent  I%nch,Law,h.  2,  ch.  IS.  "Bay- 
lor and  bailee."  8  Leon.  38.  See  Bail- 
menL 
V0L.L 


BAILOUR.  L.Fr.  A  surety.  L.  Fr. 
Diet 

BAILY,  Bayly,  Baylie.  In  old  English 
law.  A  bailiflF.  Co.  Litt.  61  b.  Cro.  Joe. 
410.  Used  both  as  a  French  and  an  Eng- 
lish word. 

A  species  of  attorney.  Parties  some- 
times appeared  in  court  by  their  bailies  or 
bailiffs.  Yearb.  P.  8  Edw.  IIL  1.  ToutM 
forsprise  Henry  et  Alice  sent  cy  per  baylee ; 
all  but  Henry  and  Alice  are  here  by  baily. 
H.  10  Edw.  IIL  1.  But  though  a  baily 
might  appear  for  another,  he  could  not 
conduct  the  pleadings.  See  H.  3  Bdw. 
IILl. 

A  bailee;  one  to  whom  a  thing  is  bailed. 
Dyer,  22,  (Fr.  ed.)  BaUy  de  un  chimL 
Id.  121  b. 

This  is  supposed  by  Lord  Coke  {ub  sup.) 
to  be  a  Saxon  word,  signifying  a  sife 
keeper  or  protector.  But  it  seems  obvi- 
ously formed  from  the  Fr.  bailie  or  bailli, 
(q.  V.)     Spelman,  voc.  Balivtis. 

BAIR-MAN.  In  old  Scotch  kw.  A 
bankrupt;  otherwise  called  dyvour,  (q,  v.) 
Skene  de  Verb.  Sign.  voc.  Dyvour. 

BAIRNS^  Sc  In  Scotch  law.  A  known 
term,  used  to  denote  one*s  whole  issue. 
Ersh.  Inst.  b.  3,  tit  8,  §  48.  But  it  is 
sometimes  used  in  a  more  limited  sense. 
BeWs  Diet. 

BAIRNS'  PART  OF  GEAR.  In  Scotch 
law.  The  share  of  the  father's  property  to 
which,  by  law,  the  child  is  entitled.  BelVs 
Diet.  A  third  part  of  a  defunct's  free 
movables,  debts  deducted,  if  his  wife  sui^ 
vive,  and  a  half  if  there  be  no  relict,  due 
to  his  children.     Wharton^s  Lex. 

BAIULUS,  Bajulus.  L.  Lat  [Gr. 
^afooXof.]  A  protector,  keeper,  guarduin, 
tutor  or  instructor.  An  officer  at  Con- 
stantinople, who  had  the  education  and 
care  of  the  Greek  emperor's  sons.  Spel- 
man. Supposed  by  some  to  be  the  origin 
of  the  Lat  ballivus,  or  balivus,  and  English 
bailiff.     Ducange. 

BALiENA,  Balena,  Ballena.  L.  Lat 
In  old  English  law.  One  of  the  "royal 
fish,"  the  head  of  which  belonged  to  the 
king,  and  the  tail  to  the  queen.  BracL  fol. 
120  b.  Fleta,  lib.  1,  c.  46.  A  large  fish, 
(grossus  piscis,)  sometimes  considered  to 
be  a  kind  of  whale.  1  Bl.  Com.  222. 
But  in  the  Black  Book  of  the  Admiralty, 
"  whales  and  balens  "  are  both  mentioned. 
ffcde  de  Jur.  Mar.  pars  1,  c.  Y.  In  Brac^ 
ton,  the  word  is  written  ballena.  In  an 
exchequer  record  of  24  Edw.  L  where  a' 
13 
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writ  was  issued  to  the  sheriff  to  take  pos- 
session of  a  whale  which  had  come  ashore 
in  the  county  of  Essex,  the  proper  Latin 
word  cete  is  made  use  of.  item,  in  Scacc, 
H.  24  Edw.  L 

BALANCE.  A  remainder,  or  sum  re- 
maining due  on  an  account;  a  sum  ex- 
pressing the  difference  between  the  debtor 
and  creditor  sides  of  an  account 

BALDIO.  Span.  In  Spanish  law. 
Waste  knd;  land  that  is  neither  arable 
nor  pasture.  Whitens  New  Recop.  b.  2, 
tit  1,  c.  6,  8  4,  and  note. 

BALEUCA,  BaUuga,  Banleuca.  See 
Banleuca, 

BALIA,  Ballia,  L  Lat  In  old  law. 
A  bailiwick;  the  district,  territory  or 
jurisdiction  of  a  bailiff.  Spelman^  yoc. 
Balius,     See  Ballia, 

BALISE.  Fr.  In  French  marine  law. 
A  buoy.     Ord.  Mar,  liv.  1,  tit  1,  art  4. 

BALIUM,  ^a/Zitim.  L  Lat  [Ital.  6a/to, 
from  Gr.  /3aX«v,  or  /5aXXcir,  to  commit]  In 
old  Italian  law.  Protection;  guardian- 
ship ;  education ;  ward.  Pupilli  gut  pro- 
tectione  balii  indigere  noscanturj  ipsorum 
balium  cum  administratione  bonorum  eis 
contingentium  curia  nostra  suscipiat;  what- 
ever minors  shall  be  known  to  need  the 
protection  of  guardianship,  our  court  shall 
undertake  their  guardianship,  with  the 
management  of  the  property  belonging  to 
them.  Constitut  Neapolit,  lib.  2,  tit  7, 
apud  Spelman^  yoc.  Balius,  See  Bal- 
Uum. 

BALIUS.  L.  Lat  In  old  law.  A  tutor, 
protector  or  guardian.     Spelman, 

BALIVA,  Balliva,  L  Lat  In  old 
English  law.  A  bailiwick,  or  jurisdiction. 
Ubi  balivam  habeat  vel  jurisdictionem ; 
where  he  has  a  bailiwick  or  jurisdiction. 
Stat,  Marlbr,  c  2.  2  Inst.  105.  See 
BdllitKL 

BALIVATUS.  L.Lat  In  old  English 
kw.  A  bailiwick ;  a  district,  province  or 
county.     Spelman,     Cowell, 

BALIVIA,  BalUvia,  L.  Lat  In  old 
English  law.  A  bailiwick.  Non  est  in- 
ventus in  ballivia  sud;  is  not  found  in  his 
bailiwick.  FUta,  lib.  2,  c  64,  §  12.  See 
Balliva, 

BALIVUS,  Ballivus,  L.  Lat  In  old 
English  law.  A  bailiff.  Nullus  balivus 
de  castero  ponut  aliquem  ad  legem  mani- 
festam;  no  bailiff  shall  henceforth  put  any 
man  to  his  open  law.  Magna  Ckarta, 
c  28.  See  Id.  c.  35.  Blackstone's  edition 
hasifollivusy  (q.  v.) 


Balivi;  bailiffs;  sheriff 's  officers.  StuL 
Westm.  2,  c  37. 

BALLENA.  L.  Lat  A  krge  fish  men- 
tioned in  Bracton.  Bract.  foL  120,  120  b. 
See  Balcena, 

BALLIA.  L  Lat  In  old  English  law. 
A  bailiwick.  Artie,  Mag.  Cart,  Jokan,  c  40. 
Mag,  Cart.  Johan.  c  50. 

BALLURE.  L.Lat  In  old  kw.  To 
bail     Spelman. 

BALLIUM,  Balium.  L.  Lat  In  old 
law  and  practice.  Protection;  custody; 
guardianship.  Spelman.  Infantem  dimis- 
sum  sub  ballio  st  tutelcL,  dbc. ;  sent  awaj 
when  a  child,  under  the  bail  and  protec- 
tion, dbc     Id. 

Bail  or  delivery ;  the  delivery  or  bailing 
of  a  person  out  of  prison,  under  suretieB 
for  his  appearance,  {mb  vadimonio,)  Spel- 
man. 

Bail  or  sureties  for  a  defendant's  appea^ 
ance,  and  to  whom  he  was  delivered  for 
safe  keeping.  Tradere  in  ballium ;  to  de- 
liver to  bail  Bract,  fol  123.  StaL 
Marlbr.  c.  28,  [27.]  Dimittere  per  bal- 
lium; to  discharge  by  or  on  bail  BnuL 
foL  123.  Imposuit  commune  ballium;  pot 
in  common  bail     1  Salk.  8. 

Delivery  of  goods.  Catalla  fehnum 
per  visum  et  ballium  coronatoris  tradantur; 
the  chattels  of  felons  shall  be  delivered  by 
the  view  and  bail  of  the  coroners.  Chart.  3 
Edw,  I.  cited  in  Cowell, 

An  outer  bulwark  of  a  fortified  place; 
the  area,  or  court-yard,  contained  within 
such  enclosure.  Hence  the  English  word 
bailey,  applied  to  places  and  buSdings,  as 
the  Old  ^Bailey.    P,  Cgclopcedui. 

BALLIVA,  Baliva.  L  Lat  In  old  law 
and  practice.  A  bailiwick ;  the  district  or 
territory  under  the  jurisdiction  of  a  sheriff; 
a  sheriff's  county.  Co.  Litt.  61  b.  /it/fo- 
nominatus  A.  B.  non  est  inventus  in  bal- 
liva mea ;  the  within  named  A.  B.  is  not 
found  in  my  bailiwick.  Kitch.  Ret.  Brev, 
287.  This  is  still,  in  strictness,  the  proper 
form  of  a  sheriff's  return  to  process,  where 
the  party  ordered  to  be  arrested  has  not 
been  found ;  though  the  emphatic  words 
"  not  found "  are  all  that  are  usually  en- 
dorsed on  the  writ 

A  district  or  place  of  jurisdiction,  in 
general  Art,  Mag.  Cart,  Johan,  c  40. 
Fleta  uses  ballivia.     See  Bolivia^  Baliva. 

BALLIVUS,  Balivus,  Baillius,  BaiUi- 
vus.  L.  Lat  [L.  Pr.  baili/e,  baUlify  badllu] 
In  old  law.  A  bailiff,  baily  or  bailie ;  a 
person  to  whom  some  authority  or  trust  is 
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committed  or  deputed.    Spelman,    CoweiL 
Co,Litt6l.h. 

A  ministerial  ofScer  of  justice.  In  this 
general  sense,  the  word  includes  sheriffs 
and  constables.  Bract  fol.  117.  i^to, 
lib.  2,  c  32.  Magna  Charta,  cc  8,  17, 
28,  35.     2  Inst  44. 

A  sheriff's  ofScer  or  deputy.  Bract  fol. 
116. 

A  steward  Olanv.  lib.  11,  c  1.  2  Inst 
44.  An  officer  under  a  steward.  Fleta, 
Hb.  2,  c  73. 

One  who  acted  for,  or  represented 
another,  with  an  authority,  however,  less 
than  that  of  an  attorney.  Bract  fol. 
212  b. 

A  judge.  Beg.  Majest  lib.  2,  c.  4. 
Skene  deVerh,  Sign,  yoc.  Ballivus.  Ma^gna 
ChartOy  c  28. 

BALNBARII.  Lat  [from  balneum,  a 
bath.J  In  the  Roman  law.  Thieves,  who 
stole  the  clothes  of  bathers  in  the  public 
baths.    Big.  47.  17.     4  BL  Com.  239. 

BAN.  Sax.  Eng.  and  Fr.  [L.  Lat  ban- 
num,  hofmusj  from  Sax.  pan  or  fan,  a  thing 
spread  out,  (extensum,  expansum.)  Spel- 
man.] In  old  European  law.  A  military 
standard,  (vexillum})  a  thing  unfurled,  a 
banner,  (L.  Lat  bannerium,  bandum.) 
Spelman. 

A  sunmioning  to  a  standard ;  a  calling 
out  of  a  military  force.  Id.  The  force 
itself  80  summoned ;  a  national  army  levi- 
ed by  proclamation.  See  Arrierban,  Her- 
ihannum.  Band. 

A  public  proclamation  or  notice  of  any 
kind  (ItaL  and  Span,  bando.)  See  Banns. 
A  proclamation,  edict  or  sentence  of  in- 
terdiction or  proscription.  A  declaration 
of  outlawry ;  a  sentence  of  excommunica- 
tion; a  denunciation  or  curse.  CowelL 
Blount     Totnlins. 

An  expanse ;  an  extent  of  space  or  ter- 
ritory; a  space  enclosed  within  certain 
limits;  the  limits  or  bounds  themselves. 
Spelman. 

A  privileged  space  or  territory  around  a 
town,  (Fr.  banlieu,)  monastery  or  other 
place. 

In  feudal  law.  A  space  within  which 
certain  privileges  might  be  exclusively  ex- 
ercised, and  certain  dues  exacted.  Mills 
and  ovens  had  their  bans  (bannoj)  within 
which  the  lords  might  exact  what,  in  Eng- 
land, was  called  suit  at  mill,  (secta  ad  mo- 
kndinum,)  and  suit  at  oven,  (secta  ad  fur- 
num.)  These  were  called,  in  old  French 
law,  banal  mills  and  ovens.     Ouyot,  Inst 


Feod.  ch.  8.  Id.  ch.  20.  This  term  has 
been  retained  in  Canadian  law.  See  Dun- 
kin^  s  Address  J  (1853,)  pp.  89 — 91. 

BANAL,  Bannal.  Fr.  [from  ban,  a 
privileged  space  or  district]  In  old  French 
and  Canadian  law.  Having  qualities  de- 
rived from  a  ban  or  privileged  space ;  priv- 
ileged A  banal  mill  is  one  to  which  the 
seignior  or  lord  may  require  his  tenant  to 
carry  his  grain  to  be  ground  Dunkin^s 
Address,  89. 

BANALITY.  [Fr.  bannaliti,  ftom  banal 
or  batiy  qq.  v.]  In  old  French  and  Cana- 
dian law.  A  seigniorial  right  to  exact  cer- 
tain dues  or  services  within  certain  limits. 
The  right  of  compelling  a  tenant  to  per- 
form certain  acts  or  render  certain  services, 
for  the  exclusive  benefit  of  the  seignior, 
within  certain  privileged  limits ;  as  to  send 
his  grain  to  the  lord's  mill  to  be  ground, 
<fec  The  right  of  having  a  mill,  &c.  at 
which  such  an  exclusive  service  may  Jl)e 
exacted.  Guyot,  Inst  Feod.  ch.  20.  Dun- 
kin^s  Address,  89 — 91. 

The  territorial  limits  within  which  such 
right  may  be  exercised.     Id.  ibid. 

BANC.  [L.  Lat  bancus ;  L.  Fr.  banks, 
bancke,  banque.]  Bench ;  the  place  where 
a  court  permanently  or  regularly  sits. 
This  word  is  probably  an  abbreviation  of 
banctis,  and  is  still  used,  as  in  the  phrase 
in  banc,  (q.  v.)  though  it  is  written  also 
bank.     See  Banctis,  Bank,  Bench. 

BANCKE.  L.  Fr.  Bench;  a  name 
formerly  given  to  both  the  English  courts 
now  termed  the  Queen's  Bench,  and  the 
Common  Pleas.  De  lun  bancke  et  de  lau- 
tre;  of  the  one  bench  and  of  the  other. 
Britt  c.  21.     See  Bank. 

BANCirS.  L.  Lat  In  old  English  law 
and  practice.  A  bench  or  seat  in  the 
king's  hall  or  palace.     Fleta,  lib.  2,  c.  16, 

A  high  seat,  or  seat  of  distinction;  a 
seat  of  judgment,  or  tribunal  for  the  ad- 
ministration of  justice.     See  Bench. 

The  original  name  of  the  English  Court 
of  Common  Pleas ;  afterwards  distinguish- 
ed as  Bancus  apud  Westmonasterium,  the 
Bench  at  Westminster,  and  Communis  Ban- 
cus, the  Common  Bench.  See  infra.  Jus- 
titiarii  de  Banco ;  justices  of  the  Bench. 
Bract  fol  149,  353  b.  Fleta,  lib.  2,  c.  34. 
Justitiarii  residentes  in  banco  ;  justices  sit- 
ting in  the  bench.  Bract  ub.  sup.  Id.  foL 
105  b,  108.  Coram  justitiariis  in  banco 
residentibus.  Glanv.  lib.  11,  c.  1.  Id. 
lib.  2,  c.  6.     Dies  in  banco ;  a  day  in  the 
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bench.  Bract,  fol  353  b,  360,  861.  See 
Dies  in  banco.  Ad  bancum ;  at,  or  to  tbe 
bench.     Id.  fol  351,  353  b,  860  b. 

The  seat  or  sittings  of  a  court  with  its 
fall  judicial  authority,  or  in  full  ibnn,  as 
distinguished  from  sittings  at  Nisi  Prius, 
Dies  in  banco;  a  day  in  bench  or  banc. 
See  Bench,  Nisi  Prius. 

A  stall,  bench,  table  or  counter,  on  which 
goods  were  exposed  for  sale.  Domesday, 
cited  in  Cowell. 

A  seat,  or  place  of  residence.  See  Fran- 
cus  bancus. 

*^*  Bancus  appears  as  the  distinctive 
name  of  the  court  afterwards  known  as  the 
Common  Bench,  (and,  in  modem  times,  as 
the  Common  PleaSy)  soon  after  the  Con- 
quest, the  appellation  being  probably  de- 
nved  from  the  stationary  character  of 
the  court,  which  was  permanently  held 
at  Westminster.  Maddox  Hist.  Exeheq. 
539.  1  Reeves^  Hist.  Eng.  Law,  57 — 59. 
But  see  Yearb.  M.  7  Edw.  IIL  47.  H.  8 
Edw.  ni.  47.  The  Bancus  is  named  as  a 
distinct  court  in  the  Magna  Charta  of  9 
Hen.  IIL  cc  12,  13,  and  in  the  Charter  of 
Hen.  III.  A.  D.  1217.  But  the  word  is 
not  used  in  the  Charter  of  King  John,  nor 
in  the  Articles  of  Kmg  John's  Charter. 
The  court  is  constantly  mentioned  under 
this  name  by  Bracton,  as  will  appear 
from  the  references  given  in  the  defi- 
nition (supra),  being  a  very  few  of  the 
passages  in  which  the  word  occurs.  The 
same  author  describes  very  clearly  its  or- 
ganization and  jurisdiction,  distinguishing 
it  from  the  kind's  own  court,  (or  omUi  regia^ 
properly  so  caSed.  Hdbet  enim  plures  cu- 
ria$,  kc. ;  the  king  has  several  courts  in 
which  divers  actions  are  determined,  and  of 
these  courts  he  has  one  of  his  own,  (habet 
unampropriam,)  to  wit,  the  aula  regia,  and 
chief  for  supreme]  justices  who  determine 
the  kmg's  own  causes,  and  those  of  all 
other  persons  by  plaint  or  by  privilege, 
&c.  He  has  also  a  court,  and  justices  sit- 
ting in  bench,  {habet  etiam  curiam,  etjusti- 
tiarios  in  banco  residences,)  who  have  cog^ 
nizance  or  jurisdiction  of  all  pleas,  which 
they  are  authorized  to  take  cognizance  of^ 
and  without  warrant  they  have  no  juris- 
diction or  power.  BraeU  foL  105  b.  So 
again,  he  describes  the  justices  of  the  latter 
court  as  certo  loco  residentes,  sicut  in  banco, 
(sitting  in  a  certain  place,  as  in  the  bench) 
/rf.foLl08.  Seei?7cto,lib.2,c2,§7.  Hence 
the  justices  of  this  court  were  always  de- 
scribed as  justitiarii  de  Banco,  justices  of 


the  Bench,  or  mote  fully,  as  jusHliam  n- 
gis  de  Banco  apud  Westmonanteriusn,  tiie 
king's  justices  of  the  Bench  at  Westmin- 
ster, which  is  the  proper  technical  title  ^ 
the  justices  of  the  Common  Pleas  at  tlie 
present  day.  ^<ur(.  foL  149, 353  b.  Fkiii, 
lib.  2,  c.  34.  Reg.  Orig.  19,  H  passim. 
GUb.  Hist.  C.  Pleas,  I.  Towns.  PL  211. 
After  the  dissolution  of  the  aula  regia,  tlie 
court  which  took  its  place  as  the  hij^est 
tribunal  in  the  kingdom,  assumed  also  the 
name  of  Bancus,  being  further  designated 
as  Bancus  Regis,  (q.  v.)  the  King's  fiench, 
to  distinguish  it  from  the  original  Bancus, 
which  was  now  frequently  called  Comtumis 
Bancus,  (q.  v.)  the  Common  Bench ;  the 
two  courts  being  spoken  of  bs  the  BsBchet, 
(band.)  Stat.  Westm.  2,  c  30.  From 
this  time  the  judges  of  these  courts  are 
described  as  justitiarii  de  utroqtie  Banco, 

iFleta,  lib.  2,  c.  35,  §  4^  or  utriusque 
^ancit  justices  of  either  Jbench ;  and,  ia 
the  Register,  certain  writs  are  said  to  be 
returnable  coram  justitiariis  thmini  regit 
de  uno  banco  vel  altero  ;  before  tlie  kin^ft 
justices  of  one  or  the  other  Bench.  Big. 
Grig.  199.  Les  justices  del  both  benehee^ 
Mem.  in  Scacc  19  Edw.  L  Les  jus^as 
de  run  banke  et  Pouter.  Dyer,  57  b, 
(Fr.  ed.)  So  the  clerks  were  said  to  be  of 
the  one  Bench  and  of  the  other,  {dare  de 
Pun  bancke  et  de  lautre.)  BritU  c  21. 
In  modem  times,  the  CWmoM  Bench  ha» 
dropped  the  word  by  which  it  was  at  first 
exclusively  designated,  and  is  now  general- 
ly known  as  the  Court  of  Common  Pleas; 
although  the  title  ''  Common  Betwh''  is 
still  retained  in  the  report&  1  Reevee^ 
Hist  Eng.  Law,  245.  See  Common  Pleat, 
Bench 

BAkcUS  APUD  WBSTMONASTE- 
RIUM.  L.  Lat  The  Bench  at  West- 
minster. Fleia,  lib.  2,  c  2,  §  7.  Id.  Hb. 
4,  c.  5,  §  10.  Bract.  foL  353  b.  Mem. 
in  Scacc.  H.  20  Edw.  L  An  ancient  title 
of  the  English  Court  of  Common  i^eaa. 
See  Bancus. 

BANCUS  REGIS.  KLat  The  Kill's 
Bench,  as  supposed  to  be  always  held  cora» 
ipso  rege,  before  the  king  himself,  is 
banco  regis;  in  the  King's  Bench.  JFleta,  lib. 
2,  c.  51,  §  21.     ^^e^  Bancus,  E^nff's  Bench. 

BANCUS  BEGINS  L.  Lat  Hm 
Queen's  Bench.     See  Queen^s  Bench. 

BANCI  NARRATORES.  L.  Lai.  In 
old  English  practice.  Countors  of  the 
Bench,  sometimes  called  seijeant  conntora; 
advocates  or  pleaders.    PlacititmHum  od- 
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vMSlortim,  (qwM  band  narraloraB  vtdgariter 
^ippdknaus);  of  the  pleading  adTooateEi, 
whom  we  commonly  call  connton  of  the 
henoh.  Ma(L  Pmr.  JSist.  1077,  cited  1  Bl. 
Com.  24,  note  (<).  StepL  PI.  Appendix, 
note  (8).  A  cuae  of  adrocales  peculiar  to 
l&e  Bencky  {hanfms\  as  the  English  Ooint 
dP  CcHtHnon  Pleas  was  anciently  called; 
answerii^  to  aetjeants  «t  law,  who,  nntil 
very  rec^ilfy,  enjoyed  a  monopoly  of  the 
practice  of  ^at  court  See  Baneu8y  Coun- 
toTy  Serjeant. 

BAND.  Sc  {see  Ban.  j  In  old  Scotch 
law.  A  pToclamatioB  calhng  out  a  mili- 
tary force.  *''  Dilatit  of  the  contravention 
of  the  €leneral  Bcmd^  and  of  the  Actes  of 
Fariiament  in  nocbt  presenting  of  thair 
nenne  before  the  Justice  or  his  deputes." 
1  Fiiemm'8  Orim.  Trials,  part  1,  p.  205. 

BANDG.  Fr.  [from  Ital.  bando,  a 
pablie  cry,  publication  made  by  dram  or 
trara|»et  ^merigj]  In  French  law.  A 
prodamaition  or  edict  Emerig,  Tr,  des 
Am.  xdi.  12,  sect  51.  Hence  c<m4rtih€Bndey 
contraband.     Id, 

BANE.  In  old  En^ish  few.  A  public 
demmdation  of  a  maleiiftctor;  the  same 
with  what  was  called  huiesiuTn,  hue  and  ory. 
Spdmtm.  See  ffutesium.  Br(ic^.foL  116. 
According  to  Cowell,  who  cites  the  same 
pasHtte  from  Bracton,  it  sign^ed  the  de- 
str action  or  overthrow  of  any  thing,  as  he 
w^  was  tlie  cause  of  another's  death  was 
•aid  to  be  &  hane  ;  a  male&ctor.  A  fdo 
de  96  was  cafied  by  the  Saxons  self  bma. 

BlommL       

B  ANERETmS,  Milet  Banerettus,  Bene- 
reltme.  L.  Lat  In  old  Engli^  law.  A 
battneret  or  knight  banneret  Spelman. 
See  Bamieret 

BANK,  Bankej  Baneike,  Banque,  Sa/nhy, 
Maumc  L.  Fr.  In  old  English  law. 
Bench;  t&e  Bench.  The  name  formerly 
gtvMi  in  French  to  the  two  superior  com- 
mon law  <x>urtB  in  England.  Bamk,  Wtrnke, 
or  bomque)  le  Roy;  the  King's  Bench. 
8t(U.  Weetm.  1,  e.  45.  Le  (hmmune  Bank  ; 
tbe  Common  Bench.  Beg.  Grig.  1#8  b, 
note.  l%e  fetter  court  was  also  called 
BmUk  «  Wee^yMtre  ;  the  Bench  at  West- 
ORMtor.  BriU.  c  90.  Stai.  Weetm.  1, 
e.  45.  JfuUeee  du  Banke  ;  justices  of  the 
Bench  {that  is,  the  Common  Bench.)  Siai. 
Qloc  <x  12.  1  And.  31.  Lee  justices  de 
mm  Banke  ;  the  justices  of  his  Bench,  (that 
is,  the  Kii^^s  B^h.)  Artie,  sap  Chart. 
c  5.  ^n  cr  Bamh  ;  in  this  Bench.  Fear6. 
M.  S  Hen.  YL  2.    The  name  was  origi- 


nally peculiar  to  the  Oommon  Bench.  See 
Baiums. 

This  word,  judgmg  from  the  corrupted 
form  hanky,  seems  to  nave  been  sometimes 
pronounced  in  two  syllables. 

BANK,   Banc.     [L.  Lat  fconcw*.]    In 

Eractice.  The  regular  term  of  a  court  of 
iw,  as  distinguished  from  a  sittings  at 
niei  prius.  The  ancient  phrase  in  &ineo, 
sometimes  translated  in  bank  or  banc,  once 
exclusively  used  to  denote  the  sittings  of 
the  EngliiBh  Court  of  Common  Bench,  is 
now  constantly  applied  to  any  siq>erior 
court  of  law,  to  denote  the  full  court  sit- 
ting at  its  regular  law  terms  for  the  hear- 
ing of  arguments,  and  is  thus  distinguished 
frcHn  a  sittings  at  nisi  prius,  or  a  circuit 
court  held  by  one  of  the  judges  for  the  trial 
of  causes  before  a  jury.  Days  in  bank 
{dies  in  banco,)  are  cerUun  days  in  term 
appointed  by  the  court  or  by  statute,  for 
the  return  of  process,  and  the  appearance 
of  parties.  See  Days  in  bank.  The  day 
ui  bank  was  ahrays  distinguished  from  the 
day  at  nisi  prius,  or  in  the  country,  {in 
patria)  as  it  was  termed ;  that  is,  the  day 
^  trial  /to  quod  eertus  dies  detur  in 
banco,  ^  certi  dies  et  locus  dentur  in  patria  ; 
so  that  a  certain  day  be  given  in  bank,  and 
a  certain  day  and  place  be  given  in  the 
country,     Meg.  Grig.  186. 

BANK,  [from  Lat  bancus,  a  bench  or 
counter  used  by  deiJers  in  money.]  A 
place  for  the  deposit  of  money.  A  com- 
pany or  association  of  persons,  authorized 
to  receive  deposits  of  money,  to  lend  mo- 
ney, and  to  issue  promissory  notes  intend- 
ed for  circufetion  as  money. 

The  house  or  place  where  such  business 
is  carried  on. 

BANK.  [Lat  Wpo.]  Land,  usually  of 
some  elevation,  along  the  side  of  a  river  or 
stream,  confining  the  water  in  its  channel 
or  bed.  See  13  Howard^s  R.  417,  Wayne, 
J.  That  space  of  rising  ground  above  low- 
water  maA,  which  is  usually  covered  by 
high  water.  17  Alahama  k.  780.  De- 
fined in  the  Digests,  as  that  which  contains 
or  endoses  a  stream  at  its  fullest  heiriit, 
{qum  pknissimunt  flumen  continet.)  Dig. 
43.  12.  8.  1.  The  banks  of  a  nver  are 
those  elevations  of  land  which  confine  the 
waters  when  they  rise  out  of  the  bed. 
Curtis,  J.  13  Howard^ s  R.  426.  As  to  the 
banks  of  rivers,  as  boundaries  of  land,  see 
AngeR  on  Water-Cottrses,  §  24,  et  uq,  3 
Keman^s  R.  296. 

BANK-BILL.    A  bill  ksued  by  a  bank, 
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for  the  payment  of  money  on  demand,  and 
intended  to  circulate  as  money.  The  more 
strictly  accurate  designation  of  such  paper 
is  bank-note  ;  although  it  has  been  decided 
that  "  bank-bill "  and  "  bank-note  "  mean 
the  same  thing.  4  Oray'M  R.  416.  See 
Bank-note, 

BANK-NOTE.  A  promissory  note  is- 
sued by  a  bank,  payable  to  the  bearer  on 
demand,  and  intended  for  circulation  as 
money.  Popularly  termed  a  "  bank-bill'' 
Bank-notes,  strictlly  speaking,  are  not  mo- 
ney; but  in  conformity  with  common 
usage  and  by  general  consent,  they  are  re- 
ceived and  treated  as  money.  1  Burr.  467. 
13  .£^^,20.  12  «/oAn«.i2.  220.  !i  Ma9m'9 
R.  637,  "  Good  bank-notes"  or  "  current 
bank-notes''  are  held  to  import  suc]^  only  as 
are  redeemable  in  gold  or  silver,  or  such  as 
are  equivalent  thereto.     1  Texas  R.  246. 

BANKER.  One  who  keeps  a  bank; 
one  who  is  engaged  in  the  business  of 
banking,  (q.  v.) 

BANKEROUT.  O.  Bog.  Bankrupt; 
insolvent ;  indebted  beyond  the  means  of 
payment  This  word  occurs  in  the  old 
colony  laws  of  New  Plymouth,  A.  D.  1633, 
in  the  sense  of  ifisolvent,  as  appears  from 
the  following  extracts : — "  That  in  case  it 
fall  out  that  any  die  more  indebted  than 
their  estate  of  goods  and  chattels  amount 
unto,"  &c.  "  That  in  case  a  man  die  bank- 
erout,  as  afore,"  &c.  Plymouth  Col.  Laws, 
(ed.  1836,)  p.  33.     See  Bankrupt 

BANKl>iG.  The  business  of  receiving 
money  on  deposit,  loaning  money,  dis- 
counting notes,  issuing  notes  for  circula- 
tion, collecting  money  on  notes  deposited, 
negotiating  bills,  &c.  See  Cleaveland  on 
the  Banking  System  of  the  State  of  New- 
York,  1867. 

BANKRUPT.  [O.Eng.andFr.fcawJtcr- 
out ;  from  L.  Fr.  banke,  Lat  bancus,  a 
bench,  table  or  counter ;  and  roupt  or  rout, 
Lat  ruptus,  broken.]  Literally,  one  whose 
bench  or  counter,  (place  of  business,)  is 
broken  or  broken  up. 

In  English  law.  A  trader  who  secretes 
himself,  or  does  certain  other  acts  tending  to 
defraud  his  creditors.  2  Bl  Com.  286, 471. 
See  Bankruptcy,  Act  of  Bankruptcy, 
Trader.  A  person  becomes  a  bankrupt 
by  the  mere  commission  of  certain  acts 
defined  by  law,  without  reference  to  any 
legal  proceedings  that  may  be  taken  after- 
wards.    See  8  Taunt.  791,  Dallas,  C.  J. 

*-^*  The  term  bankrupt  had  its  origin 
in  the  incidents  of  trade  and  conmierce,  | 


and  has  come  down  to  us  in  that  connec- 
tion, and  through  the  medium  of  the  laws. 
Bronson,  J.  6  ffiirs  (N.  Y.)  Rep.  343.  Its 
origin  indeed  is  sufficiently  indicated  by  its 
etymology, — the  French  or  Norman  bank 
and  banque,  and  the  Latin  bancus  having 
been  used  from  a  very  early  period  to  sig- 
nify a  bench,  table  or  counter,  on  whidi 
goods  were  exposed  for  sale,  or  money  for 
exchange,  thus  denoting  the  occupation  of 
a  trader,  a  dealer  in  wares  or  merchan- 
dise, a  merchant,  a  money-changer,  or 
banker  in  the  strict  sense  of  the  w<ntL  See 
Bancus.  In  the  Roman  law,  the  word 
mensa  (a  table)  was  used  in  a  similar  man- 
ner, to  denote  the  business  of  an  argenia- 
rius,  or  dealer  in  money.  Dig.  2. 13.  4. 
Nov.  136,  c.  1.  The  word  bankrupt  occnis 
for  the  first  time  in  the  title  of  the  statute 
34  and  36  Hen.  VIII.  c  4,  (^' again^  such 
persons  as  do  make  bank  rupt,^^—a,  literal 
translation  of  the  French  idiom  qui  font 
banque  route)  which  is  the  first  of  the  Eng- 
lish bankrupt  laws.  2  BL  Com.  472,  note  (e.) 
The  persons  against  whom  this  statute  was 
directed  are  more  particularly  described  as 
those  "  who  obtain  other  men^s  goods  on 
credit,  and  then  suddenly  flee  to  parts  un- 
known, or  keep  house,  and  there  consome 
their  substance  without  paying  their  debts.^ 
2  Steph.  Com.  190.  Cowell.  Subsequent 
statutes  have  more  clearly  defined  their  ob- 
jects in  this  particular,  and  under  their 
operation,  and  by  long  and  settled  usage 
the  term  bankrupt  has,  in  English  law,  ac- 
quired a  specific  and  determinate  meaning, 
being  applied  exclusively  to  merchants  and 
traders,  or  those  who  get  their  livelihood  by 
buying  and  selling  for  gain.  2  Steph.  Com. 
193—196.  2  Kenfs  Com.  389.  See 
Trader.  It  is,  however,  not  merely  con- 
fined to  traders  in  the  legal  sense  of  the 
word,  but  is  still  further  narrowed,  by  h&i^ 
restricted  to  those  traders  who  do  certain 
acts  defined  by  law,  tending  to  the  injury 
of  their  creditors;  such,  and  such  only, 
being  the  proper  objects  of  the  bankrupt 
laws.  In  this  view,  a  bankrupt  still  retains 
the  chakiicter  of  an  offender  which  original- 
ly belon^d  to  the  term,  though  in  a  greatly 
modified  sense,  being  no  longer  r^arded 
as  an  actual  criminal  He  becomes  a  bank- 
rupt, as  any  person  becomes  an  ofifender,  by 
committing  an  cu:t  defined  by  law,  and  by 
such  commission  makes  himself  liable,  as  an 
ofifender,  to  be  proceeded  against  in  Uie 
way  of  punishment  Hence  the  distincti<Hi 
between  bankrupt  and  insolvent,  which  has 
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alwajs  been  so  carefully  maintained  in  Eng- 
lish kw.  2  BL  Com,  484.  See  Insolvent, 
^k  man,''  said  Lord  Mansfield^  in  Hassells 
f.  Simpson,  "may  be  insolvent,  without 
being  a  bankrupt ;  and  a  man  may  become 
a  bankrupt  and  yet  be  able  to  pay  258.  in 
the  pound."  1  Dougl  91,  note.  2  W. 
BL  997,  note. 

BANKRUPT.  In  American  law.  The 
meaning  of  this  term  remains  perhaps  to  be 
settled,  although  the  tendency  hitherto  has 
been  to  give  it  the  looser  sense  of  insolventy 
or,  in  other  words,  to  use  the  terms  bank- 
rupt and  insolvent  indifferently,  as  express- 
ive of  the  same  description  of  persons.  See 
Ifuolvent. 

At  the  time  of  the  passage  of  the  first 
bankrupt  hiw  of  the  United  States,  (Act  of 
Ck>Dgr^  April  4,  1800,  repealed  by  act  of 
December  19,  1803,)  the  terms  bankrupt 
and  bankruptcy  seem  to  have  been  under- 
stood m  nearly  or  quite  the  technical  sense 
they  bore  in  the  English  statutes.     After- 
wards, however,  the   distinction  between 
bankrupt  and  insolvent  became  gradually 
obscured,  the  courts  finding  it  difficult  to 
discriminate  with  accuracy  between  bank- 
rupt and  insolvent  laws.     Marshall,  C.  J. 
4  Wheaton's  R.  122.     2  Kent's  Com.  390. 
See  2  StM^  on  the  Const.  §§  1111—1115. 
This  distmction  was  finally  and  effectually 
broken  down  by  the  late  act  of  Congress, 
August  19,  1841,  which  expressly  united 
the  provisions  of  both  descriptions  of  laws, 
and  included  (§  1,)  under  the  denomination 
otbankrupiSy  not  only  "  merchants,  retailers, 
bankers,  factors,  brokers,  underwriters  and 
marine  insurers,'*  who  should  conmiit  cer^ 
tain  acts  of  bankruptcy  specified ;  but  also, 
and  indeed  priouuily,  "  all  persons  whatso- 
ever, residing  in  any  state,  district  or  terri- 
tory of  the  United  States,  owing  debts 
which  should  not  have  been  created  in  con- 
sequence of  a  defalcation  as  a  public  officer, 
or  as  executor,  adminbtrator,  guardian  or 
trustee,  or  while  acting  in  any  other  fiduci- 
ary capacity,"  and  which  they  were  unable 
to  pay.    A  very  able  opposition  was  made 
to  this  extension  of  the  meaning  of  the  term 
bankruptj  in  several  judicial  opinions  deliv- 
ered soon  after  the  passage  of  the  act,  to 
which  its  early  and  total  repeal  (in  1843) 
has  ^ven   additional   weignt  and  value. 
Opinion    of  Bronson,  J.   (dissenting),    5 
^aPs  (N.  Y.)  Bep.  329—371.     Opinion 
of  Wells,  J.  U.  S.  Dbtrict  Court,  Missouri, 
2  N.  T.  Legal  Observer,  185.   See  4  Com- 
stocVs  B.  283. 


Bouvier,  in  his  Law  Dictionary,  has  re- 
stored, in  some  degree,  the  old  distinction 
between  bankrupt  and  insolvent ;  defining 
the  former  to  be  '*  a  person  who  has  done, 
or  suffered  some  act  to  be  done,  which  is  by 
law  declared  «a  act  of  bankruptcy, '^  The 
word  trader,  it  will  be  seen,  is  here  omitted, 
while,  on  the  other  hand,  it  is  prominently 
employed  by  Webster,  in  giving  even  the 
less  technical  sense  of  bankrupt : — "A  trader 
who  fails,  or  becomes  unable  to  pay  his 
just  debts ;  an  insolvent  trader.  In  strict- 
ness, no  person  but  a  trader  can  be  a  bank- 
rupt." So,  a  bankrupt  is  called  by  Mr. 
Justice  Story,  **a  broken  up  and  ruined 
trader:'  3  Story's  R  453.  These  defi- 
nitions, taken  together,  bring  us  very  near- 
ly to  that  of  the  English  law.     See  supra. 

BANKRUPT  LAW.  A  law  for  the 
benefit  of  the  creditors  of  a  bankrupt,  (q.  v.) 
and  for  the  relief  of  the  bankrupt  himselfl* 
A  law  which,  upon  a  bankrupts  surren- 
dering all  his  property  to  commissioners  for 
the  benefit  of  nis  creditors,  discharges  him 
from  the  payment  of  his  debts,  and  all 
liability  to  arrest  or  suit  for  the  same,  and 
secures  his  future  acquired  property  from  a 
liability  to  the  payment  of  his  past  debts. 
Webster.  Mr.  Justice  Story  describos  a 
bankrupt  law  as  *'  a  law  for  the  benefit  and 
relief  of  creditors,  and  their  debtors,  in  cases 
in  which  the  latter  are  unable  or  unwilling 
to  pay  their  debts."  2  Story  on  Const 
§  1113,  note  2,  (ed.  1858.)  Mr.  Stephen 
speaks  of  it  as  a  system  of  law  of  a  peculiar 
and  anomalous  character,  intended  to  afford 
to  the  creditors  of  persons  engaged  in  trade 
a  greater  security  for  the  collection  of  their 
debts  than  they  enjoyed  at  common  law, 
under  the  ordinary  remedy  by  action.  2 
Steph.  Com.  189, 190.  The  present  bank- 
rupt law  of  England  is  contained  in  the 
'^  Bankrupt  Law  Consolidation  Act,"  12  4 
13  Vict.  c.  106,  embracing  the  provisions  of 
the  statutes  6  Geo.  IV.  c  16,  1  &  2  Will.  IV. 
c  56, 2  <fe  3  Will  IV.  c  1 14,  3  &  4  Will  IV. 
c.  47,  and  5  &  6  Vict  c  122,  with  amend- 
ments. Archbold^s  Law  and  Pr.  of  Bank- 
ruptcy, (nth  ei)  b.  2,  pp.  235 — 337. 

The  leading  features  of  a  bankrupt  law, 
or  a  system  established  by  such  a  lawj  as 
distinguished  from  the  ordinary  law  between 
debtor  and  creditor,  are  (1^  the  summary 
and  immediate  seizure  of  all  the  debtor's  pro- 
perty; (2)  the  distribution  of  it  among  the 
creditors  in  general;  and  (3)  the  discharge 
of  the  debtor  from  future  liability  for  the 
debts  then  existing.  Id.  191.  2  Burr.  829. 
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The  leading  distanction  between  a  haiik- 
rupt  law  and  an  iruoltfeni  law,  in  the  proper 
'  technical  tense  of  the  words,  consists  in  the 
character  of  the  persons  upon  whom  it  u 
designed  to  operate ;  the  former  contem- 
plating as  its  objects  hankrupU  onlj,  tiiat 
18,  traders  of  a  certain  description;  Jtke 
latter,  insolvents  in  general,  or  persons 
onable  to  pay  their  debts.  Tliis  has  led  to 
a  marked  separation  between  the  two  sys- 
-  terns,  in  principle  and  in  practice,  which  in 
England  has  always  been  carefblly  main- 
tained, although  in  the  United  Atates  it  has 
of  late  been  effectaally  disregarded.  In 
fnrtlier  illustration  of  Uiis  distinction,  it  may 
be  observed  that  a  ba$ikrupt  law,  in  its 
proper  sense,  is  a  remedy  intended  primar 
rily  for  the  benefit  of  creditors  ;  it  is  set  in 
motion  at  their  instance,  and  operates  upon 
the  debtor  against  his  will,  (in  inpihun^ 
although,  in  its  result,  it  effectually  dis- 
chaiges  him  from  his  debts.  An  insolvent 
laWj  on  the  other  hand,  is  chi^y  intended 
for  the  benefit  of  the  debtor,  and  is  set  in 
motion  at  his  instance,  though  less  effective 
as  a  dischai^e  in  its  final  result  l^nson, 
J.  6  miVs  R.  331, 848.    1  Dane's  Abr.  817. 

BANKRUPTCY.  Tlie  act  of  becoming 
a  bankrupt;  the  state  or  condition  of  a 
bankrupt*  A  status,  or  condition  fixed  by 
legislative  provision.  2  BelPs  Com.  214. 
A  condition  following  upon  the  commission 
of  certwn  acts  defined  by  law.*  2  Steph. 
Com.  191, 192.  Curtis,  J.  13  Howard's  M, 
1 68.  "  A  breaking  up  of  the  bank."  Lord 
£llenborough,3<7amp6. 812.  ^q%  Bankrupt. 

In  a  looser  sense,  (as  used  in  American 
law) — inability  to  pay  one's  debts ;  insol- 
vency. The  stopping  and  breaking  np  of 
business,  because  a  man  is  insolvent,  and 
ntterly  incapable  of  carrying  it  on.*  Story, 
J.  2  Starfs  R,  364,  869.  Bankruptcy 
does  not  consist  in  the  proceedings  in  couit. 
It  takes  place  in  the  course  of  a  man's  busi- 
ness, and  the  proceedings  in  conit  are  to 
ascertain  whether  the  party  was  or  was  not 
a  bankrupt  at  the  time  the  original  petition 
was  filed.  Bankruptcy  is  well  defined  to  be 
*'  the  state  of  a  man  unable  to  pursne  his 
business,  and  meet  his  engagements  in  con- 
sequence of  the  derangement  of  his  affairs." 
Randall,  J.  Crahbe's  R.  466,  466. 

BANLEUCA,  BanUuga,  BaUuoa.  L 
Lat  [Fr.  banlieue ;  from  ban,  a  territory, 
and  leuca,  a  league.]  In  old  law.  A  q>ace 
around  certiun  cities,  towns,  monasteries, 
kc,  distinguished  from  other  ground,  and 
protected  by  peculiar  privileges.    Spelman. 


In  France,  the  word  batdieme  is  laed  to 
signihr  a  district  around  a  city,  usually,  bit 
not  always  a  league  on  all  sides,  throngfa 
whidi  tJie  prodamation  of  the  principd 
judge  of  tiie  place  has  anthoritr.  Id.  P. 
Ctfdopmdi€L,  voc  Ban.  It  is  auo  ased  in 
Lower  Canada. 

BANNERET,  Baneret  (L.  Lat  6«l^ 
rettus,  miUs  bamerettus.']  In  old  Engiisli 
law.  A  name  of  dignity  now  nearly,  if  not 
entirely,  extinct,  denoting  a  degree  neit 
after  a  baron,  and  before  a  knight  1  BL 
Com.  408. 

BANNI,  Bonny.  L.  F^.  A  baniiM 
man ;  an  onUaw.     BritL  c  12, 18. 

BANNI  NUFHARUM.  L.  Lat  In 
old  Engli)^  law.  The  bans  of  matrimony. 
SpelmasL  Cow^  Bracton  nses^siB- 
gular  bastmmm.  Bract  foL  807  b.  Fkta 
uses  bannus.  FUia,  lib.  6,  c.30,§8.  See 
Bannum,  Bannus. 

BANNIMUa  L.  Lat  [from  bammt, 
q.  T.l  We  ban  or  expel  The  form  of  ex- 
pulsion of  a  member  frx>m  Hie  Univeiri^ 
of  Oxford;  by  affixing  the  sentence  in  sone 
public  places,  aa  a  promulgation  of  it 
CoweU. 

BANNIRE,  Banniare.  L.  Lat  [ftw 
bannum,  q.  v.]  In  old  European  law.  To 
proclaim;  to  decree  or  declare  publicly;  to 
publish  an  edict,  decree  or  proclamation, 
(bannum.)  Bannivimus,  ut  unmsqmsque 
judex,  kc ;  we  hare  decreed  that  erery 
judge,  kc.  Deeret.  Ckildeb.  ad  L.  SsJtk. 
c  8.     Spelman. 

To  sunmon ;  to  call  out  by  edict,  either 
to  couit  or  to  military  service ;  to  somiaen 
to  a  standard,  bannum,  or  bannear.  JfuUus 
ad  pladtum  banniatur  nisi,  k^ ;  no  pemon 
i^iaJl  be  summoned  to  court  unless,  4c 
CapiU.  ad  L.  SaUc  par.  1,  c  17.  Spel- 
man. Omnes  leudes  in  exerdtu  gradiendum 
banniti  sunt ;  all  liege  men,  or  vassi^  are 
Bumn^oned  to  go  into  the  army.     Spdman. 

To  proscribe;  to  pot  to  die  ban,  {mtai- 
num  mitiere);  to  confiscate.  MuUos  ban- 
nivit,  oceupans  res  eorum ;  be  proacribed 
many  persons,  ^seizing  their  pr<^rty.  At- 
berLArpentin.  A.  D.IU8.  Spelman.  Re- 
bus omnibus  in  bannum  missis  ;  all  things 
being  put  to  the  ban.  LL.  Longob.  13x  S, 
tit  48,  L  4.     Spdman. 

To  expel  by  a  public  proclamation  «r 
ban  ;  to  banish ;  or  according  to  Sp«lman, 
to  expel  from  a  bannum  or  certain  territoiy, 
(eficere  e  banno  vd  territorio.)  Spelman, 
voc  Ban.  Reg.  Orig.  812  b.  See  Ban- 
nimus. 
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BAICNITTO.    L.  LbL   [from    heamirey 

<).  T.j  la  old  Europeaii  law.  Bankhmeat ; 
eipdflioD  bj  a  ban,  or  public  proclamation. 
Beg,  Oriff,  312  b.    See  Bamnan. 

A  banning,  or  patting  to  the  ban.  See 
Bamire, 

BANNTTUS.  Banniatut.  L.Lat[from 
iaaaire,  q.  T.]  In  old  European  law.  Ban- 
ished; outlawed.  Be^.  Orxg,  812  b.  Feud. 
Hk  S,  tit  28.  1  Pitc  Or.  TriaU,  put  2. 
p.  103.  Skene  observes  that  bcainum  ogni- 
net  a  trumpet;  and  refers  to  the  Scotch  cus- 
tom hj  whichy  when  any  person  was  ban- 
ished or  "  put  to  the  horn,"  the  same  was 
done  with  three  blasts  of  a  horn  or  trumpet 
See  Homing. 

Am  outlaw.  Fat  15  Sdw.  WL  Caw- 
dL    BiounU 

BANxVUM.  L.Lat  [Sax.&m.]  Isold 
Eoropean  law.  A&  edict,  statnte  or  public 
ordinance ;  a  ban.  P<mie$  qui  per  bumum 
^  eoiibiaU ;  the  Inidges  whidi  used  to 
be  established  by  ban.  LL.  L<mgob.  lib.  6, 
tit  1,  L  11.     SpeknoM. 

A  fine  or  penjdty.    Baonum  solvat ;  he 
BhsUparaban.  A  iSfa;r.tit2,§0.   Spelman. 
A  tribute.     Oe^tUt.  Carol  }S\>.  8,  c  88. 
Speiman.  Esprit desLoiSyhy.  90^^20, note. 
Bwishment  or  exile ;  proscription;  con- 
fiscation.   See  Bannire. 

An  anathema  or  curse.  Synod.  Ccnfl. 
A  D.  880.     Speiman. 

A  prodamatioB  or  publication ;  the  pub- 
lication of  marriage  in  a  church.  Cum 
baaiiam  et  tertia  denunUatio  fiat  ante  dee- 
pof^eadonem  ;  when  the  ban  and  third  or 
threefold  publication  is  made  before  es- 
pousals. Bract.  feL  807  b.  See  Brnnnus. 
A  field  or  territory ;  the  limit  or  precinct 
of  a  town.  Speiman.  Villam  cum  omni' 
^Imoihetattinentiii;  the  town  witii  all 
its  bans  (or  boands)  and  appurtenances. 
AAert  Argentin.  cited  iUd. 

The  following  passage  shows  "^e  use  of 
the  word  haMMun^  and  other  Ladn  deriva- 
tires  from  the  same  root  Bannire  manda- 
«M«  et  divulpari  publiee  baaaitos.  Ban- 
nom  etiam,  et  caueam  baani,  pro  qua  baani- 
tos  aUquie  fuerity  et  diem  bannitionis,  4c, 
m  aetis  voUmue  eonHtteri.  LL.  NtapoUt. 
lib.  3,  tit  1.     Spebnan. 

BANNUS.  L.Lat  In  old  Enrfish  Uw. 
A  proclamation.  Bannusregie  ;  &e  kind's 
prodamation,  made  by  tlie  voice  of  a  herald, 
u>rbidding  aU  present  at  the  trial  by  com- 
bat^ to  interfere  either  by  motion  or  word, 
whatever  they  might  see  or  hear.  Bract. 
foL  142.     JF^etOj  m>«  1,  e.  84,  §  1. 


The  banns  of  mAiriage.  Cum  baanus  et 
trina  denundatio  facta  fuerit  ante  deeponea- 
(uNMin.  i^to,  lib.  5,  c  80,  §3.  See  J^onnttm. 

BANNS,  Bane.  \L.  Lat  hanni,  hamuL, 
from  Sax.  ban^  a  public  notice.]  The  pub- 
lic proclamation  which  the  law  of  England 
and  of  Scotland  requires  of  the  intention  of 
parties  to  enter  into  the  marriage  covenant 
StaLAQeo.lY.ii.1^.  2  Steph.  Cam.  2S6yet 
seq.  Bract  io\.Wlh.  BelTeBict  Thepio- 
damation  must  be  made  in  church,  on  three 
successive  Sundays,  during  the  time  of  the 
celebration  of  puUic  woHTship,  when  it  is 
presumed  that  tne  whole  parish  is  present 
The  banns,  however,  may  be  dispensed  witii, 
by  special  license.  P.  Cyclap<sdia.  2 
StepL  Cam,  uh.  eup.  A  similar^  publicar 
tion  is  required  by  law  in  several  of  the 
United  States. 

BANQUfi.  L.  Fr.  A  bench ;  the  table 
or  counter  of  a  trader,  merchant  or  bankw. 
Banque  route  ;  a  broken  bench  or  counter ; 
bankrupt;  or  in  old  English,  hankenmt. 
See  Bankrupt. 

BAR,  Barr.  [Fr.  hurre;  L.  Lat  harra^ 
exeeptio  peremptoria."]  In  pleading.  A  spe- 
cial plea,  constituting  a  sufficient  answer  to 
an  action  at  law ;  and  so  called  because  it 
barred,  i.  e.  prevented  the  plaintiff  from 
further  prosecuting  it  with  effect,  and,  if 
established  by  proof^  defeated  and  destroy- 
ed the  action  altogether.  Now  called  a 
^>ecial  plea  in  bar.    See  Plea  in  bar. 

The  use  of  the  term  bar  is  conunon  in 
the  old  books.  Plaufd.  26,  28.  Co.  Litt. 
308  b,  372  a.  Pleas  are  divided  into  dila- 
tories  and  bars.  Hoh.  245.  Bars  again 
are  divided  into  various  kinds.  Plowd.  ub. 
sup.  Hale^s  AnaL  sect  xlix.  Cowell. 
Bootees  Suit  at  Law,  108,  note.  A  plea  of 
this  kind  was  still  more  ancientiy  termed  by 
Bracton,  after  the  civilians,  ewceptio  peremp- 
toria,  a  peremptory  exception.  Brwt,  M. 
899  b.  FUta,  lib.  6,  c  87.  See  Exceptio. 
The  terms  barrer  and  barre  were  in  com- 
mon use  in  the  law  lan^age  of  France  in 
the  year  1270,  which  is  about  the  same 
period  when  they  first  made  their  i^pear- 
ance  in  English,  pleading.  Ducange,  voc 
Barra.     Steph.  PL  Appendix,  Note  (25). 

BAR.  [L.  Lat  bwra.]  In  practice. 
The  place  in  court  whuA  counsellors  or  ad- 
vocates occupy  while  addressing  the  court 
or  jury,  and  where  prisoners  are  brought 
for  the  purpose  of  being  arraigned  or  sen- 
tenced; usually  designated  by  a  material 
enclosure  of  some  kind,  to  which  the  name 
of  a  bar  may  with  more  or  less  propriety 
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be  given.  Webster  defines  it  to  be  "  the 
railing  which  encloses  the  place  which  coun- 
sel occupy  in  courts  of  justice,"  Accord- 
ing to  this  definition,  all  the  counsel  in 
court  properly  sit  or  plead  within  the  bar. 
In  the  English  courts,  on  the  other  hand, 
many  of  the  counsel,  including  the  great 
body  of  barristers  (who  hence  derive  their 
name,)  sit  without  the  bar,  and  are  for  this 
reason  called  utter  or  outer  barristers  (q.  v.) ; 
the  space  within  being  a  privileged  place 
allotted  to  king's  or  queen's  counsel,  Ser- 
jeants, and  others  having  privilege  or  pre- 
audience. 8  Bl.  Com.  28.  3  SUph,  Com, 
387.  Wharton's  Lex,  voc.  Barrister.  The 
term  bar,  as  expressive  of  a  material  enclo- 
sure, is  used  with  much  more  distinctness 
in  English  than  in  American  practice. 

The  presence  of  the  court,  either  actual 
or  constructive.  A  trial  at  bar  (q.  v.)  is  a 
trial  had  before  the  fiill  court  in  term,  in 
contradistinction  to  the  ordinary  trial  at  rdsi 
prius,  (q.  v.)  A  case  at  bar  is  a  case  presently 
before  the  court ;  a  c^ise  under  argument. 

The  members  of  the  legal  profession, 
collectively,  are  figuratively  called  the  bar, 
from  the  place  which  they  usually  occupy 
in  court  This  was  as  early  as  Keilw,  40. 
See  Barre.  The  same  figurative  use  of  the 
term  has  led,  in  England,  to  the  dbtinction 
between  practitioners  at  the  bar,  including 
barristers  in  the  proper  sense,  and  practi- 
tioners under  the  bar,  comprising  special 
pleaders  and  conveyancers.  Warren^ s  Law 
Studies,  1,  note,  (Am.  ed.)  Attorneys  are 
considered  as  being  always  present  in  court 
1  Tidd's  Pr,  80. 

BARAGARIA.  Span.  A  concubine, 
whom  a  man  keeps  alone  in  his  house,  un- 
connected with  any  other  woman.  Las 
Partid€LS,jaB,Tt  4,  tit  14. 

BARATERIUS.  L.  Lat  In  old  Eng- 
lish law.     A  barretor,  (q.  v^    Spelman, 

BAR ATOR,  Barector.  L.  Lat  A  bar- 
rotor,  (q.  V.)     Spelmtm, 

BARATRY.  [L.  Lat  baratria.]  In 
Scotch  law.  The  crime  committed  by  a 
judge  who  is  induced  by  a  bribe  to  pro- 
nounce a  judgment  Baratriam  committit 
qui  propter  pecuniam  justitiam  baractat ; 
he  conmiits  baratry  who  barters  justice  for 
money.     BelVs  Diet. 

BARATTERIE.  Fr.  In  French  law. 
Barratry.  Emerig.  Tr.  des  Ass,  ch.  12, 
sect  3,  §  1. 

BARJBANUS.  L.  Lat  In  old  Lom- 
bardic  law.  An  uncle,  (patruus,)  LL, 
Zongob.  lib.  1,  tit  10,  L  1.     Spelman, 


BARBITONSOR.  Lat  InoldEndish 
law.     A  barber.     Heta,  lib.  1,  c  31,  §4. 

BABBITS.  L.  Fr.  Sheep.  Dyer,  29, 
(Fr.  ed.)  Litt.  sect  71. 

BARCA*  ItaL  and  L.  Lat  In  old  law. 
A  bark  or  barque ;  a  kind  of  merchant  ves- 
sel    Spelman, 

BARCARIA.  L.  Lat  In  old  EngM 
law.  A  barkary,  or  tan  house ;  a  place  to 
keep  bark  for  the  use  of  tanners.  CowdL 
Towns.  PL  66. 

B  ARCARIUM,  Bercarium,  Berquanum, 
L.  Lat  [Fr.  bergerie,  from  berger,  a  shqh 
herd.]  In  old  English  law.  A  sheepcote 
or  sheep  walk;  aberghery.  Spelman.  Cow- 
ell.     See  Bercaria. 

Barcarius,  Barquarius,  Berquarius.  A 
shepherd ;  a  keeper  of  sheep.     Spelman, 

BARECTATOR,  barector.  L.  Lat  In 
old  English  law.  A  barretor,  or  barrator. 
Spelman,     See  Barretor, 

BARET.  L.  Fr.  A  wranghng  suit 
Britt.  c.  92.     Co.  Litt.  368  b. 

B ARGA,  Bargia.  L.  Lat  In  old  lur. 
A  barge.     Spelman.     Towns.  PI.  226. 

BARGAIN  AND  SALE.  In  convey- 
ancing. The  transferring  of  the  property  of 
a  thing  from  one  to  another,  upon  valuable 
consideration,  by  way  of  sale,  ohep,  Tottd. 
(by  Preston),  221. 

The  instrument,  conveyance  or  assurance 
by  which  such  transfer  is  made.  Jd,  ibid, 
— ^A  kind  of  real  contract,  whereby  Ae 
bargainor,  for  some  pecuniary  considerati(Mi, 
bargains  .and  sells,  that  is,  contracts  to  con- 
vey the  land  to  the  bargainee,  and  becomes 
by  such  a  bargain  a  trustee  for,  or  seised 
to  the  use  of  me  bargainee ;  and  then  the 
statute  of  uses  completes  the  purchase. 
2  Bl.  Com.  388. — A  contract,  in  conaiderar 
tion  of  money,  or  other  valuable  considaur 
tion,  passing  an  estate  in  lands  and  tene- 
ments, by  deed  indented  and  enrolled. 
Bae.  Abr.  Bargain  and  sale. 

Bargain  and  sale  is,  in  England,  one  of 
the  ordinary  modes  of  conveying  estates,  or, 
in  the  language  of  Sheppard,  one  of  the 
^^common  assurances  of  the  kingdom."  Shej^ 
Touch.  221.  In  the  United  States,  it  is  the 
most  prevalent  mode  of  conveyance ;  and 
gives  a  seisin  to  the  grantee  without  any 
entry  or  pernancy  of  Uie  profits.  Paiker» 
C.  J.  16  Afass.  R.  214.  4  Ken^s  Com, 
496,  and  notes.  The  appropriate  and  ope- 
rative words  of  such  a  conveyance  are 
^*  bargain  and  sell,''  ^*  bargained  and  sold,'* 
(L.  Lai.  barganizavit  et  vendidit,)  although 
these  are  not  absolutely  necessary  to  a  good 
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bargain  and  sale,  for  words  equivalent,  such 
as  ^^alien^^  or  ^^ granty^  or  ^^demue  and 
pranty^  will  suffice  to  make  land  pass.  2 
IfuL  672.  Shep.  Touch.  222.  1  Steph, 
Cam,  494. 

%*  A  bamun  and  sale  was  originaUy  a 
coDtract  for  me  conveyance  of  limd  for  a 
valuable  consideration;  and  though  the 
land  itself  would  not  pass  without  livery,  the 
coDtract  was  sufficient  to  raise  a  uie,  which 
the  bargainor  was  bound  in  equity  to  per- 
form. 1  Co.  121  b.  After  the  Statute  of 
Uses  was  passed,  the  use  which  was  raised 
and  vested  in  the  bargainee  by  means  of 
the  bargain,  was  annexed  to  the  poMeaiion^ 
and  by  that  operation  the  bargain  became 
at  once  a  sale,  and  complete  transfer  of  the 
title.  2  Bl  Com,  338.  4  Kent's  Com. 
406.  See  Id.  301,  note.  In  other  words, 
a  bargain  and  sale  was  originally  nothing 
more  than  the  sale  of  a  use,  the  possession 
or  seisin  of  the  land  itself  still  remaining  in 
the  bargainor.  Since  the  Statute  of  Uses, 
the  bargain  and  sale  vests  the  uh,  as  it  did 
before,  and  then  the  statute  vests,  trans- 
fere,  or  annexes  the  possession ;  thus  com- 
pleting the  purchase.  Shep.  Touch,  (by 
treston),  221.  2  Bl.  Com.  338.  See  1 
Steph.  Com.  492 — 496.  See  Use,  Stat- 
ute of  Uses. 

BARGAIN  AND  SALE  (of  goods). 
An  agreement  to  sell,  followed  and  com- 
pleted by  an  actual  sale.*  Com.  Dig. 
Baigain  and  Sale,  (A.) — This  term  is  fre- 
quently applied  to  the  transfer  of  property 
in  goods ;  the  word  bargain  denoting  the 
Arrangement  of  the  terms  upon  which  the 
one  party  sells,  and  the  other  buys ;  and 
the  word  sale  expressing  the  completion  of 
the  contract,  so  as  to  pass  the  property 
from  the  seller  to  the  buyer.*  Shep.  Touch. 
221.  P,  Cyclopoedia.  In  such  cases,  the 
seller  is  called  the  bargainor ^  and  the  buyer 
the  bargainee,  and  the  two  parts  of  the 
transaction  taken  together,  [mcluding  the 
offer  and  acceptance  of  a  consideration,] 
consUtate  the  whole  contract  of  buying  and 
selling  personal  goods,  so  as  effectually  to 
change  the  property.     Id.  ibid. 

A  bargain  and  sale  of  chattels  personal 
is  sometimes  termed  aiPassignment,  (a.  v.) 
and  may,  in  general,  be  made  by  parol,  that 
is,  either  by  mere  writing,  or  by  mere  word 
of  mouth,  and  does  not  require  the  solemnity 
of  a  deed.  But  instruments  in  writing  are 
frequent,  and  in  some  cases  essential,  and 
ve  either  in  the  form  of  a  mere  note  or 
memorandum,  or  of  a  regular  assignment. 


which  last  is  ordinarily  denominated  a  bill 
of  sale.     2  Steph.  Com.  104. 

BARGANIZARE.  L.  Lat.  In  old 
conveyancing.  To  bai^ain;  to  agree. 
Toums.  PI.  55.  Barganizavit  et  vendtdit ; 
(he)  hath  bargained  and  sold.  Bargam- 
zasset;  (he)  had  bargained.  Reg.  Grig. 
1 08.  Dedi,  concessit  barganizavi  et  feoffavi  ; 
I  have  given,  granted,  oargained  and  en- 
feoffed.    1  Leofn.  58. 

BARGEMEN  are  liable  as  common  car- 
riers.    Angell  on  Carriers,  §  79. 

BARGUS.  L.  Lat  In  old  European 
law.  The  branch  or  trunk  of  a  tree  ;  (ra- 
mus, truncus.)  L.  Salic,  tit  69,  §  1.  SpeU 
man. 

BARICELLUS.  L.Lat  In  old  European 
law.  An  officer  who  apprehended  malefac- 
tors, (circitor,  lictor.)  Const.  Mediolanens. 
Car.Y.  Spelman  makes  it  equivalent  to  the 
Fr.  and  Eng.  sergeant. 

BARILLATUM.  L.  Lat  In  old  Eng- 
lish law.  A  vessel  for  containing  liquids. 
Militi  guotidie  liberetur  h  celar*  regis,  barilla- 
tum  vini,  continens  ad  minus  unumjcUonem  ; 
there  shall  be  delivered  to  the  knight,  every 
day,  by  the  king's  cellarer  (steward)  a 
barrel  (?)  of  wine,  containing  at  least  one 
gallon.  Meta,  lib.  2,  c.  5,  §  6.  See  Ba- 
rillus. 

BARILLUS,  Barillum.  L.  Lat  In  old 
English  law.  A  barrel  Cartular.  Hen. 
de  Oilli,  temp.  Hen.  II.     CowelL 

BARE,  [Lat  cortex,]  is  sometimes  figu- 
ratively used  to  denote  the  mere  words  or 
letter  of  an  instrument,  or  outer  covering  of 
the  ideas  sought  to  be  expressed,  as  distin- 
guished from  its  inner  substance  or  essen- 
tial meaning.  *^  If  the  bark  makes  for  them, 
the  pith  makes  for  us.''  Lord  BaconU  Arg. 
Case  of  the  Postnati  of  Scotland,  Works, 
iv.  333.     See  Cortex,  ((ai  llBret  iJI  liteil,  i&c 

BARO,  Barus,  Viro.  L.  Lat  [Lat 
vir  ;  B&x.wer,war,var  ;  O.Fr.ber  ;  Alam. 
bar  ;  Gra3co-barb.  $apos.^  In  old  European 
law.  A  man.  Si  guts  baroni  viam  suam 
obstaverit ;  if  any  one  shall  stop  a  man's 
way.  L.  Salic,  tit  33,  §  1.  Spelman. 
Si  barus /um/  qui  fceminam  percusserit ; 
if  it  be  a  man  who  has  struck  a  woman. 
L.  Alam.  tit  95. 

A  freeman,  or  freedman,  (homo  liber  et 
libertinus.)  Si  andllafuerit,  solvat  solidum 
unum  ;  h  haras  fuerit,  similiter  ;  si  servus 
fuerit,  medium  solidum  ;  if  it  be  a  maid 
servant,  he  shall  pay  one  shilling ;  if  a  free- 
man, the  same ;  if  a  slave,  half  a  shilling. 
L.  Alam.  tit  95.     Spelman. 
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A  Btroag,  lUe-bodied  man,  {vkr^^rtii  in 
laboribusj)  who  ier?€8  for  hire,  (mereena- 
n'ttf).  6VMf.  ArabicO'LaU  IMar^  Orig, 
lib.  9,  c  4.     JSpdman. 

A  warrior  or  cbie^  as  distingoialied  by 
■tmigth;  a  baran.  Swnt  et  aliipottntes 
nA  Ttgt^  qui  dkmmitwr  barones,  id  est^  rahur 
hdU;  tbere  are  also  other  poworfol  mea 
noder  the  kng  who  are  odled  barones 
(barons)y  that  is,  the  strei^th  of  war. 
jbroct  foL  5  k 

A  life,  or  body  guardsman,  (sateliet ; 
$mf9s,  /gfayyat,  bmrottgui,  varonput)     Spel" 


A  vassal  or  feudal  tenant ;  a  freeholder ; 
(liber  tenetu)  ;  a  proprietary  owner  of  Urnd, 
\dominu$  pri^rieUBnmsrtiimmoUiis.)  LL. 
MmkiUm,lLMUg.ScoLc.\,%Z.   Spelmon. 

A  head  or  chief  vassal  (va99QMu»  capi- 
Mii)y  or  tenast  in  aapiie ;  one  who  held 
his  liuids  immediately  of  the  king,  by  mili- 
taiy  service.     LL,  Mak,  ub.  w^ 

A  fendal  lord.  Mag.  CIvart.  9  Hen.  IIL 
c  SI.  Id.  Jokan.  c  43.  Majarei  haraM$  ; 
greater  barons.     Id.  c  14. 

A  baron,  lord  or  DoblemaB.  BroBcU  to\. 
d51  b.     Spdman. 

A  baron,  or  judge  of  the  exchequer. 
BrwU  foL  lie  b.  FUia,  lib.  2,  c.  27. 
Spelman. 

A  freeman.  Tanquom  baro  vel  aliui 
Uh^  homo.    Fleta,  lib.  2,  c  2,  8  12. 

A  citiaea  of  a  city  or  town,  having  cer- 
tain privil^s ;  a  chief  citizen.  /^to,lib. 
S,  c  2,  §  13.  Id.  c  55,  §  1.  Barones  de 
qwnque  portvkuM  ;  barons  of  the  Cinque 
Ports.  ir«^,  «wt.  9  Hen.  IIL  c  9.  FUta, 
Ub.  2,  c  55,  §  1. 

A  husband,  (Fr.  Uarmt).  Spdman.  See 
Bwrmu 

BARON.  L.  Fr.  and  Eng.  [L.  Lat 
bmrOj  L.  Pr.  &arou9i,  qq.  v.J  A  lord  or  noble- 
Bum ;  the  most  genend  title  of  nobility  in 
England.  1  BL  Com.  398,  899.  Finch's 
L^  b.  2,  eh  2. 

A  particular  degrea  or  title  of  nobility, 
next  to  a  viscount  1  BL  Com.  898,  899, 
405. 

A  judge  of  the  court  of  exchequer.  3 
BL(hm.4L  CkmelL  S^Barom^the 
Excheqtier. 

A  husband.  1  Bl  Com.  432, 442.  See 
Bar^  and  Feme. 

A  freemaa.  Oo.  LiH.  58  a.  See  Baro, 
Hio  ehief  citiaens  of  London,  Tork,  and  of 
aome  other  plaees  in  which  the  citiaens 
possess  pecuar  franchises,  are  called  in 
eariy  charters,  5«i^oii»  ;  and  the  same  name 


was  given  to  the  freemen  of  the  Cbt^ 
Porta.  Spelman.  Bract  foL  117  b.  P. 
Cyclopcedia. 

*^*  The  word  5ciron  is  of  Norman  origin, 
and  is  supposed  by  Spelman  to  have  Men 
introduced  into  En^^d  about  the  tinie  of 
the  Conquest    Baro^  its  Latin  foim,  oooon 
indeed  in  the  laws  of  Edward  the  Goekmat 
and  other  ancient  coUectiona,  but  Spefaaan 
supposes  it  to  have  been  hwtroduoed  m  these 
cases  by  a  later  hand.     As  to  its  etymolo- 
gy, some  have  traced  it  to  the  ftoro,  tofo, 
varro  and  vero  of  the  ancient  Latin  writen, 
others  to  the  fifK  of  the  Greeks.    Spel- 
man, however,  has  shown  satisfadoiy  resr 
sons  for  deriving  it  from  the  laaguage  of 
the  barbarian  nations  who  overran  the  Ro- 
man empke.     Its   radical  and  prinitife 
meaning  aeems  to  have  been  the  samewitii 
thai  of  the  Latin  v»r,  a  man,  and  roiB 
through  the  «o«f,  fMtr,  and  var  of  Uie  An^ 
Saxons,  the  her  of  ^e  FVanks,  the  W  of 
the  Alamanni,  /in  tJieir  laws  and  chaften 
bar%8  and  jMsro,)  and  the  haro  of  the  I/Nn- 
bards  and  SaliaiM ;  thus  denoting  a  common 
origin  of  the  word  at  this  period.   Spdmtok. 
fienoe  the  lower  Greek  ^mfty  fimfm,  mmI 
fimfmyYt.    This  primitive  meaning  of  sits 
became  gradually  modified   into  that  of 
freeman^  etrong  or  able-bodied  i9uza,(eee 
Baro^  until  the  word  came  to  be  appro- 
priated by  the  feudal  law,  to  signify  one  wk> 
neld  lands  of  a  superior  by  military  and 
other  services;  a  vasealy  or  feudal  teaant; 
(see  Baro,)  one  who  acknowledged  hunself 
to  be  his  lord's  man,  {homo,  see  Momage;) 
and  whose  bodily  ability  to  bear  anns  was 
of  course  an  essen^  qualification.    It  was 
after  it  had  acquired  this  feudal  sense  of 
tenant,  that  it  was  introduced  into  the 
English  law,  the  earliest  use  of  the  tern 
being  to  denote  that  class  of  persons  who 
held  lands  of  a  superior  by  military  and 
other  honorable  services,  and  who  were 
bound  to  attendance  m  the  courts  of  that 
superior,  to  do  homage,  and  to  assist  in  tlie 
various  business  transacted  there.     P.  Qf- 
dopasdia.    The  court  itaelf  in  which  these 
tenants  had  to  perferm  their  services,  is 
called  to  this  day  the  couri  betron  ;  more 
correctly,  (as  sonil  suppose)  the  cooit  of 
the  barons,  (cvtmi  baarimnm^     8  BL  Cbai. 
38.     The  term  baron,  however,  soon  oame 
to  be  dmost  exclusiv^y  applied  to  tiioee 
who  held  lands  immediately  of  the  ki^i 
the  tenants  in  eapite,  or  tenants  in  chief  of 
the  crown ;  and  continued  to  be  oaed  in  this 
sense  for  two  centuries  and  a  half  after  the 
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conquest  Fcv  tbe  origin  and  applicsdoB 
of  the  term  aaa  titie  of  nobility  in  England, 
see  Spelmam^  SMmU  Tides  of  Honor^ 
Hmtul^s  British  Antiquities^  P.  C^lopcedia. 
BARON  AND  FEME.  L.Fr.  Hnsband 
and  wife.  A  phiase  of  oonetant  ooconence 
in  the  older  l«w  books,  and  not  yet  ob8<4ete. 
Bdrtm^  in  this  connecti<Mi,  is  supposed  by 
Blackstone  and  other  writers,  to  hare  the 


)  of  lordy.  implying  superiority  and  pro- 
tection. 1  JBL  Com.  442.  C(k  Liti.  112  a. 
Bal,  accofding  to  Spehnan,  it  is  to  be  taken 
in  its  simple  primitive  sense  of  man.  See 
jSSoro.  BofTom  and  femt  therefore  strictly 
means  nothing  more  than  man  and  woman, 
or  mam  and  wife;  (Gr.  Mp  mc  yitvh\  Lat 
Wp  et  muUer  ;}  nwlier  being  always  used 
in  tbe  old  law  in  the  sense  of  wife,  (uxor.) 
I^feimany  toc  Btn^,  Of  these  tenns,  feme, 
frn^  or  fimme,  is^  still  separately  and  fre- 
quently nsed  to  signify  a  woman,  or  wife, 
See  J^emej  Feme  covert,  MuUer.  "  A  feme 
took  baron  ;**  that  is^  a  woman  took  hus- 
band.     Oro.  Miz.  825. 

BARONAGE.  [L.  Lat  baronapium.] 
In  English  law.  The  collective  body  of  the 
barons,  or  of  the  nobility  at  large.  Spel- 
many  toc  Baronagium,    P.  Cyclopadia, 

BARONAGIUM,  Bamagium.  L.  Lat. 
In  English  law.  The  whole  body  of  the 
barons  {int^ra  classis  baronum ;)  the 
haromape  of  the  king's  court  answenng  to 
the  homage  in  the  court  of  the  manor  or 
inferior  lord.     Spelman,  voc.  Baro. 

The  retinue,  attendants  or  following 
(Laft  dieniela  seu  oomitatus,  Fr.  le  train)  of 
a  boron.     Id, 

BARONATUa    See  Baronia. 

BABONET.  [L.  Lat  baronettus,  q.  v.] 
An  English  name  of  dignity,  which  in  its 
etymology  imports  a  little  baron.  It  is  an 
h^ditary  dignity  created  by  letters  patent, 
and  usually  descendible  to  the  issue  male, 
but  is  not  a  title  cd  nobility.  1  Bl.  Com. 
403.  It  was  instituted  by  King  James  I. 
A.  D.  1611,  in  order  to  raise  a  competent 
snm  for  Uie  reduction  of  the  province  of 
Ulster  in  Ireland.  Id.  ibid.  The  title, 
howerer,  occurs  in  records  and  statutes  at 
a  raach  earlier  period.  Spelman,  voc. 
Baronettus. 

BAKONETTUS,  Baroneellus,  Baronu- 
htt,  Baronculus^  Barietdua,  Baronieulus. 
L.  Lat^  [dimin.  of  baro,  q.  v.1  In  old  Eng- 
lish law.  A  baronet;  a  uttle  or  lesser 
baron.  The  term  occurs  in  authors  of  the 
time  of  Edward  U.  See  Spelman,  by 
whom  it  is  explained  at  lengtL 


BARONIA,  BaromUus.  L.  Lat  [from 
baro,  i^  V.J  In  old  English  law.  A  barony. 
The  digmty,  territory,  patrimony  or  fee  of 
a  baron.  Spelman,  voc.  Baro.  Mag.  Cart 
9  Hen.  IIL  c  8L     Co.  Litt  83  b. 

A  manor,  or  the  territory  of  a  manor. 
Spelman,  ub.  sup. 

A  house  of  a  certain  kind  in  London*  M, 

A  part  of  a  county  corresponding  with  a 
hundred.    Id. 

Caput  baronue  ;  the  head  of  a  barony ; 
the  castle  or  chief  house  of  the  baron*  Id. 
See  Barony. 

BARONISSA.  L.  Lat  in  old  Eng^ 
lish  law.  A  baroness,  the  wife  of  a  baron. 
Bract  fol  851  b.   Fleta,  Hb.  6,  c.  10,  g  16. 

BARONS  OF  THE  CINQUE  PORTa 
[Lat  barones  quinque  portuum.']  Members 
returned  to  pariiament  from  the  Cinque 
Ports  of  Eng^nd.  See  Cinque  Ports. 
Spelman  applies  the  term  barons  to  the  in- 
habitants of^ those  ports  genendly. 

BARONS  OF  THE  EXCHEQUER. JL. 
Lat  barones  scaccarii,  or  descaccario.']  The 
six  judges  of  the  Court  of  Exchequer  m  Eng- 
land, of  whom  one  is  styled  the  chief  barcm ; 
answering  to  the  justices  and  chief  justice  of 
other  courts.     Molthouse,    P.  Cyclopcedia. 

*^*  The  Court  of  Exchequer  was  insti- 
tuted immediately  after  the  conquest,  and 
it  is  probable  that  the  judges  wero  so  de- 
nominated from  the  beginning.  They  are 
called  barons  in  the  earliest  exchequer 
record,  namely,  the  Pipe  Roll  of  31  Henry 
I.  In  accounting  for  this  term,  Mr.  Reeves 
observes  that  the  administration  of  justice 
in  those  days  was  so  commonly  attendant 
on  the  rank  and  character  of  a  baron,  that 
baro  and  justitiarius  were  often  used  sy- 
nonymously. 1  Beeves^  Hist  Eng,  Law,  51. 
See  1  Bob.  Charles  Y.  Appendix,  note  xxiii. 
Spelman  thinks  it  may  have  been  derived 
from  the  Norman  custom  of  giving  the  title 
of  baron  to  judges  and  magistrates  gen- 
erally. And  see  the  explanation  in  Fleta, 
lib.  2,  cc.  26,  27.  Barones,  however,  it  is 
thought  ma^  mean  nothing  moro  than  the 
men,  that  is,  the  chief  men  of  the  ex- 
chequer.    P.  Cyclopcsdia,     Sec  Baro. 

BARONY.  [L.  Lat  baronia,  baronaims.] 
In  English  law.  The  dignity  of  a  baron. 
Spelman,  voc  Baronia. 

A  species  of  tenure.  To  hold  by  barony 
anciently  meant  to  hold  lands  by  the  service 
of  attending  the  king  in  his  courts,  as 
barons;  or,  according  to  Spehnan,  to  be  a 
baron  of  the  realm,  {esse  baro  regni.)  Id. 
P.  Cyelopeedia. 
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The  territory  of  a  baron,  or  the  hmds 
which  form  hia  tenancy.  Spelman.  BelVf 
Diet  A  barony  sometimes  consisted  of 
several  manors,  the  chief  of  which  was  called 
caput  baronies  Crabh^s  HUt  Eng.  Law^ 
72.     See  Baronia^  Caput  haronicB. 

BAROUN,  Barraun,  Barun.  L.  Fr. 
Baron.  Con/,  Car  tar.  26  Edw.L 

Husband.  Fear6.  H.  1  Edw.  II.  4.  T.  4 
Edw.  II.  107. 

BARRA.  L.  Lat  [L.  Fr.  barre,]  In 
old  pleading  and  practice.  A  bar  to  an 
action ;  a  plea  contaminff  a  sufficient  answer 
to  the  action ;  a  plea  m  bar.  Dyer,  56, 
(Fr.  ed.)     See  Bar. 

The  oar  of  a  court  Apprenticius  ad 
barras  ;  an  apprentice  at  the  bars ;  a  bar- 
rister. Co.  LitL  Z12  9l  ^qq  Apprenticius  ad 
legem.  Ad  barram  vocalus  ;  called  to  the 
bar.     1  Ld.  Raym.  696.     See  Barrister. 

BARRASTERIUS.  L.  Lat  In  old 
records.  A  barrister;  a  pleader  at  the  bar, 
{repagularius  causidicus^     Blount. 

BARRATARK  L.  Lat  In  old  Eng- 
lish law.  To  embezzle.  Clerks  %  Prax. 
Cur.  Adm.  tit  39. 

BARRATOR.     See  Barretor. 

BARRATROUS.  Fraudulent;  having 
the  character  of  barratry.  Story,  J. 
8  CrancKs  R.  39. 

BARRATRY.  [Fr.  haraterie,  baratterie  ; 
L.  Lat  barataria  ;  from  Ital.  barratria,  or 
Fr.  barat,  deceit,  fraud.]  In  marine  in- 
surance. Fraudulent  conduct  on  the  part 
of  the  master  of  a  vessel,  in  his  character  of 
master,  or  of  the  mariners,  to  the  injury  of 
the  owner  of  the  ship  or  cargo,  and  with- 
out his  consent ;  including  every  breach  of 
trust  committed  with  dishonest  views.* 
3  Kenfs  Com.  306.  An  act  committed  by 
the  master  or  mariners  of  a  ship,  for  some 
unlawful  or  fraudulent  purpose,  contrary  to 
their  duty  to  their  owners,  whereby  the 
latter  sustain  an  injury.  Story,  J.  8 
CrancJCa  R.  39.  Casaregis  confines  it  to 
this  sense.     Disc.  1,  n.  77. 

In  a  larger  sense,  barratry  comprehends 
negligence  as  well  as  wiliiil  misconduct,  and 
in  this  sense  it  \&  used  by  the  French  wri- 
ters. PardessuSy  Cours  de  Droit  Com. 
tome  iii.  n.  772.  3  Kenfs  Com.  306.  In 
some  recent  American  cases,  the  courts 
seem  to  be  approximating  to  this  meaning. 
Id.  300,  note.  "  Every  wilful  act,  on  the 
part  of  the  master,  of  known  illegality, 
every  gross  malversation  in  his  office  or 
criminal  negligence,  by  whatever  motive 
induced,  whereby  the  owner  is  damnified, 


comes  within  the  legal  definition  of  barra- 
try."    Shaw,  C.  J.  2  Cushing's  R.  612. 

*^*  The  term  barratry  is  supposed  by 
some  to  be  derived  from  the  Italian  law,  b 
which  barratria  has  the  sense   of  fraud 
committed  in  contracts  and  sales.    Du- 
fresne.     Lord  Ellenborough,  8  East,  126. 
Others  have  derived  it  mm  the  SpaniBh 
barateria,   which  has  a  similar  meaning. 
Johnson,  J.  3  Peters*  R.  222 — ^280.    Eme^ 
igon,  who  writes  the  word,  baratterie,  says 
it  is  a  barbarous  word  unknown  to  an- 
tiquity.    Tr.  des  Ass.  ch.  12,  sect  3,  §  1, 
citing  De  Luca  de  Credito,  disc.  106,  n.  28. 
Straccha,  01.  SI,  n.  1.     Pasquier,  (liv.  8, 
ch.  3,  p.  682,^  makes  it  to  be  derived  from 
barat,  signifying  fraud,  trickery,  falsehood. 
From  whatever  source  it  may  have  been 
introduced,  there  is  little  doubt  that  radi- 
cally it  imports /mt«/,  and  hence  it  is  gen- 
erally agreed  .in  English  and  American  law 
iti&t  fraud  must  be  a  constituent  of  the  act 
of  barratry.    12  Johns.  R.  128.    14  Mass. 
R,  1.   Johnson,  J.  ub.  sup.    Abbott  on  Ship. 
183.     But  the  word  fraud,  as  used  in  de- 
fining this  act,  is  itself  not  always  unde^ 
stood  in  its  stricter  sense,  as  implying  a 
dishonest  or  injurious  intention.     Hence 
acts  done  by  the  master  of  a  vessel,  even 
with  the  view  of  promoting  the  owner^s 
interest,  may  nevertheless,  in  certain  cases, 
amount  to  barratry.     Accordingly,  under 
the  denomination  of  barratry  are  properly 
included   not    only  the    grosser    acts  or 
crimes  of  destroying  or  running  away  wi^ 
a  vessel  or  cargo,  and  stealing  die  cargo  by 
the   mariners,  but  also   acts  inconsistent 
with  the  owner's  instructions,  or  not  con- 
sonant to  the  laws  of  the  land:  such  as 
sailing  out  of  port  without  paying  port 
duties,  disregard  of  an  embargo,  breach  of 
blockade,  smuggling,  cruising  under  a  let- 
ter of  marque  against  the  owner's  instruc- 
tions and  intentions,  and  deviation  fix)m 
the  voyage  in  some  cases.     See  Abbott  on 
Ship.  (Perkins'  ed.  1846),  183,  and  note, 
ibid.    The  English  and  American  cases  are 
not  altogether  in  harmony  on  this  subject, 
the  cause  of  which  has  been  well  explained 
by  Johnson,  J.  in  the  opinion  alr^dy  re- 
ferred to. 

BARRATRY,  Barratrie,  Baratry,  In 
Scotch  law.  The  crime  of  a  judge  who 
receives  a  bribe  for  a  judgment  Skene  de 
Verb.  Sign.  Brands.  See  Baratry,  Bar- 
retor. 

BARRE.  L.  Fr.  In  old  English  law. 
Bar;  the  bar  of  a  court     Ore  Jeo  ne  re- 
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tpondera  pas,  nus  n  jeo  Jut$$e  d  la  barre, 
jeo  vaus  respondisse  Uen  toste  ;  1  will  make 
no  answer  now,  but  if  I  were  at  the  bar,  I 
would  answer  you  very  soon.  Yearb,  P. 
6  Edw.  IIL  44. 

Bar ;  a  plea  in  bar.  Dyer,  118,  (Fr.  ed.) 
Lehaxre  nesi  bane;  the  bar  (plea)  is  not 
good.    Keilw.  11, 

Bar;  the  bar.  The  members  of  the 
legal  profession,  seijeants  or  barristers, 
practising  in  a  particular  court  Fuit  clere- 
ment  dit  dt  agree  per  tout  le  barre  <k 
tout  le  banke;  it  was  clearly  said  and 
^reed  by  all  the  bar  and  all  the  bench. 
jf«7tr.  40. 

BARRETOR,  Barrettor,  Barrator,  Bo- 
rotor,  Barratoure.  [L.  Lat.  barector,  barec- 
tator,  barateriue.  According  to  Coke,  from 
Fr.  harat,  a  wrangling  suit,  a  brawl  or  quar- 
rel; according  to  others,  from  Fr.  barat, 
deceit,  fraud.]  In  criminal  law.  A  com- 
mon mover,  exciter  or  maintainer  of  suits 
and  quarrels  either  in  courts,  or  elsewhere 
in  the  country ;  a  disturber  of  the  peace 
who  spreads  false  rumors  and  calumnies, 
whereby  discord  and  disquiet  may  grow 
among  neighbors.  Co,  Litt,  368.  Stat, 
Wesim,  1,  c  18.  8  Co.  86.  Latch,  194. 
Cro.  Car,  192.  Termes  de  la  Ley,  Cowell, 
Shaw,  C.  J.  11  Pick,  R  432,  434.  See 
Barretry, 

In  old  law.  A  Htigious,  contentious 
person,  {litigator,  contentiosus) ;  one  who 
haunts  the  courts,  [qui  prcetorium  nimis 
frequentat).  Spelman,  Jlortensiua  Caval- 
canue,  cited  ibid. 

In  Scotch  law.  A  simonist;  a  judge 
who  takes  a  bribe  for  giving  judgment. 
Skene  de  Verb,  Sign,  voc.  Barratrie, 

BARRETRY,  Barratry,  [L.  Lat  bar- 
ratria,  barateria,]  In  criminal  law.  The 
act  or  offence  of  a  barretor,  (q.  v.);  usually 
called  common  barretry.  The  offence  of 
frequently  exciting  and  stirring  up  suits 
and  quarrels,  either  at  law  or  otherwise. 
ABl.  Com.  134.  4  Steph,  Com.  262.  No 
one  can  be  convicted  of  a  single  act  of 
barretry;  for  every  indictment  for  that 
offence  must  chaise  the  defendant  with  be- 
ing a  common  barretor,  4  Chitt,  Bl,  Com, 
134,  note.  Steph,  Crim.  Law,  67.  4  Steph. 
Com,  262.  See  11  Pick,  R.  432.  1  Bai^ 
ley's  R,  379.      U.  S.  Digest,  barratry. 

This  word  is  sometimes  written  barra- 
try, thus  confounding  it  with  quite  a  differ- 
ent offence.      See  Barratry. 

BARRISTER,  (and  formerly)  BARRAS- 
TER.    [L.  Lat.  barrasterius,  from  barra,  a 


bar,  q.  v.]  In  English  practice.  One  who 
appears  at  the  bar  of  a  court,  in  discharge 
of  his  duty  as  an  advocate ;  one  called  to 
the  bar  {ad  barram)  ;  a  pleader  at  the  bar, 
counsellor,  or  advocate ;  the  lower  of  the 
two  degrees  of  counsel  in  the  English 
courts.* 

Barristers  were  at  first  styled  appren- 
tices at  law  [apprenticii  ad  legem),  or  ap- 
prentices at  the  bars,  {apprenticii  ad  bar- 
ras),  answering  to  the  degree  of  bachelor 
in  the  universities.  They  seem  to  have 
been  first  appointed  by  an  ordinance  of 
King  Edward  I.  in  parliament,  in  the  20th 
year  of  his  reign.  Spelman,  voc  Apprenr 
ticii.  Dugdale,  Orig,  Jur.  66.  1  Bl. 
Com.  23,  note.  3  Id.  27.  3  Steph.  Com. 
386.  See  Apprenticius  ad  legem.  The  great 
body  of  barristers  are  called,  especiaUy  in 
the  older  books,  utter  or  outer  barristers, 
because  they  sit  and  plead  without  {ouster) 
the  bar ;  as  distinguished  from  those  who 
have  privilege  to  sit  within  the  bar.  See 
Bar. 

BARTER  The  exchange  of  one  com- 
modity, or  article  of  property,  for  another. 
Distinguished  from  a  sale,  which  is  an  ex- 
change of  goods  or  property  for  money. 

BARTON,  Berton,  [from  bar,  a  lord, 
and  tun,  a  land  or  farm.  Spelman,  voc 
Baro.l  A  word  used  in  Devonshire,  and 
other  parts  of  England,  for  the  demesne 
lands  {prcedium  dominicum)  of  a  manor; 
sometimes  for  the  manor  house  itself;  and 
in  some  places  for  outhouses  and  fold 
yards.  Spelman.  Cowell.  Blount,  2  Co. 
66,  Tooker's  case.     See  Berton, 

BARUN.  L.  Fr.  Baron;  a  baron. 
LL,  Qui,  Cong,  L  23. 

Husband.  Mem,  in  Scacc.  H.  18 
Edw.  I. 

BAS.  Fr.  [L.  Lat  bassus,]  Low; 
base ;  or  inferior. 

BAS  CHEVALIERS.  In  old  English 
law.  Low,  or  inferior  knights,  by  tenure 
of  a  base  military  fee,  as  distinguished 
from  barons  and  bannerets,  who  were  the 
chief  or  superior  knights.  Cowell,  Ken- 
neths Gloss, 

BASCHK  L.  Fr.  Inquest;  an  in- 
quest or  inquisition.  LL,  Gul,  Cong,  1.  4. 
Howard  renders  it  "the  hundred." 

BASE.  [L,¥T,bas,]  Low;  inferior.  See 
infra, 

BASE  COURT.  In  English  law.  Any 
inferior  court  that  is  not  of  record,  as  a 
court  baron,  &c.    Kitchin,  95,  96.    Cowell. 

BASE  ESTATE.     [¥t.  bas  estaU]    In 
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Bngliaii  law.    That  estate  vhich  base  ten- 
ants have  in  their  hind.     CawelL 

BASE  FEE.  In  English  hiw.  An 
estate  or  fee  which  has  a  qualification  sab- 
joined  thereto,  and  which  must  be  deter- 
mined whenever  the  qualification  annexed 
to  it  is  at  an  end.  As  in  the  case  of  a 
grant  to  A.  and  his  heirs,  tenanta  of  the 
maoMt  of  DaU;  in  this  instance,  whenever 
the  heirs  of  A.  cease  to  be  tenants  of 
that  manor,  the  grant  is  entirely  defeated. 
This  kind  of  estate  is  a  fee  simple,  becanse 
it  is  limited  to  the  heirs  general,  and  may 
by  possibility  endure  forever,  yet,  as  that 
duration  depends  upon  the  concurrence  of 
collateral  circimistanceSy  which  qualify  and 
deboM  the  purity  of  the  donation,  it  is 
therefore  not  an  absolute  but  a  qualified,  or 
&a«e  fee.  %  Bl.  Com.  109,  lia  1  Stepk. 
Com.  225. 

A  tenure  in  fee  at  the  will  of  the  lord. 
See  Beat  estate^  Bate  Unmnt.  To  hold  in 
foe  hasBj  is  to  hold  at  the  will  of  the  lord. 
Termei  de  la  Ley,     Cowell. 

BASE  RIGHT.  In  Scotch  law.  A 
subordinate  right;  the  right  of  a  sub- 
vassal  in  the  lands  held  by  him.  BelVs 
Diet. 

BASE  SERVICES.  In  old  English 
law.  Such  services  as  were  only  fit  for 
peasants,  or  pei^isons  of  a  servile  rank ;  as 
to  plough  the  lord^s  land,  to  make  his 
hedges,  to  carry  out  his  dung,  or  other 
mean  employments :  villein  services.  2  BL 
Com.  61. 

BASE  TENANTS.  In  English  kw. 
Tenants  who  performed  to  their  lords  ser- 
vices in  villenage ;  tenants  who  held  at  the 
will  of  the  lord,  as  distinguished  from 
fraTik  tenants,  or  firoeholders.  Cowelly  voc. 
Base  estate. 

BASE  TENURK  [L.  Lat.  hassa  ten- 
ura."]  In  English  law.  A  holding  by  vil- 
lenage, or  other  customary  service,  as  dis- 
tii^uished  from  the  higher  tenure  in  cap- 
ites or  by  military  service;  or  from  free 
service  generally.  Cowell.  2  Steph.  Com. 
61. 

BASILS.  [L.  Lat  baselli.]  A  kind  of 
money  or  coin  abolished  by  Henry  11. 
Hollimh,  Chron.  p.  67.    Spelman.  Cowell. 

BASiAETs,  BaffcXedf.  Gr.  King;  empe- 
ror. The  title  given  to  the  emperor  Justi- 
nian, in  some  of  his  Novels.  See  Nov.  2, 
3,  4,  6,  et  seq. 

BASILEUS.  Gr»co-Lat  [Gr.  ^«irtX»*f.] 
King.  A  title  frequently  ^ven  to  the  king 
in  &i^and,  in  charters  before  the  con- 


quest, in  imitation  of  th^  asaumed  b j  the 
emperors  of  the  east  and  west  1  BL  (km. 
242.  Stiden's  Tit  </  Hon.  L  2.  1  (k 
44,  [22.1     1  Spew^8  Chancery,  U. 

BASILICA.  Gr8eco-Lat[from6r.^i«x. 
Ilea,  royal,  or  fianXus,  BasiLJ  A  compila- 
tion of  Roman  and  Gre^  law,  in  the 
Greek  language,  made  during  the  latter 
part  of  the  ninth  and  the  b^pmiing  <^  the 
tenth  cei^uries,  under  the  superint^^iee 
of  the  Greek  emperors  of  Con^«itin(»k 
It  was  first  undertaken  by  BasUius  Mer 
ctdoy  (from  whom  it  is  supposed  by  some 
to  derive  its  name,)  and  completed  by  his 
son  Leo  Philosophus,  who  puDlished  it  as 
a  code,  A.  D.  887.  It  consisted  of  Mxty 
books,  embracing  the  whole  of  Justiniaa's 
law  collections,  as  well  as  the  single  c<»- 
stitutions  issued  by  him  and  his  snccessofta. 
About  the  year  946,  the  emperor  Cowtos- 
thie  Porphyrogenitus  undertook  a  new  edi- 
tion of  the  Baulica,  ('AvMiAifwcc  r<3y  jSmOicA^) 

through  which  the  work  has  been  preserr- 
ed  to  the  present  time,  although  only  thi^ 
ty-siz  books  have  reached  us  comply 
1  Macheld.  Civ.  Law,  61,  §  75.  This 
Romano-Greek  code  continued  to  be  of 
authority  until  after  the  ccmquest  of  Con- 
stantinople, and  the  destruction  of  the 
Greek  empire  by  the  Turks,  A.  D.  1468; 
and  even  forms  at  the  present  day  the 
principal  foundation  of  the  private  law  of 
Greece.     Id.  64,  §  77. 

BASSE  JUSTICK  Fr.  In  feudal  law. 
Low  justice ;  the  ri^ht  of  a  feudal  lord  to 
try  persons  accused  of  petty  offences  or 
trespasses.  £sprit  du  Lois,  lir.  28,  c  4S. 
See  Justice. 

BAS8VS, Basso, Basso.  JmLsA.  Inold 
English  law.  Low.  Bassa  haia;  a  low 
he^e.  Beg.  Grig.  267  b.  Brovnd.  part 
2,  326«  De  alto  et  basso;  of  high  and 
low.  A  term  applied  to  the  absolute  sab- 
mission  of  all  differences.  Cowell,  voc. 
Alto  et  basso. 

BASTARD.  [L.  Lat  bastardus,  frtwn 
Brit  bastaerd,  illegitimate;  or,  accord]^ 
to  Spelman,  from  Getm.  bastart,  which  he 
derives  from  Ihis,  low,  and  metfq>horicaiIjt 
spurious,  impure,  base;  and  start,  Sax. 
steort,  sprung,  risen.]  Of  spurious  origin, 
(impure  editus;)  base  or  k>w  bom.  An 
illegitimate  cjiild ;  one  who  is  bom  of  an 
illicit  union.  One  that  is  not  only  b^ot- 
ten,  but  bom  out  of  lawful  matrimony. 
Though  the  law  is  not  so  strict  as  to  re- 
quire that  a  child  shall  be  begotten,  it 
makes  it  an  indispennble    condition  to 
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render  it  Intimate  that  it  shall  be  bom 
after  lawful  wedlock  1  Bl.  Com,  454. 
2  Id.  241.  See  2  Kent's  Com.  208.  4  Id. 
413.  1  Heevei  Hist  Eng.  Law,  117, 
note. 

A  child  bom  after  marriage,  but  under 
drcomstances  which  render  it  impossible 
that  &e  husband  of  his  mother  can  be  his 
fcther.  6  Binn.  283.  Bac.  Abr.  Bastar- 
dy, A     Bouvier. 

A  child  bom  beyond  a  competent  time 
after  the  coverture  has  determmed  by  di- 
7<Hrce,  or  the  death  of  the  husband.  Id. 
2  Stark.  JSvid.  (part  4, )  318,  et  seq. 

BASTAED  EIGNE.  Fr.  Bastard  elder, 
or  eldest.  The  child  of  two  unmarried 
persons  who  afterwards  intermarry.  Perk. 
eh.  1,  sect  49,  note,  citing  Litt.  sect  400. 
Co.  lAtU  243  b.  By  the  old  conmion  law, 
where  a  man  had  a  bastard  son,  and  after- 
wards married  the  mother,  and  by  her  had 
a  legitimate  son,  the  first  or  elder  child, 
was  termed  bastard  eigni,  and  the  second 
or  younger,  mulier  puisne,  or  simply  mu- 
lieTy  (JUtus  mulierattis,  the  son  of  a  mulier 
or  wife.)  Glanv.  lib.  7,  c  1.  2  Bl.  Com. 
247.    See  Eigne,  Mulier. 

BASTARD  A.  L.  Lat  In  old  English 
law.  A  female  bastard.  Fleta,  lib.  5,  c. 
5,  §40. 

BASTARDIA.  L.  Lat  [from  bastar- 
dus,  q.  v.]  .In  old  English  law.  The  plea 
or  objection  of  illegitimacy.  Bract.  foL 
405,  416,  c  19.     Fleta,  lib.  6,  c.  39. 

BASTARDUS.  L.  Lat  In  old  Eng- 
lish law.  Bastard;  a  bastard.  Fleta,  lib. 
3,  c.  10.     Id.  lib.  6,  c.  39. 

BASTARDY.  [L.  Lat  bastardia.]  A 
defect  of  birth,  objected  to  one  begotten 
out  of  wedlock.  Bract,  fol.  405,  416. 
This  term  is  applied  in  the  old  books  to 
pleas  of  illegitimacy,  to  suits  for  calling 
one  a  bastard,  and  generally  to  any  exami- 
nation or  trial  whether  a  man's  birth  be 
legitimate  or  not.     Cowell. 

The  state  or  condition  of  a  bastard.  1 
Bl.  Com.  454.     See  Bastard. 

BASTON.  Fr.  In  old  English  law. 
A  staff  or  club ;  a  baton.  Son  baston  est 
depe^ne  ;  his  baton  is  broken.  Fet  Assa- 
ver,  §45.  The  officers  of  the  wardens  of 
the  Fleet  were  called  bastons  from  the 
painted  staves  by  which  they  were  distin- 
goiahed.  Spelman.  Term^es  de  la  Ley. 
CowelL  Ojfficiarii  de  la  baston;  officers 
of  the  Steffi  10  Co.  65.  4  M.  Gr.  <t 
Scott,  462,  note. 
In  Scotch  law,  a  baton  is  the  proper 
Voi^  L  18 


symbol  of  resignation ;  though  a  pen  has, 
by  immemorial  custom,  been  made  use  of. 
BelPs  Diet. 

BASTONICUM.  L.  Lat  [from  Fr. 
baston,  q.  v.]  In  old  law.  Close  custody, 
{arctissima  ctistodia.)     Spelman. 

BASUS,  Bassus.  L.  Lat  In  old  Eng- 
lish law.  Struck  measure.  Per  basum 
tolnetum  capere,  et  nihil  in  cumtUo  ;  to  take 
toll  by  strike,  and  not  by  heap.     Cou>ell. 

BATAILLE,  BataiU.  L.  Fr.  In  old 
English  law.  Battel ;  the  trial  by  combat 
or  duellumH  La  perilouse  aventure  de  bat- 
ailles ;  the  perilous  chance  of  the  combat 
BritL  c.  25.  Venku  par  bataille.  Id. 
ibid.  La  bataile  fuit  gagee  en  le  eyre  ;  the 
battel  was  waged  in  the  eyre.  Yearb.  M. 
4  Edw.  IIL  12. 

BATALARE.  L.  Lat  In  old  law. 
To  handle  or  brandish  weapons ;  to  strike, 
(percutere)  ;  to  %ht,  (prceliart).  L.  Bai- 
war.  tit  2,  cap.  10.     Spelman. 

BATALIim,  Batalia.  L.  Lat  [from 
batalare,  q.  v.]  A  battle  or  combat,  (pros- 
Hum.)     Spelman. 

BATARDISE.  Fr.  Bastardy.  Guyot, 
Inst.  Feod.  ch.  27,  sect  10. 

BATEL.  L.  Fr.  Battel  Cwreie  de 
batel ;  arrayed  for  battel  Yearb.  M.  4 
Edw.  in.  12. 

BATELLUS.  L.  Lat  [dimin.  of  ba- 
tits,  a  boat,  q.  v.]  In  old  law.  A  little 
boat ;  a  boat  or  skiff.  Spelman:  Bract. 
fol  122.     Fleta,  lib.  1,  c  25,  §  9. 

BATERIA.  L.  Lat  In  old  English 
law.  Battery ;  a  batteiy.  Fleta,  lib.  2,  c. 
1,  §  25. 

BABMOZ,  BaOnds.  Gt.  {IM,  grodus.]  In 
the  civil  law.  A  degree  of  kindred.  iTor. 
118,  cc  1,2,  3. 

BATIMENT.  Fr.  In  French  marine 
law.  A  vessel  Ord.  Mar.  liv.  1,  tit  14, 
art  2. 

BATSUEINS.  [from  Sax.  bat,  boat, 
and  swang,  a  laborer.]  In  old  English  law, 
A  boatman  or  seaman.  Dom^day.  Spel- 
man. 

BATTAIL.  An  old  form  of  battel,  (q. 
V.)     Finch,  Law,  b.  4,  ch.  37. 

BATTEL,  Battail.  [L.  Fr.  bataille, 
bataile,  batel;  L.  Lat  duellum,  batalium^ 
In  old  English  law.  Duel,  or  single  com- 
bat A  species  of  trial  or  judicial  combat, 
introduced  into  England,  among  other  Nor- 
man customs,  by  William  the  Conqueror, 
in  which  a  person  accused  of  felony  was 
allowed  to  fight  with  his  accuser,  under 
the  apprehension  that  heaven  would  give 
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the  victory  to  the  innocent  or  injured  par- 
ty. 8  Bl  Com.  337.  Id.  346.  It  was 
also  used  as  a  mode  of  trial  of  issues  join- 
ed on  writs  of  right,  in  which  the  parties 
fought  by  champions.  3  Id,  337.  It  was 
abolished  by  statute  69  Geo.  HI.  c.  46.  8 
Steph.  Com.  682^,  note.  4  Id.  413.  See 
further  on  this  head,  3  Bl.  Com.  837. 
Olanv.  lib.  2,  cc.  3,  4,  5.  Bract,  lib.  3,  tr. 
2,  c.  21,  foL  140,  141  b.  BHU.  c.  22. 
Yearh.  M.  1  Hen.  VL  29.  Dytr,  301. 
Termes  de  la  Ley. 

BATTEL,  ^aftf/.  L.  Fr.  [from  L.  Lat 
hatelluSy  q.  v.]  A  boat;  a  ferry-boat 
Tearb/iAddit)  T.  2  Edw.  Ill  13. 

BATTERE.  L.  Lat  [from  Sax.  batu; 
a  club.]  In  old  European  law.  To  beat 
or  strike,  (verberarey  percutere);  property 
to  beat  with  a  club  or  stick,  {fuatigare). 
Linum  battere  ;  to  beat  flax.  Capitul.  1, 
c.  81.  Spelman.  Si  servum  aut  ancillam 
battiderit ;  if  he  beat  a  slave  or  maid-ser- 
vant LL.  Ixmgob.  lib.  1,  tit.  8, 1.  30.  Bat- 
tutus  ;  beaten.  L.  Alam.  c.  98,  §  2.  Spel- 
man. 

BATTERY.  [L.  Lat  batteria,  bateria, 
from  battere,  (q.  v.)  Lat  verberatio,  pulsa- 
tio."]  The  unlawful  beating  of  another.  3 
Bl.  Com.  120. 

Any  unlawful  touching  of  the  person  of 
another,  either  by  the  aggressor  himself,  or 
any  other  substance  put  in  motion  by  him, 
provided  it  be  wilfully  committed,  or  pro- 
ceed from  the  want  of  due  care.  3  Chit. 
Bl.  Com.  120,  note.  Com.  Dig.  Battery, 
(A).  Shin.  387.  1  Saund.  14,  note  (c), 
Am.  ed.  1846.  Hob.  134.  1  Bussell  on 
Crim^Sy  761.  U.  S.  Digest,  Assault  and 
Battery.  Every  battery  includes  an  as- 
sault    Hawk.  P.  a  b.  2,  c.  62,  §  1. 

BATTURE.  Fr.  In  American  law. 
A  bottom  of  sand,  Ac,  rising  towards,  or 
above  the  surface  of  a  river ;  a  species  of 
alluvion.  18  Louisiana  R.  122.  This 
term  is  peculiar  to  the  civil  law  of  Louisi- 
ana.    3  Ken^s  Com.  428,  note. 

BATUS.  L.  Lat  [from  Sax.  bat,  a 
boat]  In  old  English  law.  A  boat 
Cowell.     Towns.  PI.  66. 

BAUNC,  Baunk.  L.  Fr.  Bench ;  the 
Bench ;  the  court  so  called  Dun^  dette 
qe  fust  conu  en  Baunc  ;  of  a  debt  which 
was  acknowledged  in  the  Bench.  Yearb. 
P.  1  Edw.  II.  6.  Mandee  au  baunk.  T. 
1  Edw.  IL  8.     P.  7  Edw.  IL  231. 

BAYL.  An  old  form  of  bail.  Finch, 
Law,  b.  4,  c.  44. 

BAYLE.     An  old  form  of  bailee,  (q.  v.) 


BAYLER.  Ft.  In  old  English  l»w. 
To  deliver ;  to  lend.  LUt.  sect  71.  8©e 
Bailler. 

BAYLEY.  In  old  English  law.  BmI- 
iff.  This  term  is  used  in  the  laws  of  the 
colony  of  New  Plymouth,  Mass.  A  D. 
1670,  1671. 

BAYLMENT.  An  old  form  of  ftoO- 
ment.     Finch,  Law,  b.  2,  ch.  18. 

BkYhY,Baylie.  L.  Fr.  A  bailiff.  1 
Leon.  60.     lAtt.  R.  70, 

BAYOU.  A  species  of  creek  or  stream 
common  in  Louisiana  and  Texas.  An 
outlet  from  a  swamp,  pond  or  lagoon,  to  a 
river,  or  the  sea.  See  8  Jffoward^s  R  48, 
70. 

BEACONAGE.  [L.  Lat  beconagium, 
from  Sax.  beacon,  a  signal]  In  old  Eng- 
lish law.  Money  paid  towards  the  main- 
tenance of  a  beacon,  or  watch-fire.  Spd- 
man,  voc  Beconagium.     CowelL 

BEADLE,  Bedel,  [from  Sax.  beodan,  to 
bid.]  In  English  ecclesiastical  law.  An 
oflScer  attached  to  a  church,  [or  parish,] 
who  is  chosen  by  the  vestry,  and  whose 
business  is  to  attend  the  vestry,  to  give 
notice  of  its  meetings  to  the  parishioners, 
and  execute  its  orders,  to  a^st  the  consta- 
ble in  apprehending  vagrants,  4jc,  Shaw's 
P.  L.  c.  19,  cited  3  Steph.  Com.  98,  note 
(«).     See  Bedel. 

BEARER.  One  who  bears  or  carries  a 
thing  from  one  person  to  another;  as  a 
letter,  a  check  on  a  bank,  a  bank-note. 
The  insertion  of  this  word  in  a  bill  or 
check  entitles  the  holder  of  it  to  payment 
on  presentation,  without  any  endorsement 
See  3  Kent'^s  Com.  76 — 78. 

BEARERS.  In  old  English  law.  P«- 
sons  who  bore  down,  or  oppressed  others. 
Cowell.  Classed  by  stat  4  Fdw.  IIL  c 
11,  with  maintainers. 

BEARING  DATE.  [L.  Lat  germs  da- 
tum.] Dated ;  having  a  date  on  the  &ce. 
See  2  Greenl.  Ev.  §  160. 

BEASTGATE,  in  Suffolk,  Enriand, 
imports  land  and  common  for  one  oeast 
2  Stra.  1084.     Roscoe's  Real  Act  486. 

BEASTS  OF  THE  CHASE.  [LaL 
ferce  campestres.]  In  English  law.  The 
buck,  doe,  fox,  martin  and  roe.  MeM- 
wood,  part  2,  c.  4,  n.  2.  Co.  LitL  233  a. 
In  a  common  and  legal  sense,  the  term  ex- 
tends to  all  beasts  of  the  forest     Id.  ibid. 

BEASTS  OF  THE  FOREST.  [Lat 
ferce  sglvestres.]  In  English  law.  The 
hart,  hind,  hare,  boar  and  wolf.  Man- 
wood,  part  2,  c.  4,  n.  1.     Co.  LitU  233  a. 
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Legally,  the  tenn  includes  all  wild  beasti 
of  vcHeiy.     Id.  ibid, 

BEASTS  OF  THE  WARREN.  [Lat 
fsne  warrenaJ]  In  English  law.  The  hare, 
coney  [and  roe.]  Manwoody  part  2,  e^  4, 
n.  8.     C(K  Litt.  233  a. 

BEAUMANOIR.  A  celebrated  French 
kw  writer,  nearly  or  quite  contemporary 
with  the  English  Bracton,  whose  work,  en- 
titled Coustumes  de  Beauvaisis,  contains 
an  aecoont  of  the  law  and  practice  <^  the 
French  courts  as  it  existed  in  his  tiine. 
Dr.  Robertson  makes  him  a  contemporary 
of  Defontaines,  who  wrote  in  the  reign  of 
St  Lotus,  but  Montesquieu  places  him  affcer 
that  writer,  (whom  he  cdils  the  oldest  law 
writer  in  France,^  and  says  he  wrote  a  lit- 
tle after  St  Louis'  death,  which  happened 
A.  D.  1270.  1  Bob.  Charles  V.  Appen- 
dix, note  XXV.  Esprit  des  LoiSy  liv.  28,  c 
38.  According  to  Mr.  Barrington,  he  kept 
tiie  courts  of  the  Comte  <fc  Qermont, 
and  Im  treatise  gives  an  account  of  the 
customary  laws  of  Beauvoisis  (a  district 
about  forty  miles  to  the  northward  of  Pa- 
ris) as  they  prevailed  in  the  year  1283. 
The  same  writer  observes  that  this  treatise 
lA  so  complete,  and  throws  so  much  light 
upon  the  ancient  common  law  of  England, 
that  it  cannot  be  too  much  recommended 
to  the  perusal  of  the  English  antiquary, 
historian  or  laMryer.  Obs,  Stat  494,  note 
M.  It  is,  however,  rarely  referred  to  by 
Ei^lish  writers.     MarvirCs  Leg,  Bihliog. 

BEAUPLEADER,  Beaupleder,  Bew- 
pleader,  [Fr.  beauplaider,  beu  pleder  ;  L. 
Lat.  de  pulchre  placitando ;  from  beaUy 
pulchety  feir,  and  plaider,  pladtarey  to 
plead.]  In  old  practice.  Fair  pleading ; 
apt  or  correct  pleading;  or,  according  to 
Mr.  Reeves,  the  fair  or  favorable  hearing 
of  a  plea,  or  suit.     See  tn/ra. 

*^*  Fines  were  anciently  imposed  by 
courts  in  England,  for  beaupleader,  (pro 
pulchre  jda4ntando,)  or  fair  pleading.  Fleta, 
lib.  2,  c  66,  §  18.  The  statute  of  Marie- 
bridge,  62  Hen.  IIL  c.  11,  (affirmed  by 
statute  Westm.  1,  c.  8,)  ordained  that  such 
fines  should  no  longer  be  taken,  and  gave 
a  writ  directed  to  the  sheriff,  bailiff,  or 
whoever  would  demand  the  fine,  prohibit- 
ing him  from  demanding  it.  Id.  ibid. 
§  §  1 9,  20.  Cowell.  2  Meeves'  Hist.  Eng. 
LaWy  70.  See  Britt  c.  20.  The  common 
explanation  of  these  terms  in  the  old  books 
is  not  very  satisfactory.  It  is  said  by  Fitz- 
herbert  that  the  fine  for  beaupleader  meant 
a  fine  for  not  pleading  fairly,  or  aptly  to 


the  purpose.  F.  N.  B.  270  a.  This  is 
also  the  view  of  Sir  Matthew  Hale.  Hist. 
Com.  LaWy  c  1.  Lord  Coke  considers  it 
as  a  fine  imposed  for  the  privilege  of  plead- 
ing fairly,  by  way  of  amendment^  aiter  a 
former  vicious  plea;  which  seems  a  more 
natural  explanation.  2 /n«f.  122,123.  The 
author  of  the  Termes  de  la  Ley  speaks  of 
it  as  a  fine  taken  of  a  party  by  a  sheriff^ 
or  other  bailiff,  in  his  court,  to  the  end 
that  he  shall  not  plead  &irly,  ^c  Mr. 
Reeves  thinks  it  did  not  signify  a  fine  for 
amending  a  wrong  plea,  but  a  fine  taken  of 
suitors  by  bailiffs  or  judges  oi  inferior 
courts,  for  a  fair  or  perhi^s  favorable 
hearing  of  their  cause,  which  fair  hearing 
was  cfdled  pulchre  placitare^  or  beauplead- 
er.    2  Reeves^  Hist.  Eng.  Law,  70. 

BEC.  Sax.     A  book.     See  Boc. 
BEiy,  BEDP.    Abbreviations  of  Bed^ 

fordshire,  in  old  pleadings.  1  Instr.  Cler, 
28.     Towns.  PI.  147. 

BED.  The  channel  of  a  stream,  as  dis- 
tinguished from  its  banks.*  ^*  The  bed  is 
that  soil  so  usually  covered  by  water,  as  to 
be  distinguishable  from  the  banks  bv  the 
character  of  the  soil,  or  vegetation,  or  both^ 
produced  by  the  common  presence  and 
action  of  fiowing  water."  Curtis,  J.  13 
Howard's  B.  426. 

BEDEL,  Bedell,  Beadle.  \h.  Lat  be- 
delluSy  Sax.  bydel,  from  bydde,  [or  beodan,"] 
to  bid,  publish  or  declare ;  or,  according  to 
Spelman,  to  ask,  beg,  pray.]  In  English 
law.  A  crier,  (prceco^  messenger,  sum- 
moner,  apparitor,  bailiff,  underbailiff.  Spel- 
man. Blount.  Co.  Litt.  234  b.  A  crier 
or  messenger  of  a  court,  who  cites  parties 
to  appear,  and  answer  therein.  Cowell, 
Termes  de  la  Ley. 

An  officer  of  the  forest,  similar  to  a 
sheriff's  special  bailiff.  Manwood.  Cowell. 
Blount. 

A  collector  of  rents  for  the  king.  Plowd. 
199,  200. 

A  well  known  parish  officer.  See  Beadle. 

BEDELARY.  [Fr.  bedelarie;  L.  Lat 
bedelaria.]  In  old  English  law.  The  dis- 
trict of  a  bedel ;  the  same  as  bailiwick  is  the 
district  of  a  bailiff.  Cowell.  Litt.  sect  379. 

BEDELLUS.  L.  Lat  In  old  English 
law.  A  beadle.  Spelman.  Cart,  de  Fo- 
rest, c  7.  Sometimes  called  in  old  Scotch 
law,  pedelluSy  (q.  v.) 

A  hayward.     Towns.  PI.  35. 

BEDEREPE.  [L.  Lat  bedrepium,  bid- 
ripa,  precaria  ;  from  Sax.  bydde,  to  entreat, 
or  pray,  and  repe^  to  reap  com.]    In  old 
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English  law.  A  service  which  some  tenants 
were  bound  to  peifonn ;  as  to  reap  their 
landlord's  com  in  harvest  Cowell.  Blount 
Spelman,  voc  Bidripa. 

BEFORK  [Lat  coram.]  In  practice. 
In  the  presence  ot  A  court  is  said  to  be 
held  before  the  judges  who  compose  it ;  an 
affidavit  to  be  sworn  to  before  the  officer 
administering  the  oath,  and  the  like.  See 
Corofn,  The  term  expresses  the  idea  of 
authority  or  judicial  power,  as  united  with 
personal  presence. 

"BEFORE  ME."  In  practice.  Ordi- 
nary words  in  the  jurats  of  affidavits.  Held 
to  be  essential  6  Ad.  d:  El  (N.  S.)  528. 
See  Jurat. 

BEHAVIOUR  AS  HEIR.  See  Ge$Ho 
pro  hoerede, 

BEHETRIA.  Span.  An  ancient  kind 
of  seigniory  in  Spain.  WhM»  New  Re- 
cap, b.  2,  tit  2,  cL  2,  note. 

BEHOOF.  Profit;  advantage.  A  for- 
mal word  in  conveyancing,  used  in  connec- 
tion with  the  words  "  use  and  benefit" 

"  BEING  "  may  sometimes  be  taken  in 
the  future  tense.  See  3  Leon.  54,  55, 
case  79. 

BELIEF.  [Lat  Jide9,  faith.!  In  the 
law  of  evidence.  A  persuasion  of  the  truth, 
or  an  assent  of  the  mind  to  the  truth  of  a 
statement,  or  fact,  formed,  in  the  way  of 
inference  from  some  other  fact,  or  from  in- 
formation, as  distinct  from  personal  know- 
ledge.    See  1  Greenl.  Evid.  §  7,  et  seq. 

BELLAGINES,    BUaginei.      L.    Lat 

Sffom  Goth.  5y,  a  town,  and  Utgen^  law.] 
ilunieipal  laws  of  the  Goths.  Jomandes 
de  Beb.  Get  c  II.  Spelman.  See  Bila- 
ginea^  By-laws. 

BELLARE.  L.Lat  Wrom  6e//Mw,  q.  v.] 
In  the  law  of  nations.  To  war ;  to  make 
war.  An  bellare  unquam  justum  sit; 
whether  it  is  ever  right  to  make  war. 
Grotius  de  Jur.  Bell.  lib.  1,  cap.  2. 

BELLIGERENT,  [from  Lat  bellum, 
war,  and  gerenSy  carrying  on.]  In  the  law 
of  nations.  A  nation  engaged  in  war,  as 
distinguished  from  a  neutral  See  I  Kenfs 
Com.  Lect  V. 

BELLUM.  Lat  In  public  law.  War. 
An  armed  contest  between  nations.*  De- 
fined by  Grotius  as  status  per  vim  certanti- 
um  ;  the  state  of  those  who  forcibly  con- 
tend with  each  other.  De  Jur.  Bell.  lib. 
1,  c.  I,  §  2.  Jus  belli;  the  law  of  war. 
Id.  lib.  1,  c  1. 

Bello  parta  cedont  reipnblies.  Things 
acquired  in  war  belong,  or  go  to  the  state. 


1  Kenes  Com.  101.  Sir  W.  Scott,  (The 
Elsebe,)  5  Rob.  Adm.  R.  155,  163.  1 
Gallison,  558.  The  right  to  all  dmtores 
vests  primarily  in  the  sovereign.  A  randa- 
mentiu  maxim  of  public  law. 

The  trial  by  smgle  combat,  or  battel; 
the  duellum.     CowelL 

"BELONGING,"  in  a  deed  and  lease, 
construed  1  Ckitt.  Gen.  Pr.  167,  476, 
and  note.     2  Bing.  76. 

BELOW.  [Lat  infra.^  In  practice. 
Inferior;  of  inferior  jurisdiction.  Hie 
court  from  which  a  cause  is  removed  bj 
i4>peal  or  writ  of  error,  is  called  **the 
court  below.'" 

Preliminary;  auxiliary  or  instmmentiL 
Bail  to  the  sheriff  is  called  "bail  Ww," 
as  being  preliminary  to,  and  intended  to 
secure  uke  putting  in  of  bail  above,  or  spe- 
cial  bail     8  BL  Com.  291.     See  AhoH. 

BENCH.  [L.  Lat  baneus;  L.  Fr.  basJte, 
banque.]  A  seat  of  judgment,  or  tribooal 
for  the  administration  of  justice ;  the  seat 
occupied  by  judges  in  courts. 

The  judges  themselves,  as  occupymgihe 
judgment  seat  in  courts.  The  term  is  figu- 
ratively used  in  this  sense  as  a  profesaonai 
title,  just  as  the  bar  is  employea  to  denote 
the  legal  profession. 

The  ancient  and  original  name  of  the 
En^^ish  Court  of  Common  Pleas,  or  Com- 
mon Bench,  as  it  is  sometimes  called. 
"Attaint  was  brought  in  the  BsimJJ 
Dyer,  58  b.  By  the  words,  "the  said 
court  of  the  Bench,"  in  a  plea,  the  Court 
of  Common  Pleas  shall  be  intended.  7 
Taunt.  271.     See  Baneus. 

*^*  The  practice  of  appropriating  an 
elevated  and  separate  seat  for  the  use  of 
judges,  seems  to  have  been  a  common  one 
from  the  earliest  times.  When  the  Roman 
prsBtor  heard  causes,  he  sat  in  the  forum 
or  comitium  on  a  <rt6una/,  (tn,  or  pro  tri- 
bunali,)  which  was  a  kind  of  stage  or  scaf- 
fold {suggestum,)  made  of  wood,  and  move- 
able. Cic.  in  Vat  14.  Suet  Cos.  84. 
In  matters  of  less  importance,  he  judged 
and  passed  sentence  without  form,  at  anj 
time,  and  in  any  place,  whether  sitting  or 
walking ;  and  then  he  was  said  cognoscen 
e,  vel  de  piano  ;  to  hear  causes  from,  or  on 
a  level  with  his  suitors,  [ex  cequo  loco,  (t 
non  e  tribunaliy  aut  ex  superiori  loco.)  Ck. 
Fam.  iii.  8.  C7af»m.  17.  Suet  Tib. ^^ 
The  inferior  magistrates  or  judges,  (judi- 
ceSy)  when  they  sat  in  judgment,  did  not 
use  a  tribunal,  but  occupied  subseUia,  or 
lower  seats.     Ascon  in  Ctc.     Suet  Claud. 
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2S,    Hence  they  were  sometimeB  called 
judicet  pedanei,  either  a  pedibuSy  from  the 
feet)  (as  the  pnetor  sometimes  heard  causes 
while  standing,  or  on  foot ;  supra,)  or  be- 
canse  they  administered  justice  pede  piano, 
with  their  feet  on  a  level  with  those  of  the 
suitors.  CdviiCs  Lex,  Jurid,  voc  Pedanei, 
Among  the  ancient  Britons,  justice  was 
administered  from  seats  or  tribunals  con- 
stnicted  of  mounds  or  banks  of  turf,  (e  tri- 
hnalibus  aggesto  cespite  construct^,)  Spel- 
man.    The  right  of  occupying  a  bench  or 
tribunal  (termed  the  jus  hand,  or  right  of 
bench,)  was  from  an  early  period  consid- 
ered to  be  a  peculiar  privilege  of  the  king's 
courts  in  England ;  the  judges  of  inferior 
courts,  such  as  hundred  courts,  and  courts 
baron,  being  supposed  to  administer  justice 
without  such  a  formality.    See  High  jus- 
tke.    These  last  are  compared  by  Spelman 
to  the  juduxs  pedanei  of  the  Roman  law, 
fwpra,)  from  which  source  the  idea  of  the 
dirtinctive  privilege  of  a  bench  was  most 
probably  borrowed.     Such  inferior  judges 
were  called  in  France  juges.dessous  Porme, 
(judges  under  the  ehn,)  because  they  used 
to  sit  under  an  elm  or  other  tree,  near  the 
lord's  house.    Spelman,  voc  Bancus.   And 
in  much  later  times,  in  England,  the  hun- 
dred court  at  Freibridge,  in  Norfolk,  was 
held  under  an  oak  at  Geywood ;  and  the 
court  for  the  hundred  of  Woolsey,  in  Here- 
fordshire, was  held  under  an  oak  near  Ash- 
ton,  which  was  called  "the  hundred  oaL" 
Id,  ibid,    Blount,  voc  Bank, 

BENCHERS.    The  principal  officers  of 

the  En^h  Inns  of  court     1  Steph,  Com, 

20.  8  Co,  pre£  xviiL   4  Reeves'  Hist,  Eng, 

Law,  433.   Holthouse,   See  Inns  of  Court, 

BENCH  WARRANT.  In  criminal  law. 

A  warrant  issued  by  or  from  a  bench,  or 

court.    A  process  for  the  arrest  of  a  party 

against  whom  an  indictment  has  been  found. 

I  CkiH,  Grim,  Law,  339.     4  St^h,  Com, 

387.    2  N.  T.  Hev,  Stat,  [728],  609,  §  65. 

BENR    Lat     FL.  Fr.  bien,]    In  old 

English  law.     Well;  sufficiently;  in  due 

form ;  safely.    Bene  et  in  pace  ;  well  and  in 

peace.  Mag,  CarL  Johan.  c  63.   See  Bien, 

Beiedicta  eit  expositio  qnaBdo  res  redimi- 
ter  a  destrnetionf .  That  is  a  blessed  expo- 
sition, (or  interpretation)  when  a  thing  (or 
raWecfc)  is  saved  [by  it]  from  destruction. 

4  Co,  26.    See  Dt  m  mftgis  Taleat  qoam 
fereat 

BENEFICE.  [L.  Lat  beneficium:\  In 
English  ecclesiastical  law.  An  ecclesiasti- 
cal living  or  church  preferment,  called  in 


Magna  Charta,  (c  14),  beneficium  ecelesi- 
CLSticum, 

In  its  technical  sense,  this  term  includes 
ecclesiastical  preferments  to  which  rank  or 
public  office  is  attached,  otherwise  described 
as  ecclesiastical  dignities  or  offices,  such  as 
bishoprics,  deaneries  and  the  like ;  but,  in 
popular  acceptation,  it  is  almost  inyariably 
appropriated  to  rectories,  vicarages,  per- 
petual curacies,  district  churches  and  en- 
dowed chapehries.  3  Steph,  Com,  77.  By 
act  of  Parliament,  1  and  2  Vict,  c  106, 
s.  124,  a  distinction  is  expressly  made 
between  benefices,  and  such  preferments  as 
have  either  rank  or  public  office  connected 
with  them.    Id,  ibid,  note  {k). 

Benefice  is  a  term  derived  orom  the  feu- 
dal law,  in  which  it  signified  a  permanent 
stipendiary  estate,  or  an  estate  held  by 
feudal  tenure.  3  Steph.  Com,  11,  note  (t). 
4  BL  Com.  107.  See  Beneficium,  When 
the  principle  of  tenure  of  a  superior  came 
to  be  applied  to  church  preferQients,  the 
name  of  the  estate  thus  holden  was  also 
adopted,  and  hence  the  care  of  souls  or 
parishes  in  England  obtained  the  appella- 
tion of  benefices,  4  Bl,  Com.  107.  4  Steph. 
Com.  206.     Tomlins. 

BENEFICIAL,  [from  Lat  beneficium, 
benefit]  Of  benefit  or  advantage;  pro- 
ducing or  attended  with  profit  or  advan- 
tage ;  having  or  enjoying  a  oenefit  or  profit 
A  term  applied  botn  to  estates  and  persons ; 
as  beneficial  interest,  beneficial  ovmer, 

BENEFICIARE.  L.  Lat  [from  bene- 
ficium, q.  v.]  In  civil  and  feudal  law.  To 
grant  or  confer  a  benefice,  fief  or  fee ;  to 
enfeoff,  (in/eodare,)     Spelman, 

BENEFICLiRIUS.  L.  Lat  [from  bene- 
ficium, q.  v.]  In  civil  and  feudal  law.  A 
beneficiary;  one  who  held  a  benefice;  a 
feudatory.     Spelman, 

BENEFICIARY.  A  word  suggested 
by  Mr.  Justice  Story,  as  proper  to  he  sub- 
stituted in  place  of  the  old  established 
phrase  cestuy  que  trust,  which  he  terms 
**  an  awkward,  barbarous,  foreign  idiom." 
1  Story's  Eq,  Jur,  §  321,  and  note.  See 
Cestuy  que  trust.  It  has  been,  to  some 
extent,  adopted. 

BENEFICIUM.  Lat  In  early  feudal 
law.  A  benefice ;  a  permanent  stipendiary 
estate ;  the  same  witn  what  was  afterwards 
called  2kfi£f,feud,  or  fee,  (qq.  v.)  3  Steph, 
Com,  11,  note  (»).  Spelman,  A  grant  of 
lands  to  a  detainer  or  follower,  as  a  return 
for  services  to  be  rendered.  1  Steph. 
Com.  161.    So  calledy  according  to  some, 
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because  it  was  a  gratuitous  donation,  given 
out  of  the  mere  good  vnll  {ex  mero  beneficio) 
and  liberality  of  the  grantor.  Dticange, 
1  Robert9on^s  Charles  F.  Appendix,  note  viiL 
In  the  second  Book  of  Feuds,  a  benejicium 
is  defined  to  be  that  which  is  given  to  one, 
out  of  good  will,  (ex  henevoleniia,)  in  such 
a  manner  that  the  property  (proprietas)  of 
the  immoveable  thing  bestowed  remains 
with  the  giver,  but  the  usufruct  passes  to 
the  receiver,  so  as  to  belong  to  him  and 
his  heirs  forever.  Feud.  Lib.  2,  tit  28,  §  1. 
The  better  opinion,  however,  appears  to  be 
that  the  name  was  adopted  from  the  bene- 
ficia  of  the  Roman  emperors,  which  appear 
to  have  signified  any  kind  of  favors,  privi- 
leges or  emoluments,  granted  to  a  subject 
by  the  sovereign^  Sueton,  Tiber.  12.  Id. 
Tit.  8.  P.  Cyclopcedia.  The  term  bene- 
fidum  gave  place  to  that  of  feudum  about  i 
the  close  of  the  tenth  century.  It  occurs 
very  frequently  in  the  Books  of  Feuds. 
See  Feud.  Lib.  2,  titt  1,  3,  9,  11,  12,  27, 
34,  38,  39,  61,  55.     See  Feudum, 

BENEFICIUM.  Lat  In  the  civil  law. 
A  benefit  or  favor ;  any  particular  privilege. 
Dig.  1.  4.  3.  Cod.  7.  71.  1,  4.  1  Mack- 
eld.  Civ.  Law,  182,  §  189.  Used  in  the 
same  sense  in  English  law,  as  in  the  old 
phrase  beneficium  clericaU,  (the  clerical 
privilege,)  conmionly  translated  benefit  of 
clergy. 

BENEFICIUM  COMPETENTLE.  Lat 
In  civil  and  Scotch  law.  The  privilege  of 
competency.  A  privilege  which  the  gran- 
tor of  a  gratuitous  obligation  was  entitled 
to,  by  which  he  might  retain  sufiScient  for 
his  subsistence,  if,  before  fulfilling  the  ob- 
ligation, he  was  reduced  to  indigence. 
BeWs  Diet. 

BENEFICIUM  DIVISIONIS.  Lat  In 
the  civil  law.  The  privilege  of  division. 
A  privilege  given  to  a  cautioner,  (surety,) 
by  which,  in  place  of  being  liable  for  the 
whole  debt,  he  was  entitled  to  insist  that 
the  debt  should  be  demanded  from  the 
whole  solvent  cautioners  pro  ratd.  BdVs 
Diet 

BENEFICIUM  ORDINIS.  Lat  In 
the  civil  and  Scotch  law.  The  privilege 
of  order.  The  privilege  of  a  surety  to  re- 
quire that  the  creditor  should  first  proceed 
i^ainst  the  principal  and  exhaust  his  reme- 
dy against  him,  before  resorting  to  the 
surety.     BelVs  Diet.     See  Discussion. 

BENEFIT  OF  CLERGY,  otherwise 
called  CLERGY.  [L.  Lat  beneficium,  or 
privilegium  clericals^    In  English  criminal 


j  law.  The  clerical  privilege ;  the  privily 
I  of  the  clergy ;  a  clerk's  privilege.*  An 
j  exemption  from  capital  punishment  in  cases 
I  of  capital  felony,  anciently  allowed  to  crimi- 
nals in  holy  orders,  or  (what  was  once 
equivalent,)  able  to  read,  and  originally  al- 
lowed to  mese  only,  though  afterwards  ex- 
tended both  to  clergy  and  laity,  and  con- 
fined on  the  other  mind  to  capital  felonies 
of  the  lighter  kind.  4  Steph.  Com.  121. 
See  Clergy,  Clergyable,  Clerk.  The  privilege 
was  this : — if  a  person  convicted  of  a  capi- 
tal felony  was  a  clerk  in  orders,  he  was 
absolutely  discharged,  and  handed  over  to 
the  court  christian ;  if  a  layman,  under 
the  degree  of  a  peer,  who  could  read,  he 
was  discharged  upon  being  burnt  in  tkt 
hand,  that  is,  marked  with  a  hot  iron  upon 
the  brawn  of  the  left  thumb.  See  Bwrwn§ 
in  the  hand.  Whipping,  fine  and  imprison- 
ment were  afterwards  substituted  for  bam- 
ing.  Barringt.  Obs.  Stat.  442—444,  and 
notet.  4  Bl.  Com.  864—374.  4  Siepk. 
Com.  436,  note  (b).  Benefit  of  clergy  was 
abolished  in  England  by  statute  7  &  8  Geo. 
IV.  c.  28.  3  Steph.  Com.  9,  note  (a). 
4  Id.  121,  436,  note  (b). 

*^*  The  following  extract  from  the  case 
of  Armstrong  v.  LisU,  which  was  a  criminal 
appeal,  (1  Sulk.  61,)  will  serve  to  illustrate 
the  manner  in  which  this  piivDege  was 
claimed,  tried,  and  allowed  by  tiie  cchuI 
The  prisoner  ^or  appellee,)  being  foand 
guilty  of  manslaughter,  and  being  asked 
what  he  had  to  say  why  judgment  ^uld 
not  pass  against  him,  prayed  his  clergy ; 
(that  is,  claimed  the  benefit  of  clergy.) 
"  Hereupon,"  says  the  reporter,  **  his  clewy 
was  allowed  him,  and  he  was  tried  by  tfe 

ordinary  of ,  who  gave  him  a  psalm 

to  read,  whereof  he  read  the  first  v^se ; 
and  then  Sir  Samuel  Astry  asked  the  or- 
dinary, *  legit  vel  non  ?*  (does  he  read  <w 
not,)  who  answered  ^  legit,''  (he  reads,) 
whereupon  the  executioner  burnt  him  with- 
out the  bar,  on  the  brawn  of  the  left  hand," 
dec.  It  is  said  that  the  ordinary  usually 
gave  the  criminal  who  prayed  his  clingy, 
the  fifty-first  psalm  to  read,  (which  is  call- 
ed in  the  vulgate,  from  its  initial  word,  the 
Miserere;)  hence  termed  tiie  psalm  of 
mercy.     Cowell,  voc.  Miserere. 

BENEPLACITUM.  L.  Lat  In  old 
English  law.  Good  pleasure.  Ipsius  pa- 
tris  beneplacito ;  by  the  pleasure  or  good 
will  of  his  father  himself.  1  Bl.  Com,  351. 
See  Durante  beneplacito. 

BENERTH,  Benereth.    In  old  English 
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law.  A  semce  which  a  tenant  rendered  to 
his  lord,  with  his  plough  and  cart  Lamb, 
Itm.n'i.  Co.Litt.8Q.  CowelL  Spelman. 
BENEVOLENCE.  In  old  European 
law.  An  extraordinary  aid  granted  by 
freemen  to  their  sovereign,  as  a  voluntary 
gratd^.  Stow* 8  AtmaU,  701.  1  Bobert- 
tm't  Vharles  V.  App^idix,  note  xxxviiL 
The  same  name  was  retained  after  such 
contributions  had  become  compulsory.  Id, 
iHd,  Benevolences  were  introduced  into 
England  by  Edward  IV.  as  modes  of  rais- 
ing money,  and  were  finally  abolished  by 
the  Petition  of  Right,  3  Car.  L,  and  by 
statute  1  W.  &  M.  st  2,  c.  2.  1  BL  Com. 
140.  4  Beeves'  Hut  Eng.  Law,  127,  128. 
BENIGNE.  Lat  [from  henignus,  q.  v.] 
Liberally;  favorably;  benimily. 

leiigBc  ftetoste  anit  iiterpretatioiei, 
propter  limplieitatdm  Iftleonim,  et  res  iMKii 
Vm{  qntii  pereat.  Constructions  \oi 
written  instruments]  are  to  be  made  bb- 
eially,  on  account  of  the  simplicity  of  the 
buty,  [or  common  people,]  m  order  that 
the  tbmg  [or  subject  matter]  may  rather 
hare  effect  than  perish,  [or  become  void] 
Co,  Litt  86  a.  Broom's  Max.  287,  [413.J 
A  liberal  construction  shall  be  put  upon 
written  instruments,  so  as  to  uphold  them, 
if  possible,  and  carry  into  effect  the  inten- 
tions of  the  parties.     Id.  ibid. 

This  celebrated  maxim,  one  of  the  oldest 
in  the  law,  and  still  frequently  quoted,  is 
taken  by  Lord  Coke  from  Bracton,  or 
rather,  noad^  up  of  portions  of  the  text  of 
that  author.     Bracton's  own  words  are, 
(£)L  95  b,  closing  a  sentence,)  Bmigwx 
fnim  faciendee  sunt  interpretatianes,  ut  res 
tuipis  valeat  quam   pereat.     The    words 
*^  propter  simjdiciiatem  laieorum''  are  taken 
from  the  preceding  sentence,  and  the  pre- 
ceding Clause   of  the  same  sentence,  in 
which  he  observes  that  grants  of  advowsons 
by  laymen  would  not  be  invalidated  on  ac- 
count of  the  incorrect  language  of  the  in- 
strument, {propter  incongruam  dictionem 
donationisy)  but  would  be  established  by  a 
benign  interpretation,  propter  simplicitatem 
iaieorum.     The  antiquity  of  the  rule  ap- 
pears from  his  remark  in  the  same  sen- 
t^ce, — et  sic  Jit  interpretatio  ab  antiquis. 
Id,  foL  95  a,  b.     In  Piers  and  Hoe's  case, 
(1  Leon,  126,)  Lord  Coke  (arg.)  quotes 
the  maxim  nearly  in  the  words  of  Bracton, 
(iupra,)  and  calls  it  "Bracton's  rule." 

BENIGNUS.  Lat.  In  civil  and  old 
English  law.  Band ;  favorable ;  indulgent ; 
liberal ;  benign ;  as  opposed  to  strict,  harsh 


or  narrow.  Ux  b^iigna  interpretatume ; 
by  a  liberal  interpretation.  Bract,  foL  95. 
Benignd  interpretatume.  Dip.  89.  5.  16. 
Cod,  6.  27. 1.  Benigniar;  more  favorable. 
See  ir^rcu 

Beiilfiior  Mitentia  ii  Terbis  generalibnt 
Mil  dobiis  fit  prefereida.  In  [construing] 
general  or  doubtful  words,  the  more  favor- 
able sense  is  to  be  preferred.  4  Co.  15. 
This  maxim  seems  to  oe  derived  from  those 
of  the  civil  law:  Seiiper  In  dnbiis  benig- 
niont  mferenda  rait.  Big.  50.  17.  50. 
2  Kenfs  Com.  557.  Ii  re  dobit,  benignio- 
rem  interpretationem  leqnl  non  mliiu  joa- 
tins  est  qaam  tntiiu.  In  a  doubtfril  matter, 
it  is  not  less  just  than  safe  to  adopt  the 
more  liberal  interpretation.  Big,  50.  17. 
192.  1. 

Ii  eoitraetibns,  bcBigia;  U  testaioentig. 
beftigiior;  ii  restitHtioiibfla  benipiaaiiia 
iaterpretatio  facleiida  est.   In  contracts,  the 

construction  is  to  be  liberal ;  in  wills,  more 
liberal ;  in  restitutions,  most  liberal  Co, 
Litt.  112  a. 

lenigiiaa  leges  interpretands  nut  qua 
Tolantas  eamm  eaiserTetar.    Laws  are  to 

i  be  more  liberally  interpreted,  in  order  that 
their  intent  may  be  preserved.  Big.  1.  8. 1 8. 

BEQUEATH.  To  give  personal  pro- 
perty by  will.  Where  personal  property  is 
mtendcd  to  be  given  oy  will,  the  proper 
words  to  be  employed  are,  "  I  give  and  be- 
queath,'' Ac.  Where  real  property  is  to 
be  given,  the  wcwrds  "  I  give  and  devise" 
sho^d  be  used.  See  Bevise.  But  the 
word  "  bequeath,"  though  not,  in  its  primary 
and  legal  acceptation,  synonvmous  with  '^de- 
vise," may  be  so  construea,  if  the  context 
requires  it     86  Maine  R.  211. 

BEQUEST.  A  gift  of  personal  proper- 
ty by  will ;  a  gift  of  a  legacy.  See  Legacy, 
Bevise. 

BERCARIA,  Berceria,  Berqueria.  L. 
Lat  [from  Fr.  berger,  a  shepherd.]  In  old 
English  law.  A  berchery;  a  sheep-fold, 
sheep-cote  or  pen.  Fleta,  lib.  2,  c.  76, 
§  2.  Id,  Hb.  4,  c  20,  §  6.  Cowell.  Blount. 
Co,  Litt,  5  b. 

BERCARIUS.  L,  Lat  [from  Fr.  berger,] 
In  old  English  law.  A  shepherd.  Fleia, 
Ub.  2,  c.  79,  8  8. 

BERCATOR.  L,  Lat  In  old  English 
law.  A  shepherd.  Stat,  Consuet.  et  Ass, 
ForesUB,  cited  Barringt.  Obs,  Stat,  217. 
Mr.  Barrington  considers  this  a  contraction 
of  the  Lat  vervicator,  (from  vervex,  an  ewe,) 
converted  into  berbicator, 

BEREWICA,    Berewicha,  Berewichus, 
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BerewitOy  Berwiia.  L,  Lat  [from  Sax. 
herie^  a  manor,  and  trie,  a  village;  or 
{bertwita)  from  her^  low,  and  wife,  fine,  O. 
Eng.  herewike.l  In  old  English  law.  A 
manor,  or  rather  a  part  of  a  manor,  sepa- 
rated from  the  main  body ;  a  smaller  manor, 
belonging  to  a  larger  one,  {manerium  minus 
ad  majus  pertinensJ)     Spelman. 

A  hamlet,  or  small  village,  appnrtenant 
to  some  town  or  manor,  {villuloj  manerii 
victu,)  Id.  Blount,  voc.  Berwica,  A 
word  of  frequent  occurrence  in  Domesdav 
Book.  Id,  According  to  Lord  Coke,  it 
signifies  a  town.  Co.  Litt.  116  a. 
A  corn-farm.  Spelman, 
BERGHMxiYSTER,  Bamuuter,  Bar- 
mer,  [from  Sax.  berg,  a  mountain.]  An 
officer  having  charge  of  a  mine.  A  bailiff, 
or  chief  officer  among  the  Derbyshire 
miners,  who,  in  addition  to  his  other  duties, 
executes  the  office  of  coroner  among  them. 
Blount.     Cowell. 

BERGHMOTE,  Bergmoth.  [firom  Sax. 
berg,  a  hill,  and  mote,  an  assemblv.]  In  old 
English  law.  A  court  for  deciding  contro- 
versies among  the  Derbyshire  miners. 
Blount.     Cowell. 

BERGIUM.  L.  Lat  [Sax.  berg,  berig, 
beorg,  berg.'\  In  old  law.  A  city,  town, 
burg  or  borough.  Berg,  (Sax.)  is  properly 
a  mountain.     Spelman. 

BERIA,  Buria.  L.  Lat  [In  English 
names,  Berie,  Bery  and  Bury.'\  In  old 
English  law.  A  city,  burgh,  habitation,  or 
manor,  (from  Sax.  byr,  and  bur,  a  dwelling.) 
Spelman. 

A  plain  adjoining  a  town.  Dufresne. 
Coweil. 

BERK'.  An  abbreviation  of  Berkshire, 
in  old  records.     Towns.  PI.  147. 

BERNET.  Sax.  [from  byman,  to  bum : 
laX.  incendiumi\  In  Saxon  law.  Burning; 
the  crime  of  nouse-buming,  now  called 
arson.     Cowell.     Blount. 

BERQUARIUM.  L.Lat  In  old  Eng- 
lish  law.  A  sheep-fold.  Domesday.  Spel- 
man, voc  Barcarium. 
A  tan-house.  Co,  Litt.  5  b. 
BERQUARIUS.  L.  Lat  [from  Fr. 
berger."]  In  old  English  law.  A  shepherd. 
Dome^ay.     Spelman. 

BERRA.  L.Lat  In  old  law.  A  plain; 
open  heath.  Cowell,  Berras  assartare; 
to  grub  up  barren  heaths.  Id.  Spelman. 
See  Beria. 

BERS^   L.  Lat   In  old  European  kw. 
Barriers;  enclosures;  limits.     Spelman. 
BERTfllNSEE,  Birdinsek,  ByrihinsaJc. 


O.  Sc  [from  Sax  byrthin,  burden,  and  ak^ 
a  sack.  J  In  old  Scotch  Uw.  A  law  which 
exempted  from  capital  punishment,  one 
who  stole  as  much  food  or  meat  as  he  could 
carry  on  his  back  in  a  sack  Reg.  Maj. 
lib.  4,  c.  10,  de  yburpananseca.  Skene  dt 
Verb.  Sign.  See  Spelman's  explanaUon  of 
this  word,  voc.  Byrthinsak. 

BERTON.  [L.  Lat  ft^tono,]  InRig- 
lish  law.  That  part  of  a  gr^  count^ 
farm  where  the  bams,  stables,  and  other 
inferior  offices  stand,  and  wherein  cattle  are* 
foddered,  and  other  country  business  man- 
aged. Cowell.  Spelman,  voc  Bertona. 
In  Devonshire,  according  to  Cowell,  they 
called  a  great  farm  a  berton  ;  a  small  fium 
a  living.     See  Barton. 

Bertonarii.  Farmers  or  tenants  of  be^ 
tons,  who  seem  to  have  been  tenants  at  will 
Cowell.     Blount, 

BERWICA.  L.  Lat  In  old  Engliah 
law.  A  manor,  or  part  of  a  manor ;  a  vil- 
lage appurtenant  to  a  manor.  Cow^L 
Spelman,  voc  Berewica. 

BES,  (pL  BESSES.)  Lat  In  the  Ro- 
man law.  A  division  of  the  eu,  or  pound, 
consisting  of  eight  uneio!,  or  duodecimal 
parts,  and  amounting  to  two-thirds  of  the 
as.     2  Bl.  Com.  462,  note  (m).     See  As. 

Two-thirds  of  an  inheritance.  Inst,  2. 14. 6. 

Eight  per  cent  interest  2  BU  Com.  ubi 
supra. 

BESAEL.  L.Fr.  A  great  grandfatha 
Besaele  ;  a  great  grandmother.  Britt.  c  89. 
Besael,  ael,  piere,  fitz  ;  great  grandfather, 
grand&ther,  father,  son.  Id.  ibid.  Besaele, 
aele,  mere,  file  ;  great  grandmother,  grand- 
mother, mother,  daughter.     Id.  ibid. 

BESAYEL,  Beswel,  BesayU.     L.  ft. 

[from  besael,  besayeul,  a  great  ffrandfatli^.] 
n  old  English  kw.  A  writ  (L.  Lat  breve 
de  proavo,)  which  lay  where  a  great  grand- 
father died  seised  of  lands  and  tenements 
in  fee  simple,  and  on  the  day  of  his  death 
a  stranger  abated,  or  entered  and  kept  out 
the  heir.  Beg.  Grig.  226.  F.N.B.221.D. 
8  Bl.  Com.  1 86.  Now  abolished  with  other 
real  actions. 

BESONGNES.  L.Fr.  Business.  TearL 
M.  20  Hen.  VL  27. 

BEST  EVIDENCE,  what  is.  1  Stark 
Evid.  102,  389.  The  best  attainable  evi- 
dence must  be  adduced  to  prove  every  dis- 
puted fact     Id.  ibid. 

BETAGHU,  Betagii  or  Betaghes.  A 
name  anciently  given  to  villeins  in  Ireland. 
Barringt.  Obs.  Stat.  302,  note  [/].  Spd- 
man,  voc  Betagii. 
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BETROTHMENT.  [L.  Lat  despanio- 
tio.]  A  mutnal  promise,  or  compact  be- 
tween two  parties,  by  which  they  bind 
themselves  to  marnr.  The  word  imports 
giving  one's  trothy  l  e.  true  ficdth,  or  pro- 
mise. It  is  the  same  with  what  is  called 
bj  civilians  and  canonists,  iponsalia,  or 
espoQsals,  and  sometimes  despomaUony  and 
by  the  French  finanfoilUs.  Encychp, 
Jmer,    See  Sponsalia. 

BETTER  EQUITY.  A  term  appUed, 
in  English  eqoity  jnrispradence,  to  the 
equity  of  a  second  incumbrancer  taking  a 
secnnty  which  a  prior  incumbrancer  did 
not;  where  the  security  was  of  a  nature 
to  protect  him  against  any  subsequent 
dealW  to  his  prejudice,  by  tine  party  who 
luid  the  l^^al  estate;  such  better  equity 
giving  him  a  priority  of  claim.*  1  VhitL 
Gen.  Pr.  470,  note.  3  MusselTs  JR.  1— 
65.  A  part^  may  sometimes  gain  a  better 
^«fy,  by  giving  notice  of  an  incumbrance 
held  by  him.     1  Chiit.  Gen.  Pr.  470. 

BETTERMENTS.  In  American  kw. 
Beneficial  improvements  made  upon  lands 
bj  the  occupant  or  possessor,  in  building, 
fencmg,  draining,  dec  Eneydop.  Amer. 
8  Eenfs  Com.  834,  et  seq.  This  word  is 
a  veiy  literal  translation  of  the  meliorati(h 
m  of  the  civil  law.  Cod.  4.  66.  3.  1 
Mackeld.  Civ.  Law,  358,  §  325. 

"BETWEEN."  This  word,  in  the 
boundaries  of  lands  in  deeds,  excludes  the 
termini  named.  2  Hilliard^B  Real  Prop. 
340.  Wilde,  J.  6  Metcalfe  JR.  441.  So, 
where  it  is  used  in  an  instrument  as  de- 
scriptive of  time.  A  policy  of  insurance 
on  goods  to  be  shipped  between  two  certain 
days,  does  not  cover  eoods  shipped  on 
eitiier  of  those  days.  Id.  439.  And  see 
n  Howard's  B.  82,  77  arg.  Ambl.  656, 
note  (1),  2d  ed. 

BEUDUM,  Beodum.     L.  Lat     [Sax. 
heodJ]    In  old   European  law.    A  table. 
L.  Salic,  tit  48.     Spelman. 
BEWPLEADER.    See  BeaupUader. 
BEYOND  SEA,    (Lat  extra,  or  trane 
flwre ;)  BEYOND    THE    SEAS,   {^tra 
maria;)  BEYOND  THE  FOUR  SEAS, 
(extra  quatuor  maria.)    Words  of  frequent 
occurrence  in   English  statutes,  treatises 
and  reports ;  originally  suffffested,  no  doubt, 
by  the  geogn^hical  position  of  England, 
and  more   peculiarly  anpropriate  to  the 
whole  island  of  Great  Britain.     See  Four 
Seas.    The  phrase  '*  beyond  the  seas  "  oc- 
ean, in  particular,  in  the  statute  of  limita- 
tions^ 21  Jac  L  c.  16,  and  is  said  to  have 


been  introduced  on  the  union  of  the  crowns, 
in  place  of  the  phrase  "  out  of  the  realm," 
wmch  previously  had  always  been  used. 
1  W.  Bl.  286.  It  does  not  seem,  how- 
ever, to  have  always  been  literally  con- 
strued, and  at  the  present  time,  no  part  of 
the  United  Kingdom  of  Great  Britain  and 
Ireland,  nor  the  isles  of  Man,  Guernsey, 
Jersey,  Aldemey  or  Sark,  nor  any  islands 
adjacent  to  any  of  them,  being  part  of  the 
Queen's  dominions,  are  deemed  beyond  the 
seas.  Holthouse.  Wharton^s  Lex.  voc 
Limitation.  "  Beyond  the  seas"  is  called 
"  the  old  and  true  expression."  Dennison, 
J.  1  W.  Bl.  287.  It  has  been  recently 
held  in  England,  that  these  words  are,  in 
legal  import  and  effect,  synonymous  with 
the  words  "out  of  the  territories,"  "out  of 
the  realm,"  "  out  of  England,"  and  are  not 
to  be  interpreted  literaUy.  32  JEhig.  Law 
A  Eq.  JR.  84. 

The  same  phrase  occurs  in  the  statutes 
of  limitations  of  several  of  the  United 
States,  which  have  generally  been  framed 
after  the  English  statute,  and  without  much 
regard,  in  this  particular,  to  strict  geo^^ph- 
icS  propriety.  In  most  of  these,  it  has 
been  construed  to  mean,  "out  of  the 
state,"  or  "  without  the  limits  of  the  state." 
3  Wheaton's  R.  541.  11  Id.  361.  14 
Peter^  R.  145.  6  McLeaiCs  R.  487.  In 
Pennsylvania,  on  the  other  hand,  it  has 
been  construed  to  mean  "  without  the  lim- 
its of  the  United  States,"  which  approach- 
es the  literal  signification.  2  Dallas^  R. 
217.  1  Fa<«' 5.  329,  S.  C.  McLean,  J. 
6  Peters'  R.  291,  300.  The  same  con- 
struction has  been  given  to  it  in  Mis- 
souri. 20  Missouri  R.  530.  See  Angell 
on  Lim.  §§  200,  201. 

BIAS.  A  leaning  or  inclination  of  the 
mind  in  a  particular  direction,  or  in  favor 
of  a  particular  person  or  class  of  persons. 
See  12  Georgia  R.  444. 

BiBAiON,  BijSXfw.  Gr.  In  the  civil  law.  A 
or  the  libel,  (libellus  ;)  the  libel  of  a  plunti£ 
^ov.  53,  tit  Id.  c.  3,  §§  1,  2.  Otherwise 
called  iiriiffws  fiifiXtw,  the  libel  of  demand, 
(libellus  conventionis.)  Id.  c.  3.  The  an- 
swer of  the  defendant  was  termed  Avri&iffKov, 
(libellus  responsionis.)    Id.  §  2. 

BIBLIOTHECA.  Graeco-Lat  [Gr. 
fitPXtodiiKii  from  fiifiXhv,  a  book,  and  ^^m,  a 
repository.]  In  the  civil  law.  A  book- 
case ;  a  library.  As  to  the  construction  of 
this  word,  and  whether  the  books  them- 
selves would  pass  under  it,  see  Dig.  32. 
52.  7. 
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BroALE.  [from  bid,  and  aU,  a  drink- 
ing.] In  old  English  taw.  An  invitation 
to  drink,  {precarta  potatoria,)  An  invita- 
tion of  friends  to  dnnk  at  some  poor  man's 
house,  with  a  view  to  contribute  in  charity. 
Spelman,     Cowell. 

BIDDINGS.  Offers  of  a  price  for  goods 
or  other  property  put  up  for  sale  at  auction. 
See  4  Kenf$  Com.  191,  192.  See  Open- 
ing biddings. 

BIELBRIEF.  Germ.  [Dutch  bjUmtf; 
Danish,  bilbrev,]  In  European  maritime 
law.  A  document  furnished  by  the  builder 
of  a  vessel,  containing  a  register  of  her 
admeasurenaent,  particularizing  the  length, 
breadth  and  dimensions  of  every  part  of 
the  ship.  It  sometimes  also  contains  the 
terms  of  agreement  between  the  party  for 
whose  account  the  ship  is  built,  and  the 
ship  builder.  It  has  been  termed  in  Eng- 
lish, the  grand  bill  of  ecde ;  in  French, 
eontrat  de  construction  ou  de  la  vente  cTun 
vaiseeauj  and  corresponds  in  a  great  degree 
with  the  Endisfa,  French  and  Amencan 
register,  (q.  v!)  being  an  equally  essential 
document  to  the  lawful  ownership  of  ves- 
sels. Jacohsen^s  Sea  Laws,  12,  13,  and 
note.  In  the  Danish  law,  it  is  used  to  de- 
note the  contract  of  bottomry.     Id,  11, 

BIEN.  Fr.  and  L.  Fr.  [Lat  bene,] 
Well ;  advisable.  Fait  bien  A  prendre 
garde;  it  is  well  [done]  to  take  care. 
Britt,  c.  80.  Paroles  del  bien  estre  ;  words 
of  well  being ;  words  of  form ;  words  not 
strictly  necessary,  but  inserted  in  an  instru- 
ment with  reference  to  a  possible  contin- 
gency; words  advisable  to  be  used  for 
greater  security ;  words  used  de  bene  esseJ^ 
Britt,  c.  39.    See  De  bien  estre,  De  bene  esse. 

Lawfully;  in  lawful  form.  Le  action 
bien  gist ;  the  action  well  lies.  Freem,  1. 
Le  challenge  ne  fait  bien  pris  ;  the  chal- 
lenge was  not  well  taken.  Dyer,  38,  (Fr. 
ed.)  Come  bien  luy  list;  as  he  lawfully 
might  do,  as  was  lawful  for  him  to  do. 
YeaHf,  M.  8  Edw.  III.  2. 

BIENNIUM.  Lat  [from  6m,  twice, 
and  annus,  a  year.]  In  old  English  law. 
The  space  of  two  years.  See  Cesssavit 
per  biennium. 

BIENS.  Fr.  [Lat  bona.]  Goods. 
At  conmion  law,  this  term  includes  all 
chattels,  as  well  real  as  personal  Co.  Litt, 
118b.  The  phrase  biens  et  chateux,  (goods 
and  chattels,)  however,  occurs  in  the  old 
books.  Vearb.  P.  1  Edw.  UL  15.  T. 
11  Hen.  VL  10. 

In  the  sense  of  the  civilians  and  conti- 


nental jorista,  it  comprehends  not  merely 
goods  and  chattels,  but  real  estate.  Sto- 
ry's Con/.  Laws,  §  13,  note.  Id.  §  371. 
See  Bona. 

BIGAIUA.  L.  Lat  [from  bis,  twice, 
and  Gr.  r^t,  marriage.]  Bigamy.  See 
Bigamy. 

BIGAMUS.  L.  Lat  [See  Bigatma.] 
In  old  English  law.  One  who  has  been 
twice  married,  or  has  married  more  thin 
one  wife ;  a  bigamist  Applied  originally, 
in  the  canon  law,  to  clerks  or  ecclesiastical 
persons,  who  were  foii>klden  to  many  a 
second  time.  See  Bigamy.  Bigamus  is 
he  ihut  either  hath  married  two  or  more 
wires,  or  that  hath  married  a  widow.  2 
Inst,  278.  Bigamus,  seu  trigamus,  dx,  est 
qui  diversis  temporibus,  et  successive,  duos 
seu  tres,  Ac.  uxores  habtUt ;  polygamna 
^t  duos  vel  plures  simul  duxit  uxores ;  a 
bigamist,  or  trigamist,  4ec.  is  he  who,  at 
different  times  and  successively,  has  hsd 
two  or  three,  kc  wives;  a  polygamist is 
he  who  has  had  two  or  more  wives  at  the 
same  time.     3  Insi,  88. 

♦^*  The  statute  4  Edw.  L  st  3,  c  5, 
ordained,  in  affirmance  of  the  canos  law, 
j  that  if  any  person  married  a  widow,  or 
I  married  a  second  time  after  the  death  of 
]  the  first  wife,  he  should  be  deprived  of  the 
benefit  of  clergy,  if  he  was  convicted  of 
I  any   clergyable  felony  whatever.     From 
this  provision  it  received  the  name  of  the 
statute  De  Bigamis.     2  Beevei^  Hist.  JSng. 
Law,  142.     Under  this   statute,  where  i 
prisoner  demanded  the  benefit  <^  the  cier- 
I  gy,  (to  wit,  his  book,^  bigamy  might  be, 
and  frequently  was  objected  as  a  counter 
plea,  and  was  in  this  form  : — "  that  he  who 
demands  the  privilege  of  tiie  clergy,  was 
married  to  such  a  woman,  at  such  a  {dace, 
within  such  a  diocese,  and  that  she  was 
dead,  and  that  he  hath  married  another 
woman  within  the  same  diocese,  or  within 
some  other  diocese,  and  so  is  bigamus.^ 
Or,  if  he  had  been  but  once  married,  then 
to  say, — '*  that  she  whom  he  hath  married 
is,  or  was  a  widow,  that  is  the  relict  of 
such  a  one,  kc,  ;^'  which  pleas  were  tried 
by  the  bishop  of  the  diocese  where  the 
marriages  were  alleged ;  and  if  so  certified 
by  the  bishop,  the  prisoner  lost  the  benefit 
of  the  clergy.     Termes  de    la  Ley,  voc 
Bigamy.    By  statute  1   Edw.  VL  c  12, 
§  16,  bigamy  was  declared  to  be  no  longer 
an  inipcSiment  to  the  claim  of  dergj.    4 
BL   Com.   163,  note  (6).    See    Bigamy, 
Benefit  of  clergy. 
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BIGAHY.  [L.  hat  biffomia,  from  Ins, 
twice,  and  Gr.  ydfios,  marriage.]  In  crimi- 
nal law.  Hie  erime  of  marrying  a  second 
time  during  the  life  of  the  first  wife  or 
husband ;  or  of  having  more  wives  or  hus- 
bands than  one  at  the  same  time.  4  BL 
CWlW.  4  Steph.  Cam.  800.  There 
are  several  excepted  cases,  however,  in 
wbich  a  second  marriage  during  the  life  of 
a  former  husband  or  wife,  will  not  amount 
tobigamj.  See  4  Chitty's  BL  Cam.  164, 
165,  note.  4  Stepk.  Cam.  301,  302. 
WhartorCs  Am.  Crim.  LaWy  652 — 566. 

In  canon  law.  The  offence  of  marrying 
two  wives  successively,  one  after  the  death 
of  the  other ;  or  once  marrying  a  widow. 
4  Bl.  Cam.  168,  note  (b).  3  Inst.  88. 
See  Bigamus. 

*^*  The  use  of  the  word  bigamy  in  its 
present  sense,  in  criminal  law,  although 
well  settled,  is,  as  BUcl^tone  observes,  an 
obvious  corruption  of  the  meaning,  po/y^- 
9my  being  the  proper  name  for  the  offence 
of  having  a  plurality  of  wives   [or  hus- 
bands] at  once,     4  BL  Cam.  163.     8  Inst 
88.    Co.  Litt.  Hargr.  4;  B.  Note  48,  lib. 
2.    2  Eenfs  Com.  80,  81.     See  Polyga- 
«y.    Bigamy  was  a  term  invented  by  the 
canonists  to  describe  the  offence,  peculiar 
to  their  law,  of  being  twice  married.     See 
Bigamus.    Mr.  Stephen,  in   his   v^uable 
Commentaries,  questions  the  correctness  of 
Blackstone's   criticism,   on  the  following 
ground:  that  "whatever  the  number  of 
marriages  that  may  have  taken  place,  the 
Nibstance  of   the   charge  always  is,  that 
having  a  lawfiil  wife  still  living,  the  offend- 
er married  a  second  time,  any  intervening 
marriage  being  wholly  immaterial,  and  out 
of  the  case,  so  far  as  the  prosecution  is 
concerned."     4  Steph.  Com.  800,  note  (n). 
But  the  learned  commentator  seems  to 
have  overiooked  the  point  of  Blackstone's 
objection,  which  is  not  that  bigamy  is  in- 
correctly applied  to  cases  where  manriage 
has  been  contracted  more  than  twice^  but 
is  addressed  to  the  essential  and  well-un- 
d^^ood  meaning  of  the  term,  and  may 
be  more  specifi^y  stated  in  the  following 
form :  that  bigamy,  a  term  always  employ- 
ed in  the  canon  law  to  denote  the  offence 
of  manying  a  second  wife  after  the  death 
of  Ihe  first,  or  of  marrying  two  or  more 
wives  sttecessivelyy'wusiiot  properly  applied 
to  an  offence,  the  essence  of  which  con- 
sists in  marrying  a  second  time  during  the 
Ufe  of  the  first  wife  or  husband,  or  of  hav- 
ing two  or  more  wives  or  husbands  at  the 


same  time.  This  criticism  of  Blackstone 
turns  upon  something  more  than  a  ques- 
tion of  mere  etymological  propriety,  (be- 
tween bis,  twice,  and  ir«X«,  m4iny  times,  or 
more  than  twice,  in  the  composition  of  the 
respective  terms,)  and  is  fully  borne  out 
by  the  authority  of  Lord  Coke,  who  ex- 
pressly defines  polygamy,  in  the  very  terms 
of  the  modem  definition  of  bigamy,  to  be 
the  having  of  several  husbands  or  wives  at 
the  same  time;  (polygamia  est  plurium 
simul  virorum  uxommve  cownubium ;)  and 
goes  on  to  show  the  difference  between 
bigamy  and  polygamy,  in  tiie  Latin  pas- 
sage given  under  bigamus,  supra.  3  Inst. 
88.  The  present  improper  use  of  the  term 
bigamy  seems  to  have  crown  up  since  the 
time  of  CJoke,  who  m^es  no  mention  of 
bigamy  in  his  very  full  enumeration  of 
o&nces,  recognised  by  the  English  crimi- 
nal laWp  In  Massachusetts,  the  term  polyg- 
amy has  been  restored  to  its  proper  use 
and  meaning,  as  contended  for  by  Black- 
stone.     Rev.  Stat.  (ed.  1836,)  c.  180,  §  2. 

BIGLA.  L.  Lat  [GrsBco-barb  fityXa, 
firom  Lat  vigiUa.']  In  old  law.  Watch ; 
a  watch.     Meurslus.     Spelman. 

BILAG^.  L  Lat  In  old  law.  By- 
laws. Spelnum,  voc  Bellagines.  See 
Bilagines,  Laga. 

BILAGINES,  Bellagines,  Bilagce.  L. 
Lat  [from  by.  Sax.  a  dwelling,  Gx>th.  a 
town,  and  lagen,  laws.]  In  old  law.  The 
laws  of  towns ;  laws  made  by  the  inhabi- 
tants of  towns  for  their  own  government, 
{leges  qtuts  villarum  incolm  sibi  constiiuerint 
observandas) ;  municipal  laws ;  by-laws. 
Spelman,  voc.  Bellagines.     See  By-tjaws. 

Tliis  word  is  found  in  Gothic  writers,  by 
whom  it  is  usnally  written  bellagines,  (q.  v.j 
Jomemdes  de  Rek.  Get.  c.  11,  cited  in  Spu- 
man. 

BILANX,  BUanda.  L  Let  In  old 
English  law.  A  balance.  Pryn.  Rec.  196. 
Towns.  PL  169.  BUancia ;  scales  for 
weighing.     Reg.  Orig.  379  b. 

3e  bdaneOs  deferendis  {breve);  a  writ 
for  carrying  or  renaoving  public  scales. 
The  name  of  an  old  writ  in  the  Register, 
directed  to  Hie  collectors  of  customs  in 
certain  ports  in  England,  commanding  them 
to  take  their  scales  and  weights  to  another 
port,  for  the  purpose  of  weighing  merchMi- 
dise  for  exportati<Hi.     Id,  ibtd. 

BILINE.  A  word  essentially  English, 
used  by  Britton  in  the  sense  of  collateral, 
(by-line,  side  Une^  En  line  biline  ;  in  the 
coUateral  lino.     Jsritt.  c.  119. 
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BUJNGUIS.  Lat  [from  bU,  twice, 
and  linguoy  a  tongae.]  Of  a  doable  lan- 
guage or  tongue;  that  can  speak  two  lan- 
guages. A  tenn  applied  in  tne  old  books, 
to  a  jury  composed  partly  of  Englishmen 
and  partly  of  foreigners,  which,  by  the 
English  law,  an  alien  party  to  a  suit  is,  in 
certain  cases,  entitled  to ;  more  commonly 
called  a  jory  de  medUtcUe  Ungues.  3  BL 
Com,  860.  4  Steph.  Com.  422.  Triatio 
hilinguU  ;  a  trial  by  such  a  jary.  Molloy 
de  Jur,  Marit  448.  See  De  ine<Retate  lin- 
guce^  Half  tongue, 

BILL  [L.  Lat  bUla  ;  L  Fr.  and  Sax. 
hUle ;  Grffico-barb.  /32XX«f;  Lat  9chedula, 
libelluM^  %yngraphum,'\  A  formal  statement 
or  declaration  of  a  thmg  in  writing.  This 
seems  to  be  the  radi<^  meaning  of  the 
teim,  as  the  following  definitions  may 
illustrate : 

A  formal  written  statement  of  con(iplaint 
to  a  court  of  justice ;  as  a  hill^  simply  so 
called,  in  old  English  practice ;  a  bill  cf 
privilege^  a  hill  in  equity y  and  a  hill  of  in- 
dictment. 

A  decUration  by  a  court  to  its  officers, 
in  the  nature  of  process ;  as  the  old  hUl  of 
Middlesex. 

A  record  or  written  statement  of  pro- 
ceedings in  an  action ;  as  a  hill  of  excep- 
tions. 

A  written  statement  of  the  terms  of  a 
contract,  or  specification  of  the  items  of  a 
demand,  or  counter-demand ;  as  a  hill  of 
exchange^  a  hUl  single  and  penal^  a  hUl  of 
lading^  a  hill  ofscde^  a  hill  of  credit,  and  a 
hill  ^particulars. 

A  draft  of  an  act  of  the  le^lature  before 
it  becomes  a  law ;  a  proposed  or  projected 
law.  A  draft  of  an  act  presented  to  the 
legislature,  but  not  enacted.  An  ac<  is  the 
appropriate  term  for  it,  after  it  has  been 
acted  on  by,  and  passed  the  legislature. 
Lewis,  C.  J.  26  Penn.  St  R.  450. 

A  solenm  and  formal  written  declaration 
of  popular  rights  and  liberties,  promulgated 
on  certain  extraordinary  occasions ;  as  the 
fiunous  Bill  of  Rights  in  English  history. 
See  these  yarieties  of  the  word  defined,  infra. 

BILL,  or  ORIGINAL  BILL  In  old 
English  practice.  The  ancient  and  most 
usual  mode  of  commencing  actions  in  the 
English  Court  of  Eong^s  Bench.  It  was 
otherwise  called  k  plaint,  and  was  a  written 
statement  of  the  plaintiff's  cause  of  action, 
always  alleging  a  trespass  as  the  ground  of 
it ;  in  order  to  enable  the  court  to  entertain 
the  action.     Bootees  Suit  at  Law,  13,  14. 


1  Arch.  Pr.  337.  1  Crompt.  Pr.  Introd 
Ixxx,  (xxxv).  It  resembled  the  modem 
declaration,  which  was  probably  copied 
fix)m  it,  and  is  freouently  termed  on  the 
record,  the  phdntiff's  bill  See  BiUa. 
Actions  commenced  in  this  way,  not  being 
founded  upon  an  original  writ,  were  said  to 
be  hg  hill,  or  hg  &ll  without  writ  See 
Breve,  Original  writ  Both  modes  of  pro- 
ceeding, by  bill  and  by  writ,  are  now  abol- 
ished by  the  effect  of  the  statute  2  WiD. 
lY.  c  39,  and  a  new  method  substituted 
3  Steph.  Com.  404,  406,  note  {I). 

BILLS  OF  CREDIT.  In  constitutional 
law.  Promissory  notes  or  bills  issued  by  t 
state  government,  exclusively  on  the  credit 
of  the  state,  and  intended  to  circulate 
through  the  community  for  its  ordinaiy 
purposes  as  money  redeemable  at  a  future 
day,  and  for  the  payment  of  which  the 
faith  of  the  state  is  pledged.  4  Peters'  R 
410,  481.  1  Xenfs  Com.  408.— Paper 
issued  by  the  authority  of  a  state,  on  the 
fiftith  of  the  state,  and  designed  to  circulate 
as  money.  11  Peteri  R.  267.  1  Kenfs 
Com.  408,  note.  See  13  Howard's  R.  16, 
17.  2  Story  on  Const.  §  1364.  The 
emission  of  these  bills  is  prohibited  by  the 
constitution  of  the  United  States,  Art  L 
Sect  X. 

It  was  said  by  Mr.  Justice  McLean,  in 
Briscoe  v.  The  Bank  of  Kentucky,  (11 
Peteri  R.  267,)  that  "the  definition  of  Uie 
term  '  hills  of  credit,'  as  used  in  the  consti- 
tution, if  not  impracticable,  will  be  found  a 
work  of  no  sm^dl  difiSculty."  But  see  the 
opinion  of  the  same  judge  in  Darrington 
V.  State  Bank  of  Alabama,  13  Howard's  R 
12,  16,  17.  In  a  case  in  the  Supreme 
Court  of  New-York,  it  was  said  that  "  all  at- 
tempts to  give  a  fidl,  accurate  and  8atisfiM>- 
tory  definition  of  hills  of  credit,  ¥rithin  the 
meaning  of  the  constitution,  have,  thus  hr, 
Med."    Bronson,  J.  6  HilFs  R.  33,  37. 

The  bills  of  a  banking  corporation,  which 
has  corporate  property,  are  not  hUls  of 
credit,  within  the  meaning  of  the  constitQ- 
tion,  although  the  state  which  created  the 
bank  is  the  only  stockholder,  and  pledges 
its  fiiith  for  the  ultimate  redemption  of  the 
bills.     13  Howard's  R.  12. 

BILL  IN  EQXnTY,  or  CHANCERY. 
In  equity  pleading.  A  complaint  in  writing, 
under  oath,  in  Uie  nature  and  style  of  a 
petition,  addressed  to  the  Chancellor,  or 
judge  or  judges  of  a  court  of  equity,  setting 
forth  all  the  hcts  and  circumstances  upon 
which  the  complaint  is  founded,  and  jpnj-- 
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ing  for  sach  equitable  relief  or  for  such 
decree  as  the  party  may  conceive  himself 
entitled  to,  or  the  court  may  deem  proper 
to  grant  It  is  the  usual  mode  of  institut- 
ing a  suit  in  chancery,  and  consists  of  cer- 
tain parts  which  are  fully  explained  in  the 
books  on  equity  pleading.  After  the  bill 
has  been  drawn,  signed  by  the  complainant, 
and  his  or  her  solicitor  and  counsel,  and 
sworn  to,  it  is  left  with  the  clerk  or  other 
proper  officer  of  the  court,  to  be  filed,  and 
this  is  what  is  termed  filing  a  hill  in  equity. 
8  Bl.  Com.  442.  See  Mitfw^u  Eq.  PL 
(byMoulton,ed.  1849,)  7,  35— 121,  [33— 
101].  Story's  Eq.  PL  §§  7—48.  1  Dan- 
ielTt  Ckanc.  Pr.  (by  Perkins),  851—454. 
1  Barbour's  Chanc.  Pr.  83 — 47. 

There  are  many  varieties  of  bills,  such  as 
original  bills,  supplemental  bills,  bills  of  re- 
WW,  cross  bills,  bills  of  discovery^  of  inter- 
pleader,  of  review,  and  others,  which  are 
explained  at  length  in  the  authorities  above 
referred  to. 

BILL  OF  ADVOCATION.  In  Scotch 
practice.  A  bill  by  which  the  judgment  of 
an  inferior  court  is  appealed  from,  or 
brought  under  review  of  a  superior.  BelPs 
Diet. 

BILL  OF  ATTAINDER.  An  act  of 
the  l^islature,  declaring  the  attainder  of 
certain  persons  named  in  it.  Si^  A  ttainder. 
BILL  OF  COSTS.  In  practice.  A 
statement  in  writing,  of  the  items  coiiipos- 
ing  the  amount  of  the  costs  awarded  a 
plaintiff  or  defendant  in  an  action  or  other 
judicial  proceeding ;  including  a  statement  of 
the  terms  or  times  when  the  particular  ser- 
vices were  rendered,  the  nature  of  the  ser- 
vices, and  the  sums  respectively  due  there- 
for.    See  Costs. 

BILL  OF  EXCEFnONS.  In  practice. 
A  formal  statement  in  writing,  of  exceptions 
taken  to  the  opinion,  decision  or  direction 
of  a  judge  delivered  during  the  trial  of  a 
cause ;  setting  forth  the  proceedings  on  the 
trial,  the  opinion  or  decision  given,  and  the 
exception  taken  thereto ;  and  sealed  by  the 
judge  in  testimony  of  its  correctness.  This 
bill  is  in  the  nature  of  an  appeal ;  its  object 
being  to  put  the  points  decided  upon 
record,  in  order  to  bring  them  up  before  the 
court  in  banc,  or  a  superior  court,  for  re- 
view after  trial  8  Bl.  Com.  372.  8  Stepk. 
Com.  615.  Marshall,  C.  J.  6  Peters'  R. 
190.  Hagmond  on  Bill  of  Exceptions, 
(Law  Library,  New  Series,  vol.  46.)  See  2 
Comsioek's  B.  98. 
In  strictness,  the  bill  of  exceptions  ought 


to  be  engrossed  and  tendered  to  the  judge 
during  the  course  of  the  trial,  or  other  pro- 
ceeding out  of  which  the  exception  arises, 
and  to  be  then  sealed.  The  usual  (and, 
indeed,  the  invariable)  practice,  however,  is, 
to  reduce  to  writing  the  substance  of  the 
exception  at  the  time  it  is  taken,  and  it  is 
then  signed  by  the  counsel  on  each  side, 
and  the  bill  itself  is  aftertoards  drawn  up 
in  form,  and  tendered  to  the  judge  to  afSx 
his  seal     Raym.  Bill  of  Excep.  38,  84. 

2  Tid^s  Pr.  862,  864.  1  Arch.  Pr.  196, 
210.  See  15  Howard's  R.  160.  16  Id. 
14.  24  Mississippi  R.  96.  6  Ohio  St.  R. 
522.  Bills  of  exceptions  were  first  intro- 
duced by  the  statute  of  Westminster  2,  c.  31. 

3  Bl.  Com.  872.  2  Reeves'  HisU  Eng. 
Law,  188.  And  they  have  been  constantly 
in  use  ever  since.  FUta,  lib.  6,  c,  65,  §§  8, 
9.  Fear6.  M.  7  Edw.m.  3,  47.  H.4Hen. 
YL14.  SeeBille.  In  Florida,  the  statute 
of  Westminster  on  this  point  is  recogniBed 
as  in  force.     6  Florida  R.  516. 

BILL  OF  EXCHANGE.  {L.  Lai.  billa 
escambii,  litera  cambii,  litera  cambitoria ; 
Ft.  billet  de  change,  lettre  de  change.']  A 
written  order  or  request  by  one  person  to 
another,  for  the  payment  of  money  abso- 
lutely, and  at  all  events.  3  Kent's  Com. 
74.  Bayley  on  Bills,  1. — An  open  letter  of 
request  firom  one  man  to  another,  desiring 
him  to  pay  a  sum  named  therein  to  a  third 
person,  on  his  account  2  Bl.  Com.  466. 
2  Steph.  Com.  162.  Chitty  on  Bills,  1.— 
An  open  letter  of  request  addressed  by  one 
person  to  a  second,  desiring  him  to  pay  a 
sum  of  money  to  a  third,  or  to  any  other 
to  whom  that  third  person  may  order  it  to 
be  paid ;  or  it  naaybe  payable  to  bearer. 
Kyd  on  Bills,  3.  This  last  definition  has 
been  approved  by  Mr.  Justice  Story,  as 
presentmg  the  important  feature  of  nego- 
tiability, which  the  other  definitions  omit 
Story  on  Bills,  §  3.  In  common  speech,  a 
bill  is  frequently  called  a  draft.  2  Bl. 
Com.  467.  See  Draft,  Foreign  bill  of 
exchange.  Inland  bill  of  exchange,  Check, 
Drawer,  Drawee,  Acceptor,  Payee,  Indorser, 
Indorsee,  Holder. 

BILL  OF  HEALTH.  In  mercantile  law. 
A  certificate  from  the  proper  authorities, 
as  to  the  state  of  health  of  a  ship^s  com- 
pany at  the  time  of  her  leaving  port,  and 
the  health  of  such  port  itself.*  A  certificate, 
properly  authenticated,  that  the  ship  comes 
from  a  place  where  no  contagious  distem- 
per prevails,  and  that  none  of  the  crew,  at 
the  time  of  her  departiire,  were  infected 
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with  any  such  distemper.     li/oriA.  oi^Ini.  I 
319,  b.  1,  ch.  8,  §  4. 

BILL  OF  INDICTMENT.  In  criminal  ] 
law.  A  written  accusation  of  one  or  more  | 
persons,  of  some  crime  or  misdemeanor, ; 
preferred  to,  and  presented  upon  oath  by  a  ' 
ffrand  jury.  If  the  jury,  on  examination,  | 
nnd  this  accusation  to  be  supported  by  | 
evidence,  they  write  upon  it  the  words  **  a  I 
true  bill,"  (anciently  bUla  vera),  and  this  is  | 
called  finding  an  indictment.  4  BL  Com, 
802,  305,  306.  4  Steph.  Com.  369—374. 
See  Indictment 

BILL  OF  LADING.  [L.  Lat  hilla  ex- 
onerationis,  apocm  oneratoruB,  literce  recog- 
nitionis  ;  Fr.  connoi$$ementy  police  de  charge- 
ment,']  In  mercantile  law.  A  written 
memorandum  or  instniment,  si^ed  (usu- 
ally in  triplicate)  by  the  master  of  a  vessel, 
acimowlcdging  the  receipt  of  goods  on 
board,  and  undertaking  ?with  certain  ex- 
ceptions,) to  carry  and  deliver  them  to  the 
person  to  whom  they  are  addressed,  (the 
consignee,)  or  his  onler,  in  as  good  condi- 
tion as  when  received,  for  a  certain  remu- 
neration or  freightage.*  It  is,  in  other 
words,  a  contract  for  the  conveyance  of 
goods  in  a  general  ship,  and  though  signed 
by  the  master  only,  binds  the  owners  also. 
8  Kent's  Com.  206,  207.  Abbott  on  Ship. 
319,  et  9eq.  Angell  on  Carriers,  §  223. 
Smith's  Merc.  Law,  175. 

BILL  OF  MIDDLESEX.  In  old  prac- 
tice. A  form  of  civil  process,  peculiar  to 
the  English  Court  of  King's  Bench,  and  by 
which  personal  actions  in  that  court  were 
formerly  commenced.  It  was  originally 
always  founded  on  a  plaint  or  bill  of  tres- 
pass, filed,  or  supposed  to  be  filed  in  court, 
(see  Bill,)  and  was  a  kind  of  capias  direct- 
ed to  the  sheriff  of  the  county  of  Middle- 
sex, and  conmianding  him  to  take  the  de- 
fendant and  have  him  before  the  king  at 
Westminster,  on  a  day  prefixed,  to  answer 
to  the  plaintiff  of  a  plea  of  trespass. 
Boote's  Suit  at  Law,  36—42.  It  was  term- 
ed a  bill  of  Middlesex,  because  the  court 
out  of  which  it  was  issued  usually  sat  in 
that  county.  3  BL  Com.  285.  Once, 
when  the  court  sat  at  Oxford,  it  was  termed 
a  bill  of  Oxfordshire.  Trye's  Jus.  Filiz. 
101.  3  Steph.  Com.  404,  note  {I).  It 
was  abolished  by  the  statute  2  Will  IV. 
c  39. 

BILL  OF  MORTALITY.  A  written 
statement  or  account  of  the  number  of 
deaths  which  have  occurred  in  a  certain 
district  during  a    given  time.     Usually 


spoken  of  in  the  plural,  as  '*  bills  of  BAortali' 
ty.''  In  some  places,  as  in  London,  burthi 
as  well  as  deaths  are  included. 

BILL  OF  PARTICULARS.  In  prac- 
tice.  A  written  statement  or  specificatioa 
of  the  particulars  of  Xht  demand  for  which 
an  action  at  law  is  brought,  or  of  a  defendr 
aaVs  <ef<^  against  such  demand,  (includr 
ing  dates,  sums,  and  items  in  detail,)  fiu^ 
nisbed  by  one  of  the  parties  to  the  othtf, 
either  voluntarily,  or  in  compliance  with 
a  judge's  order  for  that  purpose.  1  Tidit 
Pr.  596 — 600.  2  Arch.  Pr.  221.  1 
Burr.  Pr.  432 — 434. 

BILL  OF  PRIVILEGR  In  old  Eng- 
lish  practice.  A  kind  of  process  whidi 
formerly  was  the  establi^ed  method  of 
proceeding  against  attorneys  and  officers  of 
courts.  3  Bl.  Com.  289.  2  Arch.  Pr. 
118,  119.  In  form,  it  was  the  same  as  % 
declaration  in  actions  by  bill,  except  that 
instead  of  concluding,  ^  and  therefore  he 
brings  his  suit,"  it  concluded  with  th« 
words,  "and  therefore  he  prays  relied" 
Id.  119. 

BILL  OF  RIGHTS.  In  constitution^ 
law.  A  formal  and  public  declaration  or 
assertion,  in  writing,  of  popular  rights  and 
liberties,  usually  expressed  in  the  forra  of 
a  statute,  or  promu^ted  on  occasions  of 
revolution,  or  the  establishment  of  new 
forms  of  government,  or  new  constitutions. 
The  English  statute  of  1  W.  <fe  M.  st  2, 
c  2,  is  denominated  xar'  Vioxhv,  the  Bill  if 
Rights.  1  Bl.  Com.  128.  Several  of  the 
United  States  have  incorporated  formal 
bills  of  rights  into  their  constitutions.  See 
2  Kent's  Com.  1—11. 

BILL  OF  SALE.  In  conveyancing.  A 
deed  or  writing  under  seal,  evidencing  the 
sale  of  personal  property,  and  convoying 
the  title  to  it*  An  assignment,  in  wri- 
ting, of  chattels  personal  2  Skpk.  Cam. 
104. 

An  instrument  by  which,  in  particular, 
the  property  in  ships  and  vessels  is  con- 
veyed. It  is  the  true  and  proper  muni- 
ment of  title  to  a  ship,  and  one  wbieh  the 
maritime  courts  of  all  nations  will  look 
for,  and  in  their  ordinary  practice  require. 
Sir  Wm.  Scott,  (The  Sisters,)  5  Bob.  Adm. 
R.  155,  ri42].  3  Kent's  Com.  130.  See 
Grand  Bill  of  Sale. 

BILL  SINGLE,  and  PENAL.  A  writ- 
ten engagement  under  seal,  for  the  pay- 
ment of  money,  either  on  demand,  or  at  a 
future  day,  formerly  in  common  use  ;  the 
penal  biU  being  framed  with  a  penalty,  and 
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the  skffk  bin,  (whidi  waa  the  more  turaal 
fonn,)  without  (7m  JSYw.  548.  Whis- 
haw.  Single  bills  are  still  in  use  in  some 
of  the  United  States,  as  in  Virginia,  Mis- 
sissippi and  Florida.  But  they  nave  been, 
for  the  most  part,  superseded  by  the  mo- 
dem biUs  and  notes,  as  penal  bilk  have 
been  by  bonds  or  obligations.  See  Single 
UH 

BILL  OF  STORK  In  English  hiw.  A 
kind  of  license,  granted  at  the  custom4iou8e 
to  merchants,  to  carry  such  stores  and  pro- 
Tiaions  as  are  necessary  for  their  voyage, 
free  of  duty.  CmoelL  McCuUocKt  IHct. 
Act  3  &  4  WiU.  IV.  c  52. 

BILLOFSUFFERANCK  LaEngUsh 
law.  A  license  granted  at  the  eostom-house 
to  ft  merchant^  to  suffer  him  to  trade  from 
one  Bn^ish  port  to  another,  without  pay- 
ing^ c^tom.     CcwelL 

BILLA.  L.  Lat  In  old  practice  and 
{heading.  Bill;  a  bill  Spelman.  Dyer, 
51,  (Ff.  ed.)  The  same  as  narraUo^  (q. 
V.)    12  Mod.  999.     8eeBiU. 

BILLA  CASSETUR,  or  QUOD  BIL- 
U  CASSETUR.  (That  the  bill  be  quash- 
ed.) In  practice.  The  form  of  the  judg- 
ment rendered  for  a  defendant  on  a  plea 
in  abat^nent,  where  the  proceeding  is  by 
bill,  (that  is,  where  the  suit  is  commenced 
by  capias,  and  not  by  original  writ).     2 

J^Tch     I^r    A. 

BILLA  EXCAMBII,  or  ESCAMBH. 
L  Lat  A  bill  of  exchange.  See  Litera 
cambii. 

BILLA  EXONERATIONIS.  L.  Lat. 
In  old  Engliflh  law.  A  bill  of  lading. 
5  Mod.  137. 

BILLA  VERA.  L.Lat  (AtruebiU.) 
In  old  practice.  The  indorsement  ancient- 
ly made  on  a  bill  of  indictment  by  a  grand 
jury,  when  they  found  it  sufficiently  sus- 
tained by  evidence.  4.  Bl.  Com.  306. 
Doct.  it  Stud,  dial  2,  c.  54,  p.  279.  See 
Indictment. 

BILLE.  L.Fr.  In  old  practice.  Bill; 
a  bill ;  a  bill  of  exceptions.  I'aitz  biUe, 
etnoiu  Vensealeramus  ;  make  a  bill,  and  we 
will  seal  it.  Tearh.  M.  7  Edw.  HL  47. 
Faits  un  hilV  de  vostre  exceptioUy  et  nous 
vouions  enseeler.     H.  4  Hen.  VI.  14. 

BILLET  DE  CHANGR  Fr.  In  French 
law.  A  billet  or  bill  of  exchange.  Po- 
thier  distinguishes  this  from  a  proper  bill  of 
exchange,  (lettre  de  change.)  The  billet  de 
change,  he  says,  is  when  the  party  with 
whom  the  contract  is  made  is  not  at  pres- 
ent prepared  to  give  the  bill  of  exchange 


agreed  on,  Mid  merely  gives  a  b%Uet,  by 
which  he  engages  hereafter  to  furnish  one 
on  tiie  proper  place.  Pothier  de  Change, 
n.  4,  cited  in  Story  on  Bills,  §  2,  note  1. 

BILLETA,  Billetus.  L  Lat.  In  old 
English  law.  A  bill  or  petition  exhibited 
in  parliament     Coicell. 

BILLETTUM.  L.  Lat  In  old  Eng- 
lish law  and  practice.  A  billet,  bill  or  me- 
morandum of  the  delivery  of  a  writ,  which 
t&e  statute  of  Westmin^r  2,  (c  39,)  al- 
lowed parties  to  require  of  the  sheriff  or 
under-sheriff  to  whom  it  was  delivered. 
FUta,  lib.  2,  c.  67,  §  la  2  InsL  449, 
451. 

BILLO,  Billio.  L.  Lat  In  old  Eng- 
lish law.  Bullion.  Mem^  in  Scacc.  M.  9 
Edw.  L     2  How.  State  Trktls,  118. 

BiAAOs,  BixXof.  Graeco-barb.  A  bill.  Spel- 
man,  voc  Billa.  Meursius  doubts  if  this 
be  not  a  corruption  of  the  Gr.  /3ij3A«f,  a 
book.  But  Spehnan  makes  it  to  be  a  word 
framed  from  the  Sax.  bUle.    See  B2/?Ar»v. 

BIND.  [Lat  ligare,  obligare,  tenereA 
Anciently,  tte.  See  Tie.  "Bind,"  "bound." 
Formal  words  in  bonds.  "Held  and  botmd." 
See  Hold. 

BIPARTITE.  Fr.andEng.  [from  Lat 
bipartitus,  from  bis,  twice  or  double,  and 
partitus,  divided.]  In  conveyancing.  Of 
two  parts;  divided  in  two.  Litt,  sect 
370.  An  indenture  was  formerly  called 
bipartite,  when  there  were  (as  was  most 
commonly  the  case,)  two  parties,  and  two 
parts  of  the  deed.  Co.  Litt.  229  a.  Shep. 
Touch.  60.  The  word  is  now  nearly  obse- 
lete,  but  tripartite,  (of  three  parts,)  and 
quadripartite,  of  four  parts,  qq.  v.)  are  still 
used. 

BIPENNIS.  Lat  In  old  Scotch  law. 
A  halbert ;  a  pole-ax ;  a  Jeddart  staff.  1 
Pitc.  Crim.  Trials,  part  2,  p.  20. 

BIRLAWS,  Burlaws,  Byrlaws.  [from 
G^rm.  banr,  a  countr3rman,  and  law!\  In 
Scotch  law.  Laws  made  by  country  peo- 
ple or  husbandmen,  respecting  rural  amirs. 
Skene  in  Reg.  Maj.  lib.  4,  c.  89,  §  8.  Spel- 
man,  voc.  Bellagines.  Supposed  by  Spel- 
man  to  be  the  same  with  by-laws.  See 
Burlaws. 

BIRRETUM,  ^irre^M^.  L.Lat  In  old 
English  practice.  The  cap  or  coif  of  a 
judge  or  seijeant  at  law.  Spelman.  A 
cap  of  linen  or  silk  fitting  close  to  the 
head,  {forma  ipsius  cranii,)  mentioned  by 
Fortescue  as  always  worn  by  the  justices 
while  sitting  in  the  king's  court,  being  the 
first  and  principal  badge  of   distinction 
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with  which  seijeants  at  kw  were  decorated 
at  their  creation.  It  was  never  laid  aside, 
either  by  the  jostices  or  seijeants,  so  as 
entirely  to  uncover  the  head,  even  in  the 
presence  of  royalty  itself  Fartae.  de  Laud, 
LL.  Angl  c  60. 

BIS.    Lat    Twice. 

Bi$  petitum ;  a  thing  twice  demanded. 
CVo.  Jac,  21. 

Bit  idem  exigi  bona  Jidet  non  patitur  ; 
ei  in  mtirfaetumibus  non  ptrmittitur  am- 
plius  fieri  quam  semel  factum  est ;  good 
fiiith  does  not  suffer  the  same  thing  to  be 
demanded  twice ;  and  in  making  satis&c- 
tion  [for  a  debt  or  demand]  it  is  not  allow- 
ed to  be  done  more  than  once.  9  Co,  53. 
A  party  is  not  allowed  to  receive  more  than 
one  satisfaction  for  the  same  debt  or  de- 
mand   See  Boia  fides  bod,  ho. 

Nemo  debet  bii  Teiari  pro  eadem  eaiua. 

No  man  ought  to  be  twice  vexed  [troubled 
or  harassed,  as  by  a  bailable  suit,]  for  the 
same  cause.     6  Co.  61.     1  Tidd's  Pr.  174. 

BISACUTA.  Lat  In  old  English 
law.  An  axe  or  bill  BmcU  foL  144  b. 
FUta,  lib.  1,  c.  31,  §  7. 

BIS  COCTUS.  Lat  and  L.  Lat  In 
old  English  law.  Twice  baked.  A  term 
applied  to  that  kind  of  bread  called  simenel 
or  symenel.  Fleta,  lib.  2,  c  9,  §  1.  Hence 
the  modem  biscuit,  or,  as  it  is  in  Britton, 
deuxfoite  quit.     Britt.  c.  30. 

BISEXTUS.  Lat  Dig.  50.  16.  98. 
See  Biseextus. 

BI-SCOT.  In  old  EngHsh  law.  A  fine 
imposed  for  not  repairing  banks,  ditches 
and  causeways,     Blount.     Wkishaw. 

BISHOP.  [Lat  epwcopw*.]  In  English 
ecclesiastical  law.  The  chief  of  the  cler- 
gy within  a  diocese,  subordinate  to  the 
archbishop  of  the  province,  to  whom  he  is 
sworn  to  pay  due  obedience.  3  Steph. 
Com.  65,  and  notes.  He  is  styled  the 
archbishop's  suffragan,  or  assistant  Id. 
63,  note  (t).  Co.  Litt.  94  a.  Hargr. 
Note  96.  In  the  common  law  he  is  gene- 
rally called  the  ordinary,  1  Chitt,  Bl. 
Com.  383,  note.  His  dignity  is  usually 
called  a  see,  (sedes,)  and  his  church  a  ca- 
thedral    3  Steph.  Com.  65. 

BISHOPRIC.  In  ecclesiastical  law. 
The  diocese  of  a  bishop,  or  the  circuit  in 
which  he  has  jurisdiction ;  the  office  of  a 
bishop.    1  Bl.  Com.  337—382. 

BISSEXTILE.  [Lat  hissextilis,  from 
bit,  twice,  and  sextilis,  the  sixth.]  Leap 
year  is  so  called  because,  in  the  Roman 
calendar,  from   which  it  is  derived,  the| 


sixth  day  before  the  calends  of  March 
(called  sexto  calender  Martii,)  was  twiu 
reckoned,  vis.  on  the  24th  and  25th  of 
Febmaiy,  (or  rather,  the  24th  was  reckon- 
ed twice,)  in  every  fourth  year,  making 
such  year  properly  to  consist  of  366  days. 
CoweU.  BUmnU  2  Bl,  Com,  141.  Hie 
same  obiect  is  now  attained  by  adding  a 
day  at  ^e  end  of  the  month  of  Februaiy. 
Brande, 

By  the  statute  De  anno  bissextili,  21 
Hen.  lU.  it  was  enacted  that  the  mcreas- 
ing  day  (dies  excrescens)  in  the  leap  yesr, 
and  the  day  next  before,  shall  be  accounted 
but  one  day.  Fleta,  lib.  6,  c.  11,  §§  S,  3. 
Termes  de  la  Ley,  This  is  still  the  law, 
and  a  similar  provision  has  been  expresalj 
enacted  in  some  of  the  United  States. 
1  N,  T,  Bev.  St  [606],  615,  §  3.  In 
others,  the  English  statute  is  still  in  force. 
5  Indiana  B,  196.  Bracton  devotes  a  con- 
siderable space  in  his  tract  '^  On  Essoins,** 
to  the  explanation  of  the  bissextile  year, 
which  he  calls  the  greater  (annus  nu^,) 
as  distinguished  from  the  leaser  or  usod 
year.     Bract,  lib.  5,  tr.  2,  c  13,  foL  359. 

BISSEXTUS.  Lat  [from  bis,  twice,  and 
sextus,  sixth.]  In  old  English  law.  The 
added!,  repeated  or  increasing  day  {dia 
excrescens^  of  a  leap  year ;  in  the  Komaa 
calendar,  the  sixth  day  before  the  calends 
of  March,  twice  computed.  See  Brissomus. 
It  was  xnade  up  of  the  odd  hours  and 
minutes  over  365  days,  which  had  been 
disregarded  in  the  three  preceding  years,  in 
addition  to  those  of  the  fourth  year,  {ex 
minutiis  quatuor  annorum,)  Bract.  foL 
359  b. 

BLACK  ACRE  and  WHITE  ACRR 
Fictitious  names  applied  to  pieces  of  land, 
and  used  as  examples  in  the  old  books. 
Perk,  c  2,  s.  136.     Id.  c.  4,  s.  297. 

BLACK  ACT.  In  English  kw.  The 
statute  of  9  Qqo.  I.  c  22 ;  so  called  from 
the  circumstance  of  its  passage  having  been 
occasioned  by  some  devastations  committed 
near  Walthun,  in  Hampshire,  by  persons 
in  disguise,  or  with  their  faces  blacked, 
4  Bl.  Com,  245.  Repealed  by  statute  748 
Geo.  IV.  c.  27.    4  Steph,  Com.  1 74  note  (a). 

BLACK  ACTS.  In  Scotch  law.  Hie 
acts  of  the  five  James's,  with  tboee  of 
Mary's  reign,  and  of  James  VI.  down  to 
1586  or  1587.  So  called  from  the  ci^ 
cumstance  of  their  being  printed  in  the  old 
black4etter,  or,  as  Bell  terms  it,  "  the  Saxon 
character."  Barringt,  Obs.  Stat,  186.  BelTs 
Diet. 


Digitized  by 


Google 


BLA 


(209) 


BLA 


BLACK  BOOK  OF  THE  ADMIRAL- 

TY.  Li  English  law.  An  ancient  reposi- 
tory of  admiralty  law,  containing,  besides 
the  laws  of  Oleron  at  large,  a  view  of  the 
crimes  and  offences  cognizable  in  the  ad- 
miralty; and  also  occasional  ordinances 
and  commentaries  on  matters  of  prize  and 
maritime  torts,  injories  and  contracts.  It 
is  generally  agreed  to  have  been  originally 
compiled  in  the  reign  of  Edward  IIL, 
though  it  contains  considerable  additions 
of  later  periods.  It  has  always  been 
deemed  of  the  highest  authority  in  matters 
concerning  the  ainiralty.  Story,  J.  2  Oal- 
lim'i  R,  404.  Id.  1  Sumner's  R.  555. 
Kent,  C.  16  Johns.  R.  466.  Molhy  de 
Jur.  Mar,  104. 

BLACK  BOOK  OF  THE  EXCHE- 
QITEE.  [L.  Lat  Liber  Niger  Scaccarii.'] 
In  English  law.  An  ancient  book  in  the 
Exchequer,  containing  a  miscellaneous  col- 
lection of  charters,  treaties,  conventions, 
the  number  of  hides  of  land  in  several 
comities,  escuages,  and  the  like.  It  is  com- 
monly attributed  to  Gervase  of  Tilbury.  1 
Rtevti^  Hist.  Eng.  Law,  220,  note.  The 
Red  Book  of  the  Exchequer  (q.  v.)  is  a 
record  of  similar  character.     Id.  ibid. 

BLACK  BOOK  OF  HEREFORD.  In 
English  law.  An  old  record,  frequently  re- 
ferred to  by  Cowell  and  other  early  writers. 
BLACK  MAIL.  A  rent  or  tribute  for- 
merly paid  by  the  poorer  inhabitants  of 
some  of  the  northern  counties  of  England 
to  some  powerful  Scottish  border  chieftain 
hotenti  alicui  Scoto  limitaneo,)  in  order  to 
he  protected  from  the  depredations  of  the 
Scottish  border  thieves,  rievers  or  moss 
troopers.  Spelmaru  Protection-rent,  or 
protection  money.  Scotfs  Minstrelsy  of 
ScotL  Border,  Introd.  Sometimes  paid  to 
the  rievers  themselves.  Ursk.  Inst.  b.  4,  tit 
4,  §64.    BelVsDict. 

%*  The  word  mail,  in  this  compound,  is 
derived  by  some  from  the  Fr.  maille,  a 
link  of  mail,  or  small  piece  of  money. 
There  is  better  reason,  however,  for  re- 
garding it  as  a  Scotch  term,  signifying  a 
rcTitf  or  stated  payment,  which  sense  it  has 
in  the  Scotch  burrow  meals,  or  burrow- 
»i^a/w,(borough  rents.)  See  Burrow-mealis. 
This  makes  the  whole  word  synonymous 
with  black  rent,  in  which  sense  it  is  used 
in  the  old  books.  Stat.  9  Edw.  III.  c.  4. 
Blount.  It  was  called  black  mail  from  its 
beinfi;  generally  paid  in  baser  money  or  in 
provisions,  (cpre  vel  opsoniis,)  instead  of 
silver.  Spelman.  Termes  de  la  Ley. 
YoL.  L 


BLACK  RENTS.  [L.  Lat  redditus 
nigri.]  In  old  English  law.  Rents  reserved 
in  work,  grain,  provisions,  or  baser  money, 
in  contradistinction  to  those  which  were 
reserved  in  white  money  or  silver ;  which 
were  termed  white  rents,  (redditus  albi), 
or  blanch  farms.  Tomlins.  Whishaw.  See 
Blanchfarms. 

BLADA,  plur.  of  Bladum.  L.  Lat  [L. 
Fr.  bleds,  blees,  bleez.]  In  old  English  law. 
Com  or  grain  growing,  {segetes  in  ?ierba) ; 
growing  crops  of  grain.  Spelman.  2  Inst. 
81.  Glanv.  lib.  2,  c.  3.  Bract.  foL  96, 
222  b,  223  b.  Blada  nondum  a  solo  sepor 
rata  ;  crops  not  yet  severed  from  the  soiL 
Id.  foL  217  b.  Quare  blada,  et  germina 
vinearum — conculcavit,  &c ;  wherefore  he 
trod  down  the  crops  and  germins  of  vines, 
&c.  Reg.  Orig.  95.  According  to  Lord 
Coke,  blada  is  taken  for  all  manner  of 
com  or  grain,  or  things  annual,  coming  by 
the  industry  of  man,  as  hemp,  flax,  &c  2 
Inst.  81.    Eeilw.  125. 

Grain  after  it  has  been  harvested,  or 
severed  from  the  soil,  (blada  a  solo  separata.) 
Bract,  fol.  217  b.  Blada  in  garbis  ;  grain 
in  swathes  or  straw.  Reg.  Orig.  94  b,  96. 
Blada  vcl  alia  cataUa ;  grain  or  other 
chattels.  Mag.  Cart.  9  Hen.  IH.  c  19. 
See  Bladum. 

BLADARIUS.  L.  Lat  [from  blada  or 
bladum,  qq.  v.]  In  old  English  law.  A 
com-monger ;  a  meal-man  or  com-chandlcr ; 
a  bladier,  or  engrosser  of  com  or  grain. 
Blount.     2  Inst.  81. 

BLADIER.     See  Bladarius. 

BLADUM,  pi.  Blada.  L.  Lat  [Sax. 
bleed;  L.  Fr.  bled,  ble.]  In  old  English 
law.  Cora  or  grain ;  especially  a  growing 
crop.  Spelman.  Bract.  foL  223  b,  300  b. 
Quo  blado  inbladata  fuerint;  with  what 
grain  they  have  been  sown.  Fleta,  lib.  2, 
c.  41,  §  1. 

Grain  cut,  or  harvested.  Una  mensura 
bladi;  one  measure  of  grain.  Magna 
Charta,  9  Hen.  IIL  c.  25.  The  plural 
blada  (q.  v.)  is  the  more  common  form  of 
this  word.. 

BLAMED,  ^^am^rf.  L.  Fr.  Infamous. 
LL.  Qui.  Conq.  11.  16,  17. 

BLANCH  FERME,  Blanch  fearme, 
Blanch  Jirme,  Blanchfarm.  Pi.  Lai.  alia 
firma,  firma  blanca^  In  old  English  law. 
White  fiEum,  or  white  rent,  (reditus  albus)  ; 
rent  paid  in  silver  and  not  in  cattle.  Spe-l- 
maVf  voc.  Firma  alba.  Rents  reserved  in 
silver,  or  white  money,  were  anciently 
called  white  rents,  blanch  farms,  redditus 
14 
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alhi;  in  contnulistiiiction  to  rents  reserved 
in  work,  grain,  or  baser  money,  which  were 
called  reddittis  nigriy  or  black-mail.  2  Bl. 
Cam.  42.  2  InsL  44.  Lord  Bacon  calls 
them  blanch  rents.  Works,  iv.  132.  See 
Alba  firma^  Farm, 

BLANCH  (or  BLENCH)  HOLDING. 
In  Scotch  law.  A  kind  of  tenure  in  which 
the  vassal  paid  a  small  duty  to  the  superior 
in  full  of  all  services,  as  an  acknowledgment 
of  his  right,  either  in  money,  or  in  some 
other  substance ;  as  a  penny  money,  a  pair 
of  gilt  spurs,  a  pound  of  wax,  or  of  pepper, 
&c,  nomine  cUbcs  JirmcB  (in  the  name  of 
white  farm.)  Unk.  Inst.  b.  2,  tit  4,  §  1. 
BslPs  Diet  voc  Holdings.  Considered  by 
Blackstone  ihe  same  with  the  blanchfarms 
of  the  English  law.  2  Bl.  Com.  42,  note 
(d).     See  Blanch  ferme. 

BLANC,  Blank.  [L.  LaL  blanca.]  In 
old  English  law.  A  silver  coin,  of  the 
value  of  Sd.  coined  in  France  by  Henry  V. 
in  the  eighth  year  of  his  reign ;  called  blanc 
(white,)  to  distinguish  it  from  a  gold  coin 
called  a  scdut,  or  solus,  struck  about  the 
same  time.    Spelman.    Stow^s  Annals^  586. 

Money  paid  by  weight,  and  not  by  tale. 
Spelman.     See  Blanctis. 

BLANCUS.  L.  Lat  [from  Fr.  blanc, 
white.]  In  old  law  and  practice.  White, 
as  paper  or  parchment  is,  when  there  is  no 
writing  or  other  mark  upon  it ;  otherwise 
called  albus.  See  Album  breve.  Hence 
the  modern  term  blank. 

Plain  or  smooth,  as  silver  money  tiiafc 
has  no  impression,  or  from  which  the  im- 
pression has  been  worn.*  Solidi  bland ; 
blank  or  plain  shillings.  3  Mon.  Ang.  352. 
Triginta  lib.  sterlingorum  blancorum;  thirty 
pounds  of  blank  sterlings.  2  /d  31.  Tim 
was  undoubtedly  a  kind  of  silver  money 
that  was  paid  by  weight,  and  not  by  tale, 
or  count,  {quod  vel  ad  ponderis  valorem 
persolulum  est,  vel  non  in  pecuniis  numera- 
tis.)  Spelman,  voc.  Blanca.  Whether 
hUuneus  denotes  that  this  money  was  im- 
coined,  or  that  it  was  coined  money  worn 
smooth,  does  not  clearly  appear.  "Hie 
words  d/oTic  and  blartk  occur  in  English  dic- 
tionaries, in  the  sense  of  apiece  of  metal  in 
the  mint  ready  for  coining.     Bailey* s  Diet, 

BLANK.  [L.  Lat  blancus.']  A  void 
space  in  wrking;  a  part  of  a  deed,  record, 
or  other  instrument  not  written  upon,  or 
filled  up.     See  Blaneus. 

BLANK  BAR  In  pleading.  The  old 
name  of  a  plea  in  bar,  put  in  in  an  action  of 
trespass,  to  oblige  the  plaintiff  to  assign  the 


certain  place  where  the  trespass  was  com- 
mitted ;  otherwise  called  comsnon  bar.  Cro, 
Jac.  594.  Blount  It  was  chiefly  used  bj 
the  practisers  in  the  Common  Bench.    Jd. 

BLANK  INDORSEMENT.  The  in- 
dorsement  of  a  bill  of  exchange  or  promis- 
sory note,  by  merely  writing  the  name  of 
the  indorser,  without  mentioning  any  pe^ 
son  to  whom  the  bill  or  note  is  to  be  paid; 
called  blank,  because  a  blank  or  space  is 
left  over  it  for  the  insertion  of  the  name  of 
the  indorsee,  or  of  any  snbseqnent  holder. 
Otherwise  called  an  indorsement  in  blank 
3  Kenfs  Com.  89.  Story  on  Prom.  Nokt, 
§  138.  Lord  Mansfield,  1  W.  Bl.  297. 
See  Indorsement 

BLASPHEMY.  [Lat  blasphemia,  from 
Gr.  iSXc^fn/itoy  evil  speaking  or  reviling.] 
In  criminal  law.  An  offence  against  r^ 
gion,  either  by  denying  the  being  or  provi- 
dence of  God;  or  by  contumelious  re- 
proaches of  our  Saviour  Christ;  or  by 
profane  scoffing  at  the  holy  scriptiire,  or 
exposing  it  to  contempt  and  ridicnk; 
Christianity  being  part  of  the  laws  of  Ei^ 
land.*  4BI.  Com.  69.  4  Steph.  C7owi.233, 
234.  2  Hume  on  Crimes,  558.  Blasphemy 
was  made  a  capital  ofi^ce  by  the  77tli 
novel  of  Justinian,  c.  1,  §  2. 

In  the  United  States,  also,  the  Christiaa 
religion  is  received  as  part  of  the  common 
law,  and  to  revile  it  publicly  and  blasphe- 
mously, or  to  blaspheme  its  author  is  an  iih 
dictable  offence.  8  Johns.  B.  290.  Thaek- 
er's  Crim.  Cas.  346.  11  Serg.  dhBawle,  394. 
Story,  J.  2  Howard's  R.  127,  198.  Wkar- 
ton's  Am.  Crim.  Law,  4,  536.  20  PidL 
R.  206.     Shaw,  C.  J.  Id.  218. 

The  use  of  this  word  is,  in  modem  kv, 
exclusively  confined  to  sacred  subjects ;  but 
blasphemia  and  blasphemare  were  anciently 
used  to  signify  the  reviling  by  one  person 
of  another.     iVbv.  77,  c  1,  §  1.     SpelmatL 

BLED,  Ble.  L.  Fr.  [Lat  bladum.]  In 
old  English  law.  Com  or  grain.  HtL  sect 
68.  Bleds,  (pi.)  Yearb.  M.  3  Hen.  VL 
14.     Bleez.     T.  1  Edw.  IL  8. 

BLEMISSEMENT.  L.  Fr.  In  old 
English  law.  Blemishraent;  di^»raffe* 
ment  or  degradation.  Yearb.  M.  6  Edw. 
lU.  131. 

Infringement;  diminution.     Kdkam. 

BLENCR,  Blench  Holding.  SeeBlandi 
holding. 

BLOCKADE.  In  international  law. 
The  investment  of  a  seaport  by  a  competoit 
naval  force,  with  the  view  of  cutting  off  a& 
communication  of  commerce.*    1  JCeufs 
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(km,  144 — 1 46.  A  sort  of  oircQmvallatioB 
roDnd  a  pUoe,  by  which  all  foreign  con- 
nexion and  corre^ondence  is,  as  far  as  hu- 
man power  can  anect  it,  to  be  cut  ofL  Sir 
Wm.  Scott,  (Vrow  Judith,^  1  Rob.  Adm.  B. 
lid.  It  is  not  necessary,  nowever,  that  the 
place  should  be  invested  by  land  as  well  as 
bj  sea,  in  order  to  constitute  a  legal  block- 
ade; and  if  a  place  be  blockaded  by  sea 
only,  it  is  no  violation  of  belligerent  rights 
for  the  nentral  to  cany  on  commerce  with 
it  by  inland  communications.  1  Kenfa 
Cm.  147. 

BLODWITA,  L.Lat  [Ssjl  blodwyte.] 
In  Saxon  and  old  English  law.  An  amer- 
ciament for  the  shedding  of  Wood.  Spel- 
fiutn.  Fleta  uses  the  Sax.  hlodwyte.  Lib. 
1,  c  47,  8  15.     See  Bloodwit. 

BLOOD.  [Lat  sanguis  ;  L.  Fr.  sanke.^ 
Kindred ;  relation  by  'natural  descent  from 
a  common  ancestor;  consanguinity.  Weh- 
iter,  A  person  is  said  to  he  of  the  Uood  of 
another,  when  he  is  descended  from,  or  col- 
latenfcHy  reUted  to  him.     See  infra, 

A  person  or  persons  so  related ;  as  the 
whole  bloody  the  half  blood,  (qq.  v.) 

Bloody  in  American  law,  includes  the  half 
blood  as  well  as  tlie  whole  blood.  2  Peters' 
R  68.  A  person  is,  with  the  most  strict 
propriety  of  language,  affirmed  to  be  of  the 
bhod  of  another,  who  has  any,  however 
8mall  a  portion  of  the  same  blood,  derived 
from  a  common  ancestor.  Story,  J.  Id. 
87.  ^ 

In  the  case  last  referred  to,  Mr.  Justice 
Story  observed,  that  the  word  blood  was 
Qsed  m  the  same  sense,  in  the  English  com- 
mon law.  There  are  passages,  however,  in 
which  it  seems  to  be  used  in  the  stricter 
wnse,  implying  whole  blood  exclusive- 
ly. See  2  Chdtl.  Bl  Com.  227.  Id.  220, 
oote;  This  was  before  the  statute  3  &  4 
Win  rV.  c  106.  1  Steph.  Com.  386,  387. 
See  Half  blood.  Whole  blood. 

BLOODWrr,  Blodwite,  Blodtoyte.  [L. 
Lat  Uodwita,  blotwyta;  from  Sax.  blod. 
Wood,  and  wite,  an  amercement]  In  Saxon 
law.  An  amerciament  for  bloodshed, 
(mulcla  effiLsi  sanguinis.)  Spelman.  Called 
by  Scotch  writers  blutdveit,  or  bludueiL 
Skene  de  Verb.  Signif.  A  customary  fine 
paid  as  a  composition  and  atonement  for 
the  shedding  or  drawing  blood.  Cowell. 
To  have  bloodwit,  in  old  charters,  was  to 
have  the  privilege  of  taking  cognizance  of 
the  crime,  and  of  receiving  the  fines  result- 
ing from  it.  8pelm>an,  voc  Blodwita, 
A  privilege  or  immunity  from  amerce- 


ment for  bloodshed.     Fleta,  lib.  1,  c  47, 
§15. 

BLOODY  HAND.  In  forest  law.  The 
having  the  hands  or  other  parts  bloody, 
which,  in  a  person  caught  trespassing  in 
the  forest  against  venison  was  one  of  the  four 
kinds  of  circumstantial  evidence  of  his  hav- 
ing killed  deer;  although  he  was  not  found 
in  the  act  of  chasing  or  hunting.  Manwood, 
Cowell,  See  BacJd>ear.  This  corresponds 
with  the  Scotch  phrase,  red  hand,    Blount, 

BOARDER.  One  who  has  food  and 
lodging  in  another's  family  or  house,  for 
a  stipulated  price.  A  boarder  at  an  inn 
or  hotel  is  distinguished  from  a  guest,  26 
Vermont  B,  316.  26  Alabama  B,  371. 
A  boarder  is  an  inhabitant  of  the  place,  or 
townsman,  who  resides  permanently  at  the 
inn  or  hotel  Redfield,  C.  J.  26  Vermont 
B.  343.     See  Guest. 

BOAT,  held  not  to  be  a  ship  or  vessel 
5  Mason's  B.  120,  232.  A  canal  boat  not 
a  ship  or  vessel.     5  MilPs  (N.  Y.)  B.  34. 

In  the  civil  law,  a  ship's  boat  (scapha 
navisj)  was  held  not  to  pass  by  the  sale  of 
a  ship  with  her  tackle,  (cum  instrumento.) 
Dig,  33.  7.  29.  Id.  21.  2.  44.  See  Id.  6. 
1.  31. 

BOC.  Sax.  A  book,  or  writing;  a  deed 
or  charter.  Boc  land,  (q.  v.) ;  deed  or 
charter  land.  Land  boc;  a  writing  for 
conveying  land ;  a  deed  or  charter ;  aland- 
book.     See  Land  boc. 

BOCERAS.  Sax.  A  scribe,  notary  or 
chancellor  among  the  Saxons.  Crabb's 
Hist.  JSng,  Law,  28.  2  Hickes'  Thes.  46. 
Barringt.  Obs,  404,  note  [I]. 

BOC  HORDE.  Sax.  [quasi  bookhoard,] 
A  place  where  books,  writings  or  evidences 
were  kept     Cowell. 

BOC  LAND.  Sax.  [quasi  book-land ; 
L.  Lat  terra  libraria  or  hoereditariai]  In 
Saxon  law.  Land  held  and  conveyed  by 
writing,  boc,  deed  or  charter ;  deed  land,  or 
charter  land ;  so  called  to  distinguish  it  from 
folc  land,  which  was  held  without  writing. 
Spelman,  Cowell.  1  Beeves'  Hist.  Eng. 
Law,  5.  4  Ken€s  Com,  441,  442.  Land 
severed  from  the  folc  land,  and  converted 
into  an  estate  of  perpetual  inheritance. 

According  to  Sir  W.  Blaokstone,  it  was 
land  held  by  deed  under  certain  rents  and 
services,  and  in  effect  differed  nothing  from 
the  free  socage  lands.  2  Bl.  Com.  00. 
And  Spelman,  in  explaining  the  epithet 
hereditaria,  observes  that  it  could  neither 
be  given  away  nor  sold,  but  was  to  be  left 
strictly  to   the  heirs,  (nee  dari  licuit  nee 


Digitized  by 


Google 


BOM 


(212) 


BON 


ffendi,  itd  hseredibus  relinquenda  erat) 
Later  researches,  however,  have  established 
the  fact  that  boc  land  was  in  its  nature  alio- 
dialy  and  that  the  owner  of  it,  unless  fet- 
tered by  some  restriction  imposed  by  those 
under  whom  he  claimed,  had  the  absolute 
power  of  alienation  and  disposition  by  gift 
and  sale,  and  by  will  Somner^s  Oavelk, 
88,  89.  AllerCg  Royal  Prerog.  139,  et 
passim,  1  Spencers  Chancery ^  20,  21. 
See  Fole  land. 

BODIN  IN  FEffi  OF  WEIR.  O.  Sc. 
In  old  Scotch  Law.  In  warlike  array.  1 
Pite,  Crim,  Trials,  part  1,  p.  8. 

BODMERIE,   Bodemerie,   Boddemerey. 
Belg.  and  Germ.     Bottomry,  (q.  v.)     Loc- 
cenius  de  Jur.  Mar.  lib.  2,  c.  6,  §  1. 
BODY.     Sec  Corpus. 
BODY  OF  A  COUNTY.     See  Corpus 
eomitatus. 

BODY  CORPORATE,  (or  INCORPO- 
RATE.) [L.  Lat  corpus  corporatum.] 
A  corporation ;  so  called,  because  the  per- 
sons composing  it  are  made  into  a  body. 
Co.  Liu.  260  a.  Said  to  be  the  most  cor- 
rect as  well  as  the  earliest  name  of  a  corpo- 
ration in  English  law.  P.  Cyclop<Baia, 
voc.  Corporation. 

BODY  POLITIC.  A  term  applied  to  a 
corporation,  which  is  usually  designated 
as  a  body  corporate  and  politic.  A  body  to 
take  in  succession,  framed  by  policy.  Co. 
lAtt.  250  a.  Particularly  applied,  in  the 
old  books,  to  a  corporation  sole.  Litt. 
sect  413.  Termes  de  la  Ley^  voc.  Corpora- 
iicUj  (Bodies  politic.) 

BOILLOURIE,  Boilary,  Bullary.  L. 
Fr.  and  Eng.  [L.  Lat  salina.]  In  old 
English  law.  A  salt-house  or  salt-pit, 
where  salt  is  boiled.  Co.  Litt.  4  b.  Cro. 
Jac.  160. 

BOIS,  Boys,  Boyes.  L.  Fr.  [L.  Lat 
boscus,  q.  v.]  Wood.  Ilaut  bois ;  high 
wood.  ^  Sub  bois;  under-wood,  or  cop- 
pice. Cowelly  voc  Boscus.  Perk,  c  1,  s. 
116. 

BOISTE.  L.Fr.  Box;  a  box.  Tearb. 
M.  6  Edw.  ra.  28. 

BOLTING.  [Yrom  Sax.  bolt,  a  house.] 
In  English  practice.  A  tenn  formerly  used 
in  the  English  inns  of  court,  but  more  par- 
ticularly at  Gray's  Inn,  signifying  the  pri- 
vate arguing  of  cases,  as  distinguished  from 
mooting,  which  was  a  more  formal  and  pub- 
lic mode  of  argument  Cotoell.  Tomlins. 
Holthouse. 

BOlklBARDA.  L.  Lat  [from  b(mbus, 
Gr.  ^fij3«f,  the  sound  of  the  discharge.]    In 


old  law.  A  gun  or  cannon.  Spehum. 
Bombardius  ;  a  gunner.     Toums.  PL  214. 

BON.  Fr.  andL.  Fr.  [from  Lat  bonus, 
bonum,  q.  v.]  In  old  English  law.  Good; 
sufficient  in  law.  Le  brefefuit  tenu  bm; 
the  writ  was  held  good.  Yearb.  P.  8  Hen. 
VI.  20. 

BON.  Fr.  In  old  French  law.  A 
royal  order  or  check  on  the  treasuiy,  in- 
vented by  Francis  I.  Bon  pour  mille  Ivmi ; 
good  for  a  thousand  livres.  Stepk.  LecL  381 

In  modem  law.    The  name  of  a  clause 

(bon  pour ;  good  for  so  much,)  added 

to  a  cedule  or  promise,  where  it  was  not  in 
the  handwriting  of  the  signer,  containioff 
the  amount  of  the  sum  which  he  obliged 
himself  to  pay.  Poth.  Oblig.  part  4,  ch.  1, 
art  2,  8  1. 

BONA.  Lat  [pi.  of  bonum,  good; 
from  beare,  to  make  happy,  {beatumfacere ;) 
to  benefit,  (prorftfw.^  i>t^.  60. 16.49.]  h 
the  civil  law.  Goods;  property  in  general, 
including  lands,  (prcedicL)  Dig.  33. 2. 31 
Story's  Conjl.  Laws,  §  875.  Sec  Dig.  6a 
16.  21,  39,  49. 

BONA.  Lat  [plur.  of  bonum,  not 
used;  Fr.  biens."]  In  old  English  law. 
Goodis;  personal  chattels;  moveable  pro- 
perty. A  term  still  used  in  modem  law^ 
as  in  the  phrase  ntdla  bona,  (q.  v.)  and 
others.  Like  biens,  it  is  said  to  be  a  more 
comprehensive  term  than  goods,  as  it  com- 
prehends chattels  real,  as  well  as  personaL 
Co.  Litt.  US  h. 

Bona  et  catalla;  goods  and  chattels. 
Fleta,  lib.  2,  c  64,  §  1.  This  expressiiMi 
includes  all  personal  things  that  belong  to 
a  man.  Pollock,  C.  B.  16  Mees.  d:  W. 
68.  Blada,  pannos,  armaturam  et  <dia 
bona  et  catalla;  grain,  cloths,  armour  and 
other  goods  and  chattels.  Mem.  in  Scace. 
T.  20  Edw.  L  Bona  et  merchandisa; 
goods  and  merchandizes.    Fleta,  uU  supra. 

BONA  CONFISCATA.  Lat  In  the 
civil  law.  Ck>nfiscated  goods.  Goods 
forfeited  for  offences  were  so  called,  becanae 
they  belonged  to  the  fiscus,  or  imperial 
treasury.     1  Bl.  Com.  299.     See  Fiscus. 

BONAFELONUM.  Lat  In  English 
law.  Goods  of  felons;  the  goods  of  one 
convicted  of  felony.     5  Co.  110. 

BONA  FORISFACTA.  Lat  Infijg- 
lish  law.  Forfeited  goods.  HoUb  Anal. 
sect  viiL 

BONA  FUGITIVORUM.  Lat  In 
English  law.  Goods  of  fugitives;  the  pro- 
per goods  of  him  who  flies  for  felony.  ^ 
Co.  109  b. 
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BONA  MOBILIA.  Lat  In  the  civU 
law.  Moveable  foods  or  personal  chattels, 
as  disUnguished  m>m  bona  immobilia.    See 

1  P.  Wms.  249—284. 

BONA  NOTABILIA.  L.  Lat  In 
EDglish  ecclesiastical  law.  Notable  goods ; 
goods  worthy  of  notice,  or  of  sufficient  value 
to  be  taken  into  account*  Goods  of  a 
party  deceased,  amounting  in  value,  at  least 
to  five  pounds. — If  all  the  ffoods  of  the  de- 
ceased lie,  at  the  time  of  his  death,  within 
the  same  diocese  or  jurisdiction,  a  probate 
before  the  ordinary,  or  an  administration 
granted  by  him  are  the  only  proper  ones. 
Bat  if  the  deceased  had  bona  noiabilia^  or 
chattels  to  the  value  of  a  hundred  shillings 
in  two  distinct  dioceses  or  jurisdictions,  then 
the  will  must  be  proved  or  administration 
taken  oat  before  the  metropolitan  of  the 
province,  by  way  of  special  prerogative. 

2  Bl.  Com.  509.  Shep,  Touch.  499,  600, 
and  note.  2  Steph.  Com.  237,  238.  1 
Chiit.  Gen.  Pr.  623. 

BONA  PERITURA.  Lat  Perishable 
goods. 

BONA  UTLAGATORUM.  Lat  In 
English  law.  Goods  of  outlaws.  HaleU 
Anal,  sect  viiL 

BONA  VACANTIA.  Lat  \vacantia, 
from  vacate^  to  be  empty,  to  want  J  In  the 
dvil  and  conmion  law.  Goods  wanting  an 
owner;  goods  without  an  owner,  or  in 
which  no  one  claims  a  property.  Inst.  2. 
6.  4.  Cod.  10.  10.  These,  by  the  general 
rule  of  the  common  law,  belong  to  the  first 
finder,  with  the  exception  of  royal  fish, 
shipwrecks,  treasure  trove,  waife  and  estrays, 
which  in  England  are  the  property  of  the 
sovereign.  Hal^s  Anal,  sect  viiL  1  Bl. 
Com.  298.     2  StepL  Com.  663,  664. 

BONAWAVIATA.  L.Lat  In  Eng- 
lish  law.  Waived  goods;  goods  stolen, 
and  waivedy  that  is,  thrown  away  by  the 
thief  in  his  flight,  ifor  fear  of  being  appre- 
hended, or  to  facilitate  his  escape;  and 
which  go  to  the  sovereign.  6  Co.  109  b.  1 
Bl.  Com.  296.     See  Waviare. 

BONA  FIDES.  Lat  In  the  civil  and 
common  law.  Good  faith ;  honesty ;  sin- 
cerity. The  opposite  of  mala  fides,  (q.  v.) 
^  Bona  fide. 

Equity,  {cequum  et  bonum.)  See  Brisso- 
nius. 

Boat  fides  non  patitur  nt  bii  idem  eii- 
gatar.  Good  faith  docs  not  suffer  the  same 
thing  to  be  demanded  twice.  Diff.  60. 
It  67.     Broom's  Max.  [249,]  note.     Bona 

fito  exigit  Dt  qaod  eonfenit  flat.    Good 


faith  demands  that  what  is  agreed  upon 
shall  be  done.  Dig.  19.  2.  21.  See  Id. 
19.  1.  60.     Id.  60.  8.  2.  13. 

BONA  FIDE.  Lat  [abl.  of  bona  fideSy 
(q.  V.)  L.  Fr.  en  bonne  foy  ;  Span,  con  buena 
jfe.']  In  good  fedth ;  honestly,  without 
fraud,  collusion,  or  deceit ;  really,  actually, 
without  pretence;  innocently,  ignorantly, 
without  knowledge  or  notice. 

This  very  common  term,  with  the  less 
frequent  bonm  fidei,  and  bona  fides  from 
which  both  are  formed,  are  derived  from 
the  civil  law.  Inst.  2.  6.  pr.  1,  2.  Id.  2. 
8.  2.  Id.  2.  9.  pr.  6,  6.  Dig.  6.  2.  7.  11. 
Calv.  Lex.  Brissonius.  See  Bonce  fidei. 
A  very  early  and  prominent  instance  of  its 
use  in  England  occurs  in  Ein^  John's 
Magna  Charta.  Quod  hoee  omnia  supra- 
dicta  \>onk  fide  et  sine  malo  ingenio  observa- 
bantur;  that  all  these  things  aforesaid 
shall  be  observed  in  good  faith  and  with- 
out evil  design.  Mag.  Cart.  Johan.  ad  fin. 
And  see  Cart.  Confirm.  49  Hen.  III. 

BONA  FIDE  PURCHASER.  A  pur- 
chaser in  good  faith.  See  2  Kenfs  Com, 
612,  et  seq.  4  Id.  463,  et  seq.  "A  bofnA, 
fide  purchaser  for  a  valuable  consideration^ 
without  notice,"  is  one  who  is  the  pur- 
chaser of  the  legal  estate  or  title ;  and  a 
purchaser  of  a  mere  equitable  estate  is  not 
embraced  in  the  definition.  24  Missis- 
sippi R.  208.     Yerger,  J.  Id.  229. 

BON^  FIDEI.  Lat  [gen.  of  bona 
fideSy  q.  v.]  In  the  civil  law.  Of  good 
faith ;  m  good  faith.  This  is  a  more  fre- 
quent form  than  bond  fide,  occurring  in  the 
phrases  bonce  fidei  actions,  bonce  fidei  con- 
tracts, bonce  fidei  emptor,  bonce  fidei  pos- 
sessor, (qq.  V.) 

BON^  FIDEI  ACTION.  See  Actio 
bonce  fidei. 

BON^  FIDEI  CONTRACTS.  Those 
contracts  in  which  equity  may  interpose  to 
correct  inequalities,  and  to  adjust  all  mat- 
ters according  to  the  plain  intention  of  the 
parties.     1  Kames?  Equity,  200. 

BON^  FIDEI  EMPTOR.  A  purchas- 
er in  good  faith.  One  who  either  was 
ignorant  that  the  thing  he  bought  belonged 
to  another,  or  supposed  that  the  seller  had 
a  right  to  sell  it  Dig.  60.  16.  109.  See 
Id.  6.  2.  1.  11. 

BON^  FIDEI  POSSESSOR.  A  pos- 
sessor  in  good  Mth.  One  who  believes 
that  no  other  person  has  a  better  right  to 
the  possession  than  himself.  1  Mackeld. 
Civ.  Law,  244,  §  234.     BODO  fidei  poiMI- 

lor  iH  id  tantam  qaod  ad  le  per?eaerit  teaetnr. 
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A  bona  fide  possessor  is  bound  for  that  only 
which  has  come  to  hinu  2  Inst.  286.  See 
Orot  de  Jut,  Bell  lib.  2,  c.  10,  §  3,  et  seq. 

BON^MEMORI^  KLat  Of  good 
memory.  Bract,  fol.  14  b.  Generally  as- 
sociated with  the  phrase  tance  mentisj  (of 
sound  mind.)   Id.  ibid, 

BONA  GESTURA.  L.  Lat  \ae9tura, 
from  gerere^  to  bear.]  In  old  English  law. 
Good  abearing,  or  good  behaviour.  Jacob. 
Whitkavj,     See  Abearing. 

BONA  GRATIA.  Lat  In  the  Roman 
law.  By  mutual  consent ;  voluntarily.  A 
term  applied  to  a  species  of  divorce  where 
the  parties  separated  by  mutual  consent ; 
or  where  the  parties  renounced  their  mari> 
tal  engagements  without  assigning  any 
cause,  or  upon  mere  pretexts.  Dig.  24.  1. 
62.  Id.  40.  9.  14.  4.  Cod.  6.  13.  16. 
Nov.  22,  c.  4.  Tayl.  Civ.  Law,  361,  362. 
Calv.  Lex. 

BONA  PATRIA.  L.  Lat  In  Scotch 
law.  The  good  country;  good  men  of  the 
country ;  good  neighbors.  A  name  given 
to  an  assise  or  jury.  Skene  de  Verb.  Signif. 
citing  Reg.  Maj.  lib.  1,  c.  si  vero,  29. 
Cowell.  Wkishaw.  See  Bom  homines, 
P atria. 

BOND.  [Lat  obligation  scriptum  obliga- 
torium.]  A  deed  or  instrument  under  seal, 
by  which  a  person  binds  or  obliges  [o5/t^a^] 
himself,  his  heirs,  executors  and  adminis- 
trators, to  pay  a  certain  sum  of  money  to 
another.  Ihc  party  thus  binding  himself 
is  called  the  obligor  ;  the  party  to  whom  he 
is  bound,  the  obligee ;  and  the  instrument 
itself  an  obligation  or  writing  obligatorjr. 
There  is  a  condition  usually,  (and  indeed  in 
practice,  invariably)  added  to  the  bond,  that 
if  the  obligor  does  some  particular  act,  the 
obligation  shall  be  void,  or  else  shall  remain 
in  full  force.*  2  Bl.  Com.  840.  2  Steph. 
Com.  167.  The  sum  mentioned  in  the  ob- 
ligatory part  of  the  bond  is  termed  the 
penalty^  and  is  usually  fixed  at  some  high 
amount,  much  more  than  sufficient  to  cover 
any  possible  damage  arising  from  non-ob- 
servance of  the  condition.  2  Steph.  Com. 
ub,  sup.  In  money  bonds,  it  is  alwinrs 
fixed  at  double  the  amount  intended  to  be 
secured. 

All  the  definitions  in  the  books  describe 
a  bond  as  a  deed,  or  instrument  under  seal, 
and  sealing  has  always  been  held  to  be  a 
necessary  requisite  to  its  validity.  Com. 
Dig.  Obligation,  (A.)  Fait,  (A.  2.)  Kent, 
C.  J.  6  Johns.  R.  239, 244.  The  term  bond, 
sx  vi  terminiy  imports  a  sealed  instrument 


Harper,  434.  Cowen,  J.  3  MiirsQf.  Y.) 
R.  212.  2  Serg.  d  R.  602.  6  Vemmt 
R.  90.  1  Black/.  R.  241.  U.  S.  Digat, 
Bond,  I.  But  a  bond  without  a  seal  has 
been  held  good  by  the  Supreme  Conrt  of 
the  United  States.    16  FeterfP  R.  290, 816. 

BOND.  [L.  Lat  6om/i«.]  In  old  Scotch 
law.  A  bond-man ;  a  slave.  Shene  de 
Verb.  Sign,  voc.  Bondagium. 

To  BOND.  To  give  bond  for,  as  for 
duties  on  goods ;  to  secure  payment  of  du- 
ties, by  giving  bond.  Bonded  ;  secured  bj 
bond.  Bonded  goods  are  those  for  the  do- 
ties  on  which,  bonds  are  given.  See  An- 
drews on  the  Revenue  Laws,  chap.  6. 

BONDAGIUM.  L.Lat  In  old  Scotch 
law.  Bondage ;  villeinage ;  slavery  or 
servitude.  Skene  de  Verb.  Sign.  Skcae 
quotes  the  Quoniam  Attachiamentormn,  (c 
de  brevibus,  31,  16,)  for  a  curious  species 
of  bondage  by  the  forelock,  {bondagiwrn 
per  centeriores  crines  capitis,)  whidi  is 
"  quhen  ony  freeman  renuncis  his  liberie, 
and  maids  himself  ane  bond  or  slave  to  ane 
great  man  in  his  courte,  and  makis  tn- 
dition  and  delivering  of  himselfe  be  gi?iDg 
ane  grip  of  the  haire  of  his  forehead. 

BOND  TENANTS.  In  EngM  law. 
Copyholders  and  cujstomary  tenants  are 
sometimes  so  called.     2  Bl.  Com.  148. 

BONDL  L.Lat  In  old  Scotch  Uw. 
Bondmen  or  villeins.  Reg.  MajesU  lib.  % 
c.  consequenter,  13. 

BONE  GREE,  Bon  gree.  L.  Fr.  In 
old  English  law.  Good  will ;  accord ;  con- 
sent De  son  bone  gree  ;  freely,  of  his  own 
accord.  JRof.  Par/.  4  Hen.  IV.  See  Dyer, 
40,  (Fr.  ed.)  Bon  gree  ou  malgree;  with 
the  consent,  or  against  the  consent  Britt 
c.  41.     See  Gree. 

BONES  GENTS.  L.  Fr.  In  old  Eng- 
lish law.  Good  men  (of  the  jury);  pe^ 
sons  qualified  to  act  as  jurors.  Mirr.  c  1, 
§3.  9  Co.  prefl  ^t7  eii  reiume  bones 
gents,  ^c.  et  sil  est  returns  altres,  voUn 
challenge  est  d  les  testes;  if  he  have  re- 
turned good  men,  &c.  and  if  he  have  re- 
turned others,  your  challenge  is  to  the 
polls.     Vearb.  T.  6  Edw.  IIL  21. 

BONI  HOMINES.  L.  Lat  [L.  Fr. 
bones  gents,  notables.^  In  old  European 
law.  Good  men ;  a  name  given,  in  early 
European  jurisprudence,  to  the  tenants  of 
the  lord,  who  judged  each  other  in 
the  lord's  courts.  3  ^/.  Com.  349.  Black- 
stone,  speaking  of  the  origin  of  juries,  says 
that  all  the  nations  which  adopted  the 
feudal  system,  as  Ckrmany,  Fnmce  and 
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Italy,  ]iad  a  tribunal  cocnpoaed  of  twelve 
good  men  and  tnie  {honi  hamineSj)  UBually 
the  vassab  or  tenants  of  the  lord,  being  the 
equals  or  peen  of  the  parties  litigant  Id. 
Und,  Esprit  des  Lois^  liv.  80,  c  18.  This 
tenn  has  snrriyed  in  the  courts,  to ,  the 
present  day.    See  Chad  men, 

lofii  jDdieis  est  ampliare  JQrigdictioifm. 
It  is  the  part  of  a  good  judge  to  enlarge 
(or  use  hberally)  his  remedial  authority. 
Chanc.  Free.  329.  Wright,  J.  1  WOs, 
284.  Wymot,  C.  J.  2  Id.  360.  Nares, 
J.  2  W.  BL  746.  2  Florida  R.  693.  It 
is  tlie  duty  oi  a  court  to  enlarge  the  le^ 
remedy,  if  necessary,  (without  usurping  ju- 
nsdicdon,)  in  order  to  attain  the  justice  of 
the  case.  BroouCe  Max.  36.  It  is  the 
doty  of  a  judge,  when  requisite,  to  extend 
the  limits  of  his  jurisdiction.  Id.  r66.] 
%Mm.  <t  W.  818.  According  to  Lord 
Mansfield,  the  true  text  of  this  maxim  is 
■Sow  judicis  est  ampliare  justitiam.  1 
Burr,  304.     See  Ampliare. 

kAi  jidieii  est  jndieiiifli  tlHe  dilatioie 
uufaure  eiecitiMd.  It  is  the  duty  of  a 
good  judge  to  ciwise  judgment  to  oe  exe- 
cated  without  delay.     Co.  Litt.  289. 

Itofli  jndieit  eit  litei  dirimeie*    It  is  the 

daty  of  a  good  judge  to  put  an  end  or 
sUyp  to  lawsuits ;  [to  discourage  litigation]. 
4  Co.  15.  Boni  judieig  est  lites  dirimere,  nc 
lis  ex  ]it€  oiiaUur.  It  is  Uie  duty  of  a  good 
jadge  to  put  an  end  to  litigation,  that  suit 
may  not  grow  out  of  suit  6  Co.  31  a. 
Boii  jodidi  est  caotai  litinni  dirioMre.  It 
is  the  duty  of  a  ^ood  judge  to  remove  the 
causes  of  litigation.  2  Inst.  304.  Legal 
remedies  shoiud  be  so  applied  as  at  once 
to  pat  an  end  to  the  grieyance  complained 
0^  wiU^out  giying  occasion  to  new  suits  for 
the  same  matter. 

BONIS  CEDERE.  Lat  In  the  civil 
law.  To  make  a  transfer  <^  surrender  of 
property,  as  a  debtor  did  to  his  creditors. 
Cod.  1.  71. 

BONO  ET  MALO.    Soe  Ik  bono  et 

BONOEXJM  CESSIO.  See  Cessio  bo- 
norum. 

BONORUM  POSSESSIO.  Lat.  In 
the  civil  law.  Possession  of  goods ;  called 
in  Ghreek  («p«trMp2«  iuiioxlijy  preDtorian  suc- 
cession. The  right  of  pursuing  and  re- 
taining the  prop^ty  of  a  person  deceased, 
ijus  persequendi  retinendique  patrimonii, 
siverei^qua  eujusqiie,  quum  moritur,  fuity) 
not  strM^y  due  hj  the  civil  law,  but 
gianted  by  ti^e  prntor  from  a  principle  of 


equity.  Dig.  37. 1.  3.  2.  Inst.  3.  9.  [10.] 
Coi^per's  Notes,  in  loc.  ffeinec.  Mem.  Jur. 
Civ.  Ub.  3,  tit.  10,  §§  714,  716.  Halifax 
Anal.  b.  2,  c.  11,  n.  1.  A  species  of  suc- 
cession resembling  the  modem  right  of  ad- 
ministration.    Id.  n.  8. 

BONUM.  Lat  Goodness ;  virtue.  This 
word  is  constantly  associated  with  cequum, 
as  in  the  phrase  ex  cequo  et  bono,  (q.  v.) ; 
though  it  is  not  always  distinguished  from 
it  in  signification.  For  its  meaning  in  the 
civil  law,  see  Brissonius. 

A  good;  an  advantage  or  benefit.  See 
infrou    * 

BaHnm  defendentis  ex  iategra  eansa ;  mi- 
Inn  ei  qHolibet  defeeto.  The  success  of  a 
defendant  depends  on  a  perfect  case ;  his 
loss  arises  from  some  deiect     11  Co.  68. 

B#HiiM  neeeuarinm  eitn  tenainot  im- 

eenittth  AOH  est  bOflUllL  A  good  thing  re- 
quired by  necessity  is  not  good  beyond  the 
hmits  of  such  necessity.  Hob.  144.  A 
maxim  applied  to  commendams  in  certain 
cases. 

BONUS.  Lat  In  old  English  law. 
Gk>od ;  good  in  law ;  unexceptionable. 
Bonus  homo;  a  good  man.  The  same 
with  probus  Aomo,  (q.  v.)  But  the  word 
more  conmionly  occurs  in  the  plural  Boni 
homines,  (q.  v.)  good  men.  Boni  sum- 
monitores ;  good  summoners.  Fleia,  lib. 
4,  c  6,  §  10. 

Boios  judex  Mcmdum  squum  et  bomm 
judicat,  et  sqnitatem  ttrieto  jori  prsfert. 
A  good  judge  judges  (or  decides)  accord- 
ing to  equity  and  virtue,  and  prefers  equity 
to  strict  law.  Co.  Litt.  24  b.  Bullcr,  J. 
4  Term  R.  344.     Broom's  Max.  37,  [57.] 

BONUS  VIR.  Lat  In  the  civQ  law. 
A  good  man ;  an  honest,  upright  man ;  a 
man  of  integrity.     Brissonius. 

BONUS.  A  premium  given  for  a  loan. 
"  A  definite  sum  to  be  paid  at  one  time, 
for  a  loan  of  money  for  a  specified  period, 
distinct  from  and  independently  of  the  in- 
terest"   2A  Connecticut  R.  1^1. 

A  premium  paid  for  a  charter  or  other 
jHrivilege  granted  to  a  company.     Webster. 

BOOK,  [from  Sax.  boc,  (q.  v.);  Lat 
liber,  or  more  properly,  codex."]  Any  print- 
ed literary  composition,  though  contained 
in  a  single  sheet  of  paper.  See  Clement! 
V.  GU>l£ng,  2  Campb.  26.  Lord  Ellen- 
borough,  Id.  30.  Hime  v.  Dale,  Id.  27, 
note  (6).     1  W.  Bl.  121,  note. 

A  printed  composition  bound,  that  is, 
consisting  of  several  printed  sheets  of  paper 
folded  and  b^und  together;  a  volume.    A 
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eollection  of  printed  sheets  put  together  so 
as  to  form  leaves  and  pages  of  a  unifonn 
shape  and  size.  Hence  the  expression 
"book  form."  This  is  the  general  and 
popular  meaning  of  the  word. 

A  collection  of  sheets  bound  together,  in 
book  form,  containing  manuscript  entries. 
Of  this  description  are  the  account  books 
of  merchants,  minute  books  of  courts,  <fec. 

A  collection  of'  blank  sheets  bound  to- 
gether, in  book  form,  and  intended  to  con- 
tain manuscript  entries.  The  blank  books 
of  stationers  belong  to  this  class. 

In  practice,  the  name  of  book  is' given  to 
several  of  the  more  important  papers  pre- 
pared in  the  progress  of  a  cause,  though 
entirely  written,  and  not  at  all  in  the  book 
form ;  such  as  demurrer-books,  error-books, 
paper-books,  &c  See  the  argument  of 
Erskine,  for  the  plaintiff,  in  Hime  v.  Dale, 
2  Camp.  2T— 29,  note  (6).  These,  how- 
ever, are  now  frequently  printed. 

In  the  Roman  law,  the  word  liber,  gener- 
ally translated  "  bQok,"  signified  a  collec- 
tion of  manuscript  sheets  fastened  together, 
and  rolled  up  so  as  to  form  a  volume, 
(volumen).  Hence  liber  and  volumen  meant 
the  same  thing.  Di^.  32.  62.  A  compo- 
sition folded  in  the  rectangular  form  of  our 
"books,"  was  called  codex.  See  Codex, 
Liber,  Volumen, 

BOOK  OF  ACTS.  A  term  applied  to 
the  records  of  a  Surrogate's  Court  8 
East,  187. 

BOOKS  OF  ADJOURNAL.  In  Scotch 
practice.  The  original  records  of  criminal 
trials.     See  Adjournal.     1  Brown^s  R,  4. 

BOOK  OF  ASSISES.  See  Uber  As- 
sisarum. 

BOOK  OF  FIEFS.  [Lat  Liber  Feu- 
dorum:\  Properly  BOOKS  OF  FIEFS, 
(Feudorum  Libri,  (q.  v.)  3  Rentes  Com. 
496,  note. 

BOOK  OF  RATES.  In  English  law. 
A  table  or  tariff  of  duties  or  customs,  sanc- 
tioned by  the  authority  of  parliament  1 
Ckitt.  Bl.  Com.  316,  and  note. 

BOOK  CASES.  Adjudged  cases,  re- 
ported and  printed  in  the  books,  as  dis- 
tinguished from  records  and  precedents. 
Jones,  J.  2  Show.  278. 

BOOK  LAND.     See  Boc  land. 

BOON  DAYS.  In  English  law.  A 
certain  number  of  days  in  the  year,  in 
which  the  tenants  of  copy-hold  lords  per- 
formed base  or  corporal  services  for  their 
lord ;  such  as  reaping  or  carrying  his  com, 
tiling  his  houses,  or  thatching  his  bam, 


or  ploughing  his  lands,   &c     WTUshawi 
Holthouse. 

BOOT.  An  old  form  of  BOTE,  (q.  v.) 
"  Fior-boot,  cart-boot,  and  plow-boot" 
Brouml.  dt  Goldsb.  170. 

BOOTING  or  BOTING  CORN.  Oct- 
tain  rent  com,  anciently  so  called.  CowelL 
Blount. 

BORD.  Sax.  A  house  or  cottage ;  s 
table.  Kennetfs  Par,  Ant  Spelman,  voc 
Bordarii, 

BORDAGK  [L.  Lat  borda^um,  from 
Sax.  bord,  a  house,  cottage  or  table.]  In 
old  English  law.  A  species  of  base  tenure, 
by  which  certain  lands,  (termed  bord  lands,) 
were  anciently  held  in  England,  the  ten- 
ants being  termed  bordarii.  Cowell,  voc 
Bordagium^  Blount,  See  Bordarii,  Bord- 
lands. 

BORDARII,  ^orcfimanm.  L.  Lat  [L 
Fr.  bordier ;  from  Sax.  bord,  or  Fr.  bordt^ 
a  house  or  cottage ;  a  table.]  In  old  £ng^ 
lish  law.  Bordmen  ;  bordars,  or  cottagers. 
One  of  the  classes  of  tenants  or  agricnlta- 
ral  occupiers  of  land,  mentioned  in  Uie 
Domesday  Survey,  and,  with  the  exception 
of  the  villani,  the  largest  Domesd.  Utt 
^orf.  Middlesex,  Gloucest  Huntedons. 
The  origin  of  their  name,  and  the  exact 
nature  of  their  tenure  have  been  variously 
interpreted. 

Lord  Coke,  who  makes  the  word  of 
French  origin,  (Fr.  borde,  a  cottage,)  de- 
fines bordarii  to  be  "  boors  or  [husband- 
men, {bores,)  holding  a  little  house,  with 
some  land  of  husbandry,  bigger  than  a 
cottage."  Co,  Litt.  6  b.  According  to 
others,  they  were  cottagers  merely.  But 
Spelman  remarks  on  this,  that  they  are 
orten  found  in  Domesday,  as  cultivating 
more  land  than  the  proper  allotment  of  a 
tugurium,  or  cottage;  and  hence  Lord 
Coke  has  properly  explained  their  houses 
to  be  bigger  than  a  cottage.  According 
to  Spelman,  the  most  probable  derivation 
of  the  term  bordarii  is  either  from  Sax. 
bord,  a  table,  as  denoting  those  who  culti- 
vated the  lands  which  the  lord  kept  for  ^e 
particular  maintenance  of  his  to6/e,  (termed 
bord  lands,  q.  v.)  or  who  supplied  the  lord 
with  small  provisions  for  his  table;  or  fixwn 
Sax.  bord,  a  house,  as  denoting  those  ten- 
ants who  performed  servile  ofBces  about 
the  lord^s  house,  (domestica  navctntes  ser- 
vitia,)  such  as  grinding  com,  bringing  ut 
wood,  drawing  water,  &c  ;  villeins  beings 
according  to  Spelman,  occupied  in  agricm* 
tural  labors  in  the  fields,  (vUlce  et  agris  ad- 
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ikUj  rem  colonicam  exercebant)  Accord- 
mg  to  Bishop  Eennett,  the  bordarii  were 
distinct  from  the  servi  and  villaniy  and 
seem  to  be  those  of  a  less  servile  condition, 
who  had  a  hard  or  cottage,  Tvith  a  small 
parcel  of  land  allowed  to  them,  on  con- 
dition they  should  sapply  the  lord  with 
poultiy  and  e^;s,  and  other  small  provi- 
sions for  his  board  and  entertainment. 
Kermetfs  Gloss,  Paroch.  Ant  From  va- 
rious passages  of  Domesday,  their  con- 
dition appears  to  have  been  considerably 
above  that  of  villenage,  and  Sir  Henry 
Spelman  seems  inclined  to  the  belief  that 
they  were  actually  freemen,  though  hold- 
iDfiC  by  base  services. 

BORDEARK  L.  Lat  [from  borda,  a 
clab.1  In  old  English  law.  To  just  or  joust ; 
to  take  part  in  a  tournament  Barringt 
Oht.  Stat  220. 

BORDHALFPENNY,  Bardhalpenny. 
[from  Sax.  fiorrf,  a  table.]  In  old  English 
law.  Money  paid  at  fairs  and  markets,  for 
the  privilege  of  setting  up  tables,  boards 
and  stalls  fr>r  the  sale  of  wares.  Spelman. 
CowelL     Blount. 

BORDIMANNL  KLat  In  old  Eng- 
lish law.  Bordmen.  Spelman,  voc.  Bord- 
arii. Sometimes  erroneously  written  bord- 
wmni.  Co.Litt.bh.  Blount.  Qee Bordarii. 
BORDLANDS.  [from  Sax.  bord,  a  ta- 
ble.] In  old  English  law.  The  demesne 
lands  which  lords  reserved  for  the  mainte- 
nance of  Uieir  board  (bordy)  or  table ; 
(ifuod  quis  habet  ad  mensam  suam.)  Bract. 
fol.  263.  Spelman,  voc  Bordani.  Covh 
ell.    See  Demesne  lands. 

BORDLODE.  [from  Sax.  bord,  a  house.] 
In  old  English  law.  The  quantity  of  food 
or  provisions  (otherwise  called  ferm,) 
which  the  bordarii  or  bordmen  paid  for 
their  bordkmd.     Cowell. 

BORDSERVICE.  A  tenure  of  bord- 
lands.     Blount.     See  Bordage. 

BORG,  Borky  Borah,  Borhoe.  Sax.  and 
0.  So.  In  Saxon  law.  A  pledge,  pledge- 
^ver,  or  surety,  (Lat  vas,  fidejussor.) 
The  name  given  among  the  Saxons,  to  the 
head  of  each  family  composing  a  tithing 
or  decennary,  each  being  the  pledge  for 
the  good  conduct  of  tiie  others.  LL. 
Edw.  Conf.  c  32.  Spelman,  voce.  BorS' 
holder,  Burghhrech.  The  word  bor  con- 
tinues to  be  used  at  the  present  day,  in 
some  parts  of  England,  as  in  Norfolk, 
where  it  is  employed  as  a  conmion  term  of 
address  by  one  person  to  another,  in  the 
sease  of  mend,  neighbour,  or  companion. 


KnigMs  P.  Magazine,  1846,  vol.  2,  p. 
103. 

The  word  borg,  or  borh,  also  anciently 
denoted  not  only  the  pledge-giver,  but  the 
pledge  itself  so  given,  (fiedejussio,  plegium.) 
Spelman,  voc.  Burghbrech.  See  Friburg, 
Decennary,  Tithing. 

In  old  Scotch  law,  to  let  lands  to 
borgh  (dimiitere  terrors  ad  plegium,)  was  to 
give  possession  of  them  (where  the  right 
of  possession  was  controverted,)  to  the 
last  lawful  possessor,  under  pledge  to  re- 
store the  same  to  him  who  should  be  found 
to  have  the  right.  Skene  de  Verb.  Sign. 
voc.  Plegius. 

BORGH  OF  HAMHALD.  In  old 
Scotch  law.  A  pledge  or  surety  given  by 
the  seller  of  goods  to  the  buyer,  to  make 
the  goods  forthcoming  as  his  own  proper 
goods,  and  to  warrant  the  same  to  him. 
Skene  de  Verb.  Sign. 

BORGHBRECH,  Burghbrech.  [Sax. 
borhbryce,  borgbryce,  bofhbrece,  borhibrtche  ; 
from  borh,  or  borg,  a  pledge,  and  bryce,  a 
breach.]  In  Saxon  law.  Breach  or  viola- 
tion of  pledge,  (fid^ussionis  violatio ;) 
pledge-breach,  (plegiifractio.)  Spelman. 
The  oflfence  of  violating  the  borh,  or  pledge 
given  by  the  inhabitants  of  a  tithing.  See 
Borg. 

BORGESMON,  (otherwise  Friborges- 
man.)  Sax.  [from  borg,  (q.  v.^  and  man.'] 
In  Saxon  law.  The  name  given  to  the 
head  of  each  family  composing  a  tithing. 
Gilb.  C.  Pleas,  Introd.  note.  Spelman, 
voc.  Friborga.     See  Borg. 

BORGHIEALDER.  See  Borhealder. 
Bracton  writes  it  borghye  aldere.  Bract. 
fol.  124  b. 

BORHEALDER,  Borghealder,  Borghie- 
alder,  Borgiealder,  Borhoealder,  corrupted 
into  Borowholder;  BORHESEALDER, 
corrupted  into  Borsholder,  and  Bursholder. 
Sax.  [from  borh,  a  pledge,  and  alder,  elder 
or  chief;  Lat.  senior,  princeps,  capitalis.'] 
In  Saxon  and  old  English  law.  The  chief, 
head,  or  principal  man  of  a  borg  or  pledge, 
that  is,  a  tithing,  or  decennary,  ifidejus- 
sionis  princeps,  decurice  pra?fectus  ;)  a  chief 
pledge,  (capitalis  fidejussor,  capitals  ple- 
gium.) Spelman,  voc.  Borsholder.  Termes 
de  la  Ley.  Bract,  fol.  124  b.  Called  also 
borough-head,  borouhhead,  or  head-borow, 
(qq.v.)     See  Borsholder,  J)ecanus  friborgi. 

BORHOE,  (the  same  as  Borh,  or  Borg.) 
Sax.  A  pledge.  Corrupted  into  borow, 
borough,  and  burrow.  Spelman,  voc,  Bors- 
holder. 
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BOROUGH,  Borow,  Burrough,  Burgh, 
pL  Lat  hurgus  ;  L.  Fr.  hurg^  bourg^  burgk,'\ 
In  English  law.  A  word  which  has  been 
variously  defined ;  as 

A  town.     Co.  lAti.  108  b. 

An  ancient  town.  Zrt^^  sect  164.  Termes 
de  la  Ley, 

A  town  of  note  or  importance ;  a  walled 
or  fortified  town.     CowelL     See  Burgus. 

A  corporate  town  that  is  not  a  city. 
CoiffelL 

An  ancient  town,  holden  of  the  king  or 
any  other  lord,  which  sends  burgesses  to 
parliament     Co.  LitU  100  a. 

A  town,  whether  corporate  or  not,  that 
sends  burgesses  or  members  to  parliament 

1  Bl.  Com.  114,  116. 

A  city,  or  other  town,  that  sends  bur- 
gesses to  parliament     1  Steph.  Com.  116. 

A  corporate  town,  or  city,  whether  send- 
ing members  to  parliament,  or  not  Eng- 
liih  Munic.  Corp.  Act,  6  <k  6  Will.  IV.  c.  76. 

A  town  or  place  organized  for  local  gov- 
ernment P.  Cyclopcedia.  See  Burgh, 
BurguB,  Bourg,  Town. 

In  American  law.  An  incorporated  town 
or  village. 

*^*  As  to  the  etymology  of  this  word, 
two  opinions  have  been  maintained  by 
English  writers.  Some  derive  it  from  the 
Sax.  burg,  burh,  byrg,  bgryg,  Fr.  burg,  Lat 
burgus  ;  a  place  fortified  or  defended  by  a 
wall,  mound  or  other  enclosure.  Termes 
de  la  Ley.  Spelman,  voc  Burgus.  Cow- 
ell.  See  Burgus.  The  present  meaning 
of  the  German  hm%  (a  castle,  fort,  citadel,) 
favors  this  etymology.  Others  derive  it 
from  the  Sax.  borh,  borhoe,  a  pledge,  tith- 
ing or  decennary.  Termes  de  la  Ley.  Cow- 
elL  This  opimon  is  supported  by  the  de- 
rivation of  the  word  town.  1  Bl.  Com. 
114,116.     SeeTWn. 

Th6  significaticm  of  the  term  borough 
has  undergone  considerable  fiuctuation,  as 
will  appear  from  the  definitions  above  given. 
Hie  quality  of  not  being  a  city  is  promi- 
nently claimed  for  a  borongh  by  some  of 
the  best  authors.     Cowell.     Blount.    Stai. 

2  Hdw.  III.  c  a,  cited  ibid.  Lyndwode 
Prov.  cited  in  CowelL  According  to  Lord 
Coke,  "  every  city  is  a  burgh,  but  every 
burgh  is  not  a  city."  Co.Zt«.  109  a.  The 
latter  branch  of  this  proposition  implies 
that  some  boroughs  are  cities,  which  goes 
to  modify  the  older  definitions.  The  for- 
mer {every  city  k  a  burgh,)  is  censured  by 
Mr.  Hargrave,  as  not  being  quite  accurate, 
and  he  instances  Westminster,  whic^  m  a 


borough  not  incorporate,  and  yet  it  is  a 
city.     Co.  Litt.  Hargr.  Note  128,  Kb.  2. 
Again,  it  is  said  by  Littletcm  that  '^erery 
borough  is  a  town,  bat  not  e  conver$o!^ 
Litt  sect  171.     The  distinction  between  a 
borough  (burgus,)  and  a  city  is  not  sostam- 
ed  by  Spelman,  who  enumerates,  aiiMng 
the  meanmgs  of  the  word,  a  town  and  city 
both,  and  observes  that  tlie  Anglo-Saxons 
undoubtedly   called  those  places  burgki, 
which   others   called  cities.   {ProculdwUo 
Saxones  nostri  buigos  nuncuparunt  qws 
alii  nrbes  et  civitates.)     Spelman,  voc  Bur- 
gus.    He  adds  that  when  the  sees  of  bish- 
ops were  prohibited  by  canon  from  being 
located  elsewhere  than  m  cities,  the  title  of 
city  was  retained  by  those  boroughs  only 
which  were  distinguished  by  these  tree- 
tions  (civitates   Htulus  apud  cathednrios 
tantum  burgos  remanebat ;)  and  hence  there 
came  to  be  reckoned  no  more  cities  than 
there  were  bishoprics.    Spelman,  ibid.  See 
City.     In  the  Year  Book,  T.  9  Hen.  VL 
19,  the  city  of  London  itself  is  adled  an 
ancient  borough,  (la  die  de  Londres  est  w 
anc*  bourg.)     Borough  may  have  been  the 
generic  name  used  in  the  old  law,  as  in- 
cluding towns  and  cities.     Co.  Litt.  115  b. 
And  yet  boroughs  are  constantly  mentioned 
in  old  statutes  as  distinct  from  both.    £t 
que  nul  city,  borough,  ne  viUe^  S^c    StaL 
Westm.  1,  c  6.     Tlietrue  explanation  may 
be  that  the  great  boronghs  in  England  were 
on  a  level  with  cities,  Dut  tl)e  smatter  bo- 
roughs, constituting    the    majority,  were 
clearly    distinguished    from    them.     See 
FUta,  lib.  1,  c.  24,  §§  4,  6.     As  to  the 
present  use  of  the  word,  an  eminent  Eng- 
lish writer,  as  we  have  seen,  defines  a  bo- 
rough to  be   "a  city,  or  other  town  that 
sends  bui^esses  to  parliament     1  Stepk. 
Com.  116.     And  nnderthe  Municipal  Ox- 
poratioB  Act,  6  &  6  Will  IV.  c  76,  bo- 
roughs seem  to  be  placed  on  the  footing  of 
cities  in  all  respects,  being  divided  mto 
wards,  and  govemed  by  a  mayor,  aldermen 
and  council     3  Steph.  Com.   191,  d  ttq. 
See  1  J/isA.  d:  Or.  1,  note. 

Another  distinctive  quality  of  aboroogh, 
in  English  law,  is  that  of  sending  burgess^ 
[or  members]  to  parliament  Co.  lAtt  109  a. 
This  still  continues  to  be  the  principal 
feature  of  a  borough,  and  is  accordingly 
retained  in  the  best  modem  definilaois. 
1  Bl.  Com.  114,  116.  1  Stepk.  Com^llt 
It  has  not  been  regarded,  however,  in  the 
MuniciiMd  Coiporation  Act  already  dtod. 
Id.ibid.ikoie{i).    Ilie  term  Aoroti^  is  used 
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in  this  act  to  signify  a  corporate  town,  [L  e. 
a  town  organized  for  local  government,] 
whetlier  sending  representatives  to  parlia- 
ment or  not;  a  sense  which  Mr.  Stephen 
considers  a  novel  one.  3  Steph,  Com.  191, 
note  (A 

In  American  law,  the  word  honmgk  is, 
for  the  most  part,  disnsed.  In  some  states, 
however,  as  in  Pennsylvania  and  Connecti- 
cut, it  is  still  commonly  applied  to  incorpo- 
rated towns  or  villages.  23  Connecticut  R. 
128.  24/</.299.  In  New- York,  the  term  is 
unknown  to  the  statute  law,  although,  he- 
fore  Uie  revolution,  horoughs  were  frequent- 
ly chartered.  By  royal  charter  of  16th  April, 
8  Will  IIL  the  town  of  Westchester  was 
made  "  a  free  borough,  and  town  corporate," 
to  be  called  "the  borough  and  town  of 
Westchester,"  to  be  governed  by  a  mayor, 
aldermen  and  common  council  2  Bolton's 
ffUi.  <f  Westchester,  189. 

BOROUGH.  In  Scotch  law.  A  corpo- 
rate body  erected  by  the  charter  of  the 
sovereign,  consisting  of  the  inhabitants  of 
the  territory  erected  into  the  boromrh. 
MUDicU 

BOROUGH   ENGLISH,  Borow  Eng- 
U»hy  Burgh  English.     [Sax.  borhoe  englise, 
Ik  Fr.  burgh  englogse.j    A  particular  cus- 
tom prevailing  in  certain  ancient  English 
boroughs  and  copyhold  manors,  by  which 
land  descended  to  the  youngest  son  instead 
of  the  eldest,  or,  if  the  owner  had  no  issue, 
to  his  youngest  brother.     Glanv,  lib.  7,  c. 
3.    Litt,  sect.  165,  786.      Spelman,  voc. 
Borow  English.     Termes  de  la  Leg.    Eitch- 
«,  102,  cited  ibid.     Cro.  Jac.  198.     1  P. 
Wms.  68.     2  Bl.  Com.  83.     1  Id.  15.     1 
Orabb's  Real  Prop.  593,  8  749.     It  was 
80  called  because,  as  some  hold,  it  was  an 
English  custom,  as  distinguished  from  those 
introduced  by  the  Normans.     2  Bl.  Com. 
83.    The  reason  given  by  Littleton  for  this 
CQstom  is,  because  the  youngest  son,  by 
reason  of  his  tender  age,  is  not  so  capable 
ts  tiie  rest  of  his  brethren  to  help  himself. 
£itt.  sect  211.     For  other  reasons,  see  2 
Bl  Com.  ub.  supra.     Borough  English  and 
Borough   French   are  both  mentioned  in 
some  of  the  old  books.     Yearb.  P.  1  Edw. 
ID.  38. 

*^*  The  custom  of  borough  En^hah  still 
prevails  in  several  cities,  and  ancient  bor- 
oughs^ and  districts  of  smaller  or  larger  ex- 
tent, adjoining  to  them  in  different  parts  of 
the  Idngdom.  The  land  is  held  in  socage, 
but,  according  to  the  custom,  it  descends 
to  the  youngest  son,  in  exclusion  of  all  the 


other  children  of  the  person  dying  seised. 
In  some  places,  this  peculiar  rule  of  descent 
is  confined  to  the  case  of  children;  in 
others,  the  custom  extends  to  broth^*8 
and  other  male  collaterals.  Third  RecU 
Property  Report,  p.  8,  cited  in  1  Steph. 
Com.  199,  note  (n). 

BOROUGH-UEAD,  Borow-head.  The 
chief  man  or  head  of  a  borougL  Cowell. 
See  Head  borough. 

BOROUGH-HOLDER,  Borouhholder. 
See  Borhealder,  Borsholder. 

BORROWE.  8c.  In  old  Scotch  law. 
A  pledge.  "  Na  burges  dwelland  in  burgh 
sail  harbourie  onie  strange  man  in  Ms 
house,  langer  nor  ame  nicnt,  without  bor- 
rowes  and  caution."  Skene  de  Verb.  Sign. 
voc.  Forensis. 

BORSHOLDER,  Bursholder,  [corrupted 
frt)m  the  Sax.  borhesalder,  another  form  of 
borhealder,  borghiealder,  or  borhoealder. 
Spelman.  Bract.  foL  124  b.  See  Bor- 
he€Uder.]  In  English  law.  The  head,  chief 
or  principal  man  of  a  borh,  borg,  borough, 
or  tithing.  1  Bl.  Com.  114,  855.  Finch's 
Law,  b.  4,  c  25.  8  Steph.  Com.  47.  Wil- 
cock  on  Constables,  Introd. 

BOSCAGE.  Eng.  and  Fr.  [L.  Lat. 
boscagium,  from  boscus,  Ital.  bosco,  a  wood.] 
In  English  law.  The  food  which  wood  and 
trees  yield  to  cattle ;  browse-wood,  mast^ 
45C.     Spelman,  voc  Boscagium.     Cowell. 

An  ancient  duty  of  wind-fallen  wood  in 
the  forest     Manwood.     See  Caidish. 

BOSCULUS.  L.  Lat  [dimin.  of  boscus, 
a  wood,  q.  v.]  In  old  records.  A  little 
wood.  2  irow.^n5r;.  239,  242.  Towns.  PL 
57. 

BOSCUS.  L.  Lat  ptal.  bosco,  Flem. 
bosc,  from  Gr.  04mcuv,  to  feed;  Fr.  bois.'l 
In  old  English  law.  Wood  generally ;  aU 
manner  of  wood.  Co.  Litt.  4  b.  Reg. 
Orig.  1  b,  2.  Magna  Charta,  9  Hen.  lU. 
c.  21.     Id.  Johan.  c.  81.     8  Inst.  36. 

Wood  growing ;  a  wood,  (sylva.)  Toums. 
P/.  28, 51, 195.  Stat.  Merton,  c  4.  Cart, 
de  Forest.  9  Hen.  III.  cc.  1,  2.  It  waa  di- 
\dded  into  hi^  wood,  (Fr.  hauibois,)  or 
timber,  (L.  Lat  m/seremium,  saltus) ;  and 
underwood  or  coppice,  (s¥h4)oscus;  Fr. 
sub-bois.)  Spelman,  Yoc  Boscagium.  Cow- 
ell.    Blount. 

BOTE,  Bot,  Boot.  Sax.  [L.  Lat  hota.] 
In  Saxon  law.  A  reparation,  or  making 
good  of  a&y  damage  done ;  (}aL  emxndatio, 
refedio,  restauraiio.)  Spelman.  Oirchoia, 
burg  bota,  brug  boia^  (qq.  v.) ;  the  repara- 
tion ef  a  churdi,  town,  or  bridge.    /&m/. 
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A  compensation,  amends,  or  recompense. 
Lamh.  Explic,  cited  in  CowelL  A  satisfac- 
tion or  composition  paid  nnder  the  Saxon 
laws,  in  expiation  of  an  offence.  Spelman, 
Skene  de  Verb.  Si^  CowelL  Co.  Litt, 
127  a.  Man  bote,  mceg  bot,  kins  bot,  frithes 
boty  (qq.  V.) ;  satisfaction  for  the  death  of 
a  vassal  or  kinsman,  or  for  breach  of  the 
peace.     Spelman, 

In  English  law.  An  allowance ;  othei^ 
wise  called  estover  or  estovers,  (qq.  v.) 

*^*  The  word  bote  (sometimes  written 
booty)  is  of  frequent  occurrence  in  ancient 
English  law,  but  usually  in  combination 
with  other  words,  as  above.  It  is  still  re- 
tained in  English  and  American  jurispru- 
dence, as  a  component  of  the  words  house- 
bote,  ploughhote,  cartbote,  kedgebote  and/re- 
bote,  partly  in  its  ancient  sense  of  repara- 
tion or  replenishment,  and  partly  in  the 
secondary  or  general  sense  of  a  suflScient 
allowance;  being  synonymous  with  the 
word  estovers,'^  Co,  Litt  41  b.  Thus, 
housebote  signifies  an  allowance  of  wood  to 
a  tenant  for  the  purpose  of  repairing  his 
house,  (in  cedium  re/ectionem)  ;  ploughhote 
and  cartbote,  for  making  and  repairing  his 
instruments  of  husbandry ;  haybote  or  hedge- 
bote,  for  repairing  his  hedges ;  and  firebote, 
for  maintaining  or  replenishing  his  fire. 
Spelman,  2  Bl.  Com,  35.  1  Steph,  Com, 
241.  See  Cartbote,  Firebote,  HayboU, 
Housebote,  Ploughbote, 

BOTELESS.  InoldEngHshlaw.  With- 
out amends ;  without  the  privilege  of  mak- 
ing satisfaction  for  a  crime  by  a  pecuniary 
payment;  without  relief  or  remedy,  (sine 
remedio,)  CowelL  Blount,  Thb  word 
(written  bootless,)  is  still  retained  in  ordina- 
ry language  in  the  sense  of  vain,  or  fruitless. 
CowelL 

BOTHA  L.  Lat  In  old  English  law. 
A  booth,  stall,  or  tent  to  stand  in,  in  Mrs 
or  markets.     CowelL     Blount 

BOTHAGIUM.  L.  Lat  [from  botha, 
q.  v.]  In  old  records.  Boothage,  or  cus- 
tomary dues  paid  to  the  lord  of  we  manor, 
for  the  pitching  and  standing  of  booths  in  a 
market  or  fair.  Kenneths  Par.  Ant  680, 
cited  in  CowelL 

BOTHNA,  Buthna,  Bothena.  L.  Lat 
In  old  Scotch  law.  A  park  where  cattle 
are  fed  and  enclosed.  Skene  de  Verb,  Sign, 
citing  Reg,  Majest  lib.  4,  c  si  quis  namos,  30. 

BOTTILER  L.  Pr.  Butler.  A  son 
chief e  bottiler.     Yearb,  H.  6  Edw.  IIL  15. 

BOTTOMAGE.  L.Fr.  Bottomry.  Ceo 
est  bottomage,  quant  argent  est  borrow  sur 


le  keil  del  neif,  et  le  net/ oblige  al  payment 
de  ceo,  &c. ;  bottomry  is  when  money  is 
borrowed  upon  the  keel  of  a  ship,  and  the 
ship  is  bound  to  the  pajrment  of  it,  k^ 
Latch,  252.     See  Bottomry. 

BOTTOMRY,  Bottomary,  BoUomm, 
Bottom-rhea.  [Dutch  bomrrit,  hohmtn; 
Genn.  bohmtrti;  L.  Fr.  bottomage;  rt. 
contrat  a  la  grosse  aventure ;  Lat  /(am 
nauticum,  pecunia  trajectitiet,!  In  maritime 
law.  An  agreement  entered  into  by  the 
owner  of  a  ship,  or  [the  master  as]  his  agent, 
whereby,  in  consideration  of  a  sum  of  money 
advanced  for  the  use  of  the  ship,  the  bo^ 
rower  undertakes  to  repay  the  same  with 
interest,  if  the  ship  terminate  her  voyage 
successfully,  and  binds  or  hypothecates  the 
ship  for  the  performance  of  his  contracl 
Smithes  Merc,  Law,  261.  The  instromeot 
by  which  this  is  effected  is  usually  in  the 
shape  of  a  bond,  called  a  bottomry  band, 
which  is  in  the  nature  of  a  mortgage  of  the 
vessel,  and  is  defined  by  Mr.  Justice  Stoiy 
to  be  "  a  contract  for  a  loan  of  money  on 
the  bottom  of  the  ship,  at  an  extraordinary 
interest,  upon  maritime  risks,  to  be  borne  by 
the  lender,  for  a  voyage,  or  for  a  definite 
period."  2  Sumner's  Ii,Ul,lB6.  Smitk'i 
Merc,  Law,  ub,  sup,  3  Kenfs  Com,  854. 
The  money  is  loaned  upon  the  ship,  or  ship 
and  accruing  freight,  at  an  extraordinary 
interest,  the  risks  of  the  voyage  being  bonie 
by  the  lender,  and  the  bond  covers  the 
freight  of  the  voyage,  or  during  the  limited 
time.  3  Kent's  Com,  364.  U,  S,  Digest, 
Bottomry  and  Respondentia.  2  Cond.  Bep, 
U,  S,  129,  note.  Bottomry  is  a  contract 
of  a  peculiar  character,  differing  essentially 
from  an  ordinary  loan.  1  Curtis'  B,  340, 
349. 

*^*  The  term  bottomry  is  thought  to  be 
of  Dutch  origin,  (being  termed  in  that  lan- 
guage bomerie,  bodmerie^  boddemerie,)  and 
to  be  derived  from  boden,  or  bodem,  which 
in  the  same  language  signifies  the  bottom 
or  keel  of  a  ship.  P,  Cyclopcsdia.  So 
bodo,  or  bodun  signified,  it  is  sud,  in  old 
French  and  British,  a  bottom  or  deptL 
Camden's  Brit  149.  Loceenius  de  Jnr, 
Mar.  Hb.  2,  c.  6,  §  1.  Molloy  de  Jnr, 
Marit  859.  It  seems  suflScient,  however, 
to  derive  it,  as  an  English  word,  from  the 
bottom  of  a  vessel,  which  is  now  used  by  a 
common  figure,  (pars  pro  toto,)  as  ked, 
(carina,)  was  anciently,  for  the  vessel  itself 
See  Bottomage,  In  some  of  the  books,  the 
word  appears  in  the  singular  form  of  bottom- 
rhea.     2  Vem.  269.     Id.  695. 
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BOUCHE,  Bouch.  Pr.  and  L.  Fr. 
MontL  Ne  gist  en  le  bouche ;  it  does  not 
lie  in  the  month ;  i.  e.  it  is  not  for  one  to 
say.  Litt  sect  58.  A  phrase  still  used. 
sin  boach  del  loAf  genU  ;  in  the  month  of 
the  common  people.  Cro.  Jac.  700.  H 
port  tneate  en  WH  bouche  ;  it  supports  itself 
Dyer,  28,  (Fr.  ed.)     Said  of  a  deed. 

An  allowance  of  provision.  Avoir  bouche 
h  court;  to  have  an  allowance  at  court;  to 
be  in  ordinary  at  court ;  to  have  meat  and 
drink  scot-free  there.  Blount  CotoelL 
Mwdtum  de  bouche.  Ord.  Mar.  liv.  3,  tit 
8,  art  11. 

BOUGHT  AND  SOLD  NOTES.  Notes 
or  memoranda  of  the  purchase  and  sale  of 
fooda,  made  by  the  broker  effecting  it* 
When  a  broker  is  employed  to  buy  and 
sell  goods,  he  is  accustomed  to  give  to  the 
bnjer  a  note  of  the  sale,  commonly  called 
a  iold  note  ;  and  to  the  seller  a  like  note, 
commonly  called  a  bought  note,  in  his  own 
oame,  as  agent  of  each,  and  thereby  they 
Me  le^ctively  bound,  if  he  has  not  ex- 
ceeded his  authority.  Story  on  Agency, 
§  28.  See  a  form  of  bought  and  sold  note, 
9  Qmpb.  326. 

BOrABTTHZ,  BooXcvrJk.        Or.    [from   0w\hy 

q.  7.]  In  the  Roman  law.  A  councillor ; 
a  senator.  Dig.  26.  6.  22.  A  decurio;  a 
member  of  the  curia.  Nov.  38.  Id.  70. 
II 101. 

BOTAH,  BovXi^.  Or.  In  the  Roman  law. 
A  senate;  a  council,  (consilium,  curia.) 
Hov.  70,  in  tit.     Nov.  101,  per  tot. 

BOTAHSIZ,  Be«Xi7<ri(.      Gr.   [from  ^o€Xofiat,  I 

wiH]  In  the  Roman  law.  A  will,  {yo- 
IwUiu^  a  last  will,  or  testament,  {ultima 
voluntas.)    Dig.  48.  22.  16.    Nov.  107. 

BOTAOMAI,  BoUXoiioi.  Or.  I  wilL  The 
emphatic  word  of  wills,  when  written  in 
Greek,  under  the  Roman  empire.  Dig.  28. 
1.  29.    Id.  31.  88.  16. 

BOUND.  [L.  Lat  bunda,  q.  v.]  A 
finiit,  or  enclosing  line  of  lands.  In  the 
common  phrase  "metes  and  bounds,"  m^tes 
properly  signify  the  angles,  comers  or 
turning  points,  and  bounds  the  lines  be- 
tween ;  tnough  practically  little  or  no  dis- 
tinction is  made  between  them.  Webster 
distinguishes  bound  from  boundary  ;  defin- 
ing the  former  to  be  a  limit,  and  the  latter 
a  visible  mark  designating  a  limit ;  though 
he  observes  that  they  are  also  used  synony- 
mously.    See  Metes  and  bounds. 

In  American  law,  the  word  has  been  used 
in  rarioua  senses.  Sometimes  to  denote  a 
limit,  generally.     Act  of  Assembly  of  Pro- 


vince of  Maryland,  April,  1718,  c.  18. 
Sometimes,  to  denote  the  lines  between 
certain  designated  points.  Act  of  1699. 
See  2  ffarr.  dt  McH.  R.  And  sometimes 
to  denote  the  points  at  the  ends  of  the  lines. 
See  Bound  trees,  Bounders.  In  the  Colony 
Laws  of  New  Plymouth,  A.  D.  1682,  the 
bounds  between  towns  are  required  to  be 
"a  heap  of  stones,  or  a  trench  of  six  feet 
long  and  two  feet  wide."  Plymouth  Col, 
Laws,  (ed.  1836,)  p.  201. 

BOUND  BAILIFFS.  In  English  law. 
Sheriff's  officers  are  so  called,  from  their 
being  usually  bound  to  the  sheriff  in  an  ob- 
ligation with  sureties,  for  the  due  execution 
of  their  office.     1  Bl  Com.  346,  346. 

BOUND,  or  BOUNDED  TREK  In 
American  law.  A  tree  used  as  a  bound 
of  lands,  particularly  as  a  point  or  mark 
from  whicn  the  boundary  lines  are  drawn. 
In  some  early  cases,  bound-trees  are  dis- 
tinguished from  line-trees;  the  latter  ex- 
tending from  one  bound-tree  to  another. 
1  Harr.  dt  McR.  R.  16.  And  see  Id.  81, 
262.  2  Id.  80,  81,  416.  "A  bounded 
hickon^;"  "  a  bounded  red  oaL"    Ibid. 

BOUNDARY.     [Lat  limes,  <m»tntw.] 
A  line  or  object  indicating  the  limit  or 
furthest  extent  of  a  tract  of  land  or  terri- 
tory.    A  separating  or  dividing  line  be- 
tween countnes,  states,  districts  of  territory, 
or  tracts  of  land;   consisting  sometimes 
wholly  of  one  or  more  natural  objects,  as 
a  river,  a  chain  of  lakes,  <fec. ;  sometimes 
of  artificial  erections,  as  a  stone  wall,  fence, 
and  the  like ;  sometimes  of  an  imaginary 
line  drawn  from  one  principal  terminus  to 
another,  and  indicated  along  its  course  by 
'  prominent  natural  or  artifici^  objects  stond- 
!  mg  or  erected  upon  it  at  intervals ;  and 
I  sometimes  of  all  these  in  combination.  See 
j  3  Kents  Com.  426 — 432,  and  notes.     4 
Id.  466,  and  notes. 

I  A  line,  or  connected  series  of  lines,  going 
I  around  a  territory  or  tract  of  land,  and  en- 
closing it  on  all  sides.  A  tract  or  country 
may  be  said  to  be  bounded  by  a  single  line 
running  in  various  directions  frx>m  one 
point  to  another,  so  as  to  surround  it ;  but 
it  is  more  common  to  use  the  plural  boun- 
daries as  descriptive  of  a  series  of  lines  of 
various  lengths,  traced  out  either  by  natu- 
ral objects  or  by  courses  and  distances,  or 
both,  running  in  various  directions  from  one 
point  to  another;  such  points  (sometimes 
called  in  surveys,  comers,  and  anciently 
butts)  being  usually  designated  by  some 
conspicuous  object,  as  a  rock,  a  tree,  a 


Digitized  by 


Google 


BOV 


(2^) 


BRA 


stake,  a  heap  of  stones,  Ac  See  I  J<mti 
Law  i^  111.  See  a  description  of  the 
boundaries  of  the  State  of  New-York,  as 
declaim  in  the  Revised  Staiutee^  Fart  1. 
Chap.  I.  Tit  I. 

BOUNDERS.  In  American  law.  Visi- 
ble marks  or  objects  at  the  ends  of  the 
lines  drawn  in  surveys  of  land,  showincr 
the  courses  and  distances.  1  Harr,  i 
MeH,  368,  arg. 

BOURG.  Fr.  In  old  French  law.  An 
assemblage  of  houses  surrounded  with 
walls ;  a  fortified  town  or  village.  Steph, 
Lect.  118. 

Ori^ally,  any  aggregation  of  houses, 
from  the  greatest  city  to  the  smallest  ham- 
let    Id. 

A  corporate  town.     Id, 

BOURG.  LFr.  HL  Lat  6u»^t*».]  In 
old  English  law.  A  borough.  Yearb,  T. 
9  Hen.  VI.  19.     See  Bimmgh, 

BOURGEOIS.  Pr.  In  old  French  Uw. 
The  inhabitant  of  a  bourg^  (q.  v.)  Steph, 
Lect,  118. 

A  person  entitled  to  tho  privileges  of  a 
municipal  corporation ;  a  burgess.     Id, 

BOURGEOISIE.  Fr.  In  old  French 
law.  The  citizens  of  a  bourg  (q.  v.)  spoken 
of  collectively.     Steph.  Lect,  118. 

In  later  law,  the  privilege  or  franchise 
of  being  a  burgess ;  citizenship.     Id, 

BOURGESSOURS.     See  Burgeseoart, 

BOUSSOLE.  Fr.  In  French  marine 
law.  A  compass.  Ord.  Mar,  liv.  1,  tit 
8,  art  3. 

BOUT.  Fr.  An  end;  a  butt;  the  end 
of  a  piece  of  land ;  a  line  limiting  it  at  the 
end.  Bouts  et  cdtis;  ends  and  sides ;  butts 
and  bounds.    Ghiyot^  Inst,  Feod,  ch.  3,  s.  1. 

BOUTER.  L.  Fr.  To  put  Bouter 
avant;  to  put  before;  to  produce  or  ex- 
hibit    Yearb,  P.  2  Edw.  it  36,  37. 

BOUWERYE,  Bouwerie,  Dutch,  [from 
bauw,  a  farm.]  In  old  New- York  law.  A 
farm ;  a  farm  on  which  the  farmer's  family 
resided.  Old  Lease,  Sept  7,  1646;  1 
O'CaUagharCs  New  Netherlands,  Appen- 
dix, Q.     2  Id,  291,  note. 

BOUWMEESTER.  Dutch,  [fromftoww, 
a  farm,  and  meester,  master.]  In  old  New- 
York  law.  A  farmer.  1  O^Callaghan^s 
New  Neth,  Appendix,  L 

BOVARIUS.  L.  Lat  [from  bos,  an  ox.] 
In  old  English  law.  An  ox-driver ;  a  dri- 
ver of  an  ox-teauL     Fleta,  lib.  2,  c.  86. 

BOVATA  (or  BOVATUS)  TERRJE. 
L.  Lat  [from  bos,  an  ox ;  L.  Fr.  bove  de 
terre,]    In  old  English  and  Scotch  law. 


An  oxgang,  or  oxgate  (Sc  oxengate)  of 
land ;  as  much  as  an  or  could  tUl,  or  ^ 
over,  {bovis  iter,)  Co,  Litt,  6  a.  Beg, 
Orig,  2.  Spelman,  Thel,  Dig,  lib.  8,  c 
13.  Shep,  Touch,  93.  Skene  de  Verb. 
Sign,  An  ancient  measure  of  land,  of  un- 
certain quantity.  See  Oxgang.  The  Spaa. 
huebras  is  of  similar  import 

BO  VET.  L.  Fr.  In  old  English  law. 
A  bullock  or  steer.  Yearb.  M.  2  Edw. 
III.  19. 

BO  VILE.  L.  Lat  In  old  pleadmg; 
An  ox-stalL     Freem,  426. 

BOYS,  BoU.  L.  Fr.  Wood.  Fet 
Assaver,  §  16. 

BOZERO.  Span.  In  Spanish  law.  An 
advocate;  one  who  pleads  the  causes  of 
others,  or  his  own,  before  courts  of  justice, 
either  as  plaintiff  or  defendant  So  called, 
because  it  is  with  his  voice  or  twwrf*  tiiat 
he  exercises  his  profession.  Las  Partidas, 
part  3,  tit  6, 1.  1. 

B.R.  The  initial  letters  of  ^oitcufiZe^ 
or  Bancus  Regince,  the  Latin  name  of  the 
English  Court  of  King's  or  Queen's  Bench, 
frequently  used  in  the  old  books  and  re- 
ports, to  designate  that  court  The  initials 
K.  B.  and  Q.  B.  of  the  English  words  are 
now  more  commonly  employed.  See  Ban- 
cus Regis,  Bancus  Regince, 

BRACE  DE  LA  MEER  L.  Fr.  In  old 
English  law.  An  arm  of  the  sea.  Britt,c,SZ. 

BRACEATORIUM.  L.  Lat  In  old 
English  law.  A  place  for  brewing  ale. 
Bract,  fol.  207  b.     See  Brasitcrium, 

BRACER.  L.  Fr.  To  brew.  KeOumu 
Braceresses;  brewers.     Britt,  c  30. 

BRACHIUM  MARIS.  L.  Lat  An 
arm  of  the  sea.     See  Arm  of  the  sea. 

BRACIARE.  L.  Lat  In  old  En^ 
law.  To  brew.  Braciandi;  of  brewii^. 
Fleta,  lib.  2,  c  73,  §  7.     See  Brasiare. 

BRACIATRIX.  L.  Lat  [from  bradare, 
q,  v.]  In  old  English  law.  A  brewer;  a 
female  brewer.  Fleta,  lib.  2,  c  12,  §  30. 
The  business  of  brewing  was  ordinarily 
carried  on  by  women.  See  Barringt  Obs. 
Stat,  54,  and  notes. 

BRACINE.  L.  Fr.  A  brewing.  Yearb, 
M.  8  Edw.  III.  7. 

BRACTEATOR.  L.Lat  In  old  plead- 
ing.    A  gold-beater.  Toums.  PI.  260. 

BR  ACTON.  A  celebrated  writer  of  the 
time  of  Henry  III.,  whose  treatise  De  Legi- 
bu^  et  CoTisuetudinibus  Anglice,  (of  l^elaws 
and  customs  of  England,)  is  the  most  com- 
plete and  valuable  of  the  productions  of 
that  age,  on  the  subject  of  Kngimi  jmia- 
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prudence.  Thfa  great  work  is  divi^kd  into 
n?6  books,  and  Uiese  into  tracts  {iraetatut)^ 
and  ehapters;  embracing  the  whole  civil 
and  criminal  law  and  practice  of  the  king^ 
dom,  as  it  existed  at  the  time  it  was  writ- 
ten. The  author,  Henry  de  Bracton,  was 
one  of  the  king's  justices,  and  is  said  by 
8ome  to  have  been  chief  justice,  by  others 
a  justice  in  eyre.  1  Spenee's  Chancery ^  119, 
and  note  (a).  The  work  itself  is  supposed 
to  have  been  written  or  completed  about 
A.  D.  1270.  Id,  ibid,  note  (b).  2  BeeveM' 
EiiL  Eng,  Law,  90.  It  was  first  published 
in  1569,  and  a  second  edition  in  1640 ;  but 
neither  of  these  is  free  from  corruptions  and 
imperfections  of  the  text,  which  render  the 
author's  meaning  occa«i<mally  obscure. 

Bracton  b  called  by  Mr.  Spence  a  doctor 
of  Uie  ci\il  law,  and  is  supposed  to  have 
been  the  same  person  with  Henry  de  Brac- 
ton who  delivered  law  lectures  in  the  Uni- 
versity of  Oxford,  towards  the  middle  of  the 
thirteenth  centui^r.  1  Spencers  Chancery, 
ub,9up.  His  intimate  acquaintance  with 
the  Roman  law  sufficiently  appears  from 
the  frequent  references  to  the  Code,  Insti- 
tutes and  Pandects,  scattered  through  his 
work,  (in  addition  to  large  extracts  without 
reference,)  and  which  nave  led  some  to 
suppose  it  to  have  been  almost  entirely 
compiled  from  these  sources.  It  was  this 
feature  which,  from  an  early  period,  detract- 
ed so  much  fi^om  Bracton's  authority  in  the 
common  law  courts  of  England.  Thus  we 
find  him  cited  in  Plowden, "  not  as  an  author 
in  the  law,  but  as  an  ornament  to  discourse 
where  he  agrees  with  the  law."  Saunders, 
C.  B.  arg.  Plowd.  357.  Catlin,  C.  J.  arg. 
Id.  868.  This  opinion  included  Glanville 
and  Fleta,  of  whom  it  is  said  that  they 
"  were  never  taken  for  authors  [authorities] 
in  our  law."  1  Show.  121,  arg.  In  an- 
other case,  Bracton  and  Glanville  are  called 
adores  non  authores  legia.  Periam,  arg. 
1  Leon.  82.  But  see  Vaugh.  96,  141, 
142,  201.  In  later  times,  the  merits  of 
Bracton  were  more  adequately  appreciated, 
and  his  authority  acknowledged  by  emi- 
nent judges  and  writers,  such  as  Statmd- 
ford,  hord  Bacon,  Sir  William  Jones,  Lord 
Holt  and  Selden.  Lord  Bacon  quotes 
Bracton  as  "an  author  of  great  credit" 
Arg.  case  of  the  Postnati  of  Scotland,  Works, 
iv.  368.  Lord  Coke  himself  made  free  use 
of  Bracton  in  all  his  writings,  and  a  large 
proportion  of  the  Latin  quotations  with 
which  the  Institutes  abound  is  taken  from 
this  source.     Sir  William  Blackatone  also 


frequ^itly  refers  to  Bracton,  and  always  in 
terms  of  peculiar  respect  Bracton  con- 
tinues to  be  cited  by  the  best  writers  on 
English  and  American  law,  and  is  some* 
times  quoted  in  argument  in  the  English 
courts.     16  Mees.  <^  W.  60. 

Although  most  of  the  treatise  Dt  Legibus 
et  Consuetudinibus  AnglicB  has  necessarily 
become  obsolete,  it  will  probably  never 
lose  its  interest  as  the  most  complete  re* 
pository  of  ancient  English  jurisprudence, 
and  a  principal  source  of  the  learning  of 
later  times.  1  Kenth  Com.  499 — 601. 
Indeed,  of  late  years,  the  attention  of  Eng- 
lish jurists,  especially  the  civilians,  has 
been  drawn  to  it  in  a  very  particuhir 
manner.  Mr.  Long,  in  a  "Discourse"  de- 
livered in  Middle  Temple  Hall  (and  pub- 
lished in  the  Law  Library,  new  series,  vol 
44,)  goes  into  an  examination  of  a  consideiV 
able  part  of  "  this  comprehensive  Institu- 
tional Treatise,"  as  he  terms  it,  and  observes 
of  it,  (p.  106,)  "this  book  is  certainly  the 
foundation  of  our  system."  Mr.  Spence,  iA 
his  valuable  treatise  on  I%e  Equitable  Jm^ 
risdiction  of  the  Court  of  Chancery,  had 
made  very  copious  use  of  it,  in  illustration 
of  what  may  be  considered  his  theory  of 
the  almost  entire  derivation  of  the  English 
from  the  Roman  law.  Not  a  few  portions 
of  Bracton  continue  to  be  law  in  the  United 
States  at  this  day. 

The  great  interest  with  which  this  vene- 
rable work  is  invested,  arises  from  the  cir- 
cumstance of  its  having  been  written  at  the 
time  when  the  common  law  was  in  process 
of  formation.  Bracton  himself  expressly 
speaks  of  the  law  as  then  unwritten,  and 
made  up  of  customs  which  often  differed  in 
different  places.  Sola  Anglia  usa  est  in  suis 
finibus,]wrG  non  scripto  et  consuetudine.*  * 
Sunt  in  Anglia  consuetudines  plures  et 
diverssB,  secundum  diversitatem  locorum. 
Bract  foL  1.  These  discordant  materials 
were,  however,  beginning  to  be  amalga- 
mated and  reduced  to  uniformity,  princi- 
pally from  the  effect  of  the  decisions  of  the 
King's  courts,  which  are  here  referred  to 
systematically  for  the  first  time.  Nearly 
five  hundred  references  are  made  to  ad- 
judged cases  of  this  description,  some  of 
them  before  the  King,  others  in  the  Bench, 
but  most  of  them  before  the  justices  in  eyre, 
especially  before  Martin  de  Pateshull, 
whoso  opinions  seem  to  be  regarded  as  of 
paramount  authority. 

This  work  of  Bracton,  like  the  older  trea- 
tise of  Glanville,  and  the  productions  of  the 
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contemporary  French  writers  Dcfontaines 
and  Beaumanoir,  is  not  only  a  treatise  on 
the  doctrines  or  principles  of  the  law,  but 
abo,  and  to  a  very  considerable  extent,  an 
exposition  of  the  mode  of  conducting  actions 
and  other  proceedings  in  the  courts;  or 
what  would  be  called  in  modem  times,  a 
hook  of  practiu.  It  abounds  in  forms,  es- 
pecially of  writs,  which  are  given  at  length, 
with  all  the  rules  of  procedure,  and  with 
such  minuteness  as  prove  the  author  to 
have  been  fully  acquamted  with  the  details 
of  the  subject 

The  extent  to  which  Bracton  drew  his 
materials  from  the  civil  law,  is  a  question 
upon  which  very  different  opinions  have 
been  entertained,  and  which,  from  the  im- 
portant bearing  recently  given  to  it,  upon 
the  origin  and  composition  of  the  common 
law  itself,  has  assumed  a  high  degree  of 
interest  It  was  said  by  Mr.  Reeves,  (a 
very  competent  judge,  as  has  always  been 
supposed,)  in  his  History  of  the  English 
Law^  that  what  Bracton  took  from  the  Ro- 
man law,  "  if  put  together,  would  perhaps 
not  fill  three  whole  pages  of  his  book" 
2  Reeves^  Hist.  Eng,  Law,  88.  This  opin- 
ion has  been  warmly  controverted  by  the 
English  civilians,  and  particularly,  of  late, 
by  Mr.  Long  and  Mr.  opencc,  in  the  works 
already  referred  to,  from  whose  representa- 
tions the  very  opposite  conclusion  might 
be  drawn,  that  the  treatise  De  Legibus  et 
Consxtetudinihus  Anglice  was  little  more,  in 
substance,  than  a  compilation  of  Roman 
jurisprudence,  adapted  to,  and  incorporating 
the  English  law  and  practice  of  the  time. 
The  assertion  of  Mr.  Reeves  may  be  safely 
questioned,  without  by  any  means  admit- 
ting such  a  conclusion  as  this.  The  free 
use  made  by  Bracton  of  the  civil  law  at  the 
very  commencement  of  his  treatise,  (whole 
passages  being  given  verbatim,  and  without 
any  indication  of  the  sources  from  which 
they  are  derived,)  and  the  adoption,  to  some 
extent,  of  the  arrangement  of  the  Institutes, 
have  undoubtedly  imparted  to  the  whole 
work  very  much  of  a  Roman  air  and  ex- 
terior; but  a  careful  examination  will  show 
(it  is  believed)  that  it  has  been  compiled 
essentially  from  other  sources.  Those  por- 
tions in  which  the  civil  law  has  been  either 
referred  to,  or  used  without  reference,  are 
principally  confined  to  the  first  book,  less 
than  half  of  the  second,  and  the  first  tract 
of  the  third,  comprising  together  about  one- 
eighth  of  the  whole  treatise ;  and  much  of 
the  matter  thus  borrowed  seems  to  have 


been  introduced  rather  for  the  purpose  of 
filling  up  the  outline  of  a  great  work,  thao 
of  giving  what  was  considered  to  be  the 
settled  law  of  England.  Bracton^s  view  of 
the  Roman  law  probably  resembled  tiiatof 
the  compilers  of  the  ^ooks  of  Feuds  or 
Fiefs,  as  expressed  in  Feud,  Lib,  2,  tit  1. 
More  will  be  said  on  this  subject,  nnder 
the  heads  of  the  Common  and  Civil 
Law, 

The  style  of  Bracton,  when  not  obscured 
by  corruptions  of  the  text,  is  remarkably 
clear  and  simple,  afifording  a  complete  con- 
trast to  the  narsh  and  involved  manner  of 
writers  far  more  modem,  and  admitting 
generally  of  very  literal  translation.  Bis 
Latin  is  considered  by  Lord  Bacon  as  much 
purer  than  that  which  was  in  use  in  Eng- 
land, after  the  time  of  Edward  L  Bac 
Read,  Uses, 

BRANDING.  In  crimmal  law.  Tk 
punishment  of  marking  convicted  felons 
with  a  hot  iron  (in  the  shape  of  a  letter  or 
otherwise)  on  the  hand  or  face.  BomiDg 
in  the  hand  (q.  v.)  on  the  ^owance  of 
clergy,  was  a  species  of  branding.  4  Bl 
Com,  368,  370. 

BRANGWYN.  Brit  A  name  (signi- 
fying a  white  crow,)  given  to  the  statute 
4  Hen.  IV.  ch.  4.  10  Co,  113,  Arthur 
Legat's  case.  Barringt,  Obs,  Stat,  348. 
See  the  explanation  ibid, 

RRASIARE,  i?racuire.  L.  Lat  [L  Fr. 
bracer  ;  from  brasiumy  malt]  In  old  Enfl^ 
lish  law.     To  brew.     Domesday,    Blount, 

Brasiator,  braciator ;  a  maltster;  a 
brewer.  Reg,  Grig,  280.  Spelman,  voc 
Brasium, 

Brasiatrix;  a  female  brewer.  CowelL 
Blount     See  Braciatrix, 

Brasina,  bracina ;  ahrQW-honse,  CoweU. 
Blount, 

Brasitorium,brac€atorium;  a  malt-house. 
Towns,  PL  184. 

BRASIUM,  Braseum.  L.  Lat  [from 
Gr.  j3pa<r*w,  to  boil.]  In  old  Englii^  law. 
Malt     Spelman,     Reg,  Grig,  111,  127. 

BRE'.  An  abbreviation  of  Breve,  1 
Instr.  Cler,  9. 

BREACEL  [Lat  fractio,  infraction  vio- 
latio,]  The  breaking  or  violating  of  slai»'. 
right  or  duty,  either  by  commisaion  or 
omission.     See  infra. 

The  breaking,  or  forcible  passing  tluonghf 
or  over  a  material  object     See  if^ra, 

BREACH  OF  CLOSK  The  unlawful, 
or  unwarrantable  entry  on*anotlier  pe^ 
son's  soil,  land  or  close.     3  £L  Com,  209, 
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210.    See  CTo»,   Quare  elaumm  fregit^ 
Trttpau, 

BREACH  OF  COVENANT.  The  non- 
performance of  any  covenant  agreed  to  be 
perfonned,  or  the  doing  of  any  act  cove- 
nanted not  to  be  done.  HoUkouse.  3 
Bl  Com.  166,  166. 

BREACH  OF  PEACE.  The  offence  of 
l^eaking  or  disturbing  the  pablic  peace  by 
any  riotous,  forcible  or  muawfiil  proceed- 
ing. 4  Bl  Com.  142,  et  nq.  4  Steph, 
Com,  278,  €t  seq, 

BREACH  OF  POUND.  The  breaking 
any  pound  or  place  where  cattle  or  goods 
distrained  are  deposited,  in  order  to  take 
them  bacL  3  BL  Com.  146.  See  Found 
breach. 

BREACH  OF  PRISON.  The  offence 
of  actually  and  forcibly  breaking  a  prison 
or  gaol,  with  intent  to  escape.  4  Ckttt. 
Bl.  Com,  130,  notes.  4  Steph.  Com,.  266. 
BREACH.  In  pleading.  That  part  of 
the  declaration  imnzediately  preceding  the 
ad  damnum  claus^^,  in  which  the  violation 
of  the  defe^idant's  contract  is  stated.  1 
CUtU  PL  33?,  874. 

BREAKING.     In  the  law  of  burglary. 
A  sobstantial  and  forcible  irruption,  as  by 
breaidng  or  taking  out  the  glass  of  a  win- 
dor,  or  otherwise  opening  it ;  picking  a 
lock,  or  opening  it  with  a  key ;  lifting  up 
the  latch  of  a  door,  or  unloosening  any 
other  fastening  which  the  owner  has  pro- 
vided   4  Bl  Com.  266.     4  Steph.  Com. 
149, 150,  and   note   (ar),  ibid.     CoxeU  R. 
439.    And  whatever  would  be  a  breaking 
of  an  outer  door  will  also  be  a  breaking 
open  of  an  inner   door,  to  constitute  bur- 
2  Easfs  P.  C.  488. 
bere  must,  in  general,  be  an  actual 
breaking,  and  not  a  mere  legal  clausum 
Mgity  (by   leaping    over    invisible    ideal 
boundaries,  which  may  constitute  a  civil 
trespass ;)  and  therefore  an  entry  by  an 
open  door  or  window  is,  in  itself,  no  bur- 
glary.    4  Bl.    Com.  226.     7  Dane's  Abr. 
136.    But  there   may  be  a  breaking  by 
impUciUion,  where  there  is  a  felonious  en- 
try;  both   breaking  and   entering  being 
always  essential  to  complete  the  offence  of 
boigiaiy.     4  BL  Com.  226,  227.     1  Bus- 
iell  on  Crimes,  786 — 794.     U.  8.  Digest, 
Burglary.     See  Entry. 

BREAKING  A  CASE.  The  expres- 
sion by  the  judges  of  a  court,  to  one  an- 
other, of  their  views  of  a  case,  in  order  to 
ascertain  how  far  they  are  agreed,  and  as 
preHminary  to  the  formal  delivery  of  their 
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opinions.  "We  are  breaking  the  case, 
that  we  may  show  what  is  in  doubt  with 
any  of  us."  Holt,  C.  J.  addressing  Dol- 
bin,  J.     1  Show.  423. 

BRECCA.  L.  Lat  In  old  English  law. 
A  breach,  or  decay,  or  any  other  want  of 
repair.     Pat  16.  Ric.  II.  cited  in  Cowell 

BRED.  An  old  English  word  used  by 
Bracton,  as  part  of  the  phrase  K0  langt  anJr 
I0  fecA,  which  is  very  oddly  translated  by 
Cowell  and  others,  too  long  and  too  broad. 
Bract.  foL  135.  The  context  of  the  pas- 
sage obviously  requires  quite  a  different 
interpretation.     See   To  lange  and  to  bred. 

BREDWITE.  Sax.  [from  bred,  and 
wite,  a  fine  or  penalty.]  In  Saxon  and  old 
English  law.  A  fine,  penalty  or  amerce- 
ment imposed  for  defaults  in  the  assise  of 
bread.     Kennett^sFar.Ant.\\i.    Cowell. 

BREF.  O.  Ft.  and  L.  Fr.  A  writ 
Fet  Assaver,  per  tot     See  Breve,  Brief. 

BREHON.  In  old  Irish  law.  A  judge. 
1  Bl  Com.  100.  Brehons,  {breitheam- 
huin  ;)  judges. 

BREHON  LAW.  [Irish,  breitha-nei- 
meadh.]  The  native  system  of  law  which 
prevailed  in  Ireland,  before  the  conquest  by 
Henry  IL  1  Bl  Com.  100.  Co.  Litt. 
141  a.  For  a  particular  view  of  this  sys- 
tem, see  F.  Cyclopasdia. 

BREPHOTROPHL  Graco-Lat  [Gr. 
0ptiporp6^i,  from  fipifof,  an  infant,  and  rpofdi,  a 
nurse.]  In  the  civil  law.  Persons  appoint- 
ed to  take  charge  of  foundlings.  Cod.  1. 
3.  in  tit     Id.  1.  3.  46,  §§  1,  3. 

BRESMIA,  Bresmya.  L.  Lat  In  old 
English  law.  Bream;  a  species  of  fisL 
Fleta,  lib.  2,  c.  73,  §  20. 

BRETOYSE,  Bretois.  Fr.  Britons  or 
Welshmen.  Lex  de  Bretoyse  ;  the  law  of 
the  Welsh  marches.     Blount     Cowell  . 

BRETTWALDA.  Sax.  In  Saxon  law! 
The  ruler  of  the  Saxon  heptarchy.  Steph. 
Led  696. 

BREVE,  (plur.  Brevia,)  L.  Lat  [Fr. 
brief;  O.  Fr.  bref,  briefve,  brieffe;  Scotch 
brieve;  from  Lat  breuis,  brief,  short]  In 
old  English  law.  A  writ;  properly  an 
ori^nal  writ,  {breve  originate,)  by  which  all 
actions  in  the  superior  courts  of  England 
were  once  required  to  be  commenced. 
Non  potest  quis  sine  brevi  a^ere  ;  no  man 
can  sue  without  a  writ  Bract  fol.  413  b, 
112.  Fleta,  lib.  2,  c.  13,  §  4.  Steph.  Fl 
6,  6.     3  Bl  Com.  272,  273. 

In  a  larger  sense,  any  writ  or  precept  of 
the  king  in  writing,  under  seal,  issuing  out 
of  any  court,  "thereby  he  commands  any 
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thing  to  be  done  for  the  furtherance  of 
justice  and  good  order ;  comprising  what 
were  called  judicial  as  well  as  original 
writs,     Termes  de  la  Ley.     Blount 

A  commission  to  a  judge  or  justice  of 
the  superior  courts  of  England  had,  from 
an  early  period,  the  form  of  a  breve,  or 
writ,  and  was  so  called.  BracU  foL  108  b, 
ei  seq.     See  Close  writs. 

*^*  Bracton  observes  that  a  hreve  is  so 
termed  because  it  hriefiy,  and  in  few 
words,  sets  forth  the  subject-matter  of  the 
action  and  the  claim  of  the  demandant ; 
{dicitur  ideo  breve,  quia  rem  de  qua  agiturj 
ei  intentionem  petentis  paucis  verbis  bre- 
viter  enarrat.)  Bract,  fols.  112,  418  b. 
Theloall  describes  a  breve  to  be  a  formal 
letter  or  cpisUe  of  the  king,  written  in 
Latin  on  parchment,  sealed  with  his  seal, 
directed  to  some  judge,  officer,  minister  or 
other  subject,  at  the  suit  of  the  king  him- 
self, or  at  the  complaint  and  suit  of  another 
subject,  commanding  or  authorizing  some- 
thing contained  in  the  said  letter  to  be 
done,  for  the  reason  briefly  expressed  there- 
in, which  is  to  be  the  subject  of  judicial 
examination  in  some  of  the  king's  courts. 
Thel.  Dig.  lib.  1,  c.  1,  ^  4. 

The  term  breve  ^Gra5co-barb.  0p</?*or,)  oc- 
curs in  the  imperial  and  pontifical  constitu- 
tions as  early  as  the  third  century,  in  the 
same  sense  which  Bracton  gives  it,  viz.  a 
brief  or  summary  statement  in  writing,  («crtp. 
tu7n  quod  summam  rei  continet.)  Spelman. 
The  breve  of  the  English  courts  has  been 
called  a  letter  or  epistle,  because  it  com- 
menced in  the  same  way  as  the  letters  of 
the  ancient  Romans  did: — Titius  Aulo 
suoj  Salutem  ;  Titius  to  his  friend  Aulus, 
Greeting: — Rex,  justitiariis  suiSj  <Jhc.,  sa- 
lutem ;  The  king  to  his  justices,  Greeting. 
Our  own  writs  at  the  present  day  com- 
mence with  the  same  epistolary  phrase ; — 
"The  People,  &c,  to  the  sheriff,  &c., 
Greeting."  See  JSpistola,  lAtterce.  So  a 
letter  of  attorney  {literce  procuratorice) 
was  called  in  English,  as  old  as  Bracton's 
time,  a  "  writ^"  (breve)  ;  and  in  law  French, 
breve  rf'  attumey.  Bract.  foL  40.  Litt. 
R.  143.  The  modem  German  britf  has 
the  same  sense  of  letter,  and  this  meaning 
seems  t<^  be  of  very  high  antiquity.  Hickes^ 
Tlies.  Diss.  Epist.  in  notis,  p.  3.  Steph. 
PI.  Appendix,  Note  (2).     See  Writ. 

The  great  repository  of  the  old  English 
brevia  is  that  ancient  compilation  termed 
Registriim  Brevium,  the  Register  of  Writs, 
and  usually  referred  to  ih  the  books  as 


"  The  Register."  See  Registrum  Brevium. 
The  brevia  are  here  arranged  under  two 
general  heads,  ortpinalia  and  judieiaUoj 
comprising  in  the  whole  upwards  of  a  thoa- 
sand  forms.  They  are  individually  named 
either  from  the  subject-matter  of  them,  or 
from  one  or  more  emphatic  words  of  the 
forms  themselves.  In  the  former  case,  the 
preposition  de  is  usually  employed  in  des- 
ignating the  particular  breve;  thv^bme 
de  recto,  a  writ  of  right;  breve  de  ingretsu, 
a  writ  of  entry;  6rere  de  conveniioiu, ^ 
writ  of  covenant,  &c.  Most  of  these  writs 
will  be  found  in  this  dictionary,  under  the 
head  of  I)E,  with  the  proper  addition  in 
each  case. 

BREVE  DE  RECTO.  L.  Lat  [L 
Fr.  brief  de  droit,  Sc  brieve  of  richt.]  A 
writ  of  right  Reg,  Grig.  1.  Bract.  foL 
328.  So  called  because  the  words  in  the 
writ  were,  quod  sine  dilcUione  plenum. 
rectum  teneas,  (that  without  delay  you  do 
full  right) ;  or  because  tbe  subject-msttCT 
of  the  writ  was  the  rigfu  (rectum)  of  pro- 
perty in  lands.  Co.  Litt.  115a,158b.  U 
Bl.  Com.  191, 193.     See  Writ  of  right. 

BREVE  ORIGINALK  L.  Lat  An 
original  writ ;  a  writ  which  gave  origin  and 
commencement  to  a  suit,  (quod  actum 
originem  prcestat).  Bract.  foL  418  b.  1 
Reeves^  Hist  £ng.  Law,  319.  Stat 
Marlebr.  c.  30.     See  Breve,  Origind  wk. 

BREVE  JUDICI ALE.  L.Lat  A  ju- 
dicial writ ;  a  writ  issued  in  judicio,  after 
a  suit  was  commenced.*  CrabVs  Skt 
Eng.  Law,  114.  Bract  foL  413  b.  Any 
other  writ  than  an  original  writ*  Seie 
Breve,  Judicial  writ. 

BREVE  NOMINATUM.  L  Lat  A 
writ  in  which  the  circumstances  of  the 
case  (time,  place  and  demand,)  were  par- 
ticularly expressed,  or  named  ;  as  distin- 
guished from  the  breve  innominatum,  which 
contained  only  a  general  complaint  without 
particulars.     Gilb.  C.  Pleas,  8,  and  note* 

BREVE  TESTATUM.  Lat  In  feu- 
dal law.  A  brief  memorandum  in  writing, 
attested  by  witnesses,  and  used  as  evidence 
of  feudal  investiture.  Eeud.  Lib.  1,  tit  4, 
pr.  §§  4,  6.  The  investiture  might  be 
proved  either  in  this  way,  or  by  the  pares 
Curtis,  peers  of  the  court     Id.  ibid. 

In  old  English  law.  A  conveyance  of 
land  reduced  to  writing  and  attested  by 
witnesses,  whose  names  were  subjoined. 
Spelman.     See  Brevia  testata. 

In  old  Scotch  law.  An  actnowle%- 
ment  in  writing,  made  out  on  the  lands  at 
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the  time  of  ffiving  possession  to  a  vassal, 
and  attested  l>j  ^e  seals  of  the  superior 
and  pares  curice.  Afterwards,  the  breve 
testatum  was  signed  by  the  superior, 
wherever  he  happened  to  be,  and  posses- 
sion was  given  separately  by  the  supe- 
rior's bailie.  Belts  Diet,  Ersk.  Inst 
b.  2,  tit  3,  §  17.     See  Brevia  testata. 

BREVET.  Fr.  In  old  French  law. 
A  patent ;  letters  patent  from  the  crown. 
D%nkirCs  Address^  29,  36. 

BREVIA,  (plur.  of  Breve.),  L.  Lat 
In  old  English  law.  Writs.  Dieuntur 
brevia  propter  eorum  brevitatem  ;  they  are 
called  writs  on  account  of  their  brevity. 
3  Co.  44.  Dieuntur  brevia^  cum  sint  for- 
mata  ad  similiiudinem  reguloe  juris,  quce 
breviter  et  paucis  verbis  intsntionem  pro/e- 
rentis  exponunt ;  they  are  called  brevia 
(writs)  because  they  are  framed  after  the 
hkeness  of  a  rule  of  law,  which  briejlt/ 
and  in  few  words  set  forth  the  claim  of  the 
complaining  party.  FletOy  lib.  2,  c  13, 
§  2.  See  Sreve.  Brevia  adversaria  ;  ad- 
versary writs ;  writs  brought  by  an  adversary 
to  recover  land.  6  Co,  67.  Brevia  ami- 
cabilia  ;  amicable  writs,  or  those  brought 
by  consent  and  agreement  amongst  friends. 
Id,  ibid. 

BREVIA  FORMATA,  or  DE  CURSU. 
L  Lat  Writs  of  form,  or  of  course. 
Original  writs,  the  form  of  which  was 
fixed,  and  which  issued  of  course  without 
special  cause  shown.  Bract.  foL  413  b, 
202.  Fleta,  lib.  2,  c  13,  §  2.  Thel.  Dig. 
lib.  1,  •  c.  2.  4  Reeves^  Hist.  JEng.  Law, 
480.    BrownL  part  2,  147. 

BREVIA  JUDICIALIA.  L.  Lat  Ju- 
dicial  writs;  writs  which  followed  after 
the  writs  de  cursuy  and  which  varied  ac- 
cording to  the  varieties  of  actions  and  de- 
fences. Bract.  foL  413  b.  Fleta,  lib.  2, 
c.l3,§3. 

BREVIA  MAGISTRALIA.  L.  Lat 
Writs  occasionally  issued  by  the  masters 
or  clerks  of  chancery,  the  form  of  which 
was  varied  to  suit  the  nature  of  the  action 
and  the  circumstances  of  each  case.  Bract. 
foL  41 3  b.  FUta,  lib.  2,  c.  13,  §  4.  Thel. 
Dig.  lib.  1,  c  2.     3  Wooddes.  Lect.  89. 

BREVIA  TESTATA.  L.  Lat  Short 
written  memoranda,  attested  by  witnesses, 
and  used  in  feudal  times  to  perpetuate  the 
tenor  of  conveyances  and  investitures,  after 
parol  grants  had  given  rise  to  disputes  and 
uncertainties.  liud.  Lib,  1,  t  4.  2  Bl. 
Com.  307.  See  Breve  testatum.  Their 
aathority  rested  altogether  on  the  testi- 


mony of  the  witnesses,  (who  were  the 
neighbors  and  peers  of  court)  there  being 
no  execution  or  sealing  by  the  parties  them- 
selves ;  (utpote  nuUius  sigillo,  sed  testium 
authoritate  valida.)  Spelman.  Blackstone 
regards  our  modern  deeds  as  merely  im- 
provements or  amplifications  of  these  brevia. 
2  Bl.  Com,  ub.  sup.  Spelman  refers  to  the 
Liber  Ramesiensis,  as  containing  many 
conveyances  of  this  kind. 

BREVIARIUM  ALARICIANUM,  or 
BREVIARIUM  ANIANI.  Lat  (The 
breviary,  or  abridgment  of  Alaric,  or  of 
Anian.)  A  code  of  law  compiled  by  order 
of  Alaric  IL  king  of  the  Visigoths,  for  the 
use  of  the  Romans  living  in  his  empire, 
published  A.  D,  506.  It  was  collected  by 
a  committee  of  sixteen  Roman  lawyers, 
from  the  Codex  GregorianuSj  Hermogenia- 
nuSy  and  TheodosianuSy  some  of  the  later 
novels,  and  the  writings  of  Gains,  Paulus 
and  Papinianus.  In  the  middle  ages,  it 
is  commonly  referred  to,  under  the  titles 
Corpus  Theodosianumy  Lex  Theodosianay 
Liber  Legumy  or  Lex  JRomana.  I  Mackeld. 
Civ.  LaWy  49,  §  59.  It  was  first  published 
in  1528,  and  has  been  critically  examined 
by  Savigny,  whose  conclusion  is  that 
Anianus  was  the  referendary  or  chancellor 
of  Alaric,  and,  as  such,  certified  the  au- 
thenticity of  the  copies  sent  to  the  courts 
for  their  government,  but  was  no  further 
concerned  in  its  compilation.  Sav.  Ges- 
ckichte  des  Bom.  RechtSy  voL  2,  pp.  41 — 45. 
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See  Schmidts  Civ.  LaWy  Introd.  26,  26. 

BREVIATE.  In  English  law.  An  ab- 
stract, or  epitome;  a  briet  Holthouse.  12 
Mod.  560. 

A  short  extract,  or  copy  of  a  paper  or 
writing.     Hob.  114. 

BRIBERY,  [from  Fr.  bnbery  to  devour, 
or  eat  greedily.]  In  criminal  law.  The 
offence  of  taking  any  undue  reward  by  a 
judge,  juror,  or  other  person  concerned  in 
the  administration  of  justice,  or  by  a  pub- 
lic officer,  to  influence  his  behaviour  in  his 
office.  4  ChitL  Bl.  Com.  139,  and  note. 
3  Inst,  145.     1  Easty  183.     4  Burr,  2494. 

1  Bussell  on  Crimesy  154.  2  iV.  Y.  Rev. 
St.  [682  J  569,  §  10. 

The  offence  of  offering  a  bribe  to  a  judi- 
cial or  public  officer,  whether  it  be  accepted 
or  not     4  Bl.  Com.  ub.  sup.     3  Inst.  147. 

2  Easty  6.  Russ.  d:  R.  Cr.  C.  107.  2  Dal- 
las' R.  384.  2  N.  Y.  Rev.  St.  [682,]  568, 
§  9.  The  attempt  to  J^ribe  is  a  crime ;  it  is 
complete  on  his  side  who  offers  it  Lord 
Mansfield,  4  Burr.  2500. 
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The  offence  of  giving,  promising  or  re- 
ceiving money  to  procure  votes,  or  to  in- 
flaence  voters  at  elections  to  public  oflBces. 
Stat  49  Geo.  IIL  c  118.  Stat  6  <k  6 
Will.  IV.  c.  76.  \  N.Y.R.  St  [149,1 
136,  §  4. 

BRIEF.  In  practice.  An  abridgment 
of  a  plaintiff's  or  defendant's  case,  prepared 
by  bis  attorney,  for  the  instruction  of  coun- 
sel on  a  trial  at  law.  It  generally  consists 
of  an  abstract  of  the  pleadings,  a  statement 
of  the  facts  of  the  case  as  they  will  be 
proved,  and  a  list  of  the  names  of  the  vfit- 
nesseSy  with  a  statement  of  what  each  will 
prove.  To  these  are  sometimes  added  ob- 
servations by  the  attorney,  in  the  nature  of 
suggestions  to  counsel  1  Arch.  Pr.  186. 
Arch,  Forms,  116. 

BRIEF,  Briefe,  Brieffe,  Briefve,  Bref. 
L.  Fr.  A  writ  Brief e  de  droit ;  a  writ 
of  right     Co.  Litt  168  b. 

BRIEF.  Germ,  and  Dutch.  A  writing ; 
a  written  instrument ;  a  letter,  or  writing 
in  the  form  of  a  letter.  See  Biel  brief 
Grond  brief  Mahl  brief  Mess  brief 

BRIEVE,  [from  Lat  breve,  q.  v.]  In 
Scotch  law.  A  writ  1  Karnes*  Equity, 
146.  1  Forbes'  Inst  part  4,  b.  2,  c  1,  tit 
2,  §  1.     See  BelVs  Diet 

BRIGA.  L.  Lat  [Fr.  brigue.^  In  old 
European  law.  Strife;  contention;  liti- 
gation; controversy.  In  brigam  ponere 
terras ;  to  put  or  bring  lands  into  con- 
troversy.    tSpelman.     Cowell.     Blount 

BRIGBOTE,  Briggebote.  Sax.  [from 
brig,  bridge,  and  bote,  reparation.]  In 
Saxon  and  old  English  law.  A  tribute  or 
contribution  towi^ds  the  repairing  of 
bridges.     See  Brug  bote. 

An  acquittance,  {quietantia)  or  exemption 
from  such  duty.     FUla,  lib.  1,  c  47,  §  22. 

BRIS.  Fr.  In  French  maritime  law. 
Literally,  breaking ;  wreck.  Distinguished 
from  naufrage  (q.  v.)  Emerig.  Tr.  des 
Ass.  ch.  12,  sect  12,  §  1.  Ord.  Mar.  liv. 
4,  tit  9. 

BRITTON.  The  author  of  a  treatise  on 
the  law  of  England,  in  Law  French,  sup- 
posed to  have  been  written  or  published 
under  the  direction  of  Edward  I.  Lord 
Coke  makes  him  to  be  the  same  person  with 
John  Breton,  who  was  Bishop  of  Hereford 
and  a  judge,  in  the  reigns  of  Henry  HI. 
and  Edward  I.  8  Co.  pref.  10  Co.  prei 
This  opinion  has  been  disputed  by  others, 
(though  it  has  the  support  of  the  old  chro- 
nicler Florilogus,  otherwise  called  Matthew 
of  Westminister,)  on  the  ground  that  the 


U^atise  itself  makes  mention  of  seyenl 
statutes  known  to  have  been  passed  after 
this  Bishop  of  Hereford's  death,  which 
took  place  A.  D.  1275.  Hengham,  p.  129, 
note,  cited  in  WingaU^s  Britton,  pref  2 
Reeves'  Hist  Eng.  Law,  281.  Another 
opinion  is,  that  the  work  was  written  by  t 
judge  of  the  same  name  with  the  bishop, 
and  who  was  a  contemporary  of  Bracton. 
Hengham,  ub.  sup.  Lord  Coke's  statement 
that  the  bishop  published  his  work  in  the 
fifth  year .  of  Edward  L  can  hardly  be  co^ 
rect,  as  the  old  accounts  agree  that  he 
died  in  the  third  year  of  that  reign.  It  is 
reasonably  certain,  however,  that  he  wrote 
the  work,  and  that  it  was  published  after 
his  death,  with  additions  comprising  the 
statutes  above  referred  to.  Wingatit 
Britton,  pref. 

The  author's  name  has  been  variously 
written,  Britton,  Briton,  Le  Breton,  Brt- 
toun,  and  Beckton ;  a  circumstance  not  un- 
common at  that  early  age.  The  same 
name  has  also  been  given  to  the  work  it- 
self; thus,  Floril^cps  iu>ove  mentioned  uys 
of  the  Bishop  of  Hereford,  that  "  he  wrote 
a  book  upon  the  laws  of  England,  which  is 
called  Le  BretounJ*'  Pitseus  observes  that 
he  compiled  from  various  authors  a  great 
volume  of  laws,  which  he  called  Lex  An^li- 
cana,  or  Breton.  According  to  Bateua, 
the  title  was  De  Legibus  Anglicanii;  ac- 
cording to  F.  Godwin,  Be  Juribus  Angli- 
canis.  Wingate,  in  his  edition,  (1640,) 
gives  it  the  name  of  the  author,  Britton 
The  later  edition  byEelham  (1762)  is  pub- 
lished under  the  tiUe  of  The  Ancient  Pleas 
of  the  Crown. 

From  the  similarity  of  the  subject-mat- 
ter, as  well  as  some  resemblance  in  the 
name,  this  treatise  is  generally  considered 
as  a  mere  abridgment  of  the  great  work  of 
Bracton,  interspersed  with  some  new  mat- 
ter.    See  Selden's  Diss,  ad  Fletam,  c  2, 
sec.  3.     It  is  not,  however,  without  claims 
to  the  character  of  an  original  production, 
and  seems  to  have  originally  stood  higher 
than  Bracton  as  an  authority.     It  is  cSled 
good  authority  by  Fitxherbert,  J.  Dyer, 
13  b.     It  is  composed  of  one  hundred  and 
twenty-six  chapters,   written   in  the  true 
French   of  the   time,   embracing  various 
heads  of  civil  and  criminal  law  and  prac- 
tice ;  and  commences  in  the  king's  name : 
— Edwarde,  par  la  grace  de  Dieu,   roy 
Dengleterre  et  seigniour  de    Irlaunde,  a 
touts  ses  feals  et  ses  leaus,  et  ses  sujets  de 
Engleterre,  et  de  Irlaunde,  pees  et  grace  de 
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muvaeyan;  (Edward,  by  the  grace  of  God, 
Idog  of  Ei^land  and  lord  of  L*eland,  to  all 
Ids  feuthfrn  and  liege  people  and  his  sub- 
jects of  England  and  of  Ireland,  peace  and 
grace  of  sdvation.)  A  marked  feature  of 
the  work,  as  distinguished  from  that  of 
Bracton,  is  the  absence  of  all  reference  to 
the  civil  law. 

The  text  of  Britton  has  been  greatly 
eorrapted  and  mutilated.  Hence  Uie  re- 
mark of  Montague,  C.  J.,  that  the  book 
contabs  many  errors.  Plowd,  68,  arg. 
Winsate,  in  his  edition  of  573  pages,  (or 
287  folios)  12mo.  has  given  a  list  of  650 
corrections,  or  substituted  readings. 

BROCAGE,  Brokage,  FL.  Lat  hrocor 
gium,  abrocoffium,']  In  old  English  law. 
The  wages  or  hire,  compensation  or  com- 
mission of  a  broker.  CotoelL  Blount  In 
the  Stat  of  1  Jac.  I.  c  21,  it  is  written  bro- 
itrage,  which  is  the  modem  term.  The 
old  form  of  the  word  is  still  retained  in  the 
expression  hrokage  of  marriage,  which  sig- 
nines  a  reward  or  conopensation  for  bringing 
about  a  marriage.  See  Marriage  hrokage. 
The  business  or  occupation  of  a  broker. 
De  Vyn^s  ease,  cited  16  Meet,  d:  W.  177, 
note. 

BROCARIUS,  ^roccanu*.  L.  Lat  In 
old  Scotch  law.  A  broker,  (Sc.  brocker,) 
negotiator,  mediator,  or  middle-man,  in 
any  transaction  or  contract  Skene  de 
Verb.  Signif.      Cowell.     Blount. 

BROCCATOR.  L.  Lat  In  old  Eng- 
lish law.  A  broker.  Blount^  voc.  Broker. 
See  Brocarius.  * 

BROCELLA,  Broccella.  L.  Lat  [L. 
Fr.  brocej  brocelle ;  from  O.  Lat  hruscia, 
broda.']  In  old  English  law.  A  wood ;  a 
thicket  or  covert  of  pushes  and  brushwood. 
Cowell.    Blount. 

BROCHE.  L.  Fr.  A  lance.  Britt. 
c66. 

BROCHIA.  L.  Lat  [from  L.  Fr.  broche, 
q.  v.]  A  word  used  Dy  Bracton  in  de- 
scribing the  equipment  of  a  horseman  in- 
tended for  military  service,  which  Spelman 
supposes  to  have  meant  a  large  vessel  for 
carrying  liquids.  Bract.  foL  86,  87  b.  It 
seems,  however,  properlv  to  signify  a 
horseman's  lance,  from  the  Fr.  broche  of 
the  same  meaning,  which  is  the  word  em 
ployed  by  Britton  in  what  may  be  con- 
sidered the  parallel  passage.  Britt.  c  66. 
That  it  was  an  iron  instrument  is  clearly 
shown  by  an  extract  given  in  Cowell,  from 
a  record  13  Edw.  I.  See  Saceus. 
BROCKER.    O.  Sc    In  Scotch  law. 


A  broker.     Skene  de    Verb.   Sign.   voc. 
Broccarii. 

BROGGER.  \L.¥T.broggour.]  A  bro- 
ker; so  called  m  old  English  statutes. 
Stat.  10  Bic.  n.  c.  1.  Adjudged  to  be  a 
good  addition  in  law.  Yearb.  H./ 
VI.  65,  cited  Thel.  Big.  lib.  6,  c. 

BROKER,  (anciently  BROGGE^ 
Lat  broccator,  abrocator,  brocariui 
sometimes  auctionarius,  and  correcta 
Lat  proxeneta.']  One  who  makes  a  ba%ain 
for  another,  and  receives  a  commission  for 
so  doing.  Ilndal,  0.  J.  6  Bing.  702, 706. 
An  agent  employed  among  merchants  and 
others,  to  make  contracts  between  them  in 
matters  of  trade,  commerce  or  navigation, 
for  a  commission  conunonly  called  bro- 
kerage. Russell  on  Factors,  8,  4. — An 
agent  employed  to  make  bargains  and  con- 
tracts between  other  persons,  in  matters  of 
trade,  conmierce  or  navigation,  for  a  com- 
pensation conmionly  called  brokerage. 
Story  on  Agency,  §  22. 

A  broker  is  not,  in  general,  authorized 
to  act  or  contract  in  his  own  name ;  nor  is 
he  entrusted  with  the  possession  of  what 
he  is  employed  to  sell,  or  empowered  to 
obtain  possession  of  what  he  is  employed 
to  purchase ;  but  he  acts  merely  as  a  mid- 
dleman or  negotiator  between  the  parties ; 
and  in  these  respects  he  is  distinguished 
from  a  faci4>r.  2  B.  d:  Aid.  137,  143. 
Russell  on  Factors,  4.  2  Kent's  Com.  622, 
note. 

%*  The  earliest  definitions  of  this  term 
confine  the  employment  of  brokers  to  deal- 
ings between  merchant  and  merchant,  exclu- 
.sively.  Thus,  by  the  statute  1  Jac  I.  c. 
21,  brokers  are  described  to  be  persons 
employed  by  "  merchants  English  and  mer* 
chants  strangers,  in  contriving,  making  and 
concluding  bargains  and  contracts  between 
them,  concerning  their  wares  and  merchan- 
dizes, and  moneys  to  be  taken  up  by  ex- 
change between  such  merchants  and  mer- 
chants, and  tradesmen."  Russell  on  Fac- 
tors, 2.  Blount.  Chief  Baron  Comyn 
describes  them  as  *^  persons  employed 
among  merchants,  to  make  contracts  be- 
tween them,  and  to  fix  the  exchange  for 
pavment  of  wares  sold  or  bought"  Com. 
Dig.  Merchant,  (C).  These  definitions, 
however  appropriate  at  a  period  when 
merchandize  and  exchange  brokers  appear 
to  have  constituted  the  only  classes  of  this 
description  of  agents,  have  been  very  pro- 
perly regarded  by  modem  writers  as  too 
limited  to  include  the  various  classes  of 
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brokers  recognized  at  the  present  day ;  al- 
though in  a  late  case  in  England,  the  Court 
of  Exchequer  seemed  disposed  to  abide  by 
the  ancient  interpretation  of  the  term.  16 
Mees.  d:  W.  174. 

T]|ketymology  of  the  terra  broker  has 
beei^lriously  given.  By  some  it  has  been 
derived  from  the  Saxon  broCj  misfortune, 
as  denoting  a  broken  trader ;  the  occupa- 
tion being  formerly  confined,  it  is  said,  to 
unfortunate  persons  of  that  description. 
Tomlins,  According  to  others,  it  is  form- 
ed from  the  French  broieur,  a  grinder  or 
breaker  into  small  pieces,  a  broker  being 
one  who  beafs,  or  draws  a  bargain  into  par- 
ticulars. TemuBdela  Ley,  CowelL  The 
Law  Latin  form  abrocaior^  however,  seems 
to  point  distinctly  to  the  Sax.  abrcecan,  (to 
break),  as  the  true  root,  which,  in  the  old 
word  abbrochment  (q.  v.)  or  abroachment, 
had  the  sense  of  breaking  up  poods,  or  sell- 
ing at  retail  A  broker,  therefore,  would 
seem  to  have  originally  signified  a  retailer, 
and  hence  we  find  the  old  word  auctiona- 
riu8  (q.  V.)  used  in  both  these  senses. 

BROKERAGE.  The  commission  or 
per  centage  paid  to  a  broker,  on  the  sale 
or  purchase  of  property,  or  the  transaction 
of  business. 

BRXJARIUM,  Bruyrium,  L.  Lat  [from 
Fr.  bruyere,  a  heath.]  In  old  English  law. 
A  heath  ground;  ground  where  heath 
grows.     Spelmun. 

Bruera ;  a  heath,  or  heathy  ground. 
Bract.  foL  231.  Fleta,  lib.  2,  c.  h,  §  7. 
jRey,  Grig.  1  b,  2.  Co.  Litt.  4  b.  1 
Leon.  169. 

Brueria;  a  heath.  Fleta,  lib.  2,  c.  41, 
§  2.     Id.  Ub.  4,  c  27,  §  16. 

Bruerum  ;  a  heath.     Bract.  foL  229  b. 

BRXJGBOTE,  Briybote,  Briggebote.  Sax. 
[from  brug,  or  brig,  a  bridge,  and  bote,  re- 
paration.] In  old  JBnglish  Taw.  A  tribute 
or  contribution  towards  the  repairing  of 
bridges.  Quietum  esse  a  bmgbote ;  to  be 
quit  of  brugbote  ;  to  be  free  from  this  duty. 
Spelman. 

BRUILLUS,  Brogillus.  L.  Lat  [Fr. 
breil,  breuil.']  In  old  English  law.  A 
wood  or  grove;  a  thicket  or  clump  of 
trees  in  a  park  or  forest  Cowell.  Whis- 
haw. 

Bruilletus,  (dimin.  of  bruillus)  ;  a  small 
coppice  wood  or  thicket     Cowell. 

BRUKBARN.  Swed.  In  old  Swedish 
law.  The  child  of  a  woman  conceiving 
after  ^^  rape,  which  was  made  legitimate. 
Literally,  the  child  of  a  struggle,  {JUius 


luctce).     Barringt.  Obs.  Stat,  citing  Stiern- 
hook,  1.  2,  c.  9. 

BVCK\  Buck's.  Abbreviations  of -fittdfc. 
inghamshire,  in  old  records.     1  Instr.  Cler, 
I   28. 

BRUSOUR.  L.  Fr.  In  old  EngliA 
I  law.  A  breaker.  De  bmssonrs  de  lapritw 
!  le  roy  ;  of  breakers  of  the  king's  prison. 
j  Britt.  c.  29. 

!  Brusure ;  a  breaking.  Brusurc  rf< 
pountz;  breaking  of  bndges.  Britt.  c 
122. 

BRUSSURA.  L.Lat  A  bmise.  .Brad 
fol.  122. 

BULLA.  Lat  [Graeco-barb.  ^wXXjt,  M- 
\(ov.'\  A  seal  used  by  the  Roman  em- 
perors, during  the  lower  empire;  and 
which  was  of  four  kinds,  gold,  silver,  wax 
and  lead.  These  are  described  by  Spel- 
man in  detail. 

A  letter,  brief  or  charter,  sealed  with 
such  a  sea],  {literce  bullatce.)     Spelman. 

A  brief,  mandate  or  bull  of  the  pope, 
having  usually  a  leaden,  but  sometimes  a 
golden  seal     Id.   Blount.     Cowell. 

BIJLLARLV.  L.  Lat  [L.  Fr.  boUhu- 
n>.]  In  old  English  law.  A  bullaiy,  or 
boilary;  a  place  for  boiling.  Bullaria 
aquce  salsce ;  a  boilary  of  wdt  water;  a 
salt-house  or  salt-pit,  where  salt  is  boiled. 
Towns.  PI.  b1.     Co.  Litt.  4  b. 

BulUtio  salis  ;  a  boiling  of  salt ;  as  much 
brine  or  salt  as  was  made  from  one  boil- 
ing.    Cmoell. 

BULTELLUM.  L.  Lat  JX.  Fr.  hul- 
tel]  In  old  English  law.  The  boulting 
of  grain,  after  it  is  ground  ;  or  the  sieve 
with  which  it  was  boulted,  indicating  the 
degree  of  fineness.  De  eodem  blado  et  eodem 
buttello;  of  the  same  grain  and  the  same 
boulting.     Fleta,  lib.  2,  c  9,  §  1. 

BUNDA,  Bonda,  Banna.  L.  Lat  [L 
Fr.  bunde ;  from  Sax.  bunna,  an  elevated 
object ;  Gr.  0ovvoi,  a  hill,  or  hillock ;  or  from 
Sax.  ban.]  In  old  English  law.  A  bound, 
boundary,  border  or  limit,  (terminus,  limes.) 
Spelman,  voce.  Bannum,  Bonna,  4  InsL 
818. 

BundcB,  et  metes  et  ratlonabiles  divisa; 
bounds  and  metes  and  reasonable  limits. 
Bract,  fol.  166  b.  Per  bundas  et  signa; 
by  bounds  and  marks.  Fleta^  lib.  5,  c  41, 
§  2.  Per  metas  et  bundas ;  by  metes  and 
bounds.  2  Crabb's  Real  Prop.  146, 
§§  1 1 49, 1 1 50.  Secundum  metas,  mtsras, 
bundas  et  marchias  forestcs  ;  according  to 
the  metes,  meres,  bounds  and  marches  (^ 
the  forest     18  Edw.  III.     Itin.  Pick.  foL 
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f^  cited  in  Blount,  voc.  Bound.    And  see 
Reg.  Orip,  268  b.     Be^f.  Jud.  84  b. 

BURDEN  OF  PROOF.  [Lat  onus 
probandi,]  In  the  law  of  evidence.  The 
necessity  or  duty  of  proving  a  fact  or  facts 
in  dispute  on  an  issue  raised  between  the 
parties  in  a  cause.     See  Onus  prchandi, 

BURG,  Burgh.  Sax.  [L.  Lat  bur- 
yt«.]  A  castle,  or  fortified  place.  Spel- 
man^  voc  Burgus.  'According  to  Sir  F. 
Palgrave,  the  hurgk  among  the  Anglo-Sax- 
ons was  an  hundrcd,  or  assemblage  of  hun- 
dreds, suiTounded  by  a  wall  or  moat 
Palgr,Bise,p.  102. 

A  borough.     Spelman.     See  Burgus. 

BURGAGE.  A  dwelUng-house  in  a 
borough  town,  anciently  so  cafied.  Blount. 
Bwrgs^  n^est  rien  sinon  mese  en  ville  de 
hourgk  Yearh.  M.  6  Edw.  11. 184.  The 
term  "  burgage-house "  is  still  used.  16 
East,  406. 

BURGAGE  TENURK  [L.  Lat  bur- 
gd^um;  L.  Fr.  bourgage,  from  Sax.  burg, 
L  Lat  burguSy  a  borough.]  In  English 
law.  A  tenure  by  which  houses,  or  lands 
which  were  formerly  the  site  of  houses, 
in  ancient  boroughs,  are  held  of  the  king, 
or  other  lord  of  the  borough,  at  a  certain 
yearly  rent  Glanv.  lib.  7,  c.  3.  Litt. 
sect  162,  163.  Co.  Litt.  108  b.  2  BL 
Com.  82.  Blount.  1  Steph.  Com.  198. 
1  Crabb's  Real  Prop.  593,  §  749.  It  is 
considered  to  be  a  species  of  socage ;  the 
tenements  being  holden  either  by  a  certain 
annual  pecuniary  rent,  or  by  some  services 
relating  to  trade  or  handicraft ;  such  as  re- 
pairing the  lord's  buildings,  providing  the 
lord's  gloves  or  spurs,  <kc,  but  no  way 
smelling  of  the  plough  or  tillage,  and  hav- 
ing no  relation  to  military  service.  lAtt. 
sect  162.  Somner,  Gavelk.  142 — 148. 
Spelman^  voc  Burgagium.  P.  Cyclopce- 
dicu 

BURGAGIUM.  L.  Lat  In  old  Eng- 
lish law.  Burgage;  the  tenure  of  bur- 
gage. Mag.  Cart.  Johan.  c  37.  Jd.  9 
Hen.lILc.  27. 

^JJ^GtARU,  Burgenses.  L.Lat  [from 
burgus^  a  borough ;  Sax.  burghv>am.\  In 
old  English  law.  Burghers  or  burgesses ; 
inhabitants  of  a  burgus,  borough,  or  walled 
town.     Spelmanj  voc.  Burgarii. 

BURGATOR.  L.  Lat  [from  burgus, 
a  borough,  a  town,  or  enclosed  place.]  In 
old  criminal  law.  A  burglar  or  house- 
breaker ;  one  who  broke  into  and  robbed  a 
burg,  or  enclosed  place.  Spelman,  voc 
Burglaria.     The  burgator  was  distinguish- 


ed from  the  prcedo  and  robbalor  (robber) 
as  well  as  the  latro  and  fur,  (thief). 
FUta,  lib.  1,  c  16,  §  6.  Id.  c  20,  §  5. 
Id.  lib.  2,  c  62,  §  9.     See  Burglar. 

BURGBOTE,  Burghbote.  Sax.  [from 
burg,  a  castle,  or  town,  and  bote,  reparation.] 
In  old  English  law.  A  tribute  or  tjontri- 
bution  (atm/iMm,)  towards  the  repairing  of 
castles  or  walls  of  defence,  or  of  a  borough 
or  city.  Spelman.  Co.  Zitt.  lOd  &.  Cow- 
eU. 

Exemption  from  such  a  tribute.  FUta, 
Hb.  1,  c  47,  §  21. 

BURGEMOTUS.  L.  Lat  In  Saxon  law. 
A  burg  mote,  or  burgh  mote.  Spelman. 
See  Burghmote. 

BURGENSES.  L.  Lat  In  old  Eng- 
lish law.  Inhabitants  of  a  burgus  or  bo- 
rough ;  burgesses.    Fleta,  lib.  5,  c  6,  §  10. 

BURGESS.  [L.  Lat  burgarius,  burgen- 
m.]  In  English  law.  An  inhabitant  or 
freeman  of  a  borough  or  town ;  a  person 
duly  and  legally  admitted  a  member  of  a 
municipal  corporation.  Spelman,  voc 
Burgarii.  3  Steph.  Com.  188,  189.  See 
Municipal  corporation.  A  burgess  of  a 
borough  corresponds  with  a  citizen  of  a 
dty ;  and  these  are  mentioned  as  distinct 
classes  in  the  statute  5  Ric.  II.  c.  4;  al- 
though the  inhabitants  of  a  city  were  some- 
times called  burgesses,  and  this  application 
of  the  word  is  now  revived  in  England. 
Spelman,  ub.  sup.  5  East,  208.  1  Man.  dt 
Or.  1,  note  (a). 

An  elector  or  voter;  a  person  legally 
qualified  to  vote  at  elections.  The  word 
in  this  sense  is  particularly  defined  by  the 
statute  5  &  6  Will.  IV.  c  76,  ss.  9, 13.  3 
Steph.  Com.  192. 

A  representative  of  a  borough  or  town, 
in  parhament  Co.  Litt.  109  a.  1  Bl. 
Com.  174.  See  Borough.  One  of  the 
branches  of  the  legislature  of  the  state  of 
Virginia  was  formerly  called  the  House  of 
Burgesses. 

A  magistrate  of  a  borough.     Blount. 

*^*  Tlie  origin  of  this  term  dates  from 
a  period  prior  to  the  Norman  Conquest,  it 
having  been  usual  for  such  persons  of  free 
condition  as  were  not  land-owners,  to  settle 
in  the  towns,  and  occupy  houses  there,  as 
tenants  to  the  crown  or  some  inferior  lord, 
under  the  name  of  burgesses  ;  to  form  them- 
selves by  license  from  the  crown,  (as  many 
classes  of  persons  did  in  that  age,)  into 
voluntary  associations  of  fraternities  called 
guilds  ;  to  be  entitled  in  their  capacity  of 
burgesses  to  certain  property,  and  in  the 
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•ame  capacity  to  be  exempt  from  certain 
burthens,  ana  to  be  subject  to  certain  lia- 
bilities. 3  Steph,  Com,  189.  Domesday 
Book,  cited  ibid.  Spelman,  voc  Burgarii, 
Stat  Merton,  c  7. 

BURGESS  ROLL.  In  English  law. 
A  rolt  or  list,  in  the  form  of  a  book  alpha- 
betically made  out,  required  bv  the  muni- 
cipal corporation  act,  (5  &  6  Will  IV.  c. 
76,)  to  be  kept  in  corporate  towns  or  bo- 
roughs, containing  the  names  of  those  bur- 
gesses who  are  entitled  to  such  new  rights 
as  the  act  for  the  first  time  confers  on  these 
boroughs.  3  StepK  Com.  192,  and  note 
{Jc);  196,  197.  This  seems  to  be  other- 
wise called  the  burgess  list ;  although  a 
distinction  between  the  terms  has  been 
contended  for.  3  Ad.  d:  El.  (N.  S.)  475, 
480. 

BLTIGESSOURS,  Bourgessours.  L.  Fr. 
Burglars  are  so  called  by  Britton,  cc.  10, 
29. 

BURGH.  [Lat  burgus.]  A  borough. 
Litt.  sect  162, 164.     Co.  Litt.  108,  109. 

BURGHBRECH,  Burghbrich,  Borgh- 
brech,  [Sax.  borhbryce,  borhbrece ;  from 
borh,  a  pledge  or  surety,  and  brgce,  a  breach 
or  violation!]  In  Saxon  law.  Breach  of 
pledge,  (fidejusBionis  violatio,  plegii  frac- 
tie);   the  offence  of  violating  the  pledge 

fiven  by  every  inhabitant  of  a  tithmg,  to 
eep  the  peace;  breach  of  the  peace. 
Spelman.     See  Borgbrech. 

BURGH  ENGLISH.  See  Borough 
English. 

BURGH  ENGLOYS.  Borough  English, 
(q.  y)     Yearb.  P.  1  Edw.  HI.  38. 

BURGHERISTH.  Sax.  A  word  used 
in  Domesday,  supposed  to  signify  a  breach 
of  the  peace  in  a  town ;  although  Spelman 
speaks  doubtingly  of  its  meaning.  Cowell. 
Spelman.  Mr.  Sumner  thmks  it  should  be 
burghbrich. 

BURGHMOTE,  BurgmoU,  Burgemote. 
Sax.  [L.  Lat  burgemotus,  burgesmotus, 
burgimotus  ;  from  burg,  a  burgh,  and  mote 
or  gemote,  a  meeting.]  In  Saxon  law.  The 
court  or  meeting  of  a  burgh  or  borough ; 
a  borough  court,  \curia  burgensis.)  A  court 
held  in  burghs  or  towns  three  times  a  year, 
at  which  the  earldorman,  or  alderman  pre- 
sided. ZL.  Edg.  c  5.  LL.  Canuii,  c.  44. 
Spelman.  1  Spenee*s  Chancery,  58.  Crabb's 
Hist.  Eng.  Law.  27.     See  Gemote. 

BURGHWAR,  plur.  Burghwam.    Sax. 

from  burg,  and  war,  a  man.]     In  Saxon 

aw.    An  inhabitant  of  a  burgh,  or  borough, 

(burgi  vir);  a  burgess  or  burgher ;   {bur- 


gensis,  burgarius.)  Williem,  King,  grets 
Williem,  btsceop,  <fe  Oodfred  portrrfan,  i 
ealle  tha  burghwam  binnan  London,  ic; 
William,  King,  greets  William,  bishop, 
and  Godfrey,  portgreve,  and  all  the  burges- 
ses within  London.  The  commencement  of 
a  charter  granted  by  William  the  Conqueror 
to  the  city  of  London.  Spelman.  CoweH, 
voc.  Portgreve.     Blount,  h.  v. 

BURGLAR.  [L.  Lat  burglator,  burga- 
tor,  quasi  burgi  latro,  the  robber  of  a  frur^, 
or  fenced  place.]  In  criminal  law.  A 
nocturnal  housebreaker ;  one  who  by  nigbl 
breaks  and  enters  into  a  mansion  [or  dwel- 
ling] house,  with  intent  to  conunit  a  felony. 

3  Inst.  63.     See  Night. 

In  American  law,  this  definition  has  been 
considerably  modified.     See  Burglary. 

BURGLARIOUSLY.  In  criminal  pleiMi. 
ing.  A  word  held  essential  in  indictments 
for  burglary,  as  the  corresponding  Latin 
word  burglariter  formerly  was.  WJutrtonU 
Am.  Crim.  Law,  101.  See  Burglariier, 
In  Massachusetts,  however,  under  there- 
vised  statutes,  it  has  been  held  not  esscntiaL 

4  Metcalfs  R.  367. 
BURGLARITER.    L.  Lat    (Buiglan- 

ously.)  In  old  criminal  pleading.  A  ne- 
cessary word  in  indictments  for  buiglaiy. 
3  Bl.  Com.  307.  Held  to  be  a  word  of  art 
{vox  artis,)  which  could  not  be  expressed 
Dv  any  periphrasis  or  circumlocution.  4 
Co.  39.     Cro.  Eliz.  920.     2  East,  30. 

BURGLARY.  [L.  Lat  burglaria,  burgi 
latrocinium  ;  Fr.  burg  Idron  ;  Sax.  At(j6ree.] 
In  English  criminal  law.  The  crime  of 
breaking  and  entering  into  a  dwelling-house, 
or  a  buuding  immediately  connected  there- 
with, in  the  night,  with  intent  to  commit  t 
felony,  whether  such  felonious  intent  be 
executed  or  not  3  Inst.  63.  1  HaleU  P. 
C.  649.  4  Bl.  Com.  224.  Stat  1  d:S 
Geo.  IV.  c.  29,  s.  13.  4  Steph.  Com.  146, 
148.  1  Russell  on  Crimes,  785.  What- 
ton^s  Am.  Crim.  Law,  352.  Succinctly  de- 
fined by  Finch,  *^  the  night  breaking  of  a 
house,  with  intent  to  steal  or  kilL"  EiMcKi 
Law,  b.  3,  c.  22. 

The  breaking  out  {effractio)  of  a  dwelling- 
house  in  the  night  time,  after  having  en- 
tered it  with  intent  to  commit  felony,  or 
after  committing  a  felony  while  in  such 
house.  Stat.  7  <£  8  Geo.  IV.  c  29,  s.  11. 
SUph.  Crim.  Law,  162.  4  St^  Cm. 
151.  See  Breaking,  Ejffractores,  Entry^ 
Dwelling-house,  Curtilage,  Night. 

In  American  law,  the  English  definition 
of  burglary  has  been  so  far  modified  as  to 
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include  offences  committed  by  day  as  well 
as  by  nigbt,  and  in  other  buildings  than 
dwelling-houses  ;  and  varioas  degrees  of  the 
crime  have  been  established  by  statute  in 
several  of  the  states.  WharUm^s  Am.  Crim. 
Law,  350,  352. 

*^*  The  term  burglary^  according  to 
Spelmin,  is  of  Nonnan  origin,  the  corres- 
ponding term  in  Saxon  law  being  hushrec. 
It  is  uraally  supposed  to  be  derived  either 
firom  the  lit  imrguSy  a  town,  dwelling  or 
enclosed  place,  and  latrocinium^  robbery,  or 
from  Fr.  bourg^  and  larrecin^  of  similar  sig- 
nifications ;  its  radical  meaning  being  the 
robbery,  ^or  the  breaking  into,  with  a  view 
to  the  roobery)  of  any  fenced  or  enclosed 
plaety  as  distinguished  from  the  open  coun- 
try,  Spelmany  voc  Burglarta,  CowelL 
See  Burgus.  Hence  it  originally  signified 
the  breaJdng  open,  not  only  of  a  dwelling- 
house,  but  of  a  church,  and  also  the  break- 
ing of  the  walls  or  gates  of  a  town  {burgus)^ 
or  city,  (which,  after  the  civil  law,  were 
anciently  considered  sacred^ )  with  intent  to 
commit  a  felony.  Spelman.  Braet.  foL  8, 
207  b.  So  Britton  defines  burglars  to  be 
"those  who  feloniously,  in  times  of  peace, 
break  churches,  or  the  dwelling-houses  of 
others,  or  the  walls  or  gates  of  cities,  or 
burghs."  BritL  c  10.  The  circumstance 
of  breaking  by  night,  (noetanter,)  was  not 
originally  considered  a  characteristic  of  this 
crime,  but  seems  to  have  been  introduced 
in  the  reign  of  Edward  IV.  Spelman,  4 
Beeves^  Hist  Mug.  Law,  639.  CraWs 
Hist.  E.  L.  309.  Bracton  classes  burglars 
with  robbers  and  murderers,  who  practice 
their  wickedness  by  day  and  by  night; 
{fnurdritoreSy  et  robbatores,  et  burglatores, 
qui  malitiam  suam  exercent  die  ac  nocte.) 
Braet.  foL  115  b. 

BURGLATOR     L.  Lat     In  old  Eng- 
lish law.    A  burglar,    ^rac/.fol.  115  b,  117. 
BURGUNDLAN  LAW.    SaeLexBur- 
gundionum. 

BURGUS.  L.  Lat  [Sax.  burg,  burh, 
burehj  berg,  bearg,  birg,  byryg,  burug  ;  from 
Or.  n^9i,  a  tower.]  In  old  European  law. 
A  fortified  or  enclosed  place  or  dwelling, 
(locus  munituSj  habitaculum  munitum), 
Spelman^ 

A  town  or  place  enclosed  with  a  wall  or 
rampart  Id.  The  large  burgi  or  towns  in 
England  bad  gates  like  cities.    Fleta,  lib.  1, 

Any  town  of  note,  not  enclosed.     Spel- 
fMn. 
A  boroogb  or  burgh.     Id. 


t      A  place  distinguished  both  from  a  city, 

I  {civitas,)  and  a  town,  (villa,)  and  occupying 

I  a  middle  rank  between  both.    Mag.  Cart. 

9  Hen.  III.  c.  9.     Id.  Johan.  c.  13.     See 

Borough. 

BURLAWS,  Birlaws,  Byrlaws,  [from 
Belg.  imxrr,  a  husbandman.]  In  Scotch 
law.  Laws  made  by  neighbors  elected  by 
common  consent  in  the  birlaw  courta. 
Skene  de  Verb.  Signif. 

Laws  made  by  husbandmen,  dec,  con- 
cerning neighborhood,  {rusticorum  leges.) 
Id.  in  Reg.  Maj.  lib.  4,  c.  39,  §  8.  Spel- 
man (voc.  Bellagines)  considers  this  word 
essentially  the  same  with  by-laws,  (a.  y.) 

BURLAW  (BYRLAW  or  BIRIAW) 
COURTS.  In  Scotch  law.  Courte  com- 
posed of  neighbors  elected  and  chosen  by 
common  consent,  which  take  cognizance  of 
complaints  between  neighbor  and  n^Jgh- 
bor ;  the  judges  (who  are  arbitrators)  being 
called  birlaw-men,  or  byrlaw-men.  Skene  de 
Verb.  Signif.  Spelman,  voc.  Bellagines. 
See  By4ayHnen. 

BURN.  [Lat  comburere.]  To  consume 
with  fire.  The  verb  "  to  bum,"  in  an  in- 
dictment for  arson,  is  to  be  taken  in  its 
common  meaning  of  ^^to  consume  with 
fire."     17  Georgia  R  130.     See  Fire. 

BURNING  IN  THE  HAND.  In  old 
criminal  law  and  practice.  The  punishment 
of  burning  with  a  hot  iron  on  the  brawn  of 
the  left  thumb,  formerly  inflicted  upon  lay 
offenders  who  were  allowed  the  benefit  of 
clergy,  in  order  to  distinguish  their  persons, 
so  as  to  prevent  their  claiming  that  privi- 
lege a  second  time.  4  Bl.  Com.  367. 
5  Co.  61. 

The  old  entry  of  judgment  in  these  cases 
was :  Ideo  consideratum  est  quod  (le  offen- 
der) cautenzetur  in  manu  sua  Icsva,  &c. ; 
Therefore  it  is  considered  that  (the  offender) 
be  burnt  in  his  left  hand,  &c  Bast.  Entr. 
1, 6,  &  66  a.  T.  Raym.  370.  See  Siddons 
V.  Johnson,  2  Show.  386.  The  burning 
itself  was  done  in  open  court,  and  seems 
to  have  been  subject  to  the  direction  of  the 
judges.  1  Salk.  61.  Thus,  in  an  old  case 
where  a  prisoner  was  found  guilty  of  man- 
slaughter, under  circumstances  of  great  pro- 
vocation, it  is  said  he  "  had  his  clergy  at 
the  bar,  and  was  bume<^  in  the  hand,  and 
the  court  directed  the  executioner  to  bum 
him  gently,  because  there  could  not  bo 
greater  provocation."  T.tiaym.2\2.  To 
what  length  the  courts  carried  their  discre- 
tion in  this  particular  appears  strikingly 
from  a  remark  made  by  counsel  in  a  more 
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modern  case,  that  *Hhe  punishment  of 
burning  in  the  hand  is  constantly  and  no- 
toriously done  in  the  face^  and  with  the 
knowledge  of  the  judges  themselves,  \Bxih 
a  cold  iron:'  2  Burr.  794.  See  12  Mod. 
448.  3  P.  WfM.  451.  See*C7/er^,  Bene- 
Jit  of  Clergy. 

BURROUGH.  An  old  form  oi Borough. 
Burr.  Sett.  Cos.  19. 

BJJRRO'WMEALm.BurroW'meaU.Bur- 
rouHnailleSy  (Borough  mailles.)  In  Scotch 
law.  Rents  paid  to  the  king  by  the  bur- 
gesses, (burgenses)  or  inhabitants  of  a  bor- 
ough, or  burrow,  and  which  went  to  the 
king's  private  treasury,  {JUco  et  patrimonio 
regis).  The  word  mealis,  (the  form  of  the 
Scotch  plural,)  is  considered  by  Spelraan 
as  signifying  the  same  thing  as  the  old 
English  law  term  firma^  Kferm  or  farniy 
L  e^  provisions,  or  rent  paid  in  provisions. 
It  is  probably  the  same  with  mail  in  the 
word  blackmail^  and  with  the  modem  Eng- 
lish mealy  a  portion  of  food  taken  at  stated 
intervals.     See  Blackmail,  Ferm,  Maile. 

BURSA.  L.  Lat  In  old  English  law. 
A  purse.  Spelm^n.  Bract.  foL  84.  Fie- 
ta,  lib.  6,  c  28,  §  1.  Bursarum  icissoret ; 
cutters  of  purses;  cut-purses.  Fletay  lib. 
1,  c  38,  §  11. 

A  bag.     Fleta,  lib.  2,  c  82,  §2. 

BURSE.    L.Fr.    A  purse.    ^ri«.c.29. 

BURYIXG  ALIVE.  In  English  law. 
The  ancient  punishment  of  sodomites,  and 
those  who  contracted  with  Jews.  Fleta, 
lib.  1,  c.  27,  §  3. 

BUSCA.  L.  Lat  In  old  English  law. 
Hedgewood.     Heg.  Orig.  105. 

Underwood,  billet  or  brushwood.  Blount. 
Cart  de  Forest,  c  14.  Fleta,  lib.  2,  c  41, 
§§  9,  10.     See  Boscus. 

BUSCARL,  BuUecarl,  Bmecarl.     Sax. 

(from  bussa,  a  ship,  and  carl,  an  attendant] 
n  Saxon  and  old  English  law.  Seamen 
or  marines,  {milites  nautici.)  Spelman. 
Dom£9datj,  Titt  WUtsc.  Wilton. 

BUSELLUS,  Bussellus,  Bussellum.  L. 
Lat    A  bushel     See  Bussellus. 

BUSHEL.  [L.  Ft.  bussel ;  L.  Lat 
busellus,  bu^sellus.]  A  measure  of  capacity 
containing  eight  gallons.  The  Winchester 
bushel,  which  was  the  standard  measure 
used  in  England  from  the  time  of  Henry 
VIL  to  the  year  1826,  contained  2150.42 
cubic  inches.  By  statute  4  &  6  Geo.  IV. 
c  74,  the  Imperial  bushel  for  liquids  was 
made  to  contam  (according  to  the  standard 
gallon,)  80  pounds  of  distilled  water,  or 
2218.192  cubic  inches.    By  Uie  same  act 


the  bushel  for  dry  measure  was  prescribed 
to  contain  2815  cubic  inches.  This  was  a 
heaped  bushel,  but  it  was  abolished  by 
Stat  4  &  5  Will  IV.  c  49. 

In  the  United  States,  the  Winchester 
bushel   has  generally  been  adopted.     In 
New- York,  the  provisions  of  the  statute  4 
ds  5  Geo.  IV.  c  74,  have  been  in  a  great 
degree  followed,  and  the  bushel  is  declared 
to  contain,  at  the  mean  pressure  of  the  atr 
mosphere,  at  the  level  of  the  sea,  eighty 
!  pounds  of  distilled  water  at  its  maximum 
i  density.     1  Bev.  St.  [608,  §  14,]  618,  §  19. 
i  See  3  Rev.  St.  581—546,  (2d  ed.)    The 
I  heaped  bushel  is  expressly  retained.    1  Id 
I  [608,  §§15,  16,]  618,  §§20,  21. 
I      BUSONES.    L.Lat    A  word  occurring 
in  the  following  passage  of  Bracton :  Justi- 
I  ciarii,  vocatis  ad  n  quatuoTy  vel  sex,  vel  pin- 
I  ribus  de  majoribus  comitat&s,  qtU  dicuntw 
\  busones  comitatds,  &c.     Bract.  foL  115  K 
Mr.  Reeves  observes  that  the  anomalous 
appellation  of  busones  is  to  be  met  with  no 
where  but  in  this  passage.     2  Beeves'  HisL 
Eng.  Law,   2,  note.      Spelman  says  the 
words  qui  dicuntur  busones  comitates  were 
wanting  in  his  MS.  copy.     Oloss.  in  voc 
I  The  word  busones,  if  genuine,  no  doubt 
signified  the  principal  persons  of  the  county, 
and  is  thought  by  some  to  have  been  synon- 
ymous with  6arone9,  (barons).  Crabb'sHitt. 
Fug.  Law,  161.     Some  copies  have  baroneL 
BUSOYGNK    L.  Fr.     Matter;  bua- 
ness.     Fet  Assaver,  §  50. 

BUSSA,  Buscia.  L.  Lat  In  old  Eng- 
lish law.  A  ship  of  large  size  and  clumsv 
construction,  (panda  alvo  et  obtusa  prora). 
Spelman.  The  word  buss  is  now  used  to 
denote  a  small  sea  vessel  employed  by  the 
English  and  Dutch,  in  the  hemng  finery. 
McCulloch's  Diet. 

BUSSEL.  L.  Pr.  A  bushel  Bussds 
et  demy  bussels.     Britt.  c  30. 

BUSSELLUS.  L.  Fr.  [contracted 
from  butticelltis,  butticella,  dim.  of  hiU^ 
q.  v.]  In  old  English  law.  A  bushel 
FUta,  lib.  2,  c.  8.  Id.  lib.  2,  c  73,  §  3. 
It  consisted  of  eight  gallon  measures  of 
wheat,  (octo  jalonatcB  frumentt).  Id.  c  12, 
§  1.  Standardum  busselli,  galona  et  ul^a 
sigillo  domini  Regis  ferreo  signentur ;  the 
standard  bushel,  gallon  and  ell  shall  be 
stamped  with  the  ting's  iron  seal  StaL 
de  Pistoribus,  31  Fdw.  L  c  8.  Spelman. 
See  Oalo. 

BUTLERAGE.  In  old  Engliah  law.  A 
very  ancient  hereditary  duty  belonging  to 
the  crown,  at  first  called  prisage,  (q.  v.) 
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being  the  right  of  taking  two  tons  of  wine 
from  eveiy  ship  importing  into  England 
twenty  tuns  or  more ;  which  by  charter  of 
Edward  I.  was  exchanged  into  a  duty  of 
two  Bhillings  for  every  ton  imported  by 
merchant  strangers,  and  called  butler age^ 
because  paid  to  the  king's  butler.  1  BL 
(km,  315.  Termes  de  la  Ley,  Molloy  de 
Jur.  Marit  302.  Calthrop's  B.  23,  24. 
FUta,  lib.  2,  c  22.     2  Inst.  59,  60. 

fiUTT.  In  oM  English  law.  A  measure 
of  wine,  containing  at  least  126  gallons. 
Siat.lBicUI.cU.  Cowell.  SeeButta. 
A  measure  of  land.  See  Buttum. 
BUTTA,  Butiis.  L.  Lat  [Fr.  bout  ; 
Sax.  byty  bytte^  a  leathern  bottle  or  bag.] 
In  old  English  law.  A  standing  measure 
of  wine.  Cotoell,  voc.  Busselltu.  Yearb. 
M.  9  Hen.  VL  84.  A  vessel  for  measuring, 
holding  or  carrying  liquids.*  The  bags  of 
leather  in  which  they  formerly  carried 
water  from  the  Severn  into  the  city  of 
Worcester  were  called  byttes^  and  each  load 
of  water  was  termed  a  bytte  of  water. 
Kermetts  Gloss,  voc  Bussellus.     Cowell. 

BUTTALS.  [contracted  fi^m  abuttals, 
q.  v.]  In  old  conveyancing.  The  boun- 
dary lines  of  lands  on  the  ends,  as  distin- 
gnished  from  those  on  the  sides,  which  were 
called  sidings.  "  Buttals  and  sidings,  east, 
west,  north  and  south."  Cro.  Jac.  183. 
See  1  Leon.  30. 

BUTTED  AND  BOUNDED.  A  phrase 
sometimes  used  in  conveyancing,  to  denote 
the  boundaries  of  lands.  See  Butts  and 
hounds. 

BUTTS.  [L.  Lat  butta,  from  Fr.  bouts, 
ends.]  In  old  En^ish  law.  Short  pieces 
of  land  left  unploughed  at  the  ends  of  fields, 
where  the  plough  was  turned  about,  (other- 
wise called  headlands,)  as  sidelings  were 
similar  unploughed  pieces  on  the  sides.*  ! 
See  Caputia,  Headlands,  Sidelings. 

%*  This  word  is  very  obscurely  defined  ' 
in  the  old  books,  ^  the  ends  or  short  pieces 
of  lands  in  arable   ridges  and  furrows," 
CmoeU.     A   case   in   Littleton's  Reports, 
however,  clearly  illustrates  its  meaning.    A 
libel  was  filed  in  the  court  christian  for 
tithes  of  haj,  and  the  defendant  showed 
that  the  hay  was  growing  upon  headlands 
and  butts  in  cornfields.     A  prohibition  was 
applied  for,  and  allowed,  the  court  holding 
that  the  defendant  was  discharged  of  tithe 
in  this  case  by  necessity,  for  it  was  relin- 
quished by  the  turning  of  the  plough.   Litt. 
B.  13.     butts  seem  to  have  been  untilled 
slips  of  land  in  the  ends  of  fields,  just  as 


balks  (a  term  still  used,)  were  similar  un- 
tiUed  slips  in  the  body  of  fields  or  commons. 
2  Steph.  Com.  9,  note.  Brande,  voc.  Com- 
nton.  Both  words  have  the  radical  sense 
of  a  stopping,  and  turning  off,  or  around. 
See  Butts  and  bounds. 

BUTTS  AND  BOUNDS.  A  phrase 
sometimes  used  in  conveyancing,  where  a 
particular  piece  of  land  is  described  by 
enumerating  the  several  lands  or  parcels 
which  adjoin  it,  (or  upon  which  it  abuts) 
on  the  different  sides.  Properly,  however, 
these  words  are  descriptive  of  the  lines 
which  bound  or  circumscribe  a  piece  of 
land,  without  reference  to  exterior  objects, 
having  nearly  or  quite  the  same  sense  as  the 
more  technical  expression  ^^  metes  and 
bounds.''^  In  lands  of  the  ordinary  rectan- 
gular shape,  butts  are  the  lines  at  the  ends, 
(Fr.  bouts,)  and  bounds  are  those  on  the 
sides,  or  sidings,  as  they  were  formerly 
termed.  See  Buttals,  Abuttals.  But  in 
lands  of  irregular  shape,  butts  are  the  angu- 
lar points,  or  comers,  where  the  boundary 
lines  stop  and  turn  in  a  new  direction.  This 
has  been  sufficiently  explained  under  other 
heads.  See  Abuttals,  Butts,  Boundary, 
Comer.  These  distinctions,  however,  are 
generally  disregarded  in  practice. 

A  further  illustration  of  the  true  meaning 
of  butt  is  derived  from  that  of  m>ete,  which, 
according  to  Spelman,  is  its  synonyme. 
Mete  is  from  the  Lat  meta,  the  goal  of  a 
race-course,  or  point  at  which  some  object 
was  set  up,  (like  a  butt  or  mark  to  shoot  at,) 
about  which  the  course  turned,  or  where 
it  finally  came  to  an  end.  Spelman,  voc. 
Abuttare. 

BUTTUM.  L.Lat  In  old  records.  A 
butt  or  measure  of  land ;  {buttum  terrce.) 
Carta  M.  de  Sibbeford,  cited  in  Blount. 

BUYING  OF  TITLES.  The  purchase 
of  titles  to  land  from  parties  not  in  posses- 
sion. See  4  Kent's  Com.  448 — 450.  See 
Champerty. 

BY.  A  common  word  in  deeds  and 
other  instruments,  having  various  senses, 
according  to  its  application. 

As  expressive  of  the  relative  position  of 
objects  in  space,  by  has  the  sense  of  near- 
ness, or  juxtaposition.  As  used  in  describ- 
ing the  boundaries  of  land,  it  sometimes 
denotes  mere  contact,  answering  to  the 
words  "to"  or  "on;"  sometimes  contact 
united  with  direction,  or  continued  contact, 
answering  to  the  word  "along."  "By 
land  of"  an  adjoining  owner  means  "  along 
the  external  bound^  line  of  that  land. 
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19  N.  Hampshire  R,  273.  And  see  fui^ 
ther,  as  to  the  construction  of  the  word,  16 
Maine  R.  245.  20  WendelPs  R.  149.  3 
Sumner's  R.  170.  3  Kenfs  Com.  427— 
434,  and  notes.  Angell  on  Water-Courses, 
§  23,  et  seq. 

In  its  application  to  time,  hy  has  the 
sense  of  reaching  or  touching,  without  in- 
clusion. '*  By  a  certain  day*'  excludes  that 
day.     3  Penn.  R.  48. 

In  its  application  to  persons,  hy  has  the 
sense  of  instrumentality  or  agency,  answer- 
ing to  the  Lat  per,  through. 

BY-BIDDING.  Bidding  on  property 
offered  for  sale  at  auction,  by  or  in  behiuf 
of  the  owner  for  the  mere  purpose  of  rais- 
ing the  price,  or  inducing  others  to  bid 
higher.  Sometimes  called  puffing.  By- 
bidding  by  the  owner,  or  caused  by  the 
owner,  or  ratified  by  him,  has  often  been 
held  to  be  a  fraud,  and  avoids  the  sale.  8 
HoxoartTs  R.  153,  and  cases  cited  ibid. 

BY  BILL,  BY  BILL  WITHOUT 
WRIT.  In  practice.  Terms  anciently  used 
to  designate  actions  commenced  by  original 
bill,  as  distinguished  from  those  commenced 
by  original  writ,  and  applied  in  modem 
practice  to  suits  commenced  by  capias  ad 
respondendum.  1  Arch.  Pr.  2,  337.  5 
jyi7r<(N.Y.)i?.  213. 

BY  ESTIMATION.  A  phrase  used  in 
conveyances,  in  describing  the  quantity  of 
land  conveyed,  where  it  is  not  precisely 
ascertained  by  measurement  See  More  or 
less. 

BY  GOD  AND  MY  COUNTRY.   In  old 
English  criminal  practice.    The  established 
formula  of  reply  by  a  prisoner,  when  arraign- 
ed at  the  bar,  to  the  question  "  Culprit,  how 
wilt  thou  be  tried  ?''    Mr.  Barrington  thinks  i 
the  correct  formula  must  originally  have , 
been,  "  By  God  or  my  country,"  l  e.  by  ' 
ordeal  (the  judicium  Dei,)  or  by  jury ;  for  i 
the  reason  that  the  question  asked  supposes 
an  option  in  the  prisoner,  and  the  answer 
is  meant  to  assert  nis  innocence  by  declin- ; 
ing  neither  sort  of  trial     Barringt.  Obs.  I 
Stat,  84,  note  [•].     But  it  is  clear  that  in 
answering  the  question,  the  prisoner  was  i 
expected  to  select  one  particular  mode  of 
trial,  which  the  alternative  expression  con- 
tended for  would  not  amount  to.     That  the 
expression  "  By  God"  did  not  necessarily  \ 
and  exclusively  import  the  ordeal,  appears  \ 
from  the  form  of  issue  in  cases  of  trial  by 
the  grand  assise,  which  always  was  that  the 
party  put  himself  ^^on  God  and  on  the 
grand  assise."     See  Britt.  c.  48.     Tearb. 


(Additions  after)  T.  20  Hen.  VL  4.  That 
every  word  of  this  formula  was  deemed 
essential,  appears  from  several  cases  on  re- 
cord, in  which  the  prisoner's  replies— "By 
God  and  my  good  country,"  "  'Bj  God  and 
honest  men,"  were  severally  rejected,  and 
he  was  compelled  to  use  the  precise  wordi 
of  the  form.  1  How.  State  Trials,  1148. 
3  Id.  520.  6  Id.  75.  7  Id.  831.  On  the 
trial  of  John  James  for  high  treason,  13 
Car.  IL  1661,  the  prisoner  requesting  an 
explanation  of  the  form,  the  judge  said  diat 
"By  God"  meant  "by  the  law  of  God," 
and  "  by  the  country,"  twelve  Middlesex 
men  of  truth,  that  would  judge  impirtiallj 
between  the  king  and  him.  6  St.  Trials, 
75. 

BY-LAWS.  (Ti.  Lat  bilagce,  bilaginsi, 
bellagines,  frt)m  by,  a  town.]  Originallj, 
the  local  laws  of  towns,  or  municipal  co^ 
porations,  as  disUnguished  from  the  general 
laws  of  the  land.     See  Bilagines. 

Now  generally  used  to  signify  the  prirate 
laws  or  regulations  made  by  any  corpora- 
tion for  its  own  government ;  which  are 
binding  upon  it  if  made  in  conformity  with 
the  general  law  of  the  land;  otherwise 
they  are  void.  1  Bl.  Com.  476,  476.  2 
Kenfs  Com.  296,  and  note.  Angell  Jt 
Ames  on  Corp.  823,  ch.  10. 

BY-LAWMEN.  Li  English  kw.  The 
chief  men  of  a  town,  representing  the  in- 
habitants.    SeeeAd.dElLN.  S.  60. 

BY  THE  BYE.  [lat  obiter.]  Inpr»c- 
tice.  Incidentally.  A  term  formerly  ap- 
plied in  English  practice  to  a  peculiar  mode 
of  declaring,  as  distinguished  from  declaring 
in  chiefl  A  declaration  in  chief  was  at  the 
suit  of  the  same  plaintiff  for  the  principal 
cause  of  actictn,  or  that  for  which  the  writ 
was  sued  out ;  a  declaration  by  the  bye  was 
at  the  suit  of  a  different  plaintiff,  or  of  Uie 
same  plaintiff  for  a  different  cause  of  action, 
1  Tidd*s  Pr.  419.  The  practice  of  de- 
claring 5y  the  bye  is  now  abolished.  Arckb, 
New  Pr.  293. 


C.  The  letter  inscribed  on  the  ballote 
by  which,  among  the  Romans,  jurors  voted 
to  condemn  an  accused  party.  It  was  the 
initial  letter  of  Condbmno,  I  condemn. 
Tayl.  Civ.  Law,  192. 

C.  The  initial  letter  of  the  word  CWcr, 
used  by  some  writers  in  citing  the  Code  of 
Justinian.     Tayl.  Civ.  Law,  24. 

0  is  sometimes  used  for  T,  in  old  Latin 
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records.    Tereia  pars  iocius  terrcB^  for  tertta 
and  toHus.    Mag,  Cart,  9  Hen.  IIL  c  7. 

CA.  L  Fr.  Here.  Ca  et  la;  here 
and  there.    Z.  Fr.  Diet 

CABALLERIA.  In  Spanish  law.  A 
portion  of  spoils  taken  or  lands  conqnered 
in  a  war,  granted  to  a  horse  soldier.  Diet 
Span,  Acad,    12  Peteri  R,  444,  note. 

An  allotment  of  land,  being  a  lot  of  one 
hundred  feet  front  and  two  hundred  feet 
deep.    2  White's  JRecop,  [38,]  49. 

CABALLERO.  Span,  ffrom  Lat  cabal- 
lus,  a  horse.]  In  Spanish  law.  A  knight 
So  called  on  account  of  its  being  more 
honorable  to  go  on  horseback  (h  caballoy) 
than  on  any  other  beast  White's  New 
Recop  b.  1,  tit  5,  c.  3,  §  3.  Id,  b.  1,  tit 
5,  c  1.    Id,  b.  3,  tit  10,  c  1,  §  6. 

CABUSH.  [L.  Lat  cablicium,  cabli- 
cia;  Fr.  cables^  cablis,]  In  the  forest  law. 
Brush  wood,  or  browse  wood.  Crompt, 
Jitr,  163,  263.  According  to  Spehnan, 
wind-fidlen  wood,  (caduca  ligna  ventis  de- 
jtda)    Spetmafiy  voc  Cablicia,     Blount, 

CACICAZGOS.  Span.  In  Spanish- 
American  law.  Property  entailed  on  the 
caeiques^  or  heads  of  Indian  villages,  and 
their  descendants.  Schmidfs  Civ,I^WjS09, 
CADASTRE.  Span.  In  Spanish  law.  An 
official  statement  of  the  quantity  and  value 
of  real  property  in  any  district,  made  for 
the  purpose  of  justly  apportioning  the  taxes 
payable  on  such  property.  12  Petert^  R, 
428,  note. 

CADERE.  L.  Lat  In  old  practice. 
To  fall,  fail,  cease,  or  come  to  an  end ;  to 
abate.  Cadit  actio;  the  action  fails,  or 
abates.  Bract,  fol.  308,  308  b.  Cadit 
appellum.  Id.  140  b,  141.  Cadit  assisa. 
Id,  102  b,  210  b.  Cadit  breve.  Id.  161, 
182  b.  Cadit  loquela.  Id,  260  b,  363. 
Cadit  warrantia.  Id.ZU,  Cadit  qumHo; 
(q.  V.)  there  is  an  end  of  the  question.  The 
opposite  oi  stare,  (to  stand,)  and  tenere,  (to 
hold).  Aut  stabit  appellum  aut  cadet ;  the 
appeal  will  either  stand  or  fell.  Bract. 
140  b.  Bt  sic  vel  cadit  breve  omnino,  vel 
9tabit  quantum  ad  quosdam,  et  cadet  quan- 
turn  ad  alios;  and  so  the  writ  either  abates 
altogether,  or  will  stand  good  as  to  some, 
and  abate  as  to  the  others.  Id,  fol.  414. 
Cadit  breve  et  assisa  versus  tales,  licet  teneat 
versus  alios ;  the  writ  and  assise  fails 
against  such,  though  it  holds  against  the 
others.  Id,  fol.  203.  UU  cadit  actio,  ibi 
cadit  breve;  where  the  action  foils  or 
abates,  there  the  writ  abates  also.  Id.  fol. 
414.    See  CheU 


Cadere  h,  or  ab.  To  fail  in,  or  be  defeat- 
ed; to  lose.  Cadat  ab  actione  sua  et  h 
causa  ;  he  shall  fail  in  his  action  and  cause. 
Bract,  fol.  280.  Cadit  mulier  h  casu;  the 
woman  loses  her  case.  Id,  301  b.  Ccuiit 
h  causa  ;  she  loses  her  cause.  Fleia,  lib. 
2,  c.  61,  §  16.  Cadat  ^  causa  sua;  he 
shall  lose  his  cause.  Bract,  fol.  308  b.  Qui 
cadit  h  syllaba  cadit  h  tota  causa  ;  he  who 
mistakes  in  a  syllable,  loses  his  whole 
cause.  Stat.  Wales,  12  Edw,  I.  3  Bl 
Com.  407.  2  Reevei^  Hist.  Eng.  Law,  98. 
See  Bract.  foL  211.  Used  in  the  same 
sense  without  the  preposition.  Cadero 
causa;  to  fail  in,  or  lose  one's  cause,  to  be 
cast  Cic,  De  Orat.  i.  36.  Inst.  4.  6.  33. 
Cadere  assisa;  to  be  nonsuited.  Fleta, 
lib.  4,  c  15.  Literally  translated  in  Scotch 
law,  to  fall  from.  "  To  fall  from  a  right,"  is 
to  lose  or  forfeit  it    1  Karnes'  Equity,  2*2  8. 

Cadere  in.  To  fall  into ;  to  become  liable 
to ;  to  be  the  subject  of.  Cadit  donatio  in 
partem;  the  gift  becomes  the  subject  of 
division,  (or  venit  in  divisionem,  goes  into  a 
common  stock,  for  the  purpose  of  making  a 
^neral  division.)  Bract,  fol.  22.  Cadere 
%n  assisam ;  to  be  the  subject  of  an  assise, 
as  an  agroement  or  covenant ;  to  be  sued 
for  in  that  form.  Id,  21Z  b.  The  same  as 
incidere.  Id.  213.  To  become  liable  to 
an  assise,  as  a  person  or  party ;  to  be  sua- 
ble in  that  form.  Possunt  plures  cadere  in 
assisam,  sicut  unus;  several  defendants 
may  be  included  in  an  assise  as  well  as  one. 
Id,  fol.  172.  The  same  as  incidere,  which 
is  more  frequently  used.  Id,  foL  I70b,  I7l. 

Cadere  in.  To  fall  into ;  to  be  changed 
or  turned  into.  Cadit  assisa  in  juratam  ; 
the  assise  is  turned  into  a  common  jury. 
Bract,  fol.  213  b.  Cadit  assisa,  nee  est 
capienda  ut  assisa,  sed  vertitur  in  juratam; 
the  assise  falls,  nor  is  it  to  be  taken  as  an 
assise,  but  it  is  turned  into  a  jury.  Id,  foL 
1 92  b.  Cadit  assisa  et  vertitur  in  juratam. 
Id.  foL  210  b.  Cadit  assisa  inperambula- 
tionem  ;  the  assise  is  turned  into  a  peram- 
bulation. Id.  1 80, 2 1 1  b.  1  Reevei  Hist. 
Eng.  Law,  336. 

CADIT.  Lat  [from  cadere,  q.  v.]  In 
old  practice.     (It)  falls,  fails,  abates. 

Cadit  assisa  ;  the  assise  fails.  The  title 
of  the  fifteenth  chapter  of  the  fourth  book 
of  Fleta. 

Cadit  qucestio ;  the  question  falls,  there 
is  an  end  of  the  question.  Bayly,  J.  3  Jf. 
(h  S.  444,  Cadet  qucestio.  Lord  Ellen- 
borough,  12  East,  381. 

CAI)UCUS,    Caduca.     L.  Lat   [from 
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cadere,  to  falLl  In  the  civil  and  old  com- 
mon law.  Falling ;  fallen.  Caducui  mar- 
bus;  the  falling  sickness.  CowelL  Caduca 
ligria ;  fallen  wood.  SpelmaUy  voc  Cabli- 
cia,  Glans  caduca;  nuta  or  acorns  that 
fall  from  the  tree,  (qu(x  ex  arbore  cecidit). 
Dig.  60.  16.  30.  4. 

Escheated ;  fiedlin^  or  fallen  to  the  state. 
Partes  caducce  ;  escheated  portiond.    Dip, 

6.  3.  20.  6,  7. 

CADUCA.  L.  Lat  fpl  of  caducum^ 
from  cadercj  to  fell.]  In  the  civil  law. 
Escheats ;  escheated  estates  or  lands.  Co. 
Litt.  13  a.  Those  that /a// to  the  state. 
See  Escheat.  See  the  title  De  caducis  tol- 
lendis;   Cod.  6.  51. 

CADUCARY.  [from  caducus,  q.  v.] 
Relating  to  escheat,  forfeiture  or  confisca- 
tion.    2  £1.  Com.  245. 

Having  the  character  of  escheat  "A 
sort  of  caducary  succession."  Lord  Mans- 
field, 1  W.  Bl.  103. 

CADUS.  L.  Lat  In  old  English  law. 
A  barrel.  Toions.  PI.  173.  Decern  cados 
olei.     Bract,  fol.  36. 

C^DERE.  Lat  In  the  civil  law.  To 
cut,  (as  trees);  to  cut  down;  to  strike 
with  the  view  of  cutting  down.     Dig.  47. 

7.  5.  pr. 

C^^DUA.  Lat.  [from  ccedere,  to  cut] 
In  the  civil  and  old  common  law.  Kept 
for  cutting;  intended  or  used  to  be  cut. 
A  term  applied  to  wood.  Silva  csedua 
est  qua!  in  hoc  habetur  ut  ccederetur  ;  sylva 
ccedua  is  that  kind  of  wood  which  is  kept 
for  the  purpose  of  being  cut  Dig.  60. 
16.  30.  According  to  Servius,  it  was  that 
kind  which,  when  cut  down,  grew  up  a^dn 
from  the  trunks  or  roots.  Id.  See  Dig. 
7.1.9.7.     Id.  7.1. 10.11.     /(f.43.  24. 18. 

C^SAR.  Lat  In  the  Roman  law.  A 
cognomen  in  the  Gens  Julia,  which  was 
assumed  by  the  successors  of  Julius.  Tay- 
lor^ s  Civ.  Law,  31. 

CETERIS  TACENTIBUS.  Lat  The 
others  being  silent;  the  other  judges  ex- 
pressing no  opinion.  Comb.  186.  A 
phrase  in  the  old  reports. 

CAIIIER.  Fr.  In  old  French  law.  A 
list  of  grievances  prepared  for  deputies  in 
the  States  General.     Steph.  Led.  254. 

A  petition  for  the  redress  of  grievances 
enumerated.     Id.  257. 

CAIUS.  Lat  A  Roman  name,  some- 
times used  for  Gaius,  (q.  v.) 

CALAMUS.  Lat  A  pen;  writing  or 
penmanship.  Stylum  calami.  Fleia,  lib. 
4,  c  10,  §  3.     Calami  diversitas  vel  atra- 


menti;  difference  of  writing  or  of  ink. 
Id.  §  4. 

CALANGIUM,  Calangia.  L.  Lat  [from 
Fr.  c€Llanger.]  In  old  English  law.  A 
challenge;  a  claim  or  dispute.  2  Mon. 
Angl.  252.  CowelL  Blount.  Spelman, 
voc  Calumnia. 

CALAPHATES.  Gr«eco-Lat  A  ship's 
carpenter  or  shipwright  Molloy  de  Jur, 
Mar.  243. 

CALASNEO.  In  old  European  law. 
One  who  possessed  land  adjoining  another^ 
or  having  a  common  boundary  with  another, 
(conterminus.)  L.  Baiwar.  tit  21,  §  fin. 
Spelman. 

CALATA  COMITIA.  See  Ctmtk 
Calata. 

CALCARLA.  L.  Lat  In  old  English 
law.     Spurs.     Bract.  foL  35. 

CALCEATA,  Calcetum,  Cakea.  LLat. 
[Fr.  chaussee.]  In  old  English  law.  A 
cause-way,  or  causey ;  a  path  or  road  raised 
with  earth  and  paved;  (agger y  via  strata) 
Spelman.     Cotoell,  voc  Calcea. 

CALCETUM.  L.  Lat  InoldEnribh 
law.  A  cause- way.  Beg.  Orig.  154.  FUtOj 
lib.  2,  c  52,  §  33.     See  Calceata. 

CALCIFTJRNIUM.  L.  Lat  In  old 
European  law.  An  oven  for  burning  lime, 
{/umus  ad  coquendam  calcem;)  a  lime- 
kiln.    Spelman. 

CALE.  Fr.  In  old  French  law.  A 
species  of  punishment  inflicted  upon  sailors, 
by  plunging  into  the  water,  and  drawing 
up  ag^n.  Ord.  Mar.  liv.  2,  tit  1,  art.  22. 
The  modern  keel-hauling.  (?) 

CALEFAGIUM.  L.  Lat  In  old  re- 
cords. A  right  to  take  fuel  yearly.  Co^ 
ell.     Whishaw. 

CALENDAR,  Kalendar.  \h.  Lat  «- 
lendarium,  from  calendar,  q.  v.]  The  estab- 
lished division  of  time  into  years,  months, 
weeks  and  days.  "  The  calendar  is  settled 
by  law,  and  is  part  of  the  law."  Holt,  C. 
J.  6  Mod.  252. 

A  table  or  register  of  such  divisions. 
Encyclop.  Americ.    Brande. 

CALENDARIUM.  L.  Lat  A  calen- 
dar.    See  Calendar. 

CALENDAR  (or  Solar)  MONTH.  A 
month  computed  according  to  the  calendar, 
and  containing  thirty  or  thirty-one  days, 
except  February,  which  contains  twenty- 
eight  days,  and  in  the  bissextile  or  leap  year, 
twenty-nine.  Co,  Litt.  135  b.  Stat  16 
Car.  II.  c.  1.  Com.  Dig.  Ann.  (B).  3 
Chitt.  Gen.  Pract.  108.  4  Kenfs  Com. 
95,  note.     See  Month. 
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CALENDAR  OF  CAUSES.  In  prac- 
tice. A  list  of  litigated  causes,  prepared 
by  the  clerks  of  courts  of  record,  a  short 
time  previous  to  the  commencement  of  each 
term  or  sittings,  containing  the  title  of  each 
cause,  the  natore  of  the  action,  the  date  of 
the  issae,  and  the  names  of  the  attorneys 
for  the  respective  parties.  It  is  intended 
for  the  use  of  the  court  and  bar,  on  the 
trial  or  hearing.  In  English  practice,  it 
is  termed  the  list,  or  paper,  2  TidcTs  Pr. 
818,  819.  1  Jd.  504.  In  some  of  the 
United  States,  it  is  called  docket.  See 
DoekeL 

CALENDAR  OF  PRISONERS.  In 
English  practice.  A  list  kept  by  the  she- 
ri£EB,  containing  the  names  of  all  the  prison- 
ers in  their  custody,  with  the  several  judg^ 
ments  against  each  in  the  margin.  Staundf. 
PI  Cor.  182.     4  Bl.  Com.  403. 

CALENDS  Kalendce.  Lat  [from 
0.  Lat  caloy  Gr.  coXfw,  to  calLl  In  the 
Roman  law.     Calends.     See  Calends. 

CALENDS.  [Lat  calendce.]  The  first 
day  of  the  month  in  the  Roman  calendar ; 
so  termed  from  the  custom  of  a  priest  call- 
ing out,  or  proclaiming  to  t^e  people  on 
that  day,  the  month  with  the  festivals  oc- 
cnrring  in  it,  and  the  time  of  the  new  moon. 
Adan^$  Rom.  Ant.  335.  Encyclop.  Americ. 
2  Inst.  675.     Cowell. 

CALFATEUR.  Fr.  In  French  marine 
law.  A  ship-caulker.  Ord.  Mar.  liv.  2, 
tit  9,  art  1. 

To  CALL.  In  American  land  law.  To 
require  a  natural  object,  as  a  tree  or  stream, 
to  correspond  with  a  description  or  map 
in  a  survey,  patent  or  grant  of  land ;  to 
designate  a  natural  object  as  a  landmark 
or  boundary  in  patents,  grants  and  surveys. 
Thus,  a  survey  is  said  to  "ca//  for,  as  the 
place  of  beginning,  a  black  oak  on  the  state 
hue."  2  Blnney^s  R.  169.  2  Penn.  St. 
B.  44.  A  grant  is  said  to  "  call  for  two 
small  chestnut  oaks,"  "  to  call  for  a  comer," 
&c  3  Peters'  R.  92—98.  "The  grant 
calls  to  be  on  the  waters  of  Tygart  valley." 
Marshall,  C.  J.  Id.  ibid.  A  deed  of  a  city 
lot  is  said  to  ^^call  for  an  alley."  4  Ohio 
St.  R.  5i2,  543. 

To  designate  courses  and  distances,  as 
well  as  visible  objects.  3  Jones'  Law  R. 
496.     11  Orattan's  R.  136,  167. 

CALL,  in  American  land  law.  The 
designation,  in  an  entry,  patent  or  grant  of 
lands,  of  a  visible  natural  object,  as  a  limit 
or  boundary ;  such  description  caXlir^  for 
the  object,  or  requiring  it  to  be  actually 


found  upon  the  land,  in  order  to  render  the 
entry,  <fec.,  effectual;  the  object,  when 
found,  being  said  to  "  fit  the  calls"  of  the 
entry.  2  BiWs  i?.  119.  4  Id.  380,  109. 
The  designation  of  courses  and  distances, 
as  well  as  visible  objects.  16  Georgia  R. 
141.  11  GrattarCs  R.  136,  167.  "The 
call  of  the  deed  is  ^  Beginning  on  the  line 
of  a  survey  made,'  Ac,  *  running  thence,* 
&c."  10/<f.  445.  "  In  all,  fourteen  calls." 
11  Id.  uh,  sup. 

Calls  are  of  two  kinds,  general  and  spe- 
cial ;  the  former  serving  to  guide  and  direct 
to  the  latter,  which  are  termed  locative 
calU,  (q.  V.)  2  BiWsR.  117, 145.  3  Id. 
414.     See  Locative  calls. 

CALLING  THE  PLAINTIFF.  In 
practice.  A  formality  practised  in  courts, 
on  the  trial  of  a  cause  before  a  jury,  as 
preliminary  to  nonsuiting  the  plaintifil  It 
IS  usual  in  English  practice,  for  a  piaintifiT, 
when  he  or  his  counselperceives  that  he 
has  not  given  evidence  sufficient  to  maintain 
his  issue,  to  be  voluntarily  nonsuited,  or  to 
withdraw  himself;  whereupon  the  crier  is 
ordered  to  call  the  plaintiff;  and  if  neither 
he,  nor  any  body  for  him,  appears,  he  is 
nonsuited,  the  jurors  are  discharged,  the 
action  is  at  an  end,  and  the  defendant  shall 
recover  his  costs.  3  Bl.  Com.  376.  Hence 
the  phrase  has  become  synonymous  with 
nonsuiting  the  plaintiff".  "  The  plaintiff" 
must  be  called ;"  that  is,  must  be  nonsuited. 
See  the  reports  passim.  The  practice  of 
calling  the  plaintiff"  to  hear  the  verdict  was 
dispensed  with  in  the  Supreme  Court  of 
New-York,  in  1847.  S.  C.  Rules,  ed. 
1847,  R.  46. 

CALLING  A  SUMMONS.  In  Scotch 
practice.  See  this  described  in  BelPs 
Diet. 

CALLING  TO  THE  BAR.  In  English 
practice.  Conferring  the  dignity  or  degree 
of  barrister  at  law  upon  a  member  of  one 
of  the  Inns  of  court.     Holthouse. 

CALPE,  Caupe.  In  old  Scotch  law.  A 
gift  of  a  horse,  or  other  thing,  made  by  a 
man  in  his  lifetime  and  liege  poustie, 
(lawful  power,)  to  the  chief  of  his  clan  or 
other  superior,  for  his  maintenance  and 
protection,  and  which  was  delivered  im- 
mediately after  his  decease.  Skene  de 
Verb.  Sign,  voc  Caupes.  A  species  of 
herezeld,  (q.  v.) 

CALUMT<fIA,  Calumpnia.  L.  Lat  In 
old  English  law  and  practice.  A  claim,  or 
demand;  (vindicatio,L.lAtclameus.)  Spel- 
man.  The  demand  of  a  right  in  any  thing; 
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{juris  in  re  aliqua  postutatio.)  Id,  Sec 
Calumpnia. 

A  challenge.  Spelman,  Reg,  Grig.  223, 
224.  Co,  Litt,  165  b.  Crabb's  Hist,  Eng, 
LaWy  299. 

In  feudal  law.  An  objection.  Feud, 
Lib,  2,  tit  1. 

CALUMNIA.  Lat  In  the  civil  law. 
Calumny,  malice,  or  ill  design ;  a  false  ac- 
cusation ;  a  malicious  prosecution.  Inst,  4. 
16.  1.  Cooper's  Notes,  Dig,  3.  6.  Cod, 
9.  46. 

CalumnioB  jusjurandum  ;  the  oath  of  car 
lumny.  An  oath  imposed  upon  the  parties 
to  a  suit,  that  they  did  not  sue  or  defend 
with  the  intention  of  calumniating,  {calum- 
niandi  animo,)  i.  e.  with  a  malicious  design, 
but  from  a  firm  belief  that  they  had  a  good 
cause.  Inst,  4.  16.  The  same  oath,  under 
the  name  of  juramentum  ccUumnice,  was 
formerly  practised  in  the  canon  law,  but  is 
now  disused.  4  Reeves'  Hist  Eng,  Law^  1 6. 
Cooper's  Justinian^  Notes,  649.  It  was 
also  used  in  admiralty  practice.  Clerke's 
Prax,  tit  42. 

CALUMNIARE,  Calumpniare,  L.  Lat 
In  old  English  law  and  practice.  To  claim 
or  demand,  (vindicare,  clamare,)    Spelman, 

To  object  to.  Imprimis  calumpniari 
poterit  summonitio  ;  in  the  first  place,  the 
summons  may  be  objected  to.  FletcLy  lib. 
2,  c  54,  §  1.  CalumniatOj  calumpniata; 
objected  to.     Bract,  fol.  257,  334. 

To  challenge.  Ut  omnes  juratores  in 
panello  calumniare  possit ;  that  he  might 
be  able  to  challenge  all  the  jurors  in  the 
panel  Reg,  Grig,  223.  See  Stat,  Westm. 
2,  c.  32.  Co,  Litt,  155  b.  Calumpniavit 
arraiamentum  panelli ;  he  challenged  the 
array  of  the  panel     Dyer^  37  b.  (Fr.  ed.) 

CALUMNIARE.  Lat  [from  co/umnto.] 
In  the  civil  Uw.  To  calumniate,  or  mali- 
ciously injure ;  to  accuse  falsely.  Inst, 
4.  16.  1.     See  Calumnia,  Calumniator, 

CALUMNIATOR.  Lat  [from  calum- 
niare, q.  v.]  In  the  civil  law.  One  who 
accused  another  of  a  crime  without  cause ; 
one  who  brought  a  false  accusation.  Cod, 
9.  46. 

CALUMPNIA.  L.  Lat  In  old  Eng- 
lish law.  Challenge  or  claioL  Sine 
calumpnia,     Fleta,  hb.  2,  c  51,  §8  8,  9. 

An  objection  or  exception.  Ostensuri 
in  hac  parte  rationes  suas  et  calumpnias,  si 
qiias  habuerint ;  to  show,  in  this  behalf,  their 
reasons  and  objections,  if  any  they  had. 
Claus,  28  Edw,  L  ul  3,  d. 

CALUMPNIOSUS.    L.  Lat    In    old 


practice.    That  may  be  challenged  or  ob- 
jected to ;  objectionable.    jBrcu;^.  fol  3981). 
CAMARA.     Span,  [from  Lat  cameroj 

a.  v.]     In  Spanish  law.     A  treasury.    Las 
PartidaSy  part  6,  tit  3, 1.  2. 

The  exchequer.     White's  New  Recap, 

b.  3,  tit  8,  ch.  1. 
CAMBELLANUS.    LLat    In  old  law. 

A  chamberlain.     Spelman, 

C  AMBI ATOR.  L.  Lat  [fi^m  cambiare, 
q.  v.]  In  old  English  law.  An  exchanger. 
UanAiatores  monetce  ;  exchangers  of  money; 
money-changers.     Fleta^  lib.  1,  c  22,  §  7. 

CAMBIO.  Span.  In  Spanish  law.  Ex- 
change.    Schmtdfs  Civ,  LaWy  148. 

CAMBIPARTIA,  (7am«par/»te.  LLat 

[from  campus,  a  field,  andjcxir^trt,  to  divide.] 
n  old  English  law.  Champerty.  Co,  IdtL 
368  b.  Spelman,  voc  Cainbiparticeps, 
See  Champerty,  Campers, 

CAMBIPARTICEPS,  Cambipartitor. 
L.  Lat  (See  Cambipartia,)  In  old  Eng- 
lish law.  A  champertor;  one  who  pro- 
motes, undertakes  or  maintains  another's 
suit,  in  order  to  obtain  a  stipulated  ihare 
of  the  land  or  other  thing  that  may  be  re- 
covered ;  ((uf  campi  partem,  vel  pro  parte 
lucri  habendum,)  Stat,  de  Conspiratari- 
bus,  33  Edw,  IIL  Spelman,  See  Chamr 
pertor, 

CAMBIRE.  L.  Lat  In  old  English 
law.  To  change  or  exchange.  Cambire 
denarios,    Ryl,  Pari,  527.     Towns,  PL  68. 

CAMBIST.  In  mercantile  law.  A  pei^ 
son  skilled  in  exchanges ;  one  who  trades 
inpromissory  notes,  and  bills  of  exchange. 
WhartofCs  Lex, 

CAMBITORLL  L.  Lat  [from  cam- 
bium, q.  v.]  In  old  pleading.  OfJ  or  re- 
lating to  exchange.  Literal  cambitorice ; 
a  bill  of  exchange.     Towns.  PI,  58. 

CAMBIUM,  Escambium.  L.  Lat  [Ital 
and  Span,  cambio,]  In  old  European  law. 
Change  or  exchange ;  {permutatio,)  Feud, 
Lib,  1,  tit  4,  §  3.  Id,  lib.  2,  tit  2,  5. 
Grot,  de  Jur.  Bell,  lib.  2,  c  12,  §  3,  par. 
4.  Molloy  De  Jur,  Mar,  309,  313. 
Towns,  PI,  58.  See  Escambium,  Chamr 
Hum, 

A  bill  of  exchange.  Per  cambium,  tit- 
telligimus  litteras  s^emni  formula  scriptas, 
quibus  quis  alterum  solvi  jubet  prcesentatUi 
certam  pecunice  summam,  sibijam  numera- 
tam,  suoque  nomine  satis/acticfnem  promii- 
tit ;  by  exchange  we  mean  a  formal  letter 
in  writing,  by  which  one  orders  another  to 
pay  to  him  who  presents  it,  a  certain  sum 
of  money,  already  received  in  valae,  and 
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promises  satisfaction  in  his  own  name. 
jffeinec,  Elem.  Jut.  Camb.  c.  1,  §  9.  Story 
m  Bills,  §  4. 

CAMBOCA,  Cambuca.  L.  Lat  In  old 
ecclesiastical  records.  A  crozier ;  a  bishop's 
pastoral  stafi^     Spelman, 

CAMBRA.  L.  Lat  An  old  form  of 
Camera^  (q.  v.)     Spelman, 

CAMERA.  L.  Lat  [Lat  camera,  a 
raolt,  or  arched  roof;  an  upper  gallery; 
Spaa,  camara,']  In  old  European  law.  A 
chamber;  an  apartment  in  a  dwelliug- 
house.  Pacio  tibiaulam,  ut  tu  facias  miki 
cameram  ;  I  make  you  a  hall,  in  considera- 
tion of  your  making  me  a  chamber.  Bract 
fol  19.  Camera  dividitur  ah  aula;  a 
chamber  is  separated  from  a  hall.  Id,  fol 
1^.  Non  debet  exire  cameram ;  he  ought 
not  to  go  out  of  the  chamber.  Id,  loL 
867  b,  c.  12.  Reg,  Jud.  13. 
i  A  treasure  chamber,  or  treasury ;  a  cham- 
ber with  a  vaulted  roof,  for  the  keeping  of 
the  public  treasure;  {locus  in  quern  in/e- 
runtur  mulctoi  et  thesaurus  prindpis,) 
Spelman,  voc  Cambellanus,  This  is  the 
definition  of  the  feudists,  and  other  early 
writers.  Locus  in  quern  thesaurus  colligi- 
tur,  Zasius  de  Feudis,  par.  4,  num.  7. 
Testudo  sive  fornix,  Onuphrius  de  Interp, 
Vac  EcclesicB,  cited  in  Cowell,  voc.  Chamber- 
lain.  Hence  the  modem  vault,  as  a  place 
of  deposit  for  money.  See  Camerarius, 
Chamberlain,  Camara, 

A  private  treasury ;  a  place  for  keeping 
private  funds  or  moneys ;  a  coflfer ;  personal 
funds,  as  distinguished  from  land.  Feur 
dum  de  camera;  a  fee  or  fief  from  the 
chamber  or  coffer;  a  pecuniary  stipend 
paid  to  a  vassal  by  his  lord.  Feud,  Lib, 
2,  tit  1,  §  1.  Id,  Lib,  2,  tit  2,  §  1.  Id, 
tit  58.  Hotom,  de  Verb,  Feud,  An  an- 
nuity is  distinguished  from  a  rent,  (although 
both  are  termed  in  Li^in  annuus  redditus, 
q.  V.)  as  issuing  or  payable  ex  camera,  and 
not  ex  tenemento.  Bract,  foL  79  b,  180, 
184,  203  b.  Fleta,  lib.  2,  c.  62,  §  16. 
Beg,  Orig,  266.     See  Annuity, 

A  crooked  plat,  or  nook  of  cround. 
Dufresnej  cited  in  Cowell,  The  editor  of 
Cowell  (A.  D.  1701,)  makes  this  the  origi- 
nal meaning  of  the  word,  deriving  it  from 
the  Gernou  kam,  or  hammer,  crooked.  But 
hammer  seems  to  have  always  denoted  a 
vaulted  chamber.  Encyclop.  Amsric.  voc 
Chamber, 

In    old    English    practice.    A  judge's 
chamber-    Dyer,  69  b,  (Fr.  ed.)    Id.  140  b. 
CAMERA    REGIS.    L.  Lat    In    old 
Vol.  L  16 


English  law.  A  chamber  of  the  king ;  a 
place  of  peculiar  privileges,  especially  in  a 
commercial  point  of  view.  The  city  of 
London  was  so  called.  Tearb,  P.  Y  Hen. 
VL  27.  Brouml,j>aTt  2,  289.  Calthrop's 
R,  48,  bQ,     See  Chambers, 

CAMERA  SCACCARIL  L.  Lat  In 
old  English  law.  The  chamber  of  the  ex- 
chequer ;  the  Exchequer  Chamber.  See  Ex- 
chequer chamber, 

CAMERA  STELLATA.  L.  Lat  The 
Star  Chamber.     See  Star  chamber, 

CAMERARIUS.  L.  Lat  [from  came- 
ra, a  chamber  or  treasury.]  In  old  Euro- 
pean law.  A  chamberlain ;  a  keeper  of 
the  treasure  chamber;  a  keeper  of  the 
public  money ;  a  treasurer.  Peregrinus  de 
Jure  Fisci,  lib.  6,  tit  13,  cited  in  Cowell, 
voc.  Chamberlain,  Camerarius  dicitur  a 
camera,  L  e.  testudine  sive  fomice,  quia  cus- 
todit  pecuniae  quce  in  cameris  prcecipue 
reservantur,  Onuphrius  de  Interpr,  Voc, 
FcclesicB,  cited  ibid.  See  Spelman,  voc. 
Cambellanus,  Towns,  PI,  48.  Used  in 
this  sense  in  England,  in  the  times  of  the 
Anglo-Saxons.  Faired  in  vit,  S,  Edw, 
Conf  c  iL  p.  9,  cited,  P,  Cyclopcedia,  It 
occurs  also  in  the  Domesday  Survey. 
Ibid, 

In  old  Enfflish  law.  A  chamberlain ;  an 
officer  who  had  the  charge  of  the  royal 
chambers  or  apartments,  and  whose  office 
was  quite  distinct  from  that  of  the  treas- 
urer, (thesaurarius).  His  duties  are  de- 
scribed in  Fleta,  lib.  2,  cc  6,  7. 

A  bailiff  or  receiver.  Stat,  Westm,  2, 
c.  11.     2  Inst,  380. 

CAM.  SCACC.  An  abbreviation  of 
Camera  Scaccarii,  (q.  v^ 

CAMINO.  Span.  [Fr.  chmin^  In 
Spanish  law.  A  high  road;  a  highway. 
Whites  New  Recop,  b.  2,  tit  1,  c.  6. 

The  right  of  road  or  way.  Id,  b.  2,  tit 
6,  c  1. 

CAMPANA.  L.  Lat  In  old  European 
law.     A  belL     Spelman, 

Campana  bajula  ;  a  small  hand-bell  used 
in  the  ceremonies  of  the  Romish  church ; 
and  among  protestants,  by  sextons,  parish 
clerks,  and  criers.     CotoelL 

CAMPANARIUM,  Campanile,  L.  Lat 
[from  campana,  q.  v.]  A  belfry,  bell  tower 
or  steeple ;  a  place  where  bells  are  hung. 
Spelman,    Towns.  PI,  191,  213. 

C  AMPARTUM.  L.  Lat  In  old  records. 
A  part  or  portion  of  a  larger  field  or 
ground.  Champerty ;  a  share  or  division 
of  what  would  otherwise  be  in  gross  or 
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common.     PrynrUy  Hitt,   Coll.  vol.  iiL  p. 
89.     CowelL     See  Campers. 

CAMPERS,  Campipars.  L.  Lat  [Fr. 
cfiampert.]  In  old  English  statutes.  A 
share  or  division  of  land,  or  other  thing ; 
champerty.  Nullus  minuter  domini  regis 
manuteneat  placita  vel  querelas  in  curia  sua, 
ad  campcrtem  inde  habendum  ;  No  servant 
of  the  icing  shall  maintain  pleas  or  plaints 
in  his  court,  to  have  champert  thereof. 
Eot.  Pari.  21  £dw.  I,  cited  in  Blount. 
This  corresponds  with  the  Fr.  ne  d  cfiam- 
pert,  in  the  first  English  statute  of  cham- 
perty. Stat.  Westm.  2,  c.  49.  2  JReeves^ 
Hist.  Eng.  Law,  212.     See  Champerty. 

CAMPERTUM.  L.Lat.  In  old  records. 
A  corn-field ;  a  field  of  grain.  Pet.  in  Pari. 
30  Edw.  I.     Blount. 

CAMPFIGHT.  In  old  English  law. 
The  fighting  of  two  champions  {campiones,) 
or  combatants  in  the  field,  {campus ;)  the 
judicial  combat,  or  duellum.  3  Inst.  221. 
See  Acre-fight 

CAMPIO.  L.  Lat  [from  campus,  q.  v.] 
In  feudal  and  old  English  law.  A  cham- 
pion. Bract,  fol.  344.  Spelman,  voc. 
Campus.  In  old  Scotch,  a  campion. 
Skene  de  Verb.  Sign,  voc  Campianes. 
One  that  striketh  a  le^  camp-fight,  or  com- 
bat in  another  man's  quarrel.  3  Inst.  221. 
See  Champion.  Campio  conductivus ;  a 
hired  champion.  Bract,  fol  IZl  h.  Fleta, 
lib.  1,  c.  38,  §  8. 

CAMPSORES.  L.Lat  [from  cambium, 
exchange.]  In  old  European  kw.  Ex- 
changers ;  Lombard  or  Itdian  merchants. 
1  IM).  Charles  V.  Appendix,  Note  xxx. 

CAMPUS.  Lat  [Fr.  champ.]  In  old 
European  law.  An  assembly  of  the  people ; 
10  caUed  from  being  ancientlv  held  in  the 
open  air,  in  some  pkiin  capable  of  contain- 
ing a  large  number  of  persons.  1  Bob. 
Carles  V.  Appendix,  Note  xxxviii. 

CAMPUS.  Lat  In  feudal  and  old 
English  law.  A  field,  or  plain.  The  field, 
ground  or  Hats  marked  out  for  the  com- 
batants in  the  duellum,  or  trial  by  battel 
Hottoman.  in  Verb.  Feud,  voc  Campio. 

Hie  duellum,  or  combat  itself;  camp- 
fight Spelman.  Cowell,  voc.  Champion. 
See  Acre-fight.  Spelman  gives  an  elaborate 
account  of  the  trial  by  battel  under  this  head. 
CAMPUS  MAIL.  L.Lat  The  field  of 
May.  An  anniversary  assembly  of  the 
Saxons,  held  on  Mav-day,  when  they  con- 
federated for  the  defence  of  the  kingdom 
against  all  its  enemies.  LL.  Edw.  Cofrf. 
c.  35.     WharUnCs  Lex. 


CAMPUS  MARTH.  L.  Lat  The  field 
of  March.     See  Champ  de  Mars. 

C ANCELLARE.  L.  Lat  [from  canctlli, 
q.  v.]  In  old  records.  To  lay  or  place 
crosswise.  Cancellare  manus ;  to  cancel- 
late  the  hands ;  to  hiy  them  across  each 
other.     Cowell. 

CANCELLARIA.  L.  Lat  [from  ma- 
cellarius,  q.  v.]  In  old  English  law.  Chan- 
cery ;  the  chance^;  the  court  of  chancery. 
3  Bl.  Com.  46.  The  office  from  which  all 
writs  were  anciently  issued,  the  chanceUof 
being  the  keeper  of  the  great  seal  uiider 
which  the  write  passed.  Fleta,  lib.  2,  cc. 
13,  29.  Clerici  de  cancellaria  ;  the  deria 
of  the  chancery.    Stat.  Westm.  2,  c  24. 

CANCELLARIUS.  L.  Lat  [from  am- 
celli,  q.  v.]  An  officer  in  the  lower  Roman 
empire,  otherwise  called  scriha,  notariut, 
graphiarius,  secretarius,  scriniarius,  a  cash 
cellis,  h  secretis,  ab  actis,  h  libellis,  anii- 
graphus,  logothetes,  and  caniclinus.  Spd- 
man.  A  scribe,  secretary,  register,  notary; 
a  chancellor.     See  Chancellor. 

*^*  This  term  had  originally  no  con- 
nection with  courte  of  justice,  or  the  can- 
celling of  instruments.     It  first  occurs  in 
the  history  of  Flavins  Vopiscus,  A.D.  287, 
and  was  the  name  of  an  officer  of  very 
humble  rank,  viz.  an  usher  or  doorkeeper, 
who  had  the  charge  of  the  cancelli,  or  lat- 
ticed doors  leading,  to  the  presence  cham- 
ber of  the  emperors.     Voptsc.  Mist.  Aug. 
Scrip.  voL  iL  300.     Salmas.  ad  Id,  voL  il 
796,   note.     Ducange,  voc    CaneeUaritu. 
1    Wooddes.  Lect.  95.     1    Gibbon's  Bom. 
Emp.  (c.  12,)  193,  note,  (Am.  ed.)    The 
name  was  afterwards  applied  to  the  secre- 
taries, scribes,  notaries,  or  r^sten,  who 
attended   on   the  emperors  and  principal 
judges,  and  sat  in  a  sepfutite  place,  en- 
closed with  a  partition  of  conce/^  or  lattice 
work,  {secluti  a  turbce  mjoUstiis,  inter  can- 
cellos  agerent)     Spelman.     Vopisc  BisL 
vol  iL  797,  804.     Cod.  1. 61.    1  Wooddes. 
Lect.  tth.  sup.    See  Cancelli.    In  the  course 
of  time,  one  of  these  cancellarii  gained  a 
precedency  above  the  rest,  and  rose  to  a 
high  degree  of  rank  and  power,  as  appears 
from  the  description  given  by  Cassiodomt. 
Lib.  11,  form.  6;  Lib.  12,  form.  1.    The 
ordinary  part  of  his  function  at  this  time 
seems  to  have  been  to  receive  petitions  and 
supplications  addressed  to  the  throne,  and 
to  frame  and  issue  the  imperial  writs  and 
mandates.     1    Wooddes.  Lect  96.     From 
the  Roman  empire,  the  name  and  office  d 
cancellarius,  or  chancellor,  passed  to  the 
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Romi^  cbarcb ;  and  were  finally  adopted 
by  the  courts  of  most  of  the  states  of  £a- 
rope.  Id,  ibid,  Spelman,  3  Bl,  Com, 
46.  The  first  mention  of  the  chancellor, 
as  a  public  officer  in  England,  is  in  the 
time  of  Edward  the  elder,  about  A.  D,  920. 
Ingulpk,  apud  Spelman,  1  Spencers  Chan- 
cery j  78,  and  notes. 

CANCELLARIUa  L.  Lat.  In  old 
English  law.  Chancellor;  a  chancellor. 
BracL  foL  338  b.  403  b.  Fleta,  lib.  2,  cc 
13, 27, 29.  Id,  c.  64,  §§  6,  7.  Cancellarius 
de  seaeeario  ;  chancellor  of  the  exchequer. 
/cL  c  27.  CancellaritM  et  subtkesaurarius 
tcacearii  domini  regis  ;  chancellor  of  the 
exchequer.  Towns,  PI,  209.  Cancella- 
rius ducatHts  et  comitaiilts  palatini  domini 
regis  Lane^;  chancellor  of  the  duchy  of 
Lancaster.  Id,  210.  Offidum  cancellarii 
est  sigillum  regis  custodire  simul  cum  con- 
trorotulis  suis  de  proficuo  regni;  it  is  the  of- 
fice of  the  chancellor  to  keep  the  king^s  seal, 
together  with  the  counter-rolls  of  the  pro- 
fit of  the  realm.     Fleta,  lib.  2,  c.  29. 

CANCELLATURA.  L.  Lat  In  old 
English  law.  A  cancelling.  Bract,  398  b. 
Basura  vel  cancellatura,  Fleta,  lib.  6,  c. 
34,  §5. 

CANCELLL  Lat  Bars  laid  across 
each,  other.  Lattices,  or  windows  made 
with  bars  laid  cross-wise,  one  over  another. 
Enclosures  in  courts,  composed  of  such 
cross-bars,  to  keep  oflf  the  press  of  the 
people,  without  obstructing  their  view  of 
the  court,  {ingressum  prohihentes,  non  vi- 
sum.) Spelman,  voc.  Cancellarius,  Cas- 
siodorus,  lib.  11,  form,  6. 

*,f^*  The  use  of  eancelli,  in  the  sense  of 
a  raUing  or  enclosure  in  courts,  occurs  as 
early  as  the  time  of  Cicero.     Be  Oral,  i. 
12.      Spelman   says    the  bars  of   courts 
(darro!,)  were  formerly  called  eancelli,  and 
the  advocates  who  pleaded  there  cancella- 
rii^ (citing  Budceus  ;)  the  space  within  the 
bar  was  called  cancellorum  area.     See  Bar, 
A  cancellis  curice  explodi ;  to  be  expelled 
from  the  bar.     Spelman,  uh,  sup.    These 
eancelli  are  otherwise  called  by  this  writer 
fenestrates  partitiones,  partitions  with  win- 
dows.     So  Cassiodorus  speaks  of  them  as 
luddm  fores,  (transparent  doors,)  claustra 
patenttOy  (open  barriers,)  fenestratm  januos, 
(windowed  gates.)     Cassiod.  uh,  sup, 

CANCELLING.  The  defacing  or  ob- 
literating a  deed,  will,  or  other  instrument, 
so  as  to  destroy  its  l^al  effect  This  was 
anciently  done,  as  it' still  frequently  is,  by 
drawing  lin^  diagonally  over  it,  and  cross- 


ing them  with  other  similar  lines,  in  the 
form  of  eancelli,  or  lattice  work.  2  Bl, 
Com.  309.  Sq^  Cancelli,  But  it  has  been 
held  in  England,  under  the  statute  1  Vict 
c  26,  that  cancelling  a  will  in  this  way 
does  not  amount  to  a  revocation  or  de^ 
struction  of  it  2  Curt,  458.  Worthing- 
ton  on  Wills,  660. 

CANFARA.  L.  Lat  In  old  records. 
A  trial  by  hot  iron,  formerly  used  in  Eng- 
land.    Wkishaw, 

CANNA.  In  old  records.  A  rod,  in 
measures  of  ground  or  distance.     CowelL 

"CANNOT,"  construed  "may  not" 
Lord  Ellenborough,  C.  J.  8  Hast,  416. 

CANON,  [from  Gr.  Ka»«5v.]  A  law,  rule 
or  ordinance  m  general,  and  of  the  church 
in  particular.     Jacob, 

CANON.  In  the  civil  law.  A  rent  1 
Mackeld.  Civ,  Law,  357,  §  324.  Id,  366, 
Kaufman^ s  note.    See  Emphyteusis, 

In  old  records.  A  prestation,  pension, 
or  customary  payment     Cowell, 

CANON.  [L.  Lat  canonicus,]  In  Eng^ 
lish  ecclesiastical  law.  A  prebendary  or 
member  of  a  chapter.  1  Bl,  Com,  382. 
3  Steph,  Com,  67.  A  person  possessing  a 
prebend  or  revenue  allotted  for  the  per- 
formance of  divine  service  in  a  cathedral 
or  collegiate  church.  Encychp.  Amer, 
By  the  statute  3  &  4  Vict  c  113,  s.  1,  it 
is  provided  that  all  the  members  of  chap- 
ters, except  the  dean,  m  every  cathedral 
and  collegiate  church  in  England,  shall  be 
styled  canons,     3  Steph,   Com,   67,   note 

CANONICUS.  L.Lat  In  old  Eng- 
lish law.  A  canon.  Fleta,  lib.  2,  c  69, 
§2. 

CANONRY.  In  English  ecclesiastical 
law.  An  ecclesiastical  benefice,  attaching 
to  the  oflSce  of  canon.  Holthouse,  1 
Man,  d;  Gr,  625. 

CANON  LAW.  [Lat  Jus  Canonicum, 
or  Corpus  Juris  Canonici,]  A  collection 
of  ecclesiastical  constitutions  for  the  regu- 
lation of  the  polity  and  discipline  of  the 
church  of  Rome,  consisting,  for  the  most 
part,  of  ordinances  of  general  and  provin- 
cial councils,  decrees  promulgated  oy  the 
popes  with  the  sanction  of  the  cardinals, 
and  decretal  epistles  and  bulls  of  the  popes. 
1  Bl,  Com,  82.     P,  Cyclopaedia, 

The  Corpus  Juris  Canonici  consists,  in 
particular,  of  the  collections  ci^ed  G-ra- 
tian's  decree,  {Decretum  Gratiani,  q.  v.) ; 
Gregory's  decretals,  (Decretalia  Gregorii 
Noni,  q.  v.) ;  the  sixth  decretal,  or  Sext, 
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(Sextus  Decreialium,  q.  v.) ;  the  Clemen- 
tine constitutions, (C/fm^^m(F,  q.  v.);  and 
the  Extravagants  of  John,  {Extravaganies 
Joannis,)  and  his  successors,  {Exiravagan- 
U9  communeSj  qq.  v.)  1  £L  Com,  82.  It 
was  at  first  only  a  private  collection,  and 
was  confirmed  by  Pope  Gregory  XIII.  in 
the  year  1580.  1  Mackeld,  Civ,  Law,  81, 
§  98,  Kaufman^ 8  note, 

CANON  LAW  OF  ENGLAND.  A 
kind  of  national  canon  law,  composed  of 
legatine  and  provincial  constitutions  enact- 
ed in  England  prior  to  the  reformation, 
and  adapted  to  the  exigencies  of  the  Eng- 
lish church  and  kingdom.*  1  Bl.  Com, 
82.  See  Legatine  coTuititutionSy  Provincial 
constitutions.  At  the  time  of  the  Reforma- 
tion, it  was  provided  by  statute  26  Henry 
VIII.  c  19,  that  a  review  should  be  had  of 
the  canon  law ;  and,  till  such  review  should 
be  made,  all  canons,  constitutions,  ordinan- 
ces and  synodals  provincial,  being  then 
already  made,  and  not  repugnant  to  the 
law  of  the  land,  or  the  king^s  prerogative, 
should  still  be  used  and  executed  As 
no  such  review,  however,  was  ever  per- 
fected, the  authority  of  the  canon  law  in 
England  now  depends  upon  this  statute. 

1  JBl.  Com.  83.  See  4  Beeves'  Hist,  Eng. 
LaWy  ch.  xxiv.  xxv.  6  Co,  Caudrey's  case. 
Lord  Thurlow,  C.  2  Dick,  716.  1  Story's 
Eg,  Jur.  §  279,  note. 

CANON  RELIGIOSORUM.  Lat  In 
ecclesiastical  records.  A  book  wherein 
the  religious  of  every  greater  convent  had 
a  fair  transcript  of  the  rules  of  their  order, 
frequently  read  among  them  as  their  local 
statutes.     Kennetfs  Gloss.     Cowell, 

CANONS  OF  INHERITANCK  The 
legal  rules  by  which  inheritances  are  regu- 
lated, and  according  to  which  estates  are 
transmitted  by  descent  from  the  ancestor 
to  the  heir.  2  £1,  Com.  208.  1  Steph, 
Com,  369.  2  CraWs  Real  Prop,  1016, 
§  2394,  et  seq,     4  Kent's  Com,  374 — 412. 

2  miliarcrs  Real  Prop,  194—208. 
CANTABR'.     An  abbreviation  of  Can- 

tabrigia,  or  Cambridgeshire,  in  old  English 
pleadings  and  records.  1  Instr,  CI,  28. 
Towns,  PI,  147. 

CANTARLA.  L.  Lat  [from  cantare, 
to  chant]  In  old  English  law.  A  chan- 
try.    Fleia,  lib.  3,  c.  5,  §  10. 

CANTEL.  JX.  Lat  cantellum,  velut 
quantillum,^  m  old  English  law.  That 
which  is  added  above  measure;  heaped 
measure.     Spelman.     Blount. 

CANTRED,  Cantre/y  Cantrep,  Kantref, 


[L  Lat  cantreduSy  cantaredus  ;  from  Brit 
canty  a  hundred,  and  tre,  a  town.]  h  old 
records.  A  district  containing  a  bandTed 
villages ;  a  hundred.  Spelman,  voc  Can- 
tredus.  In  Wales,  the  counties  were  divi- 
ded into  cantredSy  as  in  England  into  hun- 
dreds. Cowelly  voce  Caniredy  Fako. 
Termes  de  la  Ley,     Blount,  voc  Kantr^, 

CANUM.  L.  Lat  [from  Celt  ccmyclm, 
or  kainy  a  head.]  In  old  Scotch  law.  A 
tribute  or  duty  paid  by  the  tenant  of  land 
to  the  lord,  especially  to  ecclesiastical  su- 
periors. According  to  Skene,  it  was  pay- 
able either  in  the  produce  of  the  land,  or 
in  money.  Skene  de  Verb,  Sign,  Bat  it 
seems  to  have  been  generally  paid  in  pro- 
duce, such  as  wheat,  oats,  poultry,  die 
The  Scotch  word  wascan«  or  hiin;  and  the 
expressions  ^^cane  fowls,  ^^cane  cheese,  ^com 
oats,"  are  frequently  made  use  ol  See 
Kain, 

CAP  A,  Cappa,  L.  Lat  In  old  records. 
A  covering  for  the  head ;  a  cap.     Spelman. 

A  garment,  or  covering  for  the  body;  a 
cope.     Id, 

A  box  for  preserving  relics.     Id. 

CAPACITY.  [Lat  capaciiasy  from  cfl- 
paXy  able  to  take.]     Strictly,  ability  to  take. 

Ability  or  power  given  by  law  to  take 
or  dispose.  Hale's  Anal,  sect  L  The 
legal  ability  or  power  of  an  individual  or 
corporation  to  do  certain  acts,  as  to  give 
or  take  lands  or  other  things ;  or  to  brii^ 
actions,  &c.*  2  Bl.  Com,  290.  Tenrn 
de  la  Ley,  Cowell.  See  Story's  Cohf* 
LawSy  ch.  iv. 

CAPAX.  Lat  [from  capere,  to  take.] 
One  who  takes  or  holds.  Capaces  ;  takers 
or  holders.     Bract,  foL  67  b. 

One  who  can  take,  hold  or  entertain; 
capable  of.     See  Doli  capax. 

CAPK    Lat     (Take.)     In  old  English 
practice.    A  judicial  writ  concerning  lands 
or  tenements,  formerly  in  use  in  England, 
and  so  termed  from  the  emphatic  word 
with  which  it  began: — Cape  in  mamm 
nostrum  tertiam  partem  messuftpii,  ht.\ 
{Take  into  our  hand  the  third  rwit  of  » 
messuage,  &c.)     It  was  divided  mto  cape 
magnum,  or  grand  cape,  which  lay  befint 
api)earance ;  and  cape  parvum^  or  petit  (Ofe, 
which  lay  after  appearance.     Termes  de  la 
Ley,  Cowell,  Reg.  Jud,  2, 2  b.     See  Grand 
cape.   Petit  cape,  Magnum  cape,  Painmw 
cape. 

CAPE  AD  VALENTLAM.  L.  Lafc 
(Take  to  the  value.)  A  species  of  ot|)e 
magnum,  (supra),  which  issued  inbdifttf 
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of  the  tenant,  where  a  vouchee  made  de- 
salt, on  the  return  of  the  summons  against 
him,  and  the  demandant  recovered;  the 
writ  commanding  the  sheriff  to  take  as 
much  land  of  the  vouchee  as  was  equal  to 
ike  value  of  the  land  in  question.  Bract. 
foL  258  b,  299  b.  Old  Nat,  Brev.  161, 
162.  CowelL  Termes  de  la  Ley,  1 
Rtevei  Hist,  Eng.  Law,  440,  441.  Reg. 
Jud.  2.    See  Vouchee. 

CAPELLA.  L.  Lat  [from  capa,  q.  v.] 
In  old  records.  A  box,  cabinet  or  reposi- 
tory in  which  were  preserved  the  relics  of 
martyrs.    Spelman, 

A  small  building  in  which  relics  were 
preserved ;  an  oratory  or  chapeL     Id. 

In  old  English  law.  A  chapeL  Fleta, 
lib.  5,  c.  12, 1 1.     Spelman.     Coufell. 

CAPELLARE,  Capulare.  L.  Lat  In 
old  Eoropean  law.  To  cut,  break  or  tear 
off;  {inciderCj  frangere,  radere.)  Spelman. 
CAPELLUS.  L.  Lat  In  old  English 
law.  A  cap.  Capellus'  ferreus ;  a  steel 
cap ;  a  helmet  or  head-piece.  Fleta,  lib. 
I,c24,§12. 

CAPERE.  Lat  In  the  Roman  law. 
To  take ;  to  take  with  effect,  {cum  effectu). 
Dig.  50.  16.  71.  pr.  To  take  effectually ; 
to  take  with  the  intention  of  holding  or 
keeping ;  to  accept,  as  distinguished  from 
Tecsive.  A  distinction  was  made  between 
this  word,  and  accipere,  (aliud  est  capere, 
aUud  accipere)  ;  it  not  being  properly  ap- 
plicable to  cases  where  a  restitution  or  re- 
delivery of  the  thing  taken  was  contem- 
plated or  required ;  {non  videtur  quis  capere 
quod  erit  restiturus).  Dig.  50.  16.  71. 
iVcm  videtur  quisquam  id  capere  quod  ei 
necem  est  alii  restituere.     Id.  60.  17.  61. 

CAPERE.  Lat  In  old  English  law 
and  practice.  To  take ;  to  seize  or  arrest 
See  Capias, 

To  take  or  receive  judicially ;  to  receive 
the  verdict  of  an  assise  or  jury ;  to  hold 
courts  at  which  such  verdicts  were  given. 
Qui  cum  militibus  comitatuum,  capiant  in 
comtatibus  assisa^  prcedictas ;  who,  to- 
gether with  the  knights  of  the  shires,  shall 
take  in  the  counties  the  assises  aforesaid. 
Mag.  Cart.  9  Hen.  III.  c.  12.  Capiatur 
veredictum  juratorum ;  the  verdict  of  the 
jurors  shall  be  taken.     Fleta,  lib.  1,  c.  41, 

§6. 

CAPIAS.  Lat  (You  take—  Quod  ca- 
pias; that  you  take.)  In  practice.  A 
jadicial  writ  in  actions  at  common  law,  so 
termed  from  the  emphatic  word  in  it,  when 
the  proceedings  were  in  Latin,  command- 


ing the  sheriff  to  take  or  arrest  the  party 
named  in  it  Prascipimus  tihi  quod  capias 
A.  (fee  Reg.  Jud.  1  b.  The  two  princi- 
pal kinds  of  capias  are  the  capias  ad  re- 
spondendum, and  the  capiat  ad  satisfaden- 
dum,  (qq.  v.) 

CAPIAS  AD  AUDIENDUM  JUDI- 
CIUM. L.  Lat  (You  take — to  hear  judg- 
ment) In  English  practice.  A  writ  which  is 
awarded  and  issued  to  bring  in  a  defendant 
who  has  been  found  guilty  of  a  misdemeanor, 
to  receive  his  judgment  4  Bl.  Com.  376. 
4  Steph.  Com.  436. 

CAPIAS  AD  RESPONDENDUM.  L. 
Lat  (You  take — to  answer.)  In  practice. 
A  well  known  writ,  (usually  simply  termed 
a  capias,)  by  which  actions  at  law  are 
frequently  commenced;  and  which  com- 
mands the  sheriff  to  taJce  the  defendant, 
and  him  safely  keep,  so  that  he  may  have 
his  body  before  the  court  on  a  certain  day, 
to  answer  the  plaintiff  in  the  action.  3  Bl, 
Com.  282.  1  Tidd's  Pr.  128.  Arch, 
New.  Pr.  219.  The  form  of  this  writ  has 
been  considerably  modified  in  England  by 
the  Uniformity  of  Process  Act,  2  Will.  IV . 
c.  39 ;  and  is  now  only  issued  after  the 
suit  has  been  actually  commenced  by  sum- 
mons, where  an  arrest  of  the  defendant  is 
required.  Stat.  ld:2  Vict.  c.  1 1 0.  Chitt. 
Arch.  Pr.  461.     Wharton's  Lex. 

The  capias,  in  its  original  form,  ran  thus : 
Rex  vicecomiti  salutem.  Prcecipimus  tibi 
quod  CAPIAS  A.  si  inventus  fuerit  in  halliva 
tua,  et  eum  salvo  custodias,  ita  quod  habeas 
corpus  ejus  coram  Justitiariis  nostris  apud 
Westmona^terium,  {tali  die,^  ad  respon- 
dendum B.  deplacito  quod,  dec  Et  habeas 
ibi  hoc  breve.  Teste,  <tc.  Reg.  Jud.  1  b. 
The  modem  English  writ  was,  down  to  a 
recent  period,  a  literal  translation  of  this 
form ;  and,  with  soine  modifications,  it  has 
hitherto  generally  been  adopted  in  Ameri- 
can practice. 

The  capias  was  originally  called  a  habeas 
corpus,  from  these  words  used  in  it  2 
Reeves'  Hist.  Eng.  Law,  439. 

CAPIAS  AD  SATISFACIENDUM. 
L.  Lat  (You  take — to  satisfy.)  In  prac- 
tice. A  writ  of  execution,  (usually  termed, 
for  brevity,  a  ca.  sa.)  which  a  party  may 
issue  after  having  recovered  judgment 
against  another,  in  certain  actions  at  law. 
It  commands  the  sheriff  to  take  the  party 
named,  and  keep  him  safely,  so  that  he 
may  have  hb  body  before  the  court  on  a 
certain  day,  to  satisfy  the  party  by  whom 
it  is  issued,  the  damages,  or  debt  and  dam- 
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ages  recovered  by  the  judgment  It«  ef- 
fect is  to  deprive  the  party  taken  of  hb 
liberty,  until  he  makes  the  satisfaction 
awarded.  3  Bl.  Com.  414,  416.  2  Tidd'i 
Pr.  993, 1026.  Zf«.  sect  604.  CcLitU 
289  a. 

The  ca,  scu  in  its  original  form,  ran  as 
follows :  Rex  vie*  saluUm,  Prcecipimus 
iibi  quod  capias  J,  de  C,  et  eum  salvo  cus- 
todias,  iia  quod  habeas  corpus  ejus  coram 
jusiitiarits  nosiris  apud  Westmonasterium^ 
(tali  die,)  ad  satisfaciendum  G.  de  K, 
tam  de  viginti  solidis  quos  idem  G.  in  curia 
nostra^  dc.  recnperavit  versus  eum^  quam 
de  viginti  solidis  qui  ei,  in  eadem  cuHa 
nostra,  adjudicata  fuerunt  pro  damnis  suis 
quce  habuit  occasione  deteniionis  debiti  prce- 
dicti,  Et  habeas  ibi  hoc  breve.  Teste,  d'c. 
Heg,  Jud.  31.  This  has  been  very  closely 
followed  in  the  modem  forms  of  ca,  so.  in 
debt 

CAPUS  IN  WITHERNAM.  L.  Lat 
(You  take  in  withernam.)  In  practice.  A 
writ  which  lies  where  cattle  or  goods  dis- 
trained have  been  driven  or  carried  out  of 
the  county,  so  that  the  sheriff  cannot  take 
them  on  a  writ  of  replevin ;  commanding 
him  to  take  other  cattle  or  goods  of  the  dis- 
trainor, as  a  second  or  reciprocal  distress, 
(withernam,  or  repetitum  namium,  signify- 
ing a  second  taking,)  in  lieu  of  the  distress 
formerly  taken  and  withheld.  Heg,  Orig, 
82,  83.  F.  N.  B.69  A.  3  Bl.  Com.  148, 
413, 129.  3  Steph.  Com.  622.  See  With- 
emam, 

CAPIAS  PRO  FINE.  L.  Lat  (You 
take — for  the  fine.)  In  English  practice. 
A  writ  by  which  a  party  condemned  to  pay 
a  fine  toUie  king,  was  taken  and  imprisoned 
until  he  paid  it  Cro.  Eliz.  170.  6  Co. 
89.  See  Capiatur  pro  fine.  This  writ 
was  disallowed  by  statute  6^6  W.  &  M. 
c  12,  in  actions  of  trespass,  ejectment,  as- 
sault and  false  imprisonment  3  Bl.  Com. 
398.  It  seems,  however,  to  be  still  used  in 
criminal  cases.  Cole  on  Informations,  97, 
Appendix  A.  No.  47.  It  has  been  recog- 
nised in  American  practice.*  8  Grattan's 
R.  702. 

CAPIAS  UTLAGATUM.  L.  Lat 
(You  take  the  outlaw.)  In  English  prac- 
tice. A  writ  which  lies  against  a  person 
who  has  been  outlawed  in  an  action,  by 
which  the  sheriff  is  commanded  to  take 
him,  and  keep  him  in  custody  until  the  day 
of  the  return,  and  then  present  him  to  the 
court,  there  to  be  dealt  with  for  his  con- 
tempt   Reg.  Orig.  138  b.    3  Bl  Com.  284, 


and  Appendix  No.  iiL  sect  2.    3  SitfL 
Com.  569. 

CAPL^TUR  PRO  FINE.  L  Lai 
(Let  him  be  taken  for  the  fine.)  In  Eng- 
lish practice.  A  clause  inserted  at  the  end 
of  old  judgment  records  in  actions  of  debt, 
where  the  defendant  denied  his  deed,  and 
it  was  found  against  him  upon  his  filse 
plea,  and  the  jury  were  troubled  with  the 
trial  of  it     Cro.  Jac.  64. 

The  same  form  was  used  in  actions  of  re 
plevin,  trespass,  ejectment,  assault  and  false 
impiisonment;  the  judgment  ordering  the 
party  to  be  taken  until  he  paid  a^e  to 
the  king  for  the  public  misdemeanor  which 
was  considered  as  coupled  with  the  private 
injury  in  those  cases.  8  Bl.  Com.  398. 
Since  the  statute  6  <k  6  W.  &  M.  c  12, 
this  form  has  been  disused  Id.  ibid.  3 
Steph.  Com.  636,  note  (*). 

CAPITA.  Lat  (plur.  of  Caput,  q.  v.) 
Heads,  and  figuratively,  entire  bodies 
whether  of  persons  or  animals.     Spelma%. 

Persons  individually  considered,  without 
relation  to  others,  (polls) ;  as  distinguished 
from  stirpes  or  stocks  of  descent.  The 
term  in  this  sense,  making  part  of  the  com- 
mon phrases,  in  capita,  per  capita,  is  derited 
from  the  civil  law.  Inst  8.  1.  6.  Id.  8. 
2.4.  Hov.  118,  c.  S,  ad  fincm.  S^  Ca- 
put, In  capita.  Per  capita. 

Heads  of  cattle.  Inst  2.  1.  38.  Id.  2. 
20. 18.  Dig.  1. 1.  68, 10.  Bract  fol  3'74b. 
Hence,  according  to  Spelman,  capiialia, 
contracted  to  captalia  and  catalia;  whence 
catalla,  chattels  or  goods,  generally.  Spd- 
man,  voc.  Capital.     See  Capitalicu 

Heads,  chapters  or  general  divisions;  ti- 
tles. Capita  legis  ;  heads  of  law.  Halis 
Hist  Com.  Law,  87,  88.  Haters  Anal 
sects,  xiii.  xiv. 

CAPITAINK  Fr.  and  L.  Fr.  [from  L 
Lat  capitaneus,  q.  v.]  Leader ;  command- 
er; captain.  Capitaine  fiote ;  commander 
of  the  fleet  Mem.  in  Scacc  24  £dw.  L 
Ord.  Mar.  liv.  2,  tit  1,  art  1. 

Master  of  a  vessel.  £mer.  Tr.  des  Au. 
ch.  7,  sect  6. 

CAPITAL.     Sec  CapitaU. 

CAPITAL.  [Lat  capitalii,  from  caput, 
head  or  life.]  Relating  to,  or  affecting  the 
life  of  a  person.  A  capital  crime  or  felony 
is  a  crime  or  felony  punishable  with  death, 
(quod  ultimum  inducit  supplicium).  Bract 
fol.  101  b. 

Chief ;  principal ;  at  the  head.  **  Capi- 
tal burgess."  10  Mod.  100.  6  JSast,  812. 
"  Capital  citizens."    8  Fast^  48V,     1  Sira. 
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885.    "Capital  messuage."     3  P.  Wms. 
61. 

CAPITAL,  [from  Lat.  caput,  a  head.] 
A  fond  empbjed  as  the  heady  begumuig  or 
basis  of  an  midertaking  or  enterprise.  A 
fond  of  money,  or  property,  or  both,  em- 
ployed as  the  basis  of  a  business;  a  fnnd  up- 
on which  a  merchant  or  other  person  trades 
or  does  business.  A  fund  made  up  by  the 
contributions  of  two  or  more  persons  as  the 
basis  of  a  joint  business  or  copartnership. 

CAPITAL  STOCK.  The  fund  of  a  trad- 
ing company  or  corporation.     See  Capital. 

The  amount  of  money  contributed  or  ad- 
vanced by  the  stockholders  of  a  company 
or  coq)oration,  for  the  purposes  of  the  cor- 
poration, as  distinguished  vom  its  property. 
3  Zabriskie'8  R.  196,  196. 

CAPITALE,  CaptaU.  L.  Lat  \^\m, 
capitalioy  captalioj  from  caputy  head.]  In 
old  European  law.  A  beast  or  animal, 
considered  as  an  article  of  property ;  hence, 
according  to  Spelman,  the  term  chattel, 
Beddant  *  *  decimaSy  tarn  in  viventi  capi- 
tal!, quam  in  mortuis  fructibus  terrce  ;  they 
shall  pay  tithes  as  well  in  the  living  animal, 
as  in  the  dead  fruits  of  the  earth.  Fragm, 
LL,  AtthtUtaniy  apud  Spelman.  Si  ceorl 
aliquod  captale  furetuty  <fec;  if  a  churl 
steal  any  beast  LL.  Inoiy  c.  68,  ibid. 
Si*  *  introeat  alicujus  vicini  sui  capitale 
per  mum  apertumy  &c ;  if  any  neighbor's 
beast  enter  through  the  opening  left  by 
himself,  &c  LL.  IncSy  c  40,  apud  SpeU 
tnan^  voc.  CurtUlum. 

CAPITALIA,  Captalia.  L.  Lat  [plur. 
ofcapitalcy  captale,  q.  v.]  In  old  European 
law.  Any  kind  of  goods  moveable  or  im- 
moveable, but  properly  that  kind  which 
consists  in  animals,  from  whose  heads  (cd- 
pita)  the  things  themselves  were  sometimes 
called  capita,  sometimes  capitalioj  and  by 
contraction,  captalia  and  catalia;  whence 
the  law  term  catalia,  chattels.  Spelman. 
Dominica  capitalia  celata  pro  furto  habe- 
antur;  the  concealing  of  the  lord's  beasts, 
or  chattels  shall  be  considered  as  theft 
LL  Hen.  L  c.  14. 

CAPITALIS.  Lat  [from  caputy  head 
or  life.]  Capital;  affecting  or  involving 
life.  Crimen  capitale;  a  capital  crime. 
Bract.  foL  120  b,  101  b.  In  the  civil  kw, 
offences  punishable  by  the  loss  of  civil 
rights,  (amistio  civitatis)y  interdiction  of 
fire  and  water,  banishment  (deportatiOy)  or 
hibor  in  the  mines,  (metallum)  were  also 
termed  capital.  Dig.  48.  1.  2.  Id.  60. 16. 
103.     Inst.  4.  18.  2. 


CAPITALIS.  L.  Lat  [from  caput, 
head  or  chief.]  In  old  English  hiw.  Chief, 
principal ;  at  the  head.  A  term  applied  to 
persons,  places,  judicial  proceedings,  and 
some  kinds  of  property. 

Capitalis  custos  ;  chief  warden  or  mag- 
istrate ;  mayor.     Fleta,  lib.  2,  c.  64,  §  2. 

Capitalis  debitor  ;  a  principal  debtor,  as 
distinguished  from  plegius,  a  surety.  Mag. 
Cart.  c.  8.  Id.  Johan.  c.  9.  Called  prin- 
cipalia.     Fleta,  lib.  2,  c.  63,  §  5. 

Capitalis  dominus ;  chief  lord.  Fleta, 
lib.  1,  c  12,  §  4.     Id.  c.  28,  §  6. 

Capitalis plegius  ;  a  chief  pledge ;  a  head 
borough.  FUta,  lib.  2,  c.  62,  §  6.  Capi- 
talis  baro,  (q.  v.) ;  chief  baron.  Capitalis 
justitiarius,  (q.  v.) ;  chief  justiciary  or 
justice. 

Capitalis  terra  ;  a  head-land.  A  piece 
of  land  lying  at  the  head  of  other  land« 
See  Forera.  Capitale  messuagium ;  a 
chief  messuage.     Bract,  fol.  76  b,  96. 

Capitale  placitum;  a  principal  plea. 
Bract,  fol.  366.     See  Dig.  60.  16.  103. 

Capitalis  redditus  ;  a  chief  rent,  (q.  y.) 

CAPITALIS  BARO.  L.  Lat  In  old 
English  law.  Chief  baron.  Capitalis  baro 
scaccarii^domini  regis;  chief  baron  of  the 
exchequer.     Toums.  PI.  211. 

CAPITALIS  JUSTITIARIUS.  KLat 
In  old  English  law.  Chief  justiciar  or  jus- 
ticiary ;  chief  justice.  CapiUdis  (or  sum- 
nus)  justitiarius  totius  Anglice  ;  cnief  jus- 
tice of  all  England.  The  title  of  the  presid- 
ing justice  in  the  court  of  Aula  Regis.  8 
Bl.  Cam.  38.  1  Beeves'  Hist.  Fng.  Law, 
48.  ^08,  vel,  si  extra  regnum  fuerimus, 
capitalis  justitiarius  noster,  mittemus  justi- 
ciarios  per  unumquemque  comitatum  ;  we, 
or  if  we  shall  be  out  of  the  realm,  our  chief 
justiciary  will  send  justices  throu^^h  every 
county.  Mag.  Cart.  9  Hen.  IIL  c  12. 
This  title  ceased  in  the  fifty-second  year  of 
Henry  HL     2  Reeves'  Hist.  91. 

Capitalis  justitiarius  ad  plaeita  coram 
rege  tenenda;  chief  justice  for  holding 
pleas  before  the  king.  The  title  of  the 
chief  justice  of  the  King's  Bench,  first  as- 
sumed in  thQ  latter  part  of  the  reign  of 
Henry  IIL  2  Reeves*  Hist.  Eng.  Law.  91, 
286. 

Capitalis  justitiarius  banci,  or  de  banco  ; 
chief  justice  of  the  bench.  The  title  of  the 
chief  justice  of  the  (now)  Court  of  Com- 
mon rleas,  first  mentioned  in  the  first  year 
of  Edward  L  2  Reeved  Hist.  Eng.  Law, 
ub.  sup.  CrahVs  Hist.  Eng.  Law,  146. 
See  Justiciary  Chief  Justiciar.    The  title 
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capitalis  seems  to  liave  originally  been  con- 
fined to  the  justices  of  the  Aula  Regis^  and 
the  Banctu.    Bract  foL  108,  108  b. 

CAPITANEUS.  L.  Lat  [from  caput, 
ft  Jiead;  Fr.  capitairu,']  In  feudal  law. 
( )ne  who  held  an  estate  or  dignity  in  capite, 
that  is,  immediately  from  the  king.  Feud, 
Lib,  l,tit  7.  Lib.  2,  titt  10,  51.  A  chief 
lord  or  baron  of  the  king,  (baro  regis  vel 
regni).    Spelman,     See  Caput, 

A  leader ;  a  captain.  Spelman,  Towns. 
PI.  214,  210. 

A  naval  conmiander.  Reg.  Orig,  191. 
Capitaneus  et  custos  maris;  captain  and 
warden  of  the  sea.  The  title  given  to  a 
naval  officer,  A.  D.  1264.  Chart.  48  ffen. 
III.  apud  Spelman,  voc.  Admiralius. 
Thomas  de  Molton,  who  was  Lord  Egre- 
mond,  a  great  baron  of  Lincolnshire,  had 
this  title,  which  Sir  Matthew  Hale  suppos- 
ed to  be  superior  to  that  of  Admiral,  it 
having  been  given  to  lieutenants  of  Eng- 
land and  Ireland,  in  the  absence  of  the 
king.  P.  24  Edw.  I.  Hale's  Hist.  Com. 
Law,  (Runnington's  ed.)  36,  note. 

CAPITARE.  L.  Lat  [from  caput, 
head.]  In  old  law  and  surveys.  To  head, 
front  or  abut ;  to  touch  at  the  head,  or  end. 
Tenent  octo  acrasjuxta  Ooreswall,  capitantes 
ad  prcedictum  wallum  ;  they  hold  eight 
acres  near  Goreswall,  heading  to  (or  on) 
the  said  wall  Cowell,  voc.  Abbuttals.  *  * 
Unam  pedam  prati  apud  Langmede,  quae 
capitat  ad  regiam  stratam,  et  laterat  ad  terras 
hceredum  Nicholai  de  Sandwyco  militis ; 
one  piece  of  meadow  which  heads  on  the 
highway,  and  sides  [i.  e.  borders  or  touches 
on  the  side,]  on  the  lands  of  the  heirs  of 
Nicholas  de  Sandwich,  knight  MS,  Dat, 
A.I>,1ZI*J,  cited  in  Covml,  voc.  Laterare, 

CAPITATIM.  Lat  By  the  head;  to 
each  individual.  Lord  EUejiborough,  4  M. 
d:  S.  206. 

CAPITATION,  [from  Lat  capuf,  head] 
A  tax  on  the  head  or  person ;  a  poll-tax. 
Corat.  U,  S.  Art  1,  sect  ix.  n.  4. 

CAPITE.     See  Caput,  In  capiU. 

CAPITE  MINUTUS.  Lat  In  the 
civil  law.  One  who  had  suffered  the  capitis 
deminutio.  Dig.  4.  5.  See  Capitis  de- 
minutio, 

CAPmLITIUM.  L.  Lat  [from  caput, 
head  or  poll.]  In  old  law.  roll  money. 
Blount.     Whishaw. 

CAPITIS  DEMINUTIO,  (sometimes 
written  DIMINUTIO).  Lat  In  the  civil 
law.  The  loss  of  a  status  or  civil  qualifi- 
cation ;  the  change  of  a  man^s  former  con- 


dition, {prioris  statiis  mulatto).  Inst  1. 
16.  pr.  1  Mackeld  Civ.  Law,  131,  §  121. 
Sometimes  called  capitis  minutio.  Dig.  4. 
5.  1.  This  was  of  three  kinds.  See  Cipiii, 
Status. 

Capitis  deminutio  maxima  ;  the  highest 
kind  of  capitis  deminutio,  when  liberty  was 
lost,  which  carried  with  it  citizenship  («w- 
ta^,)  and  family,  {/amilia.)  Inst,  1. 16. 1. 
Dig.  4.  5.  11. 

Capitis  deminutio  media;  the  less  or 
middle  kind  of  capitis  deminutio,  when  the 
right  of  citizenship  was  lost,  (which  carried 
with  it  family)  but  liberty  was  retamed. 
Inst.  1.  16.  2.     Dig.  4.  6.  11. 

Capitis  deminutio  minima  ;  the  least  or 
lowest  kind  of  capitis  deminutio,  when  lib- 
erty and  citizenship  were  retained,  but /am- 
ilg  or  family  religions,  (otherwise  called 
status  hominis,)  underwent  a  change,  as  by 
arrogation  of  a  person  sui  juris,  or  emanci- 
pation of  2L  filius-familias.  Inst.  1.  16.  3. 
Dig,  4.  6.  11.  1  Mackeld.  Civ.  Law,  131, 
§  121. 

CAPITULA.  L.  Lat  [plur.  of  ec/wte- 
lum,  q.  v.]  In  feudal  and  old  ecclesiastical 
law.  Collections  of  laws  or  ordinances, 
(legum  canones,)  drawn  up  under  certain 
oivisions  or  heads,  {constitutorum  capita, 
i,  e.  summas  continentia,)  Spelman,  Feud, 
Lib.  2,  tit  40. 

Chapters  or  assemblies  of  ecclesiasUcal 
persons.     See  Capitulum. 

CAPITULA  ITINERIS.  L.  Lat  [L 
Fr.  chapitres  de  eyre.']  In  old  English 
practice.  Chapters  of  the  eyre.  Chapters, 
articles,  heads  or  schedules  of  inquiry,  de- 
livered to  the  justices  itinerant,  (tn  itinere, 
in  eyre,)  in  behalf  of  the  crown,  for  their 
direction,  and  read  and  given  in  charge  by 
them  to  the  juries  from  the  various  hun- 
dreds, at  the  opening  of  the  eyre.  Bract, 
foLll6,109.  ^rt^^cc.2, 3.  ^eto,lib.l, 
c.  20.  1  Reeves'  Hist.  Eng.  Law,  52, 201. 
2  Id.  4,  5. 

Bracton  has  given  the  form  of  one  of 
these  capitula  at  length.  It  consists  of  fifty 
heads,  embracing  every  variety  of  crime 
and  misdemeanor  to  which  the  attention  of 
the  jury  could  be  directed.  Bract,  fol.  1 1 6 
— 118.  In  Fleta,  the  number  of  distinct 
heads  is  extended  to  one  hundred  and 
thirty-six.  Fleta,  lib.  1,  c.  20.  According 
to  Britton,  a  copy  of  these  chapters  haa 
to  be  delivered  to  each  dozen  or  twelve,  as 
he  calls  the  jury ;  (a  chescun  dozeyne  soient 
les  chapitres  severaument  liveres,)  and  upon 
these  their  presentments  were  made,  ^nok 
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head  being  separately  answered  to.  Brttt, 
c  2.  Bract,  foL  116.  Hence,  doubtless, 
has  originated  the  modem  practice  oif 
charging  the  grand  jury  at  the  opening  of 
the  higher  criminal  courts.  The  records 
of  these  inquisitions  have  been  preserved 
in  the  Rolls  officially  denominated  *'  the 
Hundred  Rdh:'  Bubback's  Evid.  of  Sue- 
emion,  603. 

CAPITULA  CORONA  L.  Lat  In 
old  English  law.  Chapters  of  the  crown. 
Chapters  or  heads  of  mquiry,  resembling 
the  capUula  itineriSy  (q.  v.)  but  of  a  more 
minute  character,  delivered  in  the  year 
1194,  5  Ric  I.  1  Beeves'  Hist  Eng,  Law, 
201.  Eale's  Hist  Com.  Law,  c.  7.  Crahh's 
HitLEng,  Law,  130. 

CAPITULA  DE  JUD-^IS.  L.  Lat 
Chapters  or  articles  concerning  the  Jews. 
Articles  of  inquiry  relating  to  the  Jews, 
delivered  to  the  justices  itinerant  in  the 
reign  of  Richard  L  directing  them  to  ad- 
judge what  revenue  should  be  paid  by  the 
Jews  to  the  king  for  protection,  license  to 
trade  and  the  like.  Hovtden,  423.  2  Bt 
Com.  343.  Hale's  Hist  Com.  Law,  c.  7. 
CraWs  Hist  Eng.  Law,  131. 

CAPITULARY.  [L.  Lat  capitulare, 
from  capitulum,  a  chapter.]  A  collection 
of  chapters,  (capitulorum  congeries)  ;  a  de- 
cree or  ordmance.  Spelman.  Mr.  Bar- 
rington  applies  the  term  to  several  of  the 
English  statutes.  Barringt  Ohs.  Stat  3, 
note,  et  seq.  Mr.  Butler  observes  that  the 
word  is  generic,  and  denotes  every  kind  of 
literary  composition  divided  into  chapters. 
Bora  Juridical,  86. 

In  feudal  law,  the  capitularies  (eapitula- 
^)  were  a  collection  of  laws,  divided  into 
short  chapters  or  heads,  promulgated  by 
Charlemagne  and  other  kings  of  the  Franks. 
The  earliest  collection  of  them  is  that  of 
Angesize,  Abbot  of  Fontenelles,  published 
A.  D.  827.  Three  books  were  added  by 
Benedict  the  Levite  (that  is,  the  deacon)  of 
the  church  of  Mentz.  The  best  edition  is 
that  of  Baluze  in  1677 ;  the  latest  is  by  De 
Chiniac,  Paris,  1780,  Basle,  1796.  But- 
ler's NoU  77,  Lib.  3.  Co.  Litt  Butler's 
Hot,  Jur.  86.  1  Robertson's  Charles  V. 
Appendix,  Note  xzxix.  Esprit  des  Lois, 
liv.  28,  c  9. 

CAPITtJLUM.  L.  Lat  [dimin.  of  caput, 
a  head]  In  old  English  law.  A  chapter ; 
a  small  nead  or  division.  Spelman.  Termes 
de  la  Ley.     Cowell,  voc  Chapter. 

An  assembly  of  ecclesiastical  persons. 
A  congregation  of  clergymen  under  one 


dean  in  a  cathedral  church,  {clericorum  cor^ 
gregatio  sub  uno  decano  in  ecclesia  cathedrali.) 
(7o.Zt«.96.  ^rcM:^fol.l2,16.  &ee  Chapter. 

CAFF  A.  L.  Lat  In  old  records.  A 
cap.     See  Capa. 

Cappa  honoris  ;  the  cap  of  honor.  One 
of  the  solemnities  or  ceremonies  of  creating 
an  earl  or  marquis.     Bacon's  Works,  v.  474. 

CAFTAIN.  [Fr.  capitaine,  L.  Lat  capi- 
taneus,  qq.  v.]  In  maritime  law.  The 
commander  of  a  ship'  or  vessel,  as  being 
its  head  and  conductor  or  director.  More 
commonly  termed  in  law,  master,  (q.  v.) 

CAFTIO.  Lat  [from  capere,  to  take.] 
In  old  English  law  and  practice.  A  taking 
or  seizure  of  a  thing,  as  an  animal.  Bract. 
foL  166.  Est  omnis  captiojusta  vel  injusta. 
Fleta,  lib.  2,  c.  44,  §  1.  Bene  cognoscit 
captionem;  (he)  well  avows  the  taking.  1 
Salk.  8. 

A  taking  or  seizure  of  land.  Dies  cap- 
tionis  indorsari  debet  in  tergo  brevis  ;  the 
day  of  the  taking  ought  to  be  endorsed  on 
the  back  of  the  writ     Bract  foL  365  b. 

A  taking  or  arrest  of  a  person.  Beg. 
Grig.  278  b.  Bra4^t  foL  145  b.  Injusta 
captio  et  injusta  detentio.  Fleta,  lib.  1,  c. 
42,  §  1. 

A  taking  or  holding  of  a  court.  Captio 
assiscB ;  the  taking  of  the  assise.  Bract. 
fol.  Ill,  202  b. 

A  taking  or  receiving.  Homagii  captio  ; 
taking  of  homage.     Id.  fol.  16. 

CAFTION.  [Lat  captio,  q.  v.]  In 
practice.  A  taking,  seizure  or  arrest  of  a 
person.  2  Salk.  498.  The  word  in  this 
sense  is  now  obsolete  in  English  law. 

A  taking  or  seizure  of  a  thing,  as  an  ani- 
mal. Vaugh.\*J^.  *' Caption  and  asporta- 
tion."    T.  Jon.  109. 

A  certificate  of  the  taking  of  a  commis- 
sion, subscribed  by  the  commissioners. 
Blount 

The  title  or  heading  of  a  legal  document, 
as  a  bill  in  equity,  an  indictment,  <&c.  1  Ld. 
Raym.  548.  Marshall,  C.  J.  8  Peters'  R. 
149.  Wharton's  Am.  Crim.  Law,  63.  The 
word  in  this  sense  seems  rather  to  be  de- 
rived from  caput 

CAFTION.  [Lat  captio,  q.  v.]  In 
Scotch  practice.  A  taking  of  a  person. 
Arrest;  ^prehension.  BelPs  Diet  7 
Wils,  <t  Shaw's  R.  519,  620. 

CAFTOR.  L.Lat  In  old  English  kw. 
A  taker ;  a  lessee.     Towns.  PI.  37. 

A  taker  of  property ;  one  who  seized 
cattle  as  a  distress.    FUta,  lib.  2,  c.  47, 
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CAPTOR.  LLataodEng.ffromLat 
capere^  to  take.]  In  international  law. 
One  who  takes  or  seizes  property  in  time  of 
war;  one  who  takes  the  property  of  an 
enemy.  In  a  stricter  sense,  one  who  takes 
a  prize  at  sea  2  BL  Com.  401.  1  KtnCs 
Com.  86,  96,  103. 

CAPTURE.  [Lat  captura^  from  capere, 
to  take.]  In  international  law.  A  taking 
or  seizure  of  the  goods  of  an  enemy;  a 
taking  of  prizes  in  time  of  war,  par- 
ticularly at  sea.  2  £1.  Com.  401,  402.  2 
Steph.  Com.  79,  80.  1  Kent's  Com.  91, 
92.    See  Seizure. 

CAPUD.  Lat  Head ;  a  or  the  head. 
An  old  form  of  caput,  (q.  v.)  Ad  capud 
bosci ;  at  the  head  of  the  wood.  Hot. 
Peramh.  Forest.  29  Edw.  I.  m.  8.  Usque 
ad  summum  capud  de  Akemei-e.     Id.  ibid. 

CAPUT.  Lat  A  head ;  the  head  of 
a  person ;  the  whole  person ;  the  life  of  a 
person.     See  ^stimatio  capitis. 

In  the  civil  law.  A  person  or  individual 
In  capite  libero  ;  in,  or  over  a  free  person. 
Inst.  1.  13.  1.  Omnis  noxalis  actio  ci^ut 
sequitur ;  every  noxal  action  follows  the 
person.     Id.  4.  8.  6. 

A  certain  personal  qualification,  other- 
wise called  statusy  which  formed  the  indis- 
pensable requisite  to  the  capacity  for  civil 
rights  among  the  Romans ;  and  of  which 
there  were  three  kinds ;  freedom,  citizen- 
ship and  family.  1  Mackeld.  Civ.  Law, 
129,  §  119.  Inst.  1.  16.  pr.  et  seq.  Dig. 
4.  5.  3,  11,  et  per  tot.  See  Capitis  de- 
minutio. 

In  feudal  law.  A  head  or  chief ;  the 
Idng,  as  head  of  the  state.  See  Caput,  prin- 
cipium  et  finis.  To  hold  lands  in  capite, 
was  to  hold  directly  from  the  king,  as  the 
sovereign  lord ;  {omnium  terrarum  capite). 
Spelman.  Blount,  voc.  Capite.  Caput 
comitatiis  ;  the  head  or  chief  of  the  county ; 
one  of  the  ancient  titles  of  the  earl  Oilh. 
C.  Pleas,  2.  Caput  feudi  vel  terrcs  ;  the 
chief  lord  of  a  fee.     Spelman,  Feuds,  c.  4. 

In  old  English  law.  A  head  or  upper 
end  of  a  place.  Caput  villce  ;  the  head  of 
the  town.  Cowell.  Blount.  Fleta,  lib.  1, 
c.  24,  §  1,  Caput  terrcs  ;  the  head  or  up- 
per end  of  a  piece  of  land. 

A  chief  or  principal  place,  house  or  mes- 
suage, (capiUUe  messuagium.)  Caput  comi- 
tatiU  ;  the  chief  seat  of  an  earl  Bract,  fol. 
76  b.  Caput  baronies ;  the  castle,  manor 
house,  or  chief  seat  of  a  baron.  Id.  ibid. 
Id.  foL  93.  Blount.  Spelman,  voce*  Baro- 
nia,  Baro. 


A  head  or  beginning.  Caput  amu ;  the 
beginning  of  the  year ;  the  new  year's  day. 
Cowell. 

A  head,  or  principal  division.  Caput 
legis  ;  a  head  of  law. 

CAPUT  LUPINUM.  L.  Lat  [Sax. 
wulfesheofod.^  In  Saxon  and  old  £D|li8h 
law.  A  wolfs  head.  An  outlawed  felon 
was  anciently  so  called,  because  he  mi^ 
be  slain  or  knocked  in  the  head,  like  a 
wolf,  by  any  one  that  should  meet  him. 
BracU  fol.  128  b,  134.  Fleta,  lib.  1,  c.  27, 
§  13.  Mirr.  c  4,  sect  4.  Co.  LitL  128  b. 
4  Bl.  Com.  320.  That  is  to  say,  he  migbt 
be  killed,  if  he  resisted  being  taken,  or  en- 
deavored to  escape,  but  if  he  did  neither, 
whoever  killed  him  was  bound  to  answer 
for  him,  as  for  any  other  person.  This  im- 
portant explanation,  given  by  Bracton,  has 
been  overlooked  by  some  later  writers. 
BracL  ub.  sup.  2  lUeves'  HisU  £ng. 
Law,  20. 

CAPUT  PORTUS.  L.  Lat  In  old 
English  law.  The  head  of  a  port  The 
town  to  which  a  port  belongs,  and  which 
gives  the  denomination  to  the  port,  and  is 
the  head  of  it  Hale  de  Jur.  Mar.  pars 
2,  (de  portulms  maris,)  c  2.  4  TomiU. 
660. 

CAPUT,  PRINCIPIUM  ET  FINIS. 
Lat  The  head,  beginning  and  end.  A 
term  applied,  in  English  law,  to  the  king, 
as  head  of  parliament  4  InsL  3.  1  BL 
Com.  188. 

CAPUTAGIUM.  L.Lat  [from  caput, 
head.]  In  old  English  law.  Head,  or 
poll  money,  or  the  payment  of  it  6W 
ell.  Blount  By  some  considered  the 
same  with  chevagium,  (q.  y.)  CowelL  See 
Spelman,  voc  Capitagium, 

CAPUTIA.     Plural  of  capuHum,  (q.  v.) 

CAPUTIUM,  Capucium.  L.Lat  [from 
caput,  head.]  In  old  English  law.  A 
head  of  land ;  a  headland  Cowdl,  voc 
ButtuTn. 

CARABUS.  L.  Lat  In  old  English 
kw.     A  kind  of  raft  or  boat     SpelmaiL 

CARBONES.  Lat  In  the  civil  law. 
Coals.     Dig.  60.  16.  167. 

CARCANNUM.  L.  Lat  [from  Sai. 
cacarme.]  In  old  English  law.  A  prison 
or  work-nouse.  LL.  Canuti,  c  62,  apud 
Spelman. 

CARCARK  L.  Lat  In  old  fi^Ush 
law.  To  load ;  to  load  a  vessel,  (in  navi- 
bus  carcare).  Reg.  Orig.  279.  Carcare  ei 
discarcare  ;  to  load  and  dischai^e,  Towns. 
PL  69.     Cowell,  voc  Cartatus.    See  Car- 
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ricare.    To  load  a  cart  or  wagon.     Fletaj 
lib.  1,  c  25,  §  9.     Id.  lib.  2,  c  85. 

Carcata;  freighted.  Pryn,  112.  Towns, 
PL  ub.  sup.  Loaded.  FUta,  lib.  1,  c. 
25,  §  9.     Cartata.     Cawell. 

Carcatio  ;  lading.  Carcationes  ;  ladings. 
Towns,  PI  226. 

To  charge,  (in  an  account).  FletOj  lib. 
2,  c.  17. 

CARCER,  Lat  A  prison  or  gaoL 
Strictly,  a  place  of  confinement  or  detention 
and  sadfe  keeping,  and  not  of  punishment. 

Career  ad  continendos  homines,  non  ad 
pufUendos  haberi  debet ;  a  prison  ought  to 
be  used  for  confining  men,  not  for  punish- 
ing them.  Dig.  48.  19.  8.  9.  Bracton 
quotes  this  passage  with  a  slight  alteration  : 
(krcer  ad  continendos  et  non  puniendos  ha- 
beri  deheat.  Bract.  foL  105.  See  2  Ma- 
son's B.  516.  Lord  Coke  quotes  it  (from 
Bracton)  with  a  further  alteration  :  Career 
ad  homines  custodiendos,  non  ad  puniendos 
dari  debet;  a  prison  shonld  be  assigned 
for  keeping  men,  not  for  punishing  them. 
Co.  Litt.  260  a.     See  Prison,  Oad. 

CARCOSIUM.  L.  Lat  In  old  Eng- 
lish law.  A  carcass.  FUia,  lib.  2,  c.  79,  §  17. 
CARECTA,  Carreeta.  L.  Lat  [fix)m 
Fr,  ckarrety  dimin.  of  char,  from  Lat  car- 
rum,  a  car,  according  to  Spelman ;  or  ac- 
cording to  Blount,  from  Sax.  cret.]  In  old 
English  law.  A  cart  Beg.  Grig.  281  b. 
Bract.  foL  21 Y  b,  232.  FUta,  Ub.  1,  c. 
25,  §  9.  A  vehicle  distinguished  from 
both  currus,  and  carrum.  Bract.  foL  168. 
Vestigia  malefactorum  sunt  sequenda  per 
ducium  carectsD,  possum  equorum,  et  vesti- 
gia kominum,  et  alio  modo;  the  traces  of 
the  malefactors  are  to  be  pursued  by  the 
wheel-tracks  of  carts,  the  hoof-prints  of 
horses,  the  foot-steps  of  men,  and  other 
ways.  Id.  foL  121  b.  In  Magna  Charta, 
it  is  written  careta,  caretta,  and  carretta, 

(qq-  ^.) 

Carectarius  ;  a  carter.  Beg.  Grig.  190. 
FUta,  lib.  2,  c  85. 

Carectata  ;  a  cart  load.  2  Mon.  Angl. 
340.     Cowell.     Blount.     Dyer,  70. 

CARENA,  Carina,  Carrena.  L.  Lat 
[from  Fr.  quarante,  forty.]  In  old  ecclesi- 
astical  law.  A  period  of  forty  days.  Of 
the  same  meaning  as  qiuirentena,  (Fr.  qua- 
rantaine,)  quarantine.  Spelman.  See  Qua- 
rantine. 

CARETA,  Caretta,  Carretta.  L.  Lat 
In  old  English  law.  A  cart  Julius  vice- 
comts — capiat  equos  ve/carettas  alicujuspro 
eariagio  faciendo,  nisi  reddat  liberationem 


antiquitus  statu  turn,  scilicet  pro  caretta  ad 
duos  equos,  decern  denarios  per  diem,  et  pro 
caretta  oc?  tree  equos,  quatvordecem  dena- 
rios per  diem  ;  no  sheriff  shall  take  the 
horses  or  carts  of  any  man,  to  make  car- 
riage, unless  he  pay  the  livery  ordained  of 
old,  that  is  to  say,  for  a  cart  with  two 
horses,  ten  pence  per  day,  and  for  a  cart  with 
three  horses,  fourteen  pence  per  day.  Mag. 
Cart,  9  Hen.  III.  c.  21.  Spelman,  quoting 
this  passage,  writes  the  word  carecta.  Nul- 
lus  vice-comes — capiat  equos  vel  caretas  ali- 
cujus  liberi  hominis,  pro  eariagio  faciendo, 
nisi  de  voluntate  ipsius  liberi  hominis;  no 
sheriff  shall  take  the  horses  or  carts  of  any 
freeman,  to  make  carriage,  unless  with  the 
consent  of  the  said  freeman.  Mag.  Cart. 
Johan.  c.  30.  This  is  nearly  the  language 
of  the  original  articles.  C.  20.  Fleta, 
quoting  this  passage,  writes  the  word  ca- 
recta.    Fleta,  lib.  2,  c.  50,  §  27. 

CARGO.  [Fr.  cargaison;  Span,  carga- 
zon.]  In  mercantile  law.  The  load  or 
lading  of  a  vessel ;  goods  and  merchan- 
dize put  on  board  a  ship  to  be  carried, 
hnerces  in  navi  vehendce)  to  a  certain  port. 
This  term  is  considered,  both  in  English 
and  American  law,  as  applying  to  goods 
only,  and  does  not  include  live  animals,  or 
persons.  4  Pick.B  429.  2  Qilld:  Johns, 
136.  7  Man.  d:  Or.  744,  736,  note.  See 
9  Metcalfs  B.  354. 

CARGA.  Span.  In  Spanish  law.  An 
incumbrance;  a  charge.  White's  New 
Becop.  b.  2,  tit  13,  ch.  2,  §  2. 

CARGAISON.  Fr.  In  French  com- 
mercial law.  Cargo ;  lading,  {tout  ce  qui 
est  chargi).  Emerig.  Tr.  des  Ass.  cL  10, 
sect  1. 

CARGARE.  L.  Lat  In  old  English 
law.     To  charge.     Spelman. 

CARIAGIUM.  L.  Lat  [from  cariare, 
(q.  V.) ;  L.  Fr.  cartage,']  In  old  English 
law.  Carriage ;  the  carrjring  of  goods  or 
other  things  for  the  king.  NxUlus  vice- 
comes — capiat  equos,  vel  carettas  alieujus, 
pro  eariagio  faciendo  ;  no  sheriff  shall  take 
the  horses  or  carts  of  any  person,  to  make 
carriage.  Magna  Charta,  9  Hen.  III.  c. 
21.  A  similar  provision  was  contained  in 
the  statute  of  Westminster  1,  c  1.  Nul 
preigne  chivals,  bo/es,  chares,  ne  charets, 
nei/es,  ne  bateux,  ne  auter  choses  affaire 
cariage ;  no  person  shall  take  horses^  oxen, 
wagons,  carts,  ships  or  boats,  or  other 
things  to  make  carriage. 

CARIARE.  L.  Lat  [L.  Fr.  cmrier.^ 
In  old  English  law.    To  carry.    Beg.  Orig, 
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46  b.  Cartare  et  recariare;  to  cany  and 
re-cany.  /cf.  127.  CartaW/;  (he)  carried. 
Id,  110.  Ad  cariandum ;  to  cany,  for 
canying.  Id.  ibid.  127.  Fleta^  lib.  2,  c 
76,  §  2.    Id.  c.  86. 

CARIAJOR.  L.  Lat  [from  cartare,  <j. 
v.]  In  old  English  law.  A  earner.  Cart- 
atorea  ;  carriers.    Fleta^  lib.  2,  c.  73,  §  4. 

CARIER.  L.  Br.  To  cany.  A  carier 
*e*  hleez.     Yearh.  IL  2  Edw.  II.  27. 

CARMEN.  Lat  In  the  Roman  law. 
Literally,  a  verse  or  song.  A  formula,  or 
form  of  words  used  on  various  occasions, 
as  of  divorce.     Taylor's  Civ.  Law^  849. 

CARNAL.  [L.  Lat  camalis,  from  carOy 
flesh.]  Of  the  body;  rekting  to  the  body  ; 
bodily. 

CARNALITER  L.  Lat  In  old  crim- 
inal law.  Carnally.  Camaliter  cognovit; 
carnally  knew.  Technical  words  in  indict- 
ments for  rape,  and  held  essential  1  HaWi 
P.  C.  637—639.  3  Inst.  60.  See  3  Chitt. 
Crim,  LaWy  812. 

CARNISPRIVIUM.  L.  Lat  In  old 
English  law.    Shrovetide.     Towns.  PI.  43. 

CARRERA.  Span.  In  Spanish  kw. 
A  carriage-way ;  the  right  of  a  carriage- 
way.   Las  PartidaSj  part  3,  tit  31,  L  3. 

CARRETA,  Carrecta.  L.  Lat  In  old 
English  law.  A  carriage,  cart  or  wain  load. 
Cowell.    Blount, 

CARRICARE.  L.  Lat  [from  Ital.  car- 
rtco,  a  load,  or  Lat  carrumy  a  car.]  In  old 
European  law.  To  load ;  to  cany  any  thing 
on  a  car  or  cart     Spelman. 

CARRIER.  One  who  carries  or  agrees 
to  carry  the  goods  of  another,  from  one 
place  to  another,  for  hire,  or  without  hire. 
See  Angdlon  Carriers^  passim.  See  Com- 
mon carrier. 

CARRUCA.  Lat  In  the  civil  law.  A 
four-wheeled  vehicle  used  for  riding.  Dig. 
34.  2.  13. 

CARRUM,  Carrus.  Lat.  In  old  Eng- 
lish law.  A  wagon  or  wain;  a  four^ 
wheeled  vehicle.  Bract,  fol.  168.  Car- 
ros  vel  carectas.  FletOj  lib.  3,  c.  5, 
§13. 

CARRYING  AWAY.  In  criminal  law. 
The  act  of  removal  or  asportation,  by 
which  the  crime  of  larceny  is  completed, 
and  which  is  essential  to  constitute  it  2 
Bussell  on  Crimes^  6.  WhartovCs  Am. 
Grim.  Law,  §  1802,  et  seq. 

"CART."  A  weU  known  vehicle.  A 
carriage  with  two  wheels,  fitted  to  be  drawn 
by  one  horse  or  by  a  yoke  of  oxen,  and 
used  in  husbandry,  or  commercial  cities, 


for  carrying  heavy  commodities.     Wehsier. 
Ox-carts  are  classed  under  this  definition.  Id. 

A  carriage  in  general.     Id, 

Both  these  senses  of  the  term  were  re- 
cognized in  Pavers  v.  Glass,  22  Altdnma 
B.  621.  But  the  court,  in  this  case,  de- 
cided that  a  vehicle  with  four  wheels, 
drawn  by  oxen,  suited  to  the  ordinary  pu^ 
poses  of  husbandry,  and  employed  in  the 
same  uses  to  which  carts,  in  the  common 
acceptation  of  the  term,  are  appropriated, 
was  protected  from  levy  and  sale  by  the 
statute  exempting  **  one  horse  *or  ox-cart " 
from  execution.  The  court  departed  from 
the  ordinary  sense  of  the  word,  in  order 
to  give  effect  to  the  manifest  intention  of 
the  legislature.     Chilton,  C.  J.  Id.  624. 

CARTA,  CAarto.  Lat  InoldEMlish 
kw.  A  charter,  deed  or  writing.  Varta 
non  est  nisi  vestimentum  donationis ;  tlie 
deed  is  nothing  but  the  clothing  of  tiie 
gift  Staunford,  J.  Plowd.  160.  C&ta 
partita  de  affrectamento  ;  a  charter-party  of 
affreightment  Towns.  PI  224.  Carta 
perdonationis  ;  a  charter  of  pardon.  Beg. 
Ori^.  288,312.  This  form  ofthe  word  occurs 
m  the  oldest  records;  as  Magna  Carta, 
the  Carta  de  Foresta,  (qq.  v.)     See  CharUk 

CARTA.  Span,  [from  Lat  charta,(^ 
v.]  In  Spanish  law.  A  letter  or  charter. 
Las  Parttdas,  part  3,  tit  18,  L  30. 

A  deed.     Id.  part  6,  tit  13, 1. 14. 

A  power  of  attorney.  WTUU's  New 
Becop.  b.  1,  tit  6,  ch.  1,  §  1. 

CARTA  DE  FORESTA.  L.  Lat  In 
old  English  law.  The  Charter  of  the  Fo- 
rest More  commonly  called  Ckaria  de 
Foresta,  (q.  v.) 

CARTE.  Fr.  In  French  marine  law. 
A  chart     Ord.  Afar.  liv.  1,  tit  8,  art  2,  8. 

CART  BOTE.  Wood  or  timber  wMch 
a  tenant  is  allowed  by  law,  to  take  from 
an  estate,  for  the  purpose  of  repairing  in* 
struments,  [including  necessary  vehicles,] 
of  husbandry.  2  Bl.  Com.  36.  See  Bote, 
Plough  bote. 

CARTMEN  are  common  carriers.  S 
ITenfs  Com.  698,  and  note.  See  AngeU 
on  Carriers,  §  74. 

CARTEL,  Ckartel.  An  instroment  or 
writing  for  settling  the  exchange  of  prison- 
ers of  war.     See  CharteL 

CARTEL  SHIP.  In  international  law. 
A  ship  of  truce ;  a  ship  or  vessel  comm»- 
sionea  in  time  of  war,  for  the  purpose  of 
effecting  the  exchange  of  prisoners,  or  car- 
rying proposals  of  any  kind  between  belli- 
gerent powers ;  and  which  is  privil^edfrom 
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capture.     Tomltns.     1    Kenfi   Com,  68. 
BroMde, 

CARUA     L.   Lat   [Fr.   came,  chare.l 

In  old    Eoglish  law.     A  plough.     More 

commonly  written  caruca,  (q.  v.)    Spelman, 

Caruagium  ;  carnage  or  carvage,  BraeU 

fol.  37.    See  Carucage. 

CARUCA.  L.  Lat  [See  CaruaJ\  In 
old  English  law.  A  plough.  Magna  Charta, 
c  5.  Bract,  fol.  40.  Fleta,  lib.  2,  c.  84. 
Spelman,  too.  Carucu  The  same  as  soca. 
Lilt,  sect  119.  Caruca  bourn;  a  plough 
of  oxen,  that  is,  drawn  by  a  pair  of  oxen. 
FUta,  lib.  2,  c.  73,  §  2.  I^qttos  vel  affros 
camcarum  vel  carectarum.  Id,  §  6.  ProB- 
cederel  caruca  boves;  the  plough  would  ffo 
before  the  oxen ;  it  would  be  putting  the 
plough  before  the  oxen.  /c?.  lib.  1,  c  31,  §  8. 
A  car  or  cart,  (carruca,)  Towns,  PL 
198,  239,  59.  1  Ld.  Raym.  75.  But  this 
is  rather  the  classical  meaning.  Spelman, 
Toc  Carua.  Sueton,  NerOy  30.  It  seems 
to  Lave  been  confounded  with  carucato, 
(q.  V.)  by  Jermyn,  in  Latch,  216. 

Carucagium;  carucage,  carnage,  or  car- 
Tage.    See  Carucage. 

CARUCAGR  [L.  Lat  carucagium, 
from  caruca,  a  plough.]  In  old  English 
law,  A  kind  of  tax  or  tributa  anciently 
imposed  upon  every  plough,  {carue  or 
plough  land)  for  the  public  service.  SpeU 
man,  voc  Carua.  Called  by  Bracton, 
(foL  Z*I,)  caruagium;  by  other  writers  caru- 
age,  and  carvage.  Cowell,  Blount,  voc. 
OarucatcL,     Termes  de  la  Ley. 

CARUCARIUS.  Lat  In  the  civil 
law.  The  driver  of  a  caruca  or  carruca, 
(q.  v.)     Dig.  19.  2.  13. 

CARUCARIUS.  L.  Lat  [from  caruca, 
a  plough.]  In  old  English  law.  A  plough- 
man. Reg.  Grig.  190.  Fleta,  lib.  2,  c. 
73,  §  2. 

CARUCATA.  L.  Lat  [from  caruca,  a 
plough.]  In  old  English  and  Scotch  law. 
A  carucate,  or  carve  of  land;  a  plough- 
land  A  quantity  of  land  containing  as 
much  as  might  be  tilled  by  one  plou^  in 
a  year  and  a  day.  Reg.  Orig.  1  b.  Co. 
Litt.  5  a,  69  a.  Skene  de  Verb.  Signif. 
Blount,  voc.  Carucate.  By  some  said  to 
be  one  hundred  acres.  Blount.  But  pro- 
bably of  no  fixed  quantity.  Thel.  big. 
Hb.  8,  c  12.     See  Carve,  Flougkland. 

A  team  or  draught  of  oxen,  (carucata 
bourn,)  for  drawing  or  ploughing.  Cowell. 
BhunL 

A  cart  load.  Blount.  Perhaps  a  corrup- 
tion of  careeta,  carreta,  or  carectata,  (qq.  y.) 


Carucatariue  ;  one  who  held  land  in  car- 
vage, that  is,  in  socage,  or  plough  tenure. 
Cowell.  Kenneth's  Par.  Ant.  S54,citedibid. 

CARUE.  L.  Fr.  A  carve  (of  land) ;  a 
ploughUnd.    Britt.  c.  84. 

CARVAGK  The  same  as.  carucage, 
(q.  V.)     Cowell.    Blount,  voc  Carucata. 

CARVE.  [L.  Lat  carua,  carucata;  L.  Fr. 
carue.^  In  old  English  law.  A  carucate 
or  ploughland.  Stat.  28  Udw.  I.  See  Ca- 
rucata,  Flougkland. 

CAS.  Fr.  Case ;  a,  or  the  case ;  an 
event  or  occurrence.  IJn  ceo  cas  e<  ^n  cas 
semblablee;  in  this  case  and  the  like  cases. 
Britt,  c.  75.  Si  cas  aveigne ;  if  the  case 
happen.    Id.  ibid. 

CASFORTUIT.  Fr.  In  the  law  of  in- 
surance. A  fortuitous  event ;  an  inevitable 
accident  JSmerig.  Tr.  dee  Aee.  ch.  12.  8 
KenCs  Com.  300.     See  Caeue  fortuitus. 

CASA.  ItaL  and  L.  Lat  In  old  Euro- 
pean law.  A  house.  LL.  Longob.  lib.  1, 
tit  18, 1.  1.  Id.  lib.  2,  tit  17,  L  1.  Spel- 
man. 

CASATA,  Cassata.  L.  Lat  [from  casa, 
q.  v.]  In  old  European  hiw.  A  house 
with  land  sufficient  for  the  support  of  one 
family.  Otherwise  called  kida,  a  hide  of 
land,  and  by  Bede,  familia.  Spelman, 
voc.  Casa. 

CASATUS,  Cassatus.  L.  Lat  [from 
casa,  q.  v.]  In  old  European  law.  A  vas- 
sal or  feudal  tenant  possessing  a  casata,  (q. 
V.) ;  that  is,  having  a  house,  household,  and 
property  of  his  owin  {suae  cedes,  suam 
familiam,  suum  peculium.)  The  casati,  or 
cassati  embraced  both  bond  and  free  ten- 
ants engaged  in  husbandry,  (vassalli  colo- 
nici.)     Spelmxin,  voc.  Ca.sa. 

Tne  ceorls  mentioned  in  the  later  Anglo- 
Saxon  charters  are  sometimes  so  named. 
Cart.  Ofce,A.D.  780.  1  Spencers  Chancery, 
50,  and  notes  (t),  (k),  ibid. 

CASAMENTUM.  L.  Lat  [from  casa, 
q.  v.]  In  old  European  law.  The  land 
held  oy  a  vassal  or  tenant;  his  holding  or 
tenement,  {territorium  vassalli,  tenemen- 
tum.)  Spelman.  The  same  as  casata,  (q.  v.) 

CASE.  A  suit  or  action ;  a  cause.  The 
Lat  casus  had  formerly  the  same  meaning. 
Bract,  fol.  301  b. 

A  ca^e,  in  the  sense  of  the  constitution  of 
the  United  States,  (Art  IIL  Sect  IL)  is 
a  suit  in  law  or  equity,  instituted  accord- 
ing to  the  regular  course  of  judicial  pro- 
ceedings, and  arises  when  some  subject, 
touchi^^the  constitution,  laws  or  treaties 
of  the  United  States,  is  submitted  to  the 
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conrte  by  a  party  who  asserts  his  rights  in ' 
the  form  prescribed  by  law.  Story  on 
Const  §  1646,  (b.  3,  ch.  38.)  See  1  Kenes 
Com.  325,  326.  9  WkeaUnCs  R,  819.  9 
Peters'  K  224.  Bartley,  C.  J.  (dissenting) 
6  Ohio  St,  B.  867,  358. 

CASE,  [Lat  casus,  Fr.  cos,],  or  TRES- 
PASS ON  THE  CASK  In  practice.  A 
form  of  personal  action  ex  delicto^  less  an- 
cient than  the  other  forms,  invented  under 
the  authority  of  the  statute  of  Westminster 
2,  (13  Edw.  I.)  c.  24,  as  a  remedy  for  in- 
juries to  which  the  older  forms  were  not 
adapted,  and  intended  to  supply  the  defect 
which,  in  this  respect,  was  found  to  exist  in 
the  original  scheme  of  personal  actions. 
3  Steph.  Com.  461.  Steph.  PL  6,  16, 
(Am.  ed.  1824.)  It  received  the  name  of 
case  from  the  circumstance  of  the  plaintiff's 
whole  case  or  cause  of  complaint  oeing  set 
forth  at  length  in  the  original  writ,  contra- 
ry to  the  usual  practice  m  those  formulae. 
Beg.  Orig.  105, 106.  3  Bl  Com.  122.  It 
was  called  trespass  on  the  case,  because  it 
was  devised  upon  the  analogy  of  the  old 
form  of  trespass.  3  Steph.  Com.  ub.  sup. 
The  first  example  in  the  books,  of  the  use  of 
this  action,  or  rather  the  earliest  reported 
case  in  which  it  is  mentioned,  occurs  in  the 
reign  of  Edward  III.  22  Ass.  41.  3  Beeves' 
Hist.  Eng.  Law,  89.  See  Id.  243,  891. 
And  see  1  S pence's  Chancery,  237 — 243. 

This  action  is  very  comprehensive  in  its 
scope,  and  may  be  said  to  lie  in  every  case 
where  damages  are  ckdmed  for  an  injury  to 
person  or  property,  not  falling  within  the 
compass  of  the  other  forms.  3  Steph.  Com. 
462.  3  Wooddes.  Lect.  88—119.  It  is 
the  peculiar  and  appropriate  remedy  for 
injuries  committed  without  force,  and  where 
the  damage  sustained  is  only  consequential. 
3  Bl.  Com.  122,  123.  See  further  as  to 
this  action,  and  the  particular  cases  in  which 
it  lies,  1  Chitt.  PI.  132—145.  U.  S.  Di- 
gest, Action  upon  the  case,  I. 

CASE.  In  practice.  A  written  state- 
ment of  facts,  drawn  up  in  a  certain  form, 
and  intended  to  be  submitted  to  a  court  of 
law  for  its  opinion  or  judgment  There 
are  various  kinds  of  cases,  as  ccues  reserved 
on  the  trial  of  a  cause,  ca^es  agreed  on  with- 
out trial,  and  cases  made  to  move  for  a  new 
trial.     See  infra. 

CASE  AGREED  ON.  In  practice.  A 
statement  of  facts  in  writing,  agreed  upon 
between  the  parties  to  an  action,  and  sub- 
mitted to  the  court  without  trial,  in  order 
to  obtain  an  opinion  or  decision  upon  the 


points  of  law  arising  on  such  hct^  This 
18  sometimes  called  a  case  stated.  3  Whar- 
ton's  B.  143.     8  Serg.  d:  B.  629. 

In  England,  by  statute  3  &  4  Will  IV. 
c.  42,  8.  25,  the  parties  are  allowed  to  frame 
a  case  of  this  kind  immediately  after  issue 
joined,  and  bring  it  at  once  before  the 
court  in  banc  for  its  decision,  in  order  to 
avoid  the  expense  and  delay  of  a  trial  3 
Steph.  Com.  621. 

CASE  RESERVED,  OR  MADE  In 
practice.  A  statement  in  writing,  of  the 
facts  proved  on  the  trial  of  a  cause,  drawn 
up  and  settled  by  the  attorneys  and  counsel 
for  the  respective  parties,  under  the  8upe^ 
vision  of  the  ju<^,  for  the  purpose  of 
having  certain  points  of  law,  which  arose 
at  the  trial,  and  could  not  then  be  satisfa^ 
torily  decided,  determined  upon  full  aigu- 
ment  before  the  court  in  banc*  This  is 
otherwise  called  a  special  case;  and  it  is 
usual  for  the  parties,  where  the  law  of  the 
case  is  doubtful,  to  agree  that  the  juiy  shall 
find  a  general  verdict  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  upon  such 
a  xaM  to  he  made;  instead  of  obtaininf 
from  the  jury  a  special  verdict.  3  BL  Cam. 
378.  3  Steph.  Com.  621.  Steph.  PL  92, 
93.  1  Arch.  Pr.  216.  1  Burr.  Pr.  242, 
463.     See  Special  verdict. 

Lord  Mansfield  said,  in  Luke  v.  Lvdc,  he 
always  leaned,  (even  where  he  had  himself 
no  doubt)  to  make  cases  for  the  opinion  of 
the  court ;  but  he  took  particular  care  that 
this  should  not  create  delay  or  expense  to 
the  parties,  and  therefore  he  alwap  dic- 
tated the  case  in  court,  and  saw  it  si^ed 
by  counsel  before  another  case  was  called, 
and  always  made  it  a  condition  in  the  rule 
that  it  should  be  set  down  to  be  argued 
within  the  first  four  days  of  the  term.  2 
Burr.  887.  In  modem  practice,  however, 
only  a  memorandum  of  the  facta  is  made  at 
the  trial ;  and  the  case  itaelf  is  not  prepared 
until  some  days  after. 

CASE  TO  MOVE  FOR  NEW  TRIAL 
In  practice.  A  case  prepared  by  the  party 
against  whom  a  verdict  has  been  given, 
upon  which  to  move  the  court  to  set  aaidc 
the  verdict  and  grant  a  new  trial  Orak 
Pr.  330.  1  Burr.  Pr.  469.  See  J^ew 
Trial. 

CASEATRIX.  L.  Lat  [firom  casm, 
cheese.]  In  old  English  law.  A  dairy- 
woman.  Fleta,  lib.  2,  c.  87,  where  her 
duties  are  described. 

CASSARE.  L.  Lat  Ffrom  Lat  cassus, 
void.]    In  old  English  law  and  practice. 
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To  qnaab,  or  make  Toid,  {irritum  reddere)  ; 
to  anno].  Ducange,  Donum  iuum  pent- 
tu8  cassetur;  his  gift  shall  be  entirely  an- 
nulled. J%.  Chart.  9  Hen.  III.  c.  36. 
Cassabitur  breve  ;  the  writ  shaU  be  quashed. 
Fleta^  lib.  5,  c.  6,  §  47.  Casgatce  ;  quashed, 
as  pleas,  {exceptions).     Bract,  foL  394. 

To  abate.     Towns,  PI  26,  69. 

CASS ATIO.  L.  Lat.  [from  cassare,  a.  v.] 
In  old  practice.  A  quashing,  or  making 
Toid;  an  abatement  Towns,  PI,  26, 
59. 

CASSATION,  COURT  OF.  [Fr.  cour 
de  cassation^  The  highest  court  in  France ; 
so  termed  from  possessing  the  power  to 

?aa8h  {casser)  the  decrees  of  inferior  courts, 
t  is  a  court  of  appeal  in  criminal  as  well 
as  civil  cases.  It  was  established  in  1790, 
under  the  name  of  the  Tribunal  of  cassatiouy 
and  received  its  present  name  in  1804. 
Encyclop,  Americ.     Brande, 

CASSETUR  BILLA,  or  QUOD  BIL- 
LA  CASSETUR.  KLat  mat  the  bill 
be  quashed.)  In  practice.  The  form  of 
the  judgment  for  the  defendant  on  a  plea 
in  abatement,  where  the  action  was  com- 
menced by  bill,  {billa,)  3  Bl.  Com,  303. 
Steph  PI.  128,  131,  (Am.  ed.  1824.) 

The  form  of  an  entry  made  by  a  plain- 
tiff on  the  record,  after  a  plea  in  abatement, 
where  ho  found  that  the  plea  could  not  be 
confessed  and  avoided,  nor  traversed,  nor 
demurred  to ;  amounting,  in  fact,  to  a  dis- 
continuance of  the  action.  2  Arch,  Pr,  3, 
236.     1  7W<f «  Pr,  683. 

CASSETUR  BREVE,  or  QUOD 
BREVE  CASSETUR.  L.  Lat  (That 
the  writ  be  quashed.)  In  practice.  The 
form  of  the  judgment  for  the  defendant  on 
a  plea  in  abatement,  where  the  action  was 
commenced  by  original  writ,  {breve,)  3  Bl, 
Com,  803.  Steph,  PI,  107,  109,  (128, 
131,  Am.  ed.  1824.) 

To  CAST.  [L.  Fr.  jecter,  getter;  Lat 
projicere,]  In  old  English  practice.  To 
all^e,  offer  or  present;  to  put  forward. 
To  cast  an  essoign  was  to  allege  an  excuse 
for  the  fJEiilure  of  a  party  to  appear  in  court, 
on  the  return  of  the  original  writ  3  Steph, 
Com,  659.  3  Bl.  Com,  278.  Roscoe's 
Beal  Act,  156.  To  cast  a  protection  was 
to  present  or  allege  it  as  an  excuse.  Co, 
LUt,  128  a,  130,  131.  3  Beeves'  Hist, 
Eng,  Law,  406. 

This  word  is  now  used  as  a  popular 
rather  than  a  technical  term,  in  the  sense 
of— to  overcome,  overthrow  or  defeat  in  a 
dvil  action  at  law.     W^ter, 


CAST.  [Lat  jactus,']  Overthrown  or 
defeated  in  an  action,     oee  supra, 

CASTELGARDUM.  L.  Lat  In  feu- 
dal law.  The  defence  or  guard  of  a  castle, 
{castelli  guardia.)  Spelman,  See  Castle- 
guard. 

CASTELLAIN.  [Fr.  chastellain,  cos- 
telein  ;  L.  Lat  castellanus,  castellarius,  qq. 
v.]  In  old  English  law.  The  keeper  or 
detain  of  a  castle  or  fortified  house,  {prce- 
fectus  castrij)  acting  as,  or  for  its  owner, 
{domini  vices  ibidem  agens.)  Spelman,  voc 
Castellum,  The  constable  of  a  castle.  Id, 
BracL  foL  363,  69  b.  2  Inst,  31.  Termes 
de  la  Leg,     Blount. 

CASTELLANUS,  Castellanius,  CasteU 
ktrius.  L.  Lat  [from  castellum,  q.  v.]  In 
old  English  law.  A  castellain ;  the  keeper, 
captain  or  constable  of  a  castle.  Spelman, 
voc.  Castellum,  Bract,  fol.  363.  Cart,  de 
Forest,  c.  14.  Fleta,  lib.  2,  c.  50,  §  21. 
See  Castellain, 

An  officer  of  the  forest  Manwood,  part 
1,  p.  113.     Blount, 

CASTELLANIA,  CasUllatura,  L.  Lat 
[from  castellanus,  q.  v.]  In  old  English 
taw.  The  office  of  a  castellain ;  the  terri- 
tory or  jurisdiction  of  a  castle.  Spelman, 
voc.  Castellum. 

CASTELLARIUM,  CASTELLATUS. 
L.  Lat  [from  castellum,  q.  v.]  In  old  Eng- 
lish law.  The  precinct  or  jurisdiction  of 
a  castle.     Blount, 

CASTELLORUMOPERATIO.  L.Lat 
In  Saxon  and  0I4  English  law.  Castle 
work.  Service  and  labor  done  by  inferibr 
tenants,  for  the  building  and  upholding  cas- 
tles, and  public  places  of  defence.  One  of 
the  three  necessary  charges,  {trinoda  neces- 
sitas)  to  which  all  lands  among  the  Saxons 
were  expressly  subject  CoweU.  Kenneifs 
Par.  Ant.  114.     See  Trinoda  necessitas. 

CASTELLUM.  L.  Lat  In  old  law. 
A  castle ;  a  fortified  building,  place  or  town. 
Dicitur  tam  pro  villa,  quam  pro  oppido  et 
structura  munita.     Spelman, 

CASTER,  CESTER,  CHESTER.  Ter- 
minations of  the  names  of  various  places  in 
England ;  derived  from  the  Lat  castrum, 
a  fort  or  camp,  which  was  appended  by  the 
Romans  to  the  names  of  those  places 
where  they  fortified  themselves.     Tomlins, 

Whishaw,  

CASTIGATORIUM.    L.  Lat    In  old 

English  law.     A  castigatory.     Pillorium, 

tinworale  vel  castigatorium,    Fleta,  lib.  2, 

c.  12,  §  29.     See  Castigatory. 

CASTIGATORY.     [L.  Lat  castigatori- 
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«m,  from  Lat  castipare,  to  correct]  In 
old  English  law.  An  engine  of  correction 
for  the  pnnishment  of  scolds  or  unqniet 
women ;  otherwise  called  the  cueking  stool, 
trebueket,  and  tumbrel,  4  BL  Com,  168, 
169.  Fleta,  lib.  2,  c.  12,  §  29.  See  Cos- 
iigatorium,  Cueking  stool, 

CASTLEGUARD,  CasUlgard,  Castle- 
ward.  [L.  Lat  castelgardum,  ccLStelli  guar- 
dia,  toardum  castrij  custodia  castri.^  In  feu- 
dal and  old  English  law.  The  defence  or 
guard  of  a  castle,  otherwise  called  watch  and 
ward.  A  species  of  feudal  service  or 
tenure ;  a  kind  of  tenure  by  knight's  service. 
Spelman^YOC.  Castelgardum,  Termesdela 
Leg.  Litt.  sect  111.  Co.  Litt.  82  b. 
The  service  was  sometimes  changed  into  an 
annual  rent,  and  then  the  tenure  became  a 
tenure  in  socage.  4  Co.  88 ;  LuttrePs  case. 
See  3  How.  St.  Trials,  866. 

An  imposition  anciently  laid  upon  such 
persons  as  lived  within  a  certain  distance  of 
any  castle,  towards  the  maintenance  of 
such  as  watched  and  warded  the  castle. 
Magna  Ckarta,  c.  20.  Stat.  32  Hen,  VIII. 
c  48.     Cowell. 

The  circuit  itself,  inhabited  by  such  as 
were  subject  to  this  service.  Cowell. 
Blount.     Termes  de  la  Leg. 

CASTLEGUARD  RENTS.  In  old  Eng- 
lish law.  Rents  paid  by  those  that  dwelt 
within  the  precincts  of  a  castle,  towards  the 
maintenance  of  such  as  watched  and  warded 
it  Stat.  22  &  23  Car.  IL  c.  24.  See 
Castleguard.  « 

CASTRENSIS.  Lat  [from  castrum,  a 
camp.]  In  the  Roman  law.  Relating  to 
the  camp  or  military  service. 

Castrense peculium  ;  a  portion  of  proper- 
ty which  a  son  acauired  in  war,  or  from  his 
connection  with  the  camp.  J)ig.  49.  17. 
See  Peculium  castrense. 

CASTRUM.  Lat  In  the  Roman  law. 
A  camp. 

In  old  English  law.  A  castle.  Bract. 
foL  69  b.     Fleta,  lib.  2,  c.  47,  §  1. 

A  castle,  including  a  manor.  4  Co.  88 ; 
LuttrePs  case.     2  Inst.  31. 

CASU  CONSIMILI.  See  Consimili 
casu. 

CASU  PROVISO.  L.  Lat  (In  the 
case  provided.)  In  old  English  practice. 
A  writ  of  entry  given  by  the  statute  of 
Gloucester,  6  Edw.  L  c.  7,  where  a  tenant 
in  dower  aliened  in  fee,  or  for  life.  It  lay 
for  him  in  the  reversion  against  the  alienee, 
during  the  life  of  the  tenant  in  dower. 
F.N.B.205N.     Termes  de  la  Leg.    JRos- 


cois  Real  Act.  94.  It  received  its  name 
from  a  clause  which  it  contained,  referring 
to  the  statute  in  that  com  provided.  Id.  95. 
CASUAL  EJECTOR.  In  practice.  The 
nominal  defendant  in  an  action  of  eject- 
ment ;  so  called  because,  by  a  fiction  of 
law  peculiar  to  that  action,  he  is  supposed 
to  come  casuallg,  or  by  accident  upon  the 
premises,  and  to  turn  out  or  eject  the  law- 
ful possessor,  3  Bl.  Com.  203.  3  Steph. 
Com.  670,  et  seq.  Adams  on  Eject  15, 16. 
This,  with  other  fictions  of  the  action  of 
ejectment,  has  been  abolished  by  the  laws  of 
several  of  the  United  States.  2  N.  7. 
Rev.  St.  [304,1  231,  8  6.  Mich.  Rev.  St. 
471,  sec.  6,  (ed.  1838.) 

CASUALIS.  Lat  [from  casus,  acci- 
dent] In  old  English  law.  Casual;  ac- 
cidental Homicidium  casuale.  FletOy  lib. 
1,  c.  31,  §  4.       • 

CASUALTIES  OF  SUPERIORITY. 
In  Scotch  law.  Certain  emoluments  arising 
to  a  superior,  which,  depending  on  the  oc- 
currence of  certain  circumstances,  are 
termed  casualties,  in  contradistinction  to 
the  feu-duty,  or  fixed  emolument  arising 
from  the  contract  of  feu.     BelVs  BicL 

CASUALTY,  [from  Lat  casus,  q.  v.] 
Inevitable  accident;  an  event  not  to  be 
foreseen  or  guarded  against  A  loss  from 
such  an  event  or  cause ;  as  by  fire,  ship- 
wreck, lightning,  &c.  Storg  on  Bailm. 
§240. 

CASUS.  Lat  [from  cadere,  to  fall,  to 
happen;  Fr.  cos."]  A  case.  Casus  istt 
evenit  apud  Clarendons;  that  case  hap- 
pened at  Clarendon.  Bract,  fol.  45.  ^i 
tamen  casus,  quo,  he. ;  there  is,  however, 
a  case  in  which,  <&;c  Inst.  2. 14.  pr.  Facta 
et  casus  qui  quotidie  emergunt ;  the  &cts 
and  cases  which  daily  arise.  Bract.  foL  1  h. 
In  omni  casu.  Id.  foL  23.  In  hoe  casu. 
Id.  ibid.  Id.  fol  216.  /n*/.2.14.6.  In 
primo  casu,    Fleta,  lib.  2,  c  66,  §  18. 

A  case  at  law ;  a  cause  or  action.  Cadit 
mulier  h  casu ;  the  woman  loses  her  case. 
Bract,  fol.  301  b. 

An  event ;  a  circumstance  or  combina- 
tion of  circumstances.     See  Casus  foederis. 

A  chance;  an  accident  or  misfortune, 
Inst.  4.  3.  3.     See  Casus  fortuitus. 

CASUS  FOEDERIS.  Lat  The  case 
of  the  treaty  or  compact ;  the  case  or  event 
contemplated  by  a  treaty;  a  case  wiUdn  it, 
or  to  which  it  applies.  1  Kenfs  Com.  49. 
Wells,  aig.  3  Cowen^s  R.  104.  Applied 
to  an  exigency  contemplated  by  the  consti- 
tution of  the  United  States,  (the/oN^wt  of 
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the  nnioiL)  Id.  264.  Applied  also  to  an 
ordinary  contract^  as  to  a  respondentia 
bond.    Story,  J.  4  Mason's  B.  253. 

CASUS  FORTUITUS.  L.  Lat  [Fr. 
COS  fortuit.]  A  fortuitous  or  accidental 
erent;  an  inevitable  accident  An  event 
occurring  without  the  intervention  of  human 
agencjy  and  producing  a  loss,  in  spite  of  all 
Iraman  effort  or  sagacity.  3  Kent's  Com, 
^16,  300.  Quod/ato  [damno  fatalt]  conr 
imgUj  el  cuivis  diligenitssimo  possit  contin- 
gen;  that  which  hi^pens  from  a  cause 
abo?e  homan  control,  and  which  may  hap- 
pen to  any  one,  even  the  most  careful 
Id,  ibid,  Accidsns  quod  per  eustodiamy 
cttfom,  et  diliffentiam  mentis  humance  evi- 
tori  non  potest ;  an  accident  which  cannot 
be  avoided  by  the  utmost  caution  and  ef- 
fort of  the  human  mind.  Stracchoy  Olossa. 
S2,  cited  3  Ken^s  Com.  300,  note.  Ad  vim 
fMJorem  vel  ad  casus  fortuitos  non  tenetur 
jtMf,  nisi  sua  culpa  intervenerit ;  in  cases 
of  superior  force  or  inevitable  accident,  a 
person  is  notbound,  unless  his  own  miscon- 
duct be  concerned.   Fleta,  lib.  2,  c  72,  §  16. 

Cms  f ortDitiu  loi  est  tpenidui ;  et  lemo 
teMtDrdifinan.  A  fortuitous  event  is  not 
to  be  expected,  and  no  man  is  bound  to 
foretell  [or  foresee  it].    4  Co.  66. 

Catu  fortaitoi  len  eit  tnpponendm.    A 

tonitous  event  is  not  to  be  presumed. 
Hardr.  82,  ai^. 

CASUS  MAJOR.  Lat  In  the  civil 
law.  A  casualty ;  an  extraordinary  casual- 
ty, as  fire,  shipwreck,  &c  JHff.  44. 7.  1.  4. 
Story  on  Bailm.  §  240. 

CASUS  OMISSUS.  Lat  A  case 
omitted,  overlooked  or  not  provided  for. 
Applied  usually  to  omissions  m  a  statute  to 
provide  for  a  particular  case.  2  Bl.  Com. 
260.  4  Id.  302.  See  1  W.  Bl.  496. 
Com.  50.     1  P.  Wms.  392.     11  Ikut,  1. 

Ciiiii  offlinai  et  •bllTioBl  datu  diipoii- 
tioil  jnrii  eommmit  relinqoitDr.    A  case 

omitted  and  given  to  oblivion  [forgotten] 
is  left  to  the  disposal  of  the  common  law. 
S  Co.  SB.  A  particular  case,  left  unpro- 
vided for  by  statute,  must  be  disposed  of 
according  to  the  law  as  it  existed  prior  to 
such  statute.     Broom's  Max.  [37.] 

CATALLA.  L.  Lat  In  old  English 
law.  Chattels,  or  catalsy  as  anciently  writ- 
ten. A  term  including  all  property  move- 
able and  immoveable,  except  fees  and  free- 
holds ;  (omnia  bona  mobitia  et  immobiliOy 
qucB  nee  feoda  sunt,  nee  libera  tenem^enta.) 
Spelman.  Termes  de  la  Ley,  voc  Calais. 
Beg.  Grig.  189  b.    1  SU]^  Com.  262. 

Vol  L 


Quamdiu  catalla  dMloris  prcssencia  suffi- 
ciant  ad  debitum  reddendum ;  as  long  as 
there  are  present  sufficient  chattels  of  the 
debtor  to  pay  the  debt  Mag.  Cart.  9  Hen. 
IIL  c  8.  Quamdiu  catalla  debitoris  suffi- 
ciant  ad  debitum  reddendum.  Mag.  CarL 
Johan.  c  9.  Dum  catalla  debitoris  suffi- 
ciant.  Artie.  Mag.  Carl.  Johan.  c  6. 
Omnia  catalla  cedant  defunclo;  all  the 
chattels  shall  belong  to  the  deceased. 
Mag.  Cart.  9  Hen.  UL  c  18.  Id.  Johan. 
c  26.     See  ChatUls. 

This  word  is  considered  by  Spelman  as 
derived,  by  contraction,  from  capitaliay 
(which  see).  The  singular  catallum  (q.  v.) 
rarely  occurs,  although  Bracton  uses  it  in 
several  placeis.  Catallay  according  to  the 
same,  writer,  had  nearly  or  quite  the  sense 
of  averiay  (beasts  or  cattle),  being  demand- 
able  under  that  name.  ^ract.  fol.  159  b. 
See  Averia.  It  seems  to  have  been,  from  a 
very  early  period,  united  with  the  word 
bonoj  in  the  phrase  bonaet  catalla,  of  which 
the  £uniliar  modem  phrase  goods  and  chat- 
tels is  a  translation.  Bra^t.  foL  60  b. 
Beg.  Grig.  140, 141. 

CATALLA  OTIOSA  L  Lat  In  old 
English  law.  Dead  good?  or  chattels,  as 
distinguished  from  animals.  Idle  cattle, 
that  is,  such  as  were  Bot  used  for  working, 
as  distinguished  from  beasts  of  the  plough ; 
called  also  animaha  otiosa^  and  averia  olio- 
so.  Bract,  fol  211  y  211  h.  -F^to,  lib.  4,  c. 
17,  8  15.     3  Bl.  Com.  9. 

CATALLIS  CAPTIS  NOMINE  DIS- 
TBICTIONIS.     See  De  eatallisy  <fec. 

CATALLIS  REDDENDIS.  See  De 
cataUis  reddendis. 

CATALLUM.  L.  Lat  InoldEngHsh 
law.  A  chattel  ^isi  catallum  quod  conr 
tinetur  in  carta  ;  except  the  chattel  which 
is  contained  in  the  charter.  Art  Mag. 
Cart.  Johan.  c.  34.  iTm  sortemy  hoc  esty 
catallum  in  charta  contenlum ;  except  the 
principal,  that  is,  the  chattel  contained  in  the 
charter.  Stat.  Merlon.  Fletay  lib.  2,  c 
67,  §  8*.  Bract.  foL  60  b.  See  Id.  foL 
131,272.  Laicum  catallum ;  a  lay  chattel 
Id.  fol  412.  A  word  of  rare  occurrence. 
See  Catalla. 

This  word  occurs  in  the  kws  of  the  Ala- 
manni  L.  Alaman.  tit  82.  Spelmany  voc 
Transpasso.  But  it  is  not  noticed  by  Spel- 
man in  his  derivation  of  the  plural  catalla 
from  capilalia.  The  singular  of  the  latter 
was  capitalCy  the  change  of  which  into 
catallum  does  not  i^pear  so  obvious.  See 
Capitale. 
17 
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CATANEUS.  L.Lat  In  feudal  law. 
A  tenant  in  capite,  or  in  chief.  Spelman, 
A  captain.    Id, 

Considered  by  Spelman  as  an  abbrevia- 
tion or  contraction  of  capitaneuty  just  as 
cat€tlla,  or  catalia  was  of  eapitalia.  See 
Capitaneus. 

CATCHPOLE.  JlluLaLcachepoluSyCaee- 
polusJ]    An  ofScer  wbo  makes  arrests. 

Hiougli  now  employed  as  a  term  of  con- 
tempt for  a  sheriff's  officer,  this  word  seems 
to  have  been  formerly  used  without  re- 
proach, as  an  ordinary  official  epithet  Stat, 
26  Udw.  III.  St  4,  c.  2.     Cowell.     Blount. 

CATENARE.  L.  Lat  [from  catena,  a 
chain.]  In  old  English  law.  To  chain. 
Catenavit  et  in  /ems  tenuit ;  chained  and 
kept  in  irons.  Mem,  in  Scacc,  H.  23 
Edw.  I. 

CATER  COUSIN.  A  corruption  of 
guater  eoutin,  according  to  Blackstone. 
Law  TractSy  6. 

CATEUX.  Norm.  Chattels.  See 
Ckateux, 

CATHOLIC  CREDITOR.  In  Scotch 
law.  An  universal  creditor;  one  whose 
debt  is  secured  over  several  subjects,  or 
over  the  whole  subjects  belonging  to  the 
debtor.     BeWs  Dkt, 

CATHOLIC  EMANCIPATION  ACT. 
The  statute  of  10  Geo.  IV.  c  7,  by  which 
Roman  Catholics  were  restored,  in  general, 
to  the  full  enjoyment  of  all  civil  rirfits,  ex- 
cept that"  of  holding  ecclesiastlcaT  offices, 
and  certain  high  appointments  in  the  «tate. 
3  Steph.  Com.  109. 

CATTEL.  An  old  form  of  cattle. 
Finches  Law,  b.  2,  c.  11. 

CATTLE-GATK  In  English  law.  A 
right  to  pasture  cattle  in  the  land  of 
another.  It  is  a  distinct  and  several  inter- 
est in  the  land,  passing  by  lease  and  release. 
13  Ikut,  156.  6  Taunt.  811.  See  34 
English  Com.  Law  d  Eq.  R.  611. 

CAUDA  TERR^  L.  Lat  In  old 
Englbh  law.  A  land's  end ;  or  the  bottom 
or  extreme  part  of  a  ridge  or  furrow  in 
arable  land.  Cowell.  The  bottom  or  low- 
er end  of  a  field ;  perhaps,  a  slip  of  un- 
ploughed  land  at  the  lower  end  of  a  field, 
as  caput  terras,  a  headland,  was  at  the  upper 
end.*     See  Abuttals,  Butts,  Headlands. 

CAULCEIS.  L.  Fr.  A  word  used  in 
old  statutes,  (6  Hen.  VI.  c  6,)  to  s^ify 
causeways,  or  causeys.  From  the  Latin 
calcetum,  (a.  v.)     CowelL     Blount. 

CAUPO.  Lat  In  the  civil  law.  An 
innkeeper.    Dig.  4. 9. 4, 6.    See  Ca^ipones. 


CAUPONA.  Lat  [firom  caupo,  q.  y.] 
In  the  civil  law.  An  inn  or  tavern.  IntU 
4.  6.  3.  Big.  4. 9.  1.  6.  Id.  4.  9. 6.  Id. 
41.  6. 

CAUPONES.  Lat  (pL  of  <»«/».)  k 
the  civil  law.  Innkeepers.  Dig.  4. 9. 1.  5. 
Id.  47.  6.     Story  on  Agency,  §  458. 

CAURSINES.  [L.  Lat  caomm,ca«r- 
sini,  corsini.]  Italian  merchants  who  came 
into  England  in  the  reign  of  Henry  III., 
where  they  established  themselves  as  money 
lenders,  but  were  soon  expelled  for  tbeir 
usunr  and  extortion.  Cowell.  Blowd. 
Spelman,  voc.  Caursini.  Matth.  Paris, 
cited  ibid.  They  seem  to  have  been  Lom- 
bards, deriving  their  name  firom  a  town  in 
Lombardy. 

CAUSA.  Lat  A  cause ;  an  occasion; 
a  reason.  Causa  proxima  ;  the  next  or  im- 
mediate cause ;  sometimes  called  causa  eau- 
sata,  a  cause  produced  by  a  previous 
cause.  Causa  remota  ;  the  remote  or  origi- 
nal cause ;  sometimes  called  causa  causam^ 
a  cause  producing  another  cause.  Lord 
EUenborough,  4  Vampb.  284.  Sometimes 
called  causa  causa,  the  cause  of  a  canse. 
Causa  causas  est  causa  causati  ;  the  cause 
of  a  cause  is  the  cause  of  the  thing  caused. 
12  Mod.  639.     But  see  infra. 

In  actions  on  the  case,  a  distinction  was 
formerly  made  between  causa  cousans,  the 
remote  cause,  and  causa  causata,  the  con- 
sequential damage,  or  immediate  cause  of 
the  action.  3  lUevei^  Hist  Eng.  Law,  244. 
"  Where  a  man  is. interrupted  in  exercising 
an  ofSce,  that  is  causa  causans,  by  whi(£ 
he  loses  his  fees,  &c,  and  that  is  cmm 
causata,  the  immediate  cause  or  point  of 
the  action."  9  Co.  50,  61 ;  The  Earl^f 
Shrewsbury's  case.  The  term  causa  wti- 
sans  is  still  in  use.  "  The  entrusting  such 
a  powerful  and  dangerous  engine  as  a  loco- 
motive, to  one  who  will  not  submit  to  con- 
trol and  render  implicit  obedience  to  orders, 
is  itself  an  act  of  negligence,  the  cauts 
causans  of  the  mischief;  while  the  proxi- 
mate cause,  or  the  ipsa  negUgentia  which 
produces  it,  may  truly  be  said,  in  most 
cases,  to  be  the  disobedience  of  orders  by 
the  servant  so  entrusted."  Grier,  J.  H 
Howard's  R.  487. 

CauM  proiima,  Bon  remota,  tpeeUtir. 
The  immediate,  not  the  remote  cause,  is 
looked  at,  or  considered.  Lord  Ellen- 
borough,  12  East,  648.  3  KenCs  Cosu 
302.  Story  on  Bailm.  §  515,  and  notes. 
Or,  in  the  language  of  Lord  Bacon,  II  JHK 

ion  remota  caiiia,8edproiiBa9eetatir.  In 
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lawy  n6t  the  remote  but  the  immediate 
oaose  18  considered     Bac.  Max.  Reg.  1. 
**  Though,  in  philosophy,  they  say  causa 
cau9<»  est  causa  causati  [see  supraj]  yet  in 
law,  the  immediate  cause  is  respected.'* 
Frem.  339.     "  It  were  infinite  for  the  law 
to  jud^e  the  caoses  of  causes,  and  their 
impulsions  one  of  another ;  therefore  it  con- 
tenteth  itself  with  the  immediate  cause, 
and  judgeth  of    acts    by  that,   without 
looking  to  any  further  degree."   Bac.  Max. 
«i.  tup.    Lord  Bacon  h^  illustrated  this 
maxhn  by  examples  of  covenants,  leases, 
feofiments   and    other    conveyances.     In 
modem  practice,  however,  it  is  chiefly  ap- 
plied to  the  Uw  of  marine  insurance,  m 
which  it  is  an  established  rule  that  the 
loss  must  be  a  direct  or  inunediate,  and 
not  a  remote  consequence  of  the  peril  in- 
•uped  agamst     Park  an  Ins.  (8th  ed.)  181. 
Broom's  Max.  104,  [166.]    1  Keman's  R. 
9, 15.    Thus,  if  a  ship  be  driven  ashore  by 
the  wmd,  and  in  that  situation  be  captured 
by  an  enemy,  the  loss  is  to  be  imputed  to 
the  capture,  and  not  to  the  stranding.     3 
Kei^s  Com.  302,  and  note.     In  this  in- 
rtance,  the  stranding  is  the  causa  remota, 
or  causans  ;  the  capture  the  causa  proximay 
or  causata.    But    see    2  Bing.   206.     1 
Story's  R.  167.     Curtis,  J.  14  Howard's 
i^366. 

The  same  maxim  is  applied  in  the  law  of 
•^ncy;  an  agent  not  being  responsible 
for  a  loss  occasioned  by  an  act  or  omission 
on  his  part,  where  the  loss  is  merely  a  re- 
mote consequence  of  such  act  or  omission.* 
Story  on  Agency,  §  217  c 

CiBu  et  origo  est  miterift  negotii.    The 

cause  and  origin  is  the  substance  of  the 
thing;  the  cause  and  origin  of  a  thing  are 
a  material  part  of  it  The  law  regards  the 
ori^nal  act  1  (7o.  99,  Shelley's  case. 
Thmgs  are  construed  according  to  their 
cause  and  beginning.  Finch's  Law,  b.  1, 
ch.  3,  p.  10.  WingaU's  Max.  41,  max.  21. 
Id.  61.  max.  26.  This  is  substantially  the 
same  with  the  maxim  of  the  civil  law : — 
Cijuqte  rei  potiisima  pan  principiam  est. 
The  chiefest  part  of  every  thing  is  the  be- 
ginning.    Dig.  1.  2.  1. 

CAUSA.  Lat  In  old  English  law. 
A  title ;  a  source,  mode  or  ground  of  ac- 
quisition. '  1  Mackeld.  Civ.  Law,  273, 
§  263.  Titulus  est  justa  caxis&possidendi  id 
quod  nostrum  est ;  title  is  the  lawful  ground 
o(  possessing  that  which  is  ours.  8  Co. 
1 68,  [305].  Inter  alias  causas  acquisitionis, 
fiuxgnoy  ceUbriSj  et  famosa,  est  causa  donOr 


tumis;  among  other  sources  of  acquisition/ 
a  great,  distmguished  and  well  known 
source  or  title  is  that  of  gift  Bract,  fol.  1 1. 
Est  etiam  alia  causa  acquirendi  rerutn  domi- 
nda,  qucB  dicitur  causa  successionis  ;  there 
is  also  another  source  or  mode  of  ac- 
quiring the  ownership  of  things,  which 
is  called  the  source  of  succession,  [Utie 
by  succession].  Id.  foL  62  b.  See  Id.  foL 
31  b,  40. 

CAUSA.  L.Lat  In  old  Englbh  kw. 
A  condition.  Item  alia  \donatio\  Jit  oh  cau- 
sam,  kc  Et  hoc  genus  danationis  impr^h 
prie  dicitur  donatio,  cum  fiat  sub  conditione, 
<fec;  another  kind  of  gift  is  made  for 
cause,  &c  And  thb  kind  of  gift  is  im- 
properly called  a  gift,  since  it  is  made  un- 
der a  condition,  <&c     BracL  foL  11. 

A  cause,  reason,  or  consideration;  the 
consideration  of  a  contract  Dig.  2.  14.  7. 
1  <&  2.  Fit  etiam  donatio  quandoque  ex 
causa  prcecedente,  et  quandoque  ex  causa 
subsequente  ;  prcecedente,  ut  si  dicam,  do  tibi 
hone  rem  quia  mihi  bene  servisti,  &c.  A 
gift  is  also  sometimes  made  for  a  preceding 
consideration,  and  sometimes  for  a  subse- 

?uent  consideration ;  a  preceding  one,  as  if 
should  say,  I  give  you  this  thing  because 
you  have  served  me  well  Bract.  foL  19  b. 
Fit  donatio  cUicui  ob  causam  prseteritam, 
quia  diu  servivit,  vel  pnesentem,  quia  bene 
servit,  vel  futuram,  quia  bene  serviet,  <fec. 
A  gift  is  made  to  one  for  a  past  considera- 
tion, because  he  hath  served  long,  or  a 
present  consideration,  because  he  doth  serve 
well,  or  a  future,  because  he  will  serve  well 
Id.  foL  33  b.  In  Scotch  law,  the  considera- 
tion of  a  deed  is  still  called  the  cause. 
BelVs  Diet. 

Quia,  in  the  civil  law,  was  the  proper 
word  to  denote  a  cause  or  consideration,  as 
ut  denoted  a  qualification,  and  si,  a  condi- 
tion.    Id.  foL  18  b.     Hence  the  verse, 

ScUo  quod  ut  modut  ett,  si,  c^dUiOt  quia,  eauta. 

Id  ibid. 

CAUSA.  Lai  Irf  old  English  law. 
A  cause ;  a  suit  or  sction  pending.  Causa 
testamentaria  ;  a  testamentary  cause.  Causa 
matrimonialis  ;  a  matrimonial  cause.  Bract. 
fol.  61.  Oausa  jactitationis  matrimonii; 
a  suit  of  jactitation  of  marriage.  All  these 
causes  have  in  England,  until  recently,  been 
exclusively  cognizable  in  the  spiritual  courts. 
Id.  ibid.     3  Steph.  Com.  712—715. 

CAUSA  L.  Lat  In  old  European 
law.  Any  moveable  thin^  or  article  of 
property,  {pro  re  quavis  etoonorum  parte.) 
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Oapitul  lib.  5,  tit  208.     Z.  SaHe.  tit  46. 
Spelman, 

CAUSA  REL  Lat  In  the  civil  law. 
The  accessions,  appnrtenances  or  fraita  of  a 
thing ;  comprehending  all  that  the  claimant 
of  a  principal  thing  can  demand  from  a  de- 
fendant in  addition  thereto,  and  especially 
what  he  would  have  had,  if  the  thing  had 
not  been  withheld  from  him.  Intt  4.  17. 
8.  Dip.  6.  1.  20.  1  Afackeld.  Civ.  Law, 
165,  §  153.     Id.  810,  g  289. 

CAUSA.  Lat  By  reason  of;  on  ac- 
count of.  Cau»d  adulteriiy  HtviticB,  eon- 
aanffuinitatisy  prcecontracHiSy  frigidiiatit ; 
by  reason  of  adultery,  cruelty,  consanguin- 
ity, pre-contract,  frigidity.  Hal^t  Awd. 
sect.  xiv. 

With  reference  to ;  in  contemplation  o£ 
Cautdi  mortis;  in  anticipation  of  death. 
See  Donatio  cau$a  mortis, 

CAUSA  DATA  ET  NGN  8ECUTA. 
In  the  civil  law.  Consideration  given  and 
not  followed,  that  is,  by  the  event  upon 
which  it  was  given.  The  name  of  an  ac- 
tion by  which  a  thing  given  in  the  view  of 
a  certain  event,  was  reclaimed  if  that  event 
did  not  take  place.  Dig,  12.  4.  Cod,  4. 
6.     See  Cos.  temp.  Talbot,  122. 

CAUSA  HOSPITANDI.  Lat  For  the 
purpose  of  being  entertained  as  a  guest  4 
M.  <h  S.  310. 

CAUSA  MATRIMONII  PR/ELOCU- 
TI.  L.  Lat  (By  reason  of  a  marriage 
before  treated  of.)  In  old  English  practice. 
A  writ  of  entry  that  formerly  lay  where  a 
woman  had  given  lands  to  a  man  in  fee 
simple,  with  the  intent  that  he  should  mar- 
ry her,  and  he  refused  to  do  so  within  a 
reasonable  Ume,  after  having  been  required 
by  the  woman.  Beg,  Orig.  233.  F,  I^.  B. 
206.  8  Reevei  Hist  Eng,  Law,  38.  3  Bl 
Com.  183,  note.    Roscoe's  Real  Act.  98. 

CAUSA  PATET.  Lat  The  reason  is 
open,  obvious,  plain,  clear,  or  manifest  A 
common  expression  in  Perldns  and  other  old 
writers.  Perk,  ch.  1,  sk.  11,  14,  97.  Cau- 
$a  patet  ex  prcemissn  ;  He  reason  is  plain 
from  the  premises.     Id,  c  B,  s.  226. 

CAUSA  SCIENTLE  PATET.  L.  Lat 
The  reason  of  the  knowledge  is  evident  A 
technical  phrase  in  Scotch  practice,  used 
in  depositions  of  witnesses. 

CAUSAM  NOBIS  SIGNIFICES.  L. 
Lat  (You  signify  to  us  the  reason.)  In 
old  English  practice.  A  writ  which  for- 
merly lay  where  a  mayor  of  a  town  or  city, 
after  having  been  conmianded  by  the  king's 
writ  to  give  seisin  to  the  king's  grantee, 


had  deUyed  to  do  so;  commanding  him  to 
show  cause  why  he  so  delayed  the  perfonn- 
ance  of  his  duty.     Cowell,    Blount, 

CAUSARK  L.  Lat  [from  causa,  q.  v.] 
In  old  English  practice.  To  cause  or  pro- 
duce.    Causans,  causing.    Causata,  caused. 

To  complain  of;  to  show  cause  against, 
or  object  to.  Causari  poterunt  et  calumpm- 
ari  multis  modis  ;  they  may  be  objected  to, 
and  challenged  in  many  ways.  Bract  fol 
76  b.     Id,  foL  238,  334. 

In  old  European  law.  To  manage  a 
cause ;  to  litigate,  [causam  agere,  Utigart), 
Spelman,  voc.  Causa,  Si  quis  causam 
alterius  agere  aut  causare  prcuumpserit ;  if 
any  one  shall  presume  to  prosecute  or 
manage  the  cause  of  another.  LL.  Longcb, 
lib.  2,  tit  52, 1.  1,  cited  ibid.  So  aetumert, 
(q.  V.)  to  prosecute  an  action. 

CAUSATOR.  L.  Lat  [from  causm, 
q.  v.]  In  old  European  law.  One  who 
manages  or  litigates  another's  cause.  Sptl- 
man,  voc.  Causa, 

CAUSE.  [Lat  faM#o,q.v.]  The  origin 
or  foundation  of  a  thing,  as  of  a  suit  or  ac- 
tion; a  ground  of  action.  1  Comitoeles 
R41, 

That  which  produces  an  effect;  that 
which  moves,  leads,  or  induces.  The  con- 
sideration of  a  contract,  that  is,  the  induce- 
ment to  it,  or  the  reason  which  moves  the 
contracting  party  to  enter  into  it,  is,  in  the 
civil  and  ^otch  law,  called  the  cause.  See 
Consideration, 

An  action  or  suit  at  law  or  in  equity ;  t 
case  in  court  The  terms  **  cause"  and 
"  action"  are  not  strictly  synonymous,  A 
cause  is  not,  like  an  action  or  suit,  said  to 
be  commenced  ;  nor  an  action,  like  a  cause, 
said  to  be  tried.  There  are  other  peculiar 
applications  of  the  term,  as  in  the  expres- 
sions "title  of  a  cause,"  "counsel  in  a 
cause,"  &c. 

CAUSIDICUa  Lat  [from  causa,  and 
dicere,  to  speak.]  In  the  civil  law.  A 
pleader;  one  who  aigued  a  cause  ore  tetiML 
Cod,  2.  6.  6.  NuUvjs  clericus  nisi  cavMr 
cus;  no  clerk  who  was  not  a  pleader. 
Will  Malms,  De  GeH  Reg.  1.  4.  1  Bl 
Com,  17.  1  Spencers  Chancery,  14,  note 
(<f).  In  the  civil  law,  there  was  a  distinc- 
tion between  eausidicus  and  ocfvocodtf. 
Cod.  ub.  sup, 

CAUTELE.  L.  Fr.  Precaution.  Ei 
bone  cautele  serra  ;  and  it  will  be  a  good 
precaution.     Britt  c.  89. 

CAUTIO.  Lat  [from  eavtre,  to  tab 
care,  provide  for^  secure.}    In  the  civil  law. 
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Security  far  the  perfonnance  of  an  obliga- 
tion, or  other  act;  security  in  an  action ; 
bail,  or,  as  Uterally  rendered  in  the  Scotch 
law,  caution  ;  otherwise  termed  mtisdatio. 
IntL  4.  11.  Big.  2.  8.  Fleta,  lib.  6,  c  45. 
See  Caution,  Idonea  cautio ;  sufficient 
flccarity.    Reg.  Orig.  67. 

Cautio  juratoria ;  secnrity  given  by  the 
oath  of  the  party.  Imt,  4.  11.  2.  1 
Machdd.  Civ.  LaWy  176,  §  184,  T.  Haym. 
236,  ar^. 

Cauiu)  fidejuswria  ;  secnrity  given  by 
sare^es,  pledges,  or  bondsmen.  Id.  ibid. 
BracL  foL  337  b.  Gierke's  Prax.  Cur.  Adm. 
tit  4. 

CauUo  pignoratitia ;  security  given  by 
pledge,  or  deposit,  as  plate,  money,  or 
other  goods.  T.  Raym.  uh.  sup.  Beg. 
Orig.  66,  67,  et  in  tnarg.  See  De  cautions 
admitienda. 

CAUTIO  PRO  EXPENSIS.  Lat  Se- 
cority  for  costs.     See  Nov.  112,  c.  2. 

CAUTION.  In  admiralty  and  Scotch 
Uw.  Security ;  baiL  P.  Cycloposdia^  voc. 
BaU.    QMod.  162.     See  Cautio. 

CAUTIONARY.  In  Scotch  law.  The 
obligation  by  which  a  party  becomes  surety 
for  another,  answering  to  the  English  gua- 
rantee. It  is  defined  by  Stair,  "  the  promise 
or  contract  of  a  man,  not  for  himself,  but 
another."  Brands.  See  Brsk.  Inst.  b.  3, 
tit  7,  §  22.     See  Cautionrg. 

CAUTIONER.  In  Scotch  law.  A 
sorety  for  a  debt  1  Kamsi  Equity ^  pre£ 
Id.  410, 417.  Ersk.  Inst  b.  3,  tit  7,  g  23. 
BeWs  BicL     A  guarantor.     Brands. 

CAUTIONRY.  In  Scotch  law.  Sure- 
tyihip.  1  Forbes'  Inst,  part  2,  b.  3,  ch. 
2,  tit  a.  The  obligation  of  suretyship. 
BdTs  Bict. 

CAVEAT.  Lat  [from  cavers,  to  take 
cure,  or  beware.]  Let  him  beware.  A  formal 
notice,  or  caution,  given  by  a  party  inter- 
ested, to  a  cobrt,  judge,  or  public  officer, 
against  the  performance  of  certain  judicial 
or  ministerial  acts.  P.  Cyclopeedicu  A 
procesa  used  in  the  spiritual  courts  in  Eng- 
land, and  in  courts  of  similar  jurisdiction 
in  the  United  States,  to  prevent  the  prov- 
ing of  a  will,  or  the  granting  of  adminis- 
trraon;  and  in  the  English  and  United 
States  courts,  to  prevent  the  granting  of 
letters  patent  3  BL  Com.  98,  246.  £ove' 
lass  on  Wills,  35.  2  Steph.  Com.  89. 
Bam^s  Mr.  c  223. 

In  American  law.  A  kind  of  equitable 
process,  resembling  an  injunction,  issued  to 
prevent  the  granting  of  a  patent  for  kmds. 


3  CWr#  R.  495.  1  Wash.  (Va.)  R.  [38,] 
60.  12  Qrattan's  R.  670.  2  Hilliar^s 
Real  Prop.  251,  note  (1).  The  expressions 
"to  caveat^'  ^^ caveator,''  and  ^^caveatee'' 
are  used  in  some  of  the  states.  4  CcUl, 
196.  3  Id.  28.  1  ffarr.  db  McH.  R.  189. 
9  Grattan's  R.  608.     12  Id.  670. 

The  object  and  effect  of  a  caveat  are  to 
stay  the  proceedings,  in  order  to  allow  the 
party  interested  ab  opportunity  of  contest- 
ing the  validity  of  the  will,  or  the  right  to 
the  administration,  or  letters  patent  2 
Chitt.  Gen.  Pract.  502, 503.  3  BL  Com.  98. 

Cftieat  emptor.  Let  the  buyer  take  care ; 
the  buyer  must  take  care,  or  be  on  h» 
guard,  jffob.  99.  Co.  Litt.  102  a.  2 
InsUlU.  Broom's Max.\(^Q6.'\  The  pur- 
chaser must  examine  for  himself  the  article  ' 
offered  to  him  for  sale,  and  exercise  his 
own  judgment  respecting  it  If  he  pur- 
chase without  examination,  or  after  a  hasty 
examination,  or  in  mere  reliance  upon  the 
seller,  and  the  article  turns  out  to  be  de- 
fective, it  is  his  own  fault,  and  he  has  no 
remedy  against  the  seller,  unless  the  latter 
expressly  wairanted  the  article,  or  made  a 
fraudulent  representation  concerning  it,  or 
knowing  it  to  be  defective,  used  some  art 
to  disguise  it  This  is  a  leading  maxim  of 
the  law  relating  to  the  contract  of  sale; 
and  its  application  is  not  affected  by  the 
circumstance  that  the  price  is  such  as  is 
usually  given  for  a  sound  commodity.  2 
Steph.  Com.  126,  and  cases  cited  iUd. 
Cro.  Jac.  2.  1  Selden's  R.  88.  1  Smith's 
Leading  Cases,  78.  jffrqow'*  Ji/im»w,  [605 
—638.1  2  Wooddes.  Lect.  251.  2  Kent's 
Com.  478 — 488,  and  notes.  1  Story's  Eg. 
Jur.^212.  It  seems  to  have  been  origi- 
nally applicable  not  to  the  quality,  but  the 
title  of  the  goods  sold.  ffob.  99.  StaL  13 
Edw.  I.  c  40.  2  Wooddes.  Lect.  251,  note. 
In  modem  law,  however,  the  rule  is,  that 
if  the  seller  has  possession  of  the  article, 
and  sells  it  as  his  own,  and  not  as  agent 
for  another,  and  for  a  fair  price,  he  is  un- 
derstood to  warrant  the  title.  2  Kenfs  Com. 
478. 

This  maxim  is  applicable  to  sales  of 
lands  as  well  as  goods,  though  not  referred 
to  with  the  same  frequency.  See  Broom's 
Max.  [605— 61 3.]  But  see  2  Joms'  Eq.  R. 
233.  It  applies  to  judicial  as  well  as  other 
sales ;  such  as  sales  by  sheriffs,  administra- 
tors, and  other  officers.  2  Ohio  R.  (N.  S.) 
36.  15  niiwAS  R.  295.  25  Alabama  R. 
626,  681,  690. 

*;y^*  Lord  Hobart,  in  the  case  of  Moore 
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V,  Hnssey,  refers  to  the  statute  of  Westmin- 
ster 2,  c  14,  [40],  as  giving  this  maxim  at 
length  in  the  following  woi^s :  CftTfit  cnp- 

Ur,  qni  iiBortre  noB  dfoait  quod  jniftlifBnm 
.  emit,  (let  the  parchaser  beware,  who  should 
not  be  ignorant  that  he  is  buying  the  right 
of  another.)  Hob,  99.  llie  important 
word  caveat,  however,  is  not  used  in  the 
passage  of  the  statute  referred  to,  which  is 
u  the  following  words :  Hxpectet  emptor 
(qui  ignorare  non  dehuit  quod  jus  alienum 
emit)  usque  ad  cetatem  warranti  mt,  &e, ; 
the  purchaser  shall  wait,  (who  ought  not 
;to  have  been  ignorant  that  he  bought  the 
right  of  another,)  until  the  age  of  his  war- 
rantor, &c  See  it  quoted,  Yearb.  M.  6 
Edw.  III.  86.  The  case  of  a  sale  of  goods 
does  not  appear  to  be  contemplated  by  the 
statute.     2  Inst.  455. 

CAVENA.  L.Lat  In  feudal  Uw.  A 
vault  or  repository  for  keeping  grain,  wine, 
oil,  <fec.  Feudum  de  cavena  or  feudum 
cavence,  was  an  annual  stipend  of  wine, 
grain,  or  other  provisions,  paid  to  a  military 
vassal,  or  feudatory.  Feud,  Lib,  2,  tit  1, 
§  1.  Id,  tit  2,  §  1.  Called  a  barbarous 
word.     Hotom,  de  Verb,  Feud, 

CAVERE.  Lat  In  the  civil  and  com- 
mon law.  To  take  care ;  to  exercise  cau- 
:tion.     See  Caveat  emptor. 

To  take  care  or  provide  for ;  to  provide 
by  law.  Cavetur ;  provision  is  made,  a 
remedy  is  given.  Inst,  4.  3.13.  Cautum 
est ;  it  is  provided  or  enacted.  Id,  3. 8,  2. 
Id,  4.  3.  pr. 

To  provide  against ;  to  forbid  by  law. 
Inst.  1.  25,  13. 

To  give  security.  Nisi  caveant  tutcres 
it  curatores,  &c.  Inst,  1.  24.  3.  Cautum  ; 
secured.    Dig.  60.  16.  188.  §  1. 

To  give  caution  or  security  on  arrest 
Clerke's  Prax,  Cur.  Adm.  tit  4. 

CAY  A.  L.  Lat  [Sax,  eag.]  In  old 
English  law.  A  quay,  kay,  key,  or  whar£ 
Cowell, 

CAYAGIUM.  L.  Lat  [from  cayo, 
q.  v.]  In  old  English  law.  C&yage  or  kay- 
age ;  a  toll  or  duty  anciently  paid  for  land- 
ing goods  at  a  quay  oi^  whar£  Cowell, 
See  Kayage, 

C.  B.  An  abbreviation  of  Communis 
Bancus,  (Common  Bench).  Initial  letters 
employed  in  the  books  to  designate,  the 
court  of  Common  Bench,  or  Common  Pleas, 
in  England.  8eeBancus,  Communis  Bancus, 
The  letters  C.  P.  are  now  generally  used. 

CE,  Ceo,  Cecy,  L.  Fr.  This;  that 
Kelhank     Ceals ;  those.    Id. 


CEK^ILD,  Ceapgd.  Sax.  {from  eei^, 
a  beast,  or  other  chattel,  (Lat  mera,  pecvs, 
catallum,)  and  gild,  or  gdd,  a  payment  or 
forfeiture.]  The  payment  or  forfeiture  of 
a  beast ;  a  species  of  forfeiture  ancientlj 
imposed  in  England.  Spelman.  Id,  toc 
Hundredus,  In  several  of  the  Lexicons, 
this  word  is  ^roneously  written  ca^p^tUttm. 

CEAUS,  Cfeottx.  L.  Fr.  Those.  Asm. 
de  Jerus.  c.  ix.     Kdham. 

CEDENT,  [from  Lat  cedens,  one  who 
cedes  or  transfers.]  In  Scotch  law.  An 
assignor.  1  Karnes^  Equity,  i^re^t  Id.  40Z, 
2  Id.  351.     BelPs  Diet  voc  Assignation, 

CEDERE.  Lat  In  civil  and  old  Eng- 
lish law.  To  yield  or  give  up ;  to  asugn 
or  transfer ;  to  cede.  Si  quis  ex  soeOs— 
bonis  suis  cesserit ;  if  a  partner  make  an 
assignment  of  his  goods.  Inst,  3.  26.  8. 
Id.  4.  6.  40. 

To  yield  or  give  way  to  another,  as  su- 
perior ;  to  go  or  pass  with  a  thing,  as  an 
inferior  or  subordinate  thing ;  to  follow  as 
a  part  of  a  thing ;  to  belong  to.  Hence 
the    compounds    accedere,.  and   accession 

To  oelong  to  a  person ;  to  be  a  subject 
of  rightful  claim  by  a  person.  Quum  Ma 
dies  cedat  debitori;  since  the  whole  of  the 
day  belongs  to  the  debtor.  Fleta,  lib.  3, 
c  9,  §  24. 

Cedere  is  of  very  fr^uent  occurrence  in 
the  civil  law.  >  Cedere  solo,  ptctura,  vesH- 
mento,  &c,  to  go  with,  or  belong  to  the 
soil,  painting,  garment,  Ac  Inst.  2. 1. 26, 
32—34.  Omne  qitd  invdificatnr  lolo  edit. 
Every  thing  which  is  built  upon  [land] 
goes  with  or  belongs  to  the  land.  Id.  2. 
1.  29.  Dig.  41. 1. 10.  Frumenta  quas  sata 
sunt  solo  cedere  intelliguntur  ;  grains  whi^ 
are  }^anted  are  understood  to  belong  to  the 
soil.     InsL  2.  1.  32. 

So,  in  Bracton,  who  borrows  -from  the 
civil  law : — Tabula  «edit  pidturee  ;  the  tab^ 
let  goes  with  the  painting.  Bract,  foL  lOi 
Purpura  aeixt  vestim^nto,  jure  accessionis; 
the  purple  goes  with  the  earment  by  r^t 
of  accession.  Id.  ibid.  Minor  cedit  mmjari 
vel  prceciosiori ;  the  lesser  goes  with  the 
ffreater,  or  more  valuable;  Id.  foL  9  U 
And  see  the  maxims  AqQft  etdit  m10|  Belli 
parta  cedOHt  reipnblics. 

CEDULA.  Lat  In  old  English  kir. 
A  schedule^    Mem»  in  Scacc.  T.  4  Edw.  I 

CEDULA.  Span.  In  Spanish  colonial 
Uw.  A  circidar  letter  or  order.  Whitest 
New  Recop.  b.  4,  tit  4. 

A  bill  or  order.    Id,  b.  8,  tit  7,  ch.  6^§  a. 
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CEDULK  Fr.  In  French  law.  A 
note  in  writing.  PoiK.  Ohlig.  part  4,  ch. 
1,  art.  2,  §  1. 

CEL  L  Fr.  This.  A  eel  jour;  at 
this  daj.     LiiU  sect  140,  %11. 

CELARIUM.  L.  Lat  In  old  English 
law.    A  cellar.     FUta^  lib.  2,  c.  5,  §  6. 

CELDRA,  Celda.  L  Lat  In  old  Eng- 
lish law.  A  chaldron.  Ckaldra,  Pryn, 
183.  Cdda  carbonum.  Towns.  PL  172. 
In  old  Scotch  law.  A  measure  of  grain ; 
a  cbalder.  1  JCames*  Equity,  216.  Cowell, 
Celdra  /rumen  ti.     Id. 

CELERARIUS.  L.  Lat  In  old  Eng- 
lish law.  A  steward  of  a  monastery ;  a 
cellarer  or  bursar.  Bract.  foL  318.  Fleta, 
lib.  6,  c  37,  §  3.     Blount. 

CEH  Cely.  L.  Fr.  Such  a  one,  {talit). 
Celt  u  profri  k  tieljour^  vers  cely;  such  a 
one  offers  himself  at  such  a  day,  against 
such  a  one.     Fet  Assaver,  §  18. 

CELUI,  Celuy.  L  Fr.  He;  him.  Celuy 
(fue  fist  le  lease  est  appel  lessor^  et  celuy  a 
que  le  leas  est  fait  est  appel  lessee.  Litt. 
sect  57.  Apperiient  a  celuy  a  que  le  fait 
est  fait ;  belongs  to  him  to  whom  the  deed 
is  made.     Id.  sect  375. 

CENBULJE.  L.  Lat  In  old  records. 
Shingles,  (shindies,  scandulce).  Pat.  4  H. 
III.  p.  1,  m.  10.     Cowell. 

CENEGILD.  [Sax.  cyneyild;  from  cyn, 
relationship,  Hn,  and  geld^  a  payment]  In 
Saxon  law.  A  mulct,  or  pecuniary  compo- 
sition paid  by  one  who  had  killed  another, 
to  the  relatives  of  the  deceased,  by  way  of 
expiation.  LL.^tkelstan,  c  7.  Spelman. 
CENELLiE.  L  Lat  In  old  records. 
Acorns.     Cowell. 

CENNINGA.  L.  Lat  [from  Sax.  een- 
nung,  knowledge.]  In  Saxon  law.  Notice 
given  by  a  buyer  to  a  seller,  that  the  thing 
sold  was  claimed  by  another,  that  he  m^ht 
iu>pear  and  justify  the  sale.  Add.  ad  Ley. 
InceMS.apud  Spelman. 

CENS.  Fr.  [Lat  c«wu«,  a.  v.]  In  old 
French  and  Canadian  law.  A  tribute  or 
.payment  imposed  on  a  tenant ;  an  annual 
payment  or  due  {redevance^  reserved  to  a 
seignior  or  lord,  and  imposed  merely  in  re- 
cognition of  his  superiority.  Quyot^  Inst. 
Feod.  chap.  9.  hunJdnfs  Address,  39. 
Originally,  a  real  and  onerous  tribute,  but, 
in  the  course  of  ages,  rendered  light  in 
amount,  and  in  modem  times,  quite  nom- 
inal. Id.  ibid.  It  was  distingmshed  from 
the  rentes,  which  also  formed  the  larger 
part  of  the  yearly  dues.  Id. 
.    An  annual  payment  made  by  the  pos- 


sessors of  a  heritage,  to  the  seignior  of  the 
fief,  from  whom  it  is  held,  in  acknowledg- 
ment of  his  direct  seigniory.  Called  also 
censive,  or  fond  de  terre.  It  consists  in 
money,  grain,  fowls  or  other  articles  in 
kind.     ^.  50. 

A  quit  rent     Steph.  Led.  351. 

CENSARLA  L.  Lat  In  old  English 
law.  A  farm,  or  house  and  land  let  at  a 
standing  rent,  {ad  censum.)  Cowell.  Blount. 

CENSARIL  L.Lat  Farmers.  Blount. 
Or,  according  to  Cowell,  those  who  were 
liable  to  pay  a  tax,  {census.)  Cowell. 
Domesday,  cited  in  Blount. 

CENSERE.  Lat  In  the  Roman  law. 
To  ordain;  to  decree.     Dig.  60.  16.  111. 

CENSIVK  Fr.  [from  cens,  q.  v.]  In 
old  French  law.  Tenure  by  cens  ;  an  estate 
held  by  the  payment  of  a  cens.  Guyot, 
Inst.  Feod.  ch.  9.     DunkinU  Address,  61. 

CENSITAIRE.  Fr.  [from  cens,  q.  v.] 
In  old  French  and  Canadian  law.  One 
who  held  by  the  title  or  tenure  of  cens,  {h 
titre  de  cens)  ;  a  tenant  by  cens.  Ouyot, 
Inst.  cL  9.  Dunkin^s  Address,  34,  et  pas- 
sim. 

CENSO.  Span,  [from  Lat  census,  cl  v.] 
In  Spanish  law.  An  annuity.  Whitens  New 
Recop.  b.  2,  tit  7,  §  4.     13  Texas  R.  655. 

Ground  rent  Schmidts  Civ.  Law,  149, 
309. 

CENSUALES.  L.  Lat  [from  census, 
a  rent  or  tribute.]  In  old  European  law. 
A  species  of  the  oblati,  or  voluntary  vassals 
of  churches  or  monasteries.  Persons  who 
paid  an  annual  tax  or  quit  rent  out  of  their 
estate,  to  a  church  or  monastery,  in  order 
to  procure  its  protection,  and  who  some- 
times engaged  to  perform  certain  services, 
1  Robertson^s  Charles  V.  Appendix,  note 

XX. 

CENSUERE.  Lat  In  the  Roman  law. 
They  have  decreed.  The  term  of  art,  or 
technical  term  for  the  judgment,  resolution 
or  decree  of  the  senate.  Tayl.  Civ.  Law, 
566.     See  Censere. 

CENSUMORTHIDUS.  L.  Lat  A 
dead  rent ;  the  same  as  mortmain.  Cowell. 
Etolthovse. 

CENSUS.  Lat  In  the  Roman  law.  A 
numbering  or  enrolment  of  the  people, 
with  a  valuation  of  their  fortunes,  Xperso- 
narum  et  bonorum  descriptio.)    Brissonius, 

The  right  of  being  enrolled  in  the  cen- 
sor's books.     Butlers  Hot.  Jur.  27. 

CENSUS.  L.  Lat  In  old  European 
law.  A  tax,  or  tribute,  {tributum)  ;  a  toll. 
FIsprit  des  Lois,  liv.  30,  c  14. 
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A  particular  tax  imposed  on  bondmen 
by  their  masters.     Id.  c  15. 

A  yearly  payment  or  rent.  See  Cento- 
riay  CensucUes, 

A  yearly  income  or  revenue.  Census 
regalU  ;  the  king's  or  royal  revenue.  HoUb 
Anal  sect  viL  1  -5/.  Com.  306.  2  Steph. 
Com.  564. 

CENTENA.  L.  Lat  [from  centum,  a 
hundred.]  A  hundred.  A  district  or  di- 
vision containing  originally  a  hundred  free- 
men, established  amone  the  Goths,  Ger- 
mans, Franks  and  Lombards,  for  military 
and  civil  purposes,  and  answering  to  the 
Saxon  hundred.  Spelman.  1  Si.  Com. 
116.  Esprit  des  IxnSy  liv.  80,  c.  17.  The 
Saxon  division  is  also  sometimes  called 
centena,  but  is  more  commonly  rendered  in 
law  Latin,  hundredum,  or  hundredus.  Spel- 
mxin,  ubi  sup.  See  Hundred,  Hundredum, 
CentenariuSy  Centeni. 

CENTENA.  L.  Lat  In  old  records 
and  pleadings.  A  hundred  weight  Cen- 
tena  piscium;  a  hundred  wei^t  of  fish. 
Pryn.  303.  Centena  cerm,  zucarii,  piperis, 
cuminiy  dtc.  continet  tredecim  petras  et  dimi- 
dium  ;  the  hundred  weight  of  wax,  sugar, 
pepper,  cummin,  &c.,  contains  thirteen 
stone  and  a  half.  Fleta,  lib.  2,  c  12,  §  4. 
See  Cro.  Eliz.  754. 

CENTENARIUS.  L.  Lat  (Tr.  eenU- 
nier,  from  centena,  q.  v.]  In  old  European 
law.  One  of  a  centena,  or  hundred;  the 
head  or  chief  of  a  centena,  {prcrfectus  cents- 
ncB^  among  the  Goths,  Germans,  Franks 
and  Lombards;  an  inferior  iudge.  Seein/ra. 
*ji*  According  to  Spelman,  this  term 
was  originally  used  to  denote  any  member 
of  a  centena,  but  was  finally  restricted  to 
the  head  or  chief;  (centenarius  primo  dic- 
tus  est  unusquisque  ex  eadem  centena, 
demum  preefectus  tantum,)  who,  in  addition 
to  his  military  rank  as  leader  of  the  free- 
men of  the  centena,  under  the  comes,  or 
count,  had  also  judicial  powers,  and  held 
courts  answering  to  the  hundred  courts 
among  the  Saxons.  Spelman,  voc.  Centena. 
Esprit  des  Lois,  liv.  28,  c.  28;  liv.  30,  c. 
17,  18,  22.  See  Centenarii.  Li  the  laws 
of  the  Anglo-Saxons,  the  term  centenarius 
was  applied  to  that  judicial   magistrate 

S otherwise  called  centurio,)  who  had  juris- 
liction  over  a  hundred  friborgs,  or  ten 
tithings;  afterwards  called  bailiff  or  con- 
stable of  the  hundred,  {dominus  hundredi). 
LL.  Edw.  Confess,  c  32,  apud  Spelman. 
1  Bl.  Com.  115. 
CENTENARIL    L.  Lat    [plur.  of  cwi- 


tenarius,  q.  v.]  In  old  English  law.  Th6 
freeholders  of  a  hundred ;  {liberi  tenenUs 
qui  in  centena  degunt;)  hundredors.  Spdr 
man,  voc.  Centena. 

CENTENL  Lat  [from  cen^wm,  a  hun- 
dred.] A  hundred  men;  hundred  men. 
The  number  of  men  enrolled  for  military 
service  from  each  district,  among  the  an- 
cient Germans,  and  which  afterwards  be- 
came their  distinctive  name.  Centeni  a 
singulis  pagis  sunt ;  idque  ipsum  inter  suoi 
vocantur  ;  et  quod  primo  numerusfuitjam 
nomen  et  honor  est;  there  are  a  hundred 
[fighting]  men  from  each  district;  and  they 
are  called  the  same  thing  [L  e.  hundred] 
among  their  companions ;  and  what  was  at 
first  a  mere  number  is  now  a  name  and  a 
distinction.  Tacitus  de  Mor.  Germ,  c  6. 
Spelman,  voc.  Centena.  This  is  supposed 
to  be  the  origin  of  the  military  and  civil 
divisions  called  centencs,  or  hundreds.  Ihid. 
1  Bl.  Com.  115,  116. 

CENTESIMA.  Lat  [from  centum,  a 
hundred.]  In  the  Roman  law.  One  per 
cent  monthly,  or  twelve  per  cent  per  a»- 
num.  In  cidcuUting  the  rate  of  interest, 
the  Romans  divided  the  principal  sum  into 
a  hundred  parts,  one  of  which  they  allow- 
ed to  be  taken  monthly ;  and  this,  which 
was  the  highest  rate  of  interest  permitted, 
they  called  usurm  centesimce,  amounting 
yearly  to  twelve  per  cent  2  Bl.  Com.  462, 
note  (m). 

CENTRAL  CRIMINAL  COURT.  An 
important  court  established  in  London  in 
1884,  by  statute  4  &  5  Will  IV.  c  86,  and 
to  which  the  entire  criminal  jurisdiction  of 
the  court  of  admiralty  was  transferred.  4 
Steph.  Com.  331.  Wharton's  Lex.  War- 
ren's LoM  Studies,  365. 

CENTUMVIRL  Lat  Ahnndredmen. 
Hie  name  of  a  Roman  court  consisting  of  a 
hundred  judges,  to  whom  belonged  the  de- 
cision of  the  most  important  questions  of 
law,  such  as  those  relating  to  inheritances, 
wills,  guardianships,  sales,  the  enjoyment 
of  party  walls,  windows,  the  drip  of  water, 
and  numerous  other  important  subjects, 
which  were  called  causai  centumviralss. 
Cic.  de  Oral.  I  38, 39.  Plin.  Epist.  il  14 
3  Bl.  Com.  315.  Properly  there  were  105 
judges,  three  being  chosen  from  each  of  the 
thirty-five  tribes;  but  they  were  always 
named  by  a  round  number,  centumviri. 
Festus. 

CEO.  KPr.  [Lat  Aoc.]  This;  that; 
(plur.  ceux.)  Et  ceo  voil  jeo  averer,  la  ou 
u  duist  dire  et  ceo  pro/re  jeo  a  prober; 
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"and  this  I  will  aver,"  where  he  should 
say,  "and  this  I  offer  to  prove."  Britt.  c. 
22.  Ceo  oyes  vous  home  quijeo  teigne  par 
la  mayn  ;  hear  this  von  man  whom  I  hold 
by  the  hand.  Id.  ibtd.  Geo  vous  monstre; 
this  shows  to  you;  (Latinized  in  Braeton, 
hoe  ottendit  vohU.  Bract.  296  b,  872  b.) 
The  b^rinning  of  a  decIaratiOD,  when  in 
French,  and  actually  pronounced  in  court ; 
as  it  occurs  in  the  i  ear  Books,  before  the 
thirty-sixth  year  of  Edward  IIL  "This 
showeth  unto  you  A.  who  is  here,  that  B. 
who  is  there,  unjustly  detains  from  him," 
kc  3  Beeves'  Hist.  Eng.  Law,  59.  See 
Yearb.  T.  1  Edw.  II.  9.  CnM's  Hist.  217. 
Steph.  PI.  422,  (Am.  ed.  1824.)  Id. 
Appendix^  Note  (75). 

C^  is  a  corrupted  form  of  this  word, 
osed  throughout  the  tract  called  Fet  Assaver. 
CEORL,  Carl,  Churl.     Sax.     [L.  Lat 
twrlus,  cirluSf  cirliscus.l     A  freeman   of 
inferior  rank,  chiefly  employed  in  husband- 
ry; a  husbandman;  (Lat  rusUcus,  paga- 
»w.)    Spelmany  voc.  Ceorlus.    LL.  Ince, 
ec  36,  42,  52,  cited  ibid.    A  tenant  at  will 
of  free  condition,  amonff  the  Anglo-Saxons, 
who  held  land  from  the  thane,  on  condi- 
tion of  rents  and  services.     Cowell,  voc 
Churle.    1  Beeves'  Hist.  Eng.   Law,  5. 
The  ceorls  are  mentioned  in  the  eariiest 
Saxon  codes,  and  in  the  later  charters,  under 
the  names  of  ccasati,  manentes,  and  tribu- 
torn.    1  Spencers  Chancery,  50,  61,  and 
notes.    Mr.  Barrington  considers  the  word 
synonymous  with  villeins.    Ohs.  Stat.  302. 
Churl,  one  of  the  forms  of  this  word, 
(and  probably  pronounced  curl,  with  the  ch 
hard,)  has,  like  the  corresponding  term  vil- 
l^n,  among  the  Normans,  become  a  term 
of  reproach.     Spelman,  ubi  sup. 

CEP,  Ceppe.  L.  Ft.  In  old  English 
law.  Stock ;  a  stock,  Del  common  cep ; 
of  a  common  stock     Britt.  c.  119. 

CEPER.  L.  ¥r.  In  old  English  law. 
A  gaoler.    LL.  Oul.  Cong.  L  4. 

CEPI  CORPUS.  L  Lat  (I  have 
taken  the  body.)  In  practice.  The  tech- 
nicd  name  of  the  return  made  by  a  sheriff 
to  a  capias,  that  he  has  taken  the  body  of 
theparty.  F.  H.  B.  26.  3 Bl.  Com.  288. 
I  Tidd's  Pr.  808—310.  See  Capias.  It 
ia  derived  from  the  two  emphatic  words  of 
the  return  which  was  anciently  endorsed  in 
law  Latin  on  tJie  writ 

Cepi  corpus  properly  is  the  return  where 
the  defendant  is  out  on  bail ;  where  he  is 
in  actual  custody,  the  return  is  cepi  corpus 
in  eustodia.     1  Tidd^s  Pr.  308, 309.     Seuh 


elVs  Law  of  Sheriff,  387.  Cepi  corpus  et 
paratum  hcd>eo,  (I  have  taken  the  body  and 
have  it  ready,)  is  another  form  of  this  re- 
turn, which  ancientlv  implied  that  the  party 
was  in  actual  custody,  but  is  now  the  pro- 
per return  where  the  defendant  has  been 
arrested  and  discharged  on  bail.  Id.  ibid. 
1  TidiTs  Pr.  ub.  supra. 

CEPIT.  Lat  [from  capere,  to  take.] 
In  pleading.  (Took,  or  he  took.)  The 
emphatic  word  formeiiy  used  in  writs  of 
trespass  for  taking  personal  property,  and 
in  declarations  in  replevin  and  trespass; 
and  literally  translated  in  the  modem  forms 
of  those  pleadings.  See  infra.  The  Latin 
word  is  still  used  as  descriptive  of  the  action 
in  certain  cases.  Thus,  m  replevin,  when 
the  action  is  for  the  talcing  only,  it  is  said 
to  be  "  in  the  cepit:'  3  HilVs  (N.  Y.)  Rep. 
282,  348.     3  Comstock's  R.  506. 

CEPIT  ET  ABDUXrr.  L.  Lat  In 
old  English  practice.  (Took  and  led  away.) 
The  emphatic  words  in  writs  of  trespass, 
where  the  writ  was  for  live  things,  as  ani- 
mals. Reg.  Grig.  92,  163.  F.  N.  B. 
86  A,  note.    Id.  88  B. 

CEPIT  ET  ASPORTAVIT.  L.  Lat 
In  old  English  practice.  (Took  and  carried 
away.)  The  emphatic  words  in  writs  of 
trespass,  where  the  writ  was  for  dead  things. 
F.  N.  B.  86  A,  note.  Id.  88  B.  Literal- 
ly translated  in  modem  declarations  in 
trespass,  and  in  indictments  for  theft  4 
Bl.  Com.  231.  Cepit  et  abcariatnt  was  a 
different  form  of  the  same  expression. 
Towns.  PI.  166,  167. 

CEPIT  IN  ALIO  LOCO.  L.  Lat  In 
pleading.  [He]  took  in  another  place.  The 
name  given  to  a  plea  in  the  action  of  re- 
plevin, which  should  be  pleaded  where  the 
defendant  desires  a  return  of  the  cattlo 
taken.     1  Chitt.  PI.  499.     3  Id.  1045. 

CEPPAGIUM.  L.  Lat  [from  Fr,  cep, 
ceppe,  a  stock  or  root]  In  old  English  kw. 
The  stumps  or  roots  of  trees  which  remain 
in  the  ground  after  the  trees  are  felled. 
Fleta,  Kb.  2,  c.  41,  §  24. 

CEPPE.  L.Fr.  Stock.  Les  deux  freres 
sount  en  une  ceppe.  Yearb.  H.  2  Edw.  II.  31. 

CERA.  Lat  In  old  English  law. 
Wax;  a  seal  of  wax.  Brevia  sua  porri* 
gunt  in  cera;  deliver  their  writs  in  wax, 
[under  seal].     Stat.  Westm.  2,  c  10. 

CERE.  L,  Fr.  [from  Lat  cera,  q.  v.] 
Wax ;  a  seal     Ove  cere  affix.     1  And.  54. 

CEREVISIA,  Cervisia.  L.  Lat  In 
old  English  law.  Ale  or  beer.  See  Cer- 
visia. 
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CERIS  ARIUS.  L.  Lat  In  old  English 
law.   A  cheny  tree.   FUta^  lib.  2,  c  82,  §  2. 

CERT  MONEY,  [quad  certain  money.] 
In  old  English  law.  Head  money  or  com- 
mon fine.  Money  paid  yearly  by  the  resi- 
ants  of  several  manors  to  the  lords  thereof, 
for  the  certain  keeping  of  the  leet,  (pro 
certo  Utm)  ;  and  sometimes  to  the  hundred. 
Blount,     6  Co,  ISy  BulletCi  case, 

CERTA  RES.  Lat  In  old  English 
law.  A  certain  thing.  FUta^  lib.  2,  c. 
60,  8§  24,  25. 

CERTAIN.  [iaLcertu9,certum,'\  Clear 
or  distinct;  as  opposed  to  obscure.  Steph, 
PI  380,  note  (a). 

Particular;  as  opposed  to  general  Id. 
ibid,  132. 

Limited,  specified,  defined;  as  opposed 
to  indefinite.     See  Certainty. 

"To  put  in  certain,"  (L.  Fr.  mitter  en 
certaine.)  LitL  sect  137.  "To  put  into 
certainty,"  (L.  Latadcertitttdinemponere;) 
to  reduce  to  certainty.  Co,  Litt,  06  a. 
Mys  en  certain;  ascertained.  Dyer,  55  b. 
<Fr.  ed.) 

CERTAIN  SERVICES.  In  feudal  and 
old  English  law.  Such  services  as  were 
stinted  (limited  or  defined,)  in  quantity,  and 
could  not  be  exceeded  on  any  pretence ;  as 
to  pay  a  stated  annual  rent,  or  to  plough 
Buclk  a  field  for  three  days.   2  Bl,  Com,  61. 

CERTAINTY.  [lutaLcertitudo.]  In 
pleading.  Clearness  or  distinctness;  as  op- 
posed to  obscurity  or  ambiffuity. 

•  Particularity;  as  opposed  to  undue  gene- 
rality.    Steph.  PI.  132,  380,  note. 

Lord  Coke  distinguishes  three  kinds  of 
certainty;  first,  certainty  to  a  conmion 
intent,  [that  is,  according  to  reasonable  in- 
tendment or  construction,  Steph.  PL  380 :] 
which  is  sufficient  in  a  bar  [plea,]  which  is 
to  defend  the  party,  and  to  excuse  him : 
secondly,  certainty  to  a  certain  intent  in 
general,  which  is  sufficient  in  counts,  [de- 
clarations,] replications,  and  other  pleadmgs 
of  the  plaintiff:  thirdly,  certainty  to  a  cer- 
tain intent  in  every  particular,  which  is  re- 
ouired  in  estoppels.  Co.  Litt.  303  a.  1 
Tidd^B  Pract.  451.  Certainty  to  a  certain 
intent  in  general,  is  ordinarily  sufficient  in 
the  construction  of  statutes.  1  Kenfs 
Com.  462,  note. 

CERTIFICARE.  L.  Lat  [from  certus, 
certain,  and  facere,  to  make.]  In  old  prac- 
tice. To  certify ;  to  make  certain ;  to  give 
information. 

•  CERTIFICATE.     [L.   Lat   eerHfiecUo- 
riumj  from  certificare,  q.  v.]     In  praotioe. 


A  writing  made  in  any  court,  to  give  no- 
tice to  another  court  of  any  thi^  done 
therein.  Cowell.  Blount.  Termes  de  k 
Ley.  A  writing  si^ed  by  the  judges  of 
a  court,  or  a  single  judge,  or  by  an  officer 
of  the  court,  certifying  to,  or  giving  fonnal 
and  official  notice  of  certain  hcU;  gen^ 
rally,  for  the  use  of  another  court,  judge 
or  officer.* 

CERTIFICATE  FOR  COSTS.  Li  prac- 
tice. A  certificate  granted  by  a  judge  be- 
fore whom  a  cause  has  been  tried,  sUtbg 
some  matter  of  hct  which  is  necessary  to 
be  ascertained  in  order  to  fix  the  amoont 
of  the  costs.*  1  Tidd's  Pr.  792,  952.  3 
Steph.  Com.  631,640.  8  Wooddei.  LeeL 
148.     3  Chitt.  Gen.  Pr.  468. 

CERTIFICATE  OF  REGISTRY.  In 
maritime  law.  A  certificate  of  the  regis- 
tration of  a  vessel  according  to  the  Registiy 
Acts,  for  the  purpose  of  giving  her  a  na^ 
tional  character.  3  Steph.  Cmn.  274.  8 
Kent's  Com.  139—150.  Abbott  on  Ship, 
[72],  89,  (Perkins*  ed.)  Sometimes  con- 
founded with  the  register  itself^  i^thoogb  it 
is  only  an  abstract  of  it  Act  of  Oonfrett^ 
31  Dec  1792,  §  9.  It  is  a  custom-house 
document,  and  one  of  the  most  important 
of  a  ship's  papers,  though  it  is  not  required 
by  the  law  of  nations  as  expressive  of  a 
ship's  national  character.  4  Taunt  367. 
3  Kenfs  Com.  149.     See  Bepister. 

CERTIFICATION.  In  Scotch  j»ac- 
tice.  A  term  used  in  judicial  writs,  to  ex- 
press the  penalty  annexed  to  the  disregard 
of  the  oraer  contained  in  the  writ  jSdTt 
Diet. 

CERTIFICATION  OP  ASSISE  OF 
NOVEL  DISSEISIN.  [L.  Lat  certiJU»' 
tio  assisoe  nova  disteinnee.]  In  old  Eng- 
lish practice.  A  writ  formeriy  granted  for 
the  re-examination  or  review  of  a  matter 
passed  by  assise  before  any  jostiees,  where 
some  point  of  Uie  assise  had  been  ovei^ 
looked,  or  not  sufSciently  examined.  Beg* 
Orig,  200.     CoweU.     Blount. 

CERTIFICATORIUM.  L.  Lat  In  old 
practice.  A  certificate.  Clerics  Pros. 
Cur.  Adm.  tit  29. 

CERTIORARI  L.  Lat  [certiar  jim, 
to  be  made  more  certain ;  to  be  eertified, 
or  more  distinctly  informed.]  In  prmetice. 
A  writ,  used  generally  for  tne  parpoae  of 
removing  causes,  before  trial  or  jadgment, 
from  inferior  to  superior  courts.  It  is  is- 
sued out  of  the  superior  court,  (or,  in  Eii|- 
hind,  out  of  the  court  of  chancery,)  and  u 
directed  to  the  judges  or  officers  of  the 
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inferior  court,  reciting  the  will  of  the 
kbff  or  people  to  be  certified  of  the  pro- 
ceeding, (quia  eertie  de  cautU  certiorari 
volumusy  itc)  and  commanding  the  record 
to  be  sent  or  returned  before  them.  See 
the  old  forms,  JUg.  Orig.  284.  F.  N. 
B,  242  b,  et  eeq.  It  may  be  had  either  in 
criminal  or  civil  cases.  3  Steph.  Com. 
703.  4  Bi.  Com.  266, 272,  820.  1  Tidd'a 
Pr.  397.  Bac  Ahr.  Certiorari,  A.  Com. 
pig.  Certiorari,  A.  It  lies  also  as  an  aaz- 
aiwy  process  on  "writs  of  error,  where  the 
whole  of  the  record  is  not  certified  by  the 
court  below,  to  obtain  a  complete  return. 
2  Tidies  Pr.  1167.  U.  S.  Big.  Certio- 
nuri,  I.  And  it  lies  (in  place  of  a  writ  of 
error)  after  judgment,  to  review  the  judg- 
ments of  inferior  courts  and  judges,  when 
they  act  in  a  summary  way,  or  in  a  new 
coarse  different  from  the  common  law.  1 
fiddle  Pr.  400.     2  Id.  1134. 

In  American  practice,  a  certiorari  is  used 
as  a  mode  of  appeal  from  the  judgments 
of  courts  not  of  record.     2  Burr.  Pr.  193. 
U,  S.  Dig.  Certiorari,  I.    It  is  also  the 
proper  process  for  correcting  any  error 
that  may  have  occurred  in  the  proceedings 
of  an  inferior  courts  when  such  proceed- 
ings are,  in  any  sti^^  of  them,  different 
from  the  course  of  the  common  law,  unless 
some  different  process  is  given  by  statute. 
U.  S.  Dig.  Certiorari,  I,  2,  8,  et  eeq,  and 
the  cases  there  cited.     Its  application  also 
is  not  confined  to  the  decisions  of  courts^ 
projperly  so  called,  nor  to  proceedings  in 
actionsj  but  comprehends  the  determina- 
tions of  special  tribunals,  commissioners, 
magistrates  and  officers  exercising  judicial 
powers  affecting  the  property  or  rights  of 
the  citizen,  and  who  act  in  a  summary 
way,  or  in  a  new  course  different  from  the 
^mmon  law,  and  also  the  proceedings  of 
municipal   corporations  in  certain  cases. 
Paige,  Senator,  26   WendeWs  R.  167.     2 
Siltt  JR.  9,  14. 

CERTTTUDO.  L  Lat  [from  certus, 
certaanJ  Certainty.  Fleta,  lib.  4,  c  17, 
§  1.  TcUis  certitudo  certitudinem  eonfun- 
dit;  sach  [nice  and  captious  pretence  of] 
certainty  confounds  [true  and  legal]  cer- 
tabty.     8  Co.  112. 

CKRTITUDINALITER.     L.  Lat    In 
old  practice.     Certainly.    Beg.  Orig.  22. 
CfiRTUM.   Lat   Certain.    See  Certain. 
lU]  certvm  eit  quod  eerton  leddl  potett. 

oluit  is  certain,  which  can  be  made  certain, 
or  is  cAfMibleof  being  reduced  to  a  certain- 
ty.    9  a>.  30.     Co.Litt.  96  a.    Lord  £1- 


lenboroujd),  ^  M.  dtS.  50.  BroonCe  Max. 
[481.]  Thus,  if  a  man  make  a  lease  to 
another,  for  so  many  years  as  J.  S.  shall 
name,  it  is  a  good  lease  for  years ;  for  though 
it  is  at  present  uncertain,  yet  when  J.  S. 
has  named  the  years,  it  b  then  reduced  to 
a  certainty.  6  Co.  36  b.  2  Bl  Com.  143. 
1  Steph.  Com.  267.  The  same  maxim  has 
been  applied  to  a  custom,  a  conveyance,  an 
award,  a  contract  for  the  sale  of  goods,  a 
contract  for  the  performance  of  labor,  and 
an  indenture  of  apprenticeship.  BroomU 
Max.  416,  and  note  (/),  [481—485,  4th 
ed.l  and  cases  there  cited.  6  Ad.  dt  Ell. 
N.  S.  162,  666.     Story  on  Bailm.^  375. 

Another  form  of  this  maxim  is  Ceftun 
fit  quod  eerto  reddi  potett.  That  is  certain 
which  can  be  reduced  to  a  certainty.  Cow- 
per,  Lord  C.  3  Rep.  in  Ch.  142. 

CERTUS,  Certa.  Lat  Certain;  de- 
fined; particularly  described  or  specified. 
Oportet  quod  certa  res  deducatur  in  dona- 
tionem,  quia  tncertce  rei  nulla  est  donatio  ; 
it  is  necessanr  that  the  thing  which  is  the 
subject  of  the  gift  should  oe  certain,  be- 
cause the  gift  of  an  uncertain  thing  is  null. 
Bract.  foL  16  b.  FUta,  lib.  3,  c.  7,  §  2. 
See  Id.  lib.  2,  c  60,  §  24.  Certa  debet  esse 
intentio,  et  certum  fundamentum,  et  certa 
res  qua!  deducitur  in  judicium;  the  count 
ought  to  be  certain,  and  its  foundation 
certain,  and  the  thing  which  is  brought  in- 
to coiui;  certain.  Sract.  foL  240.  See 
Fleta,  lib.  6,  c  18,  §  1. 

CERVISARIL  L.  Lat  [from  cervisia, 
q.  v.]  Certain  tenants  among  the  Saxons, 
who  were  liable  to  a  duty  called  drinclean^ 
which  was  a  contribution  towards  provid- 
ing ale  {cervisia^)  to  entertain  the  lord  or 
his  steward.     Domesday.     Blount. 

CERVISL^  L.  Lat  [L.  Fr.  cervoise."] 
In  old  English  law.  Ale  or  beer,  properly 
the  former.  Reg.  Orig.  280.  Braet.  fol. 
117  b.  Fleta,  lib.  2,  c  11,  Cervisia  lu- 
pulata;  heer.  Towns.  PI.  2Si.  Una  men- 
sura  cervisise ;  one  measure  of  ale.  Mag- 
na Charta,  9  Hen.  IIL  c  26.  See  Britt. 
c  30.     Cervisics;  ales.     Bract,  fol.  117  b. 

A  compotation  or  entertainment  Fleta^ 
lib.  1,  c  20,  §  102.     See  Fiktale. 

CERVISIARIUS.  L.  Lat  [from  cer- 
visia, q.  v.]  In  old  records.  An  ale- 
house keeper.     Toums.  PI.  267% 

A  beer  or  ale  brewer.  Blount,  voc  Cer* 
visarii. 

CERVUS.  Lat  A  st^  or  deer.  Ft 
vulgariter  dicitur,  quodprwi6  oportet  cer- 
vum  capere,  et  postta,  cum  captus  fuerii^ 
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ilium  excoriare  ;  and  it  is  s  common  saying 
that  70a  most  first  catch  your  stag  and 
then  skin  him.     BnuL  fol  101. 

CESIONARIO.  Span.  In  Spanish  kw. 
An  assignee.  White t  New  Becop.  b.  8, 
tit  10,  ch.  1,  §  3. 

CESS.  In  old  English  law.  To  ceaae. 
HaX^B  Anal,  sect  xxxviiL 

CESSANTE.     See  Cesaare. 

CESS  ARK  L.  Lat  To  cease ;  to  stop, 
or  stay.  Geiiute  eama,  ceHit  effeetu. 
The  cause  ceasing,  the  effect  ceases  also. 
Bract.  foL  202.  4  Co.  38.  Finch's  Law, 
b.  1,  cL  8.  Broom's  Max.  68,  fll8.] 
Shep.    Touch.   287.     Bacon's    Works,  iv. 

844.  CeHtnto  rttione  legii,  eeHtt  et  ipia 
lei.  The  reason  of  the  law  ceasing,  the 
Uw  itself  ceases  also.  Co.  Litt.  70  b.  2  BL 
Com.  390,  391.     Broom's  Max.  68,  [118.] 

To  come  to  an  end,  or  determine,  as  an 
estate.  Cesiaite  ittto  primitiTOi  tmuX  deri- 
TttiTOL  When  the  primitive  or  original 
estate  determines,  the  derivative  estate  de- 
termines also.  Shep.  Touch,  (by  Preston,) 
155.  4  Kenfs  Com.  32.  Broom's  Max. 
[372.]  Applied  to  the  cessation  of  the 
estates  of  dower  and  curtesy,  on  the  deter- 
mination of  the  principal  estate  out  of 
which  they  are  derived.  Id.  ibid.  8  Co. 
67.     See  Determine. 

To  cease  or  neglect ;  to  cess,  in  the  old 
books.  Cowell,  voc  Cessor.  Cessavit  per 
biennium  (q.  v.) ;  he  ceased  or  neglected 
for  two  years.     Sec  tii/ro. 

CESSAVIT  PER  BIENNIUM.  L.  Lat 
(He  ceased  for  two  years.)  In  old  English 
practice.  A  writ  in  the  nature  of  a  writ 
of  right,  founded  upon  the  doctrine  of  ten- 
ure, and  formerly  a  very  common  remedy. 
Eoscoe's  Beal  Actions^  31,  32.  2  Reeved 
Hist.  Eng.  Law,  326,  It  ky  first,  upon 
the  statute  of  Gloucester,  (6  Edw.  L  c  4,) 
which  gave  it  to  the  lord  against  the  tenant 
in  fee,  who  ceased  for  two  years  to  pay  and 
perform  his  fee  farm  rent  and  services,  ex- 
tended by  ihe  statute  of  Westminster  2, 
c  21,  to  other  rents  and  services:  and  se- 
condly, upon  the  statute  of  Westminster 
2,  c  41,  where  land  was  given  for  a  chan- 
try (cantaria,)  light,  sustenance  of  poor 
people,  &c,  and  the  alms  were  withdrawn 
for  the  space  of  two  years.  JReg^.  Grig. 
237  b.  F.  N.  B.  208  H.  Rose.  Real  Ac- 
tions, 32,  33.  2  Reeved  Hist.  Eng.  Law, 
145.  3  Id.  50.  3  Bl.  Com.  232.  This 
writ  did  not  lie,  unless  the  land  had  lain 
fresh  and  uncultivated  for  two  years  {bien- 
nium,) and  there  was  not  a  sufficient  di»* 


tress  upon  the  premises,  or  unless  the  ten- 
ant had  so  endosed  the  land  that  the  lord 
could  not  come  upon  it  to  distrain.  2  IntL 
296.     Rose.  ReaiJbctionSj  ub.  supra. 

CESSE.  In  old  Ei^k  kw.  An  as- 
sessment, exaction  or  tax.  StaL  22  Het, 
VIIL  c.  3.     Cowell. 

CESSER,  Cessure.  Neglect ;  a  cessing 
from,  or  omission  to  do  a  thing.  3  ML 
Com.  232.  '^  A  substantial  dkmisdoD  ind 
cesser.''     6Mod.2S2. 

The  determination  of  an  estate.  1  Cb. 
84.     4  Eenfs  Com.  33,  90, 106,  295. 

CESSET  EXECUTIO.  L.  Lat  (Let 
execution  stay.)  In  practice.  A  stay  of 
execution ;  or  an  order  for  snch  stay ;  the 
entry  of  fuch  stay  on  record.  2  IWi 
Pr.  1104..    3  Wooddes.  Leet.  8. 

CESSET  PROCESSUS.  KLat  (L^ 
the  process  stay.)  In  practice.  A  stj^ 
of  the  process  or  proceedings  on  an  isaoe; 
the  entry  on  record,  of  a  stay  of  the  pro- 
cess.    11  Mod.  231—234. 

CESSIO.  Li^  [from  cedere,  to  give  xs^ 
or  yield.]  A  cession,  giving  up  or  sm- 
render ;  an  assignment  1  Kamti  Eqwtf, 
403.     See  Cessio  bonorum, 

CESSIO  BONORUM.  Lat  In  the 
Roman  law.  A  cession,  or  giving  up  of 
goods.  The  surrender  of  all  a  del^s 
property  to  his  creditors,  by  which,  under 
the  law  of  cession  introduced  by  the  chri*- 
tian  emperors,  be  obtained  an  ex^nptaoB 
of  his  person  from  imprisonment,  and  aH 
bodily  punishment,  (omni  quoqwe  corpare& 
cruciatu  semotoj.  Cod.  1.  71.  8.  ^  BL 
Com.  473.  This  term  is  now  applied^  ia 
the  modem  jurisprudence  of  most  of  the 
states  of  Europe,  and  also  in  Antierican  law, 
to  the  surrender  of  an  insolvent's  estate  and 
effects  to  his  creditors.  Ersk.  InsL  h.  4, 
tit  3,  §  26.  BelPi  Diet.  8  Eurg^s  (ML 
db  For.  Law,  890,  et  seq.  1  Keni^s  Com. 
422,  247.     2  Id.  396,  note. 

CESSION,  [from  Lat  cessio,  q.  v.]  A 
giving  up,  relinquishment  or  aJbandomnent 
ofaright,orofpropertv.  See  Aband<mmmL 

In  the  civil  law.  A  giving  up,  sorrender 
or  assignment  of  goods  to,  or  for  the  bene- 
fit of  creditors..    See  Cessio  bonorum. 

In  ecclesiastical  law.  A  giving  up,  ot 
vacating  a  benefice,  by  acc^ting  another 
without  a  proper  du^nsation.  1  BL  Com, 
392.     LaUh,  234.    4  Co.  78,  Dggbg's  c«it 

CESSIONARY,C€MM)iwr.  InScotohlair. 
An  assignee.    Belts  Diet.  roc.  Assigmttio^ 

CESSOR.  In  old  English  Uw.  Ona 
who  ceased  or  neglected  so  long  to  perfom 
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1  duty  belongiiig  to  him,  as  to  incur  the 
danger  of  the  law,  and  to  become  liable  to 
We  a  writ  of  cessavit  brought  against  him. 
Old  Nat.  Brev.  186.     CowlL 

CE8SURE.  L.  Fr.  A  receirer ;  a  bai- 
liff   Kelham. 

CESSUKE.     See  Cesser. 

CTEST  ASCAVOIR.  L.  Fr.  That  is 
to  say,  or  to  wit;  this  is  to  be  known. 
Generally  written  as  one  word,  cestascavoir, 
eesUueavom^  cesta^avoir.  Stat.  Westm.  1, 
c  S2.  Artie,  sup.  Chart  c  1.  lAtU  sect 
13,  289.  Yearb.  P.  8  Edw.  IL  376, 
Another  form  was  cest  asaver.  Britt.  c. 
136.  And,  in  one  word,  cestasaver.  Id. 
c.  22.  Co  est  a  saveir  occurs  in  LL,  Qui. 
(kmq.  L  1,  pr.  Si  est  assaver  occurs  in 
Fet  Assaver^  §  22. 

CESTR'.  An  abbreviation  of  Cestria, 
Cheshire,  in  old  English  pleadii^  and 
records.  Tfyums.  PI.  147.    1  Inst.  Uler.  28. 

CESTUI,  Cestuy.    L.  Fr.     He.     CwtBT 

Sie  doit  enheriter  al  pere,  dolt  enJieriter  tl 
its.  He  who  would  have  been  heir  to  the 
&ther,  shall  be  heir  to  the  son.  Tearh. 
M.  12  Edw.  IV.  14,  [12.]  2  Bl  Com. 
228,  239,  250. 

CESTUY  QUE  USE.  L.  Fr.  [Cestuy 
a  fuse  de  qui  ;  Lat  Ule  cujus  usui,  or  ad 
cujus  usum.^  He  to  whose  use  another  is 
enfeoffed  of  lands  or  tenements.     CowelL 

2  £L  Com.  328—833.  4  Kent's  Com. 
289—296.  1  Steph.  Com.  382.  Cestuy 
a  que  use.  Dyer,  67  b.  The  substantial 
and  beneficial  owner,  as  distinguished  from 
the  feoffee  to  uses.  Id,  See  (7<e,  Feoffee 
to  uses. 

CESTUY  QUE  TRUST.  L.  Fr.  He 
in  trust  for  whom,  or  for  whose  benefit, 
another  is  enfeoffed  or  seised  of  lands  or 
tenements  ;  he  who  is  entitled  in  equity  to 
take  the  rents  and  profits  of  lands  whereof 
the  legal  estate  is  vested  in  some  other  per- 
son who  is  called  the  trustee ;  or,  in  other 
words,  he  who  is  the  real,  substantial  and 
beneficial  owner  of  lands  which  are  held  in 
trost,  as  distingtiished  from  the  trustee. 
ffolthause.  Wkishaw.  1  Cruises  Dig. 
381,  tit  12,  c.  1.  1  Steph.  Com.  343.  4 
Kenes  Com.  301  —  305.  See  Trust, 
TrusUe. 

\*  The  late  Mr.  Justice  Story  has  ob- 
senred  of  this  phrase,  that  it  is  "  a  bar- 
barous Norman  Law-French  phrase,  and  is 
so  ungainly  and  ill  adapted  to  the  English 
idiom,  that  it  is  surprising  that  the  good 
sense  of  the  English  legal  profession  has 
not  long  since  banished  it,  and  substituted 


some  phrase  in  the  English  idiom,  furnish- 
ing an  analogous  meaning.''  1  Story^s 
Eq.  Jur.  §  321,  note.  Itde-eommissary 
and  henefieiaryy  (the  fonner  adapted  from 
the  fideCcommissarius  of  the  Roman  law,) 
are  the  terms  suggested  by  the  same  author 
as  proper  substitutes.  Id.  ibid.  See  Ben- 
eficiary. With  deference,  however,  to  the 
criticism  of  this  eminent  jurist,  the  phrase 
in  question  seems  little  noore  awkward  than 
the  similarly  formed  expressions  cestuy  que 
use,  and  cestuy  que  vie,  and  other  terms  of 
Norman  origin  now  in  daily  use,  for  which 
no  English  equivalents  have  been  sought  or 
desired.  Indeed,  the  mere  fact  that  these 
terms  and  phrases,  with  all  their  apparent 
rudeness  of  construction  and  want  of  har- 
mony with  the  Endish  idiom,  have  never- 
theless been  scrupulously  retained  in  modem 
law  and  practice,  seems  to  warrant  the  in- 
ference tnat  their  essential  convenience  and 
expressiveness  have  always  been  found  ef- 
fectuallv  to  outweigh  any  objections  of  the 
kind  alluded  to. 

CESTUY  QUE  VIE.  L.  Fr.  {cestuy  a 
qui  vie.)  He  for  whose  life  lands  or  ten- 
ements are  granted.  Thus  if  A.  grant  lands 
to  B.  diiring  the  life  of  C,  here  C.  is  termed 
the  cestuy  que  vie,  and  B.  tenant  pur  autre 
vie,  (q.  V.)  2  Bl.  Com.  123.  1  Steph. 
Com.  242. 

CEU.  L.  Fr.  This;  that  Kelham. 
A  corruption,  probably,  of  ceo,  (q.  v.) 

Knowledge.  Saunz  le  ceu  ;  without  the 
knowledge.  Kelham.  A  corruption  of 
sceu,  or  sceau. 

CEULS.  L.Fr.  Those.  Kelham.  See 
Ceux. 

CEUX,  Ceaux.  L.  Fr.  These ;  those. 
Cetuc  parolx  ;  these  words.     Litt.  sect  1. 

CHACE.     See  Chase. 

CHACE.  L.  Fr.  A  chase  or  hunting 
ground.  Tout  le  hois  ou  il  se  pleint  est 
comon  chace  de  touts  beasts  chaceahle  a  toutz 
gentz  ;  all  the  wood  where  he  complains  is 
a  common  chase  of  all  beasts  that  may  be 
hunted  by  everybody.  Yearb,  P.  10  Edw. 
IIL  28. 

CHACEA,  Chasea,  Chacia,  Chaicia.  L. 
Lat  [from  Fr.  chasser,  to  drive.]  In  old 
English  law.  A  chace,  or  chase ;  a  driving, 
chasing  or  hunting  [of  animals] ;  (Lat 
fugatio,  actus.)  Spelman.  Beg.  Grig.  268. 
A  driving  of  animals  to  pasture ;  the  right 
or  privilege  of  driving.  Fleta,  lib.  4,  c.  20, 
§5. 

The  road  or  way  by  which  cattle  are 
driven  to  pasture;  called  ako  a    drove> 
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drove-way  or  drift-way,  (Lat  actuiy  q.  v.) 
Spelman.     Bract  fol.  227  b,  232. 

A  station  of  game,  or  hunting  ground, 
(Lat  fugada ;)  an  extent  of  ground  less 
than  a  forest,  and  larger  than  a  park,  where 
wild  animals  are  kept  for  the  Aversion  of 
the  chase,  (salttis  et  ip9a  statio  qua,  venor 
tionis  ffratidj  alunlur  ftrat,)  Spelman, 
See  Chase, 

CHACEABLK  L.  Fr.  That  may  be 
chased  or  hunted.  Tearb.  P.  10  £dw.  IIL 
28,     See  Chace. 

CHACEARE.  KLat  In  old  EngUsh 
law.     To  chase,  drive,  or  hunt     Cawell. 

CHACER,  Chaser.  L.  Fr.  To  drive, 
compel,  oblige.  Chace,  chase;  obliged, 
compelled,  driven.  II  fuii  chace  ouster  ; 
he  was  driven  [to  plead]  over.  Yearh,  M. 
6  Edw.  IIL  126.     See  Chaser. 

To  chase  or  hunt  Per  que  no*  chace- 
amus  some  hien  no*  list ;  wherefore  we  hunt- 
ed, as  it  was  lawful  for  us  to  do.  Tearb. 
P.  10  Edw.  IIL  28. 

CHAFEWAX.  [chafe,  Fr.  chafer,  to 
heat]  An  officer  in  chancery  in  England 
who  fits  (bv  heating  or  melting)  the  wax 
for  the  sealing  of  writs  and  other  instru- 
ments.     Cotoell. 

CHAFFERS.  A  word  used  in  the  Eng- 
lish  statute  3  Edw.  IV.  c.  4,  and  supposed 
to  mean  wares  or  merchandize,  Vowell. 
Blount.  Cowell  says,  "  we  yet  use  chaf- 
fering for  buying  and  selling,"  In  modem 
parlance,  the  latter  word  rather  denotes  a 
bargaining,  or  negotiating  the  terms  of  a 
bargain.      Webster. 

CHAIER.  L.  Ft.  To  fall  Lesser 
chaier  ;  to  let  fall.     Kelham.     See  Cheir. 

CH  ALENGER.  L.  Fr.  In  old  English 
law.  To  object  or  except  to  a  writ  or 
pleading.  Par  taunt  est  le  brefe  vicious  et 
abatabUy  si  il  soit  chalenge ;  for  so  much 
is  the  writ  bad  and  abatable,  if  it  be  chal- 
lenged. Britt.  c.  84.  JSl  si  le  counte  soit 
chalenge  pur  le  omission  ;  and  if  the  count 
be  challenged  for  the  omission.     Id.  c  85. 

To  object  or  except  to  a  person,  as  a 
juror.     Britt.  c  62. 

To  claim,  or  demand  as  a  right  Et 
come  deux  seigniours  ou  plusurs  chalengent 
mariage;  and  where  two  or  more  lords 
challenge  (claim)  the  marriage.  Britt.  c. 
67.  Si  nul  autre  ust  chalenge  Vheritage  ; 
if  no  other  person  have  challenged  (claimed) 
the  inheritance.     Id,  c  70. 

CHALLENGE.  [L.  Fr.  chalenge,  from 
chalenger,  calanger,  to  object,  to  cLum  ;  L. 
Jjat    calwrnuoj  calangia;    exceptio.]     In 


practice.  An  exception  or  objectioii  taken 
either  against  persons  or  things.  CowdL 
The  wo^  had  this  large  sense  in  old  prM- 
tice,  a  writ  or  count  being  as  proper  a  sub- 
ject of  challenge  as  a  juror.  See  ChaUn' 
ger.  In  modem  practice,  however,  its  sig- 
nification has  been  materially  narrowed, 
and  it  is  now  almost  exclusively  used  to 
denote 

An  exception  or  objection  taken  to 
the  jurors  summoned  and  returned  for  the 
trial  of  a  cause,  either  individually,  (to  the 
polls),  or  collectively,  (to  the  array).  See 
tn/ro. 

Bracton,  in  treating  of  the  law  of  chal- 
lenge, (which  has  undergone  comparatirelj 
little  change  since  h^  time,)  employs 
neither  calumnia  nor  calangia  to  designiite 
the  objection  taken,  but  calls  it  excejMio 
contra  juratores.  Bract.  foL  185.  In 
Britton,  the  word  chalenge  (fix>m  which  k 
derived  the  modem  term  challenge)  is  m- 
troduced.     Britt.  c.  52. 

To  CHALLENGR  [L.  Fr.  chalengtr, 
caUnger,  calanger;  L.  L^  calumniare,  ca- 
lumpniare.y  In  old  English  law.  To  cUim 
or  assert  a  right  "I,  Henry  of  Lan- 
caster, chalenge  this  rewme  [realm]  of 
Ynglonde."  1  How.  St.  Trials,  152.  See 
Chalenger. 

In  practice.  To  call  to  answer;  to  ac- 
cuse ;  to  appeal,  in  the  ancient  sense  of  the 
word.     See  Appeal,  and  see  it^ra. 

To  dispute  or  call  in  question  another^s 
right ;  hence  to  object  or  except  to. 

To  obiect  or  except  to  a  person.  To  ex- 
cept against  those  that  are  returned  to  be 
jurors.  Co,  lAtt,  155  b.  This  is  the 
proper  signification  of  the  term  in  modern 
practice. 

*^*  The  etymology  of  this  word  has 
been  variously  explained.  The  Fr.  cksl- 
enger,  from  which  it  is  immediately  deriv- 
ed, was  used  in  several  senses,  as  giTCS 
under  that  word,  supra.  Lord  Coke  trac« 
it,  through  the  L.  I^  calumniare,€hakm' 
niare,  and  calumpniare,  from  the  old  Fr. 
caloir  or  chaloir,  to  care  for  or  foresee.  Co, 
Litt.  165  b.  Mr.  Crabb  inclines  to  derive 
it  from  call,  "  to  challenge^  meaning  **  to 
call  or  single  ouV^  a  person  by  way  of  ob- 
jection to  him.  Crabb^s  Hist.  Eng.  Ia*^ 
299.  This  derivation  is  adopted  by  Web- 
ster, (who  explains  challenge  to  mean  *^to 
call  off  a  juror  or  jurors,"  ^'  to  demand  thai 
a  juror  shall  not  sit  in  trial  upon  a  cause ;") 
and  receives  great  support  from  the£Ki 
that  appely  the  French  word  for  challragQi 


Digitized  by 


Google 


CHA 


(271) 


CHA 


is  derired  from  tlie  Latin  appellam^  to  caU 
apon,  to  call  by  name. 

The  practice  of  challenging  jnrore  is 
mentioned  by  Blackatone  as  answering  to 
the  recuMtiojudiciSj  (rejection  of  a  judex,) 
in  the  civil  and  canon  laws.  Cod,  8.  1. 16. 
Decretal,  lib.  2,  tit  28,  c.  86.  Mr.  Spence 
goes  further,  and  speaks  of  ''  tbe  Roman 
right  of  challenge'*  as  introduced  into  Eng- 
land or  confirmed  at  the  Conquest.  1 
Spence' s  Chancery,  106.  There  was  a 
nsage  of  the  middle  ages,  however,  which, 
from  its  connection  with  the  old  trial  by 
peers,  and  the  judicial  combat,  as  well  as 
its  bcArmg  upon  the  present  popular  sense 
of  the  teim  challenge,  deserves  a  passing 
notice.  This  was  the  proceeding  called  an 
appeal  of  falu  judgment ;  by  which  a  party 
dissatisfied  with  the  judgment  of  a  court 
was  allowed  to  appecU  the  peers  of  whom 
the  coart  was  composed,  that  is,  to  challenge 
and  fight  them.  Esprit  dea  Lois,  liv.  28, 
e.  27.  Beaumanoir,  c.  61,  67.  Defon- 
taines,  ch.  21,  22,  cited  ibid.  See  Appeal 
(f  false  judgment. 

Challbnob  to  thb  arrat.  An  excep- 
tion to  the  whole  panel  in  which  the  jury 
are  arrayed,  or  set  in  order  by  the  sheriff 
in  his  return,  upon  account  of  partiality,  or 
some  default  in  the  sheriff,  coroner,  or  other 
officer  who  arrayed  the  panel  or  made  the 
return.*  2  Bl.  Com.  359.  Co.  Idtt.  165  b, 
156  a.  Wharton's  Am.  Crim.  Law,  509. 
See  Array^  Panel. 

Challbwoe  to  the  polls.  [L.  Fr.  a  les 
testes;  Lat  in  capita,  against  the  individuals.] 
An  exception  to  any  one  or  more  of  the  indi- 
viduals returned  as  jurors  on  the  trial  of  a 
cause,  as  not  being  indifferent  between  the 
parties.  Term^s  de  la  Ley.  Co.  Litt.  156  a. 
3  Bl.  Com.  361.  The  grounds  of  this 
kind  of  challenge,  or  rather  of  principal 
challenges  to  the  polls,  are  reduced  by 
Lord  Coke  under  four  heads: — propter 
honoris  respectum,  propter  defectum,  propter 
affectum  and  propter  delictum,  (qq.  v.)  Co. 
Lilt.  156  b. 

CUALLENOB    PEREMPTORY.       A    privilege 

allowed  to  a  prisoner  in  criminal  cases,  of 
challenging  peremptorily  a  certain  number 
of  jurors,  without  assigning  any  cause. 
Termes  de  la  Ley.  4  Bl.  Com.  353.  Co. 
Litt.  156  b.  This  is  called  by  Blackstone 
"an  arbitrary  and  capricious  species  of 
challenge,"  and  is  permitted  in  capital  cases 
in  favorem  tfitce,  4  Bl.  Com.  853.  Co. 
Litt.  156  b.  The  number  of  peremptory 
chaDengeB  allowed  by  the  law  of  England 


is  thirty-five  in  cases  of  treason,  and  twenty 
in  cases  of  felony.  4  Bl.  Com.  354.  4 
Steph.  Com.  424.  StaL  22  ffen.  VIIL 
c.  14.  Stat.  6  Geo.  IV.  c.  50,  s.  29.  The 
same  numbers  were  adopted  by  the  Act  of 
Congress,  April  30, 1790,  sec  30.  For  the 
provisions  made  by  the  laws  of  the  differ^ 
ent  states  on  this  subject, -see  Wharton's 
Am.  Crim.  Law,  602, 604.  And  see  United 
States  Digest,  Jurors,  L 

Challenge  for  cause.  [L.  Fr.  pur 
cause.]  A  challenge  for  which  some  cause 
or  reason  is  alleged.  Termes  de  la  Ley.  4 
Bl.  Com.  353.  Thus  distinguished  from  a 
peremptory  challenge. 

Challenge  prinoipal.  A  species  of 
challenge  to  the  polls,  so  called,  according 
to  Lord  Coke,  because  if  it  be  found  true, 
it  stands  i^ufiScient  of  itself,  without  leaving 
any  thing  to  the  conscience  or  discretion  of 
the  triers.  Co.  Litt.  156  b.  Or,  according 
to  Sir  Wm.  Blackstone,  (who  confines  it  to 
the  species  of  challenge  propter  affectum,) 
it  is  so  called  from  the  circumstance  that 
the  cause  assigned  carries  with  it  prima 
facie  evident  marks  of  suspicion,  either  of 
malice  or  favor,  and  which,  if  true,  cannot  be 
overruled.    3  Bl.  Com.  363.    See  4  Id.  353. 

A  species  of  challenge  to  the  array,  as 
distinguished  from  a  challenge  to  the  favor. 
Co.  Lilt.  156  a. 

Challenge  to  the  favor,  or  for  favor, 
is  where  the  party  has  no  principal  chal- 
lenge, but  objects  only  some  probable  cir- 
cumstances of  suspicion,  as  acquaintance, 
and  the  like,  the  validity  of  which  must  be 
left  to  the  determination  of  triors,  whose 
oflSce  it  is  to  decide  whether  the  juror  be 
favorable  or  unfavorable.  3  Bl.  Com.  363. 
4  Id.  353. 

*^*  There  is  some  confusion  in  the 
books,  in  regard  to  classifying  the  various 
subdivisions  of  challenges  above  defined. 
The  older  authorities  seem  to  have  under- 
stood peremptory  and  principal  challenges 
to  signify  the  same  thing.  Cowell,  citing 
Staundf.  PI.  Cor.  157, 158.  Blount,  citing 
Lamb.  Eiren.  lib.  4,  c.  14.  Termes  de  la 
Ley.  The  challenge  for  cause  secitas  also 
to  have  been  confounded  with  the  chal- 
lenge/or /at^or.  Termes  de  la  Ley.  Cowell, 
citing  Kitch.  92.  Sir  Wm.  Blackstone 
makes  principal  challenges  and  challenges 
to  the  tevor,  subdivisions  of  one  species  of 
challenge  to  the  polls,  viz.,  the  challenge 
propter  affectum.  3  Bl.  Com.  363.  Lord 
Coke,  on  the  other  hand,  makes  them  the 
leading  divisions  both  of  challenges  to  the 


Digitized  by 


Google 


CHA 


(272) 


CHA 


arraj,  and  challenges  to  the  polls*  <7o.  Litt 
156  a,  156  b. 

CHALUNGE.  L.Fr.  Achiim.  Kdham. 

CHAMBER.  [L.  Lat  camera,]  A  term 
applied  to  courts,  (the  Star  Chamber,  the 
Exchequer  Chamber,)  legislative  bodies, 
(Chamber  of  Peers,  Chamber  of  Deputies,) 
and  other  public  associations;  (Chamber 
of  Commerce,  &c.) 

In  old  English  law.  A  private  reposito- 
ry of  money;  a  coffer.  See  Oameraj 
Chamhre. 

CHAMBER,  WTDOWa  A  portion  of 
the  effects  of  a  deceased  person,  reserved 
for  the  use  of  his  widow,  and  consistbg  of 
her  apparel,  and  the  furniture  of  her  bed- 
chamber, is  called  in  London  tiie  widow^s 
chamber.     2  BL  Com.  518. 

CHAMBERS.  In  practice.  The  office 
or  private  rooms  of  a  judge,  where  parties 
are  heard,  and  orders  made  in  matters  not 
requiring  to  be  brought  before  the  full 
court;  and  where  costs  arc  taxed,  judg- 
ments signed,  and  similar  business  trans- 
acted. 3  Ckitt  Gen,  Pr.  19,  et  seq. 
BagleyU  Chamber  Practice^  per  tot. 

CHAMBERS.  In  international  law. 
Portions  of  the  ocean  included  within  lines 
drawn  from  one  promontory  to  another,  or 
stretches  of  sea  between  adjacent  headlands, 
(and  called  in  Engl&nd  the  kinffs  chambers, 
camera!  regis,)  claimed  by  the  nation  on 
whose  coasts  they  are  situated,  as  places  of 
protection  to  merchantmen,  where  all  hos- 
tilities are  to  cease.*  Opinion  of  Sir  Leo- 
line  Jenkins,  cited  Jacobsen's  Sea  Laws,  416. 
1  Peters'  Adm.  Dec.  29,  note.  1  Kent's 
Com.  30,  31.     See  Camera  regis. 

CHAMBERLAIN.  \L.lAit.  cameranus, 
cambellarius,  cambalartus,  chamherlanvLS, 
chamberlingus  ;  from  Fr.  chambellan.  Spel- 
man.  CowelL]  Keeper  of  the  chamber. 
Originally  the  chamberlain  was  the  keeper 
of  the  treasure  chamber  {camera^)  of  the 
prince  or  state ;  otherwise  called  treasurer. 
Cowell,  voc.  Chamberlain.  See  Camerarius. 
Sir  William  Cavendish  was  treasurer  of  the 
chamber  in  the  24th  year  of  Edward  HI. 
8  Co.  12. 

The  receiver  of  the  rents  and  revenues  of 
a  city.  Cowell.  Blount.  This  is  the  mod- 
em meaning  of  the  word  in  various  cities 
of  England  and  America. 

The  name  of  several  high  officers  of  state 
in  England,  as  the  Lord  Great  Chamberlain 
of  England,Lord  Chamberlain  of  the  House- 
hold, Chamberlain  of  the  Exchequer.  See 
Cowell.    Blount.     Holthoust.     Wharton. 


In  modern  times,  the  court  officer  styled 
chamberlain  has  the  charge  of  the  phrate 
apartments  of  the  sovereign  or  noble  to 
whom  he  is  attached.     Brande. 

CHAMBERLARIA.  L.  Lat  Cbsm- 
beriainship;  the  office  of  a  chamberiain. 
Cowell. 

CHAMBIUM.  L.  Lat  In  old  English 
law.  Change,  or  exchange.  BraeL  foL 
1 1 7,  1 18.  Probably  another  form  of  cam- 
bium, (q.  V.) 

CHAMBRE.  L.  Fr.  In  old  EDgliah 
law.  A  private  repository  of  money;  a 
private  treasury ;  a  coffer.  Pension  de 
chamhre, — rente  de  chambre  ;  a  payment  of 
money  out  of  personal  funds,  as  distin- 
guished from  a  rent  out  of  binds ;  an  annuity. 
Britt.  c  68. 

CHAMP  DE  MAL  Fr.  [Lat  Campus 
Maii.]  The  field  or  assembly  of  May.  The 
national  assemUy  of  the  Franks,  held  in  the 
month  of  May.  1  Hob.  Charles  V.  Appen- 
dix, Note  xzxviiL 

CHAMP  DE  MARS.  Fr.  [L  Lrt. 
Campus  Martii.]  The  field  or  assembly  of 
MarcL  The  national  assembly  of  the 
Franks,  held  in  the  month  of  March,  in  the 
open  air.     1  Hob.  Ch.  V.  ub.  sup. 

CHAMPART,  Fr.  In  French  law. 
A  share  or  division  of  the  profits  of  land ; 
a  part  of  the  crop  annually  due  to  the  land- 
lord by  bargain  or  custom.  4  Bl.  Com.  135. 
Otherwise  called  agreer,  tasque  and  terrage. 
Ouyot,  Inst.  Feod.  cL  9,  sect  9. 

CHAMPARTY.     See  Champerty. 

CHAMPERT.  L.  Fr,  [L.  Lat  wmpert, 
q.  v.]  In  old  English  law.  A  share  or 
division  of  land;  champerty.  StaUWestoL 
2,  c  49.     See  Champerty. 

In  old  Scotch  law.  A  gift  or  bribe, 
[Scottic6,  bud^  taken  by  any  mat  man  or 
judge  firom  any  person,  for  delay  of  just 
actions,  or  furthering  of  wrongous  actions, 
whether  it  be  lands  or  any  goods  move- 
able. Skene  de  Verb.  Sign,  citing  StaL  S 
Rob.  Br.  c  dominus  Rex,  22. 

Skene  defines  champert,  in  the  laws  of 
England,  to  be  *'  where  the  judge,  by  him- 
self directly,  or  by  another  indirectly, 
maintains  the  plea,  to  obtain  the  mainte- 
nance of  the  one  party  against  the  other.'' 
Id. 

CHAMPERTIA.  LLat  In  old  English 
law.   Champerty.   Reg.Orig.  IB^yinmarg, 

CHAMPERTOR,  Champerter^  Cham- 
partor.  [L.  Lat  ccunbiparticeps,  q.  v.]  In 
criminal  kw.  One  who  is  guilty  of  the 
offence  of  champerty.      A  poichaa^  or 
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piomoter  of  other  persoDLs'  snita*'     4  £L 
Com,  135.     See  Champerty. 

*^*  Cbampertors  are  defined  by  Uie 
statute  De  dmspiratorihusy  (of  conspira- 
t<ws,)  33  Edw.  IIL  to  be  "  those  who  move 
or  cause  to  be  moved  pleas  and  suits,  either 
by  Jheir  own  procurement,  or  by  that  of 
otiiers,  and  sue  them  at  their  own  costa,  to 
liave^r^  of  the  land  in  dispute,  or  part  of 
the  gains ;  {ad  eampi  partem^  vd  pro  parte 
lucri  habendy^  This  definition  is,  in  the 
English  edition  of  the  statutes,  at  the  end 
of  the  statute  of  conspirators ;  but,  accord- 
ing to  Mr.  Reeves,  no  original  text  appears 
to  warrant  it;  and  he  considers  it  probable 
that  it  was  added  by  some  reader,  to  ex- 
plain what  followed ;  for  the  next  statute  ia 
entitled  the  "statute  of  champerty."  2 
Beeves'  HieU  Eng,  Law,  243.  The  Latin 
text  is  given  by  Coweli  and  Spelman,  but 
neither  of  them  takes  any  notice  of  the  de- 
ficiency. 

In  Fleta,  a  statute  ia  quoted,  providing 
that  no  chancellor,  treasurer,  justice,  or 
other  of  the  king-s  council,  or  of  the  chan- 
ceiy,  of  the  houiu^old,  exchequer,  eyre,  or 
any  bench,  nor. any  minister,  clerk  of  the 
crown  or  other  layman,  shall  receive  pre- 
sentations of  churches,  or  the  advowson  of 
aay  church  lands,  tenements  or  fees,  by  ex- 
emption or  gift  either  to  farm,  or  to  cham- 
peit,  (*fif  ad  eampi  partem,)  viz,  to  become 
a  skarer  in  it,  nor  shall  in  any  way  interfere 
therewith,  while  a  controversy  concerning 
it  is  pending  before  the  king,  or  any  of  his 
ministers,  nor  shall  any  stipend  be  taken 
thereof.     Fleta,  lib.  2,  c.  36,  §  4. 

CHAMPERTY,  Champarty.  [L.  Fr. 
chsmpert ;  L.  Lat,  campers^  cambipartiay 
qq.  V.J  In  criminal  law.  The  maintenance 
of  any  man  in  his  suit,  upon  condition  to 
have  part  of  (partire)  the  thing  in  dispute, 
when  it  is  recovered,  ^or  pro  parte  rei  qua 
at  in  placito  hahenda^  whether  it  be  land 
(eumpus,)  or  any  thing  out  of  land,  or 
goods,  or  a  debt,  or  any  other  thing  in  plea 
or  suit  Coweli.  Blount,  Bey,  Grig,  183. 
F,  N,  B.  1 72.  Stat.  Weetm.  1,  c.  26.  Co. 
LitL  368  b.  2  InsU  208.— The  unlawful 
maintenance  of  a  suit,  in  consideration  of 
some  bargain  to  have  part  of  the  thing  in 
dispute,  or  some  profit  out  of  it  Hawk. 
P.  C.  b.  1,  c.  84.  Shaw,.C.  J.  1  Pick, 
R.  416.  6  Porter's  (Ala.)  R.  488.  U.  S. 
Dig.  Champerty  and  Maintenance,  I. — A 
species  of  niaintenance,  being  a  bargain  with 
a  plaintiff  or  defendant  campum  partire,  to 
divide  the  land,  or  other  matter  sued  for. 


between  them,  if  they  prevail  at  law; 
whereupon  the  champertor  is  to  carry  on 
the  party's  suit  at  his  own  expense.  4  &. 
Com.  136. 

In  the  modem  sense  of  the  word,  cham^ 
perty  signifies  the  purchasing  of  a  suit  or 
right  of  suing.  Id.  ibid.  Or  rather,  the 
purchase  of  an  interest  in  a  thing  in  dispute, 
with  the  object  of  maintaining  and  taking 
part  in  the  litigation.  Tmdall,  C.  J.  7 
Bing.  369.  Holthouee.  The  purchase  of 
land,  pending  a  suit  concerning  it,  is  cham- 
perty. 4Xenf8  Com.  449.  See  2  Story's 
Eq.  Jur.  §§  1048—1064,  and  notes. 

In  the  United  States,  the  English  doc- 
trine of  champerty  and  maintenance  has  been 
much  modified.  In  New-York,  the  taking 
of  a  conveyance  from  a  party  in  possession 
of  land,  the  subject  of  controversy  by  suit 
in  court  is  no  longer  forbidden.  See  2 
Rev.  Stat.  [691,]  576,  §§  6,  6.  21  Wenr 
delVs  R.  98.  In  Michigan,  the  application 
of  the  doctrine  to  sales  of  land  by  a  party 
out  of  possession,  has  been  annulled.  20 
Howard's  R.  467.  In  Vermont,  the  band, 
fide  purchase  of  a  right  of  action  is  not 
champ^y.  28  Vermont  R.  490,  496. 
And  see  the  observations  of  Grier,  J.  20 
Howards  R.  488.  As  to  agreements  be- 
tween attorney  and  client,  for  a  part  of  the 
matter  in  litigation  as  a  compensation  for 
services,  see  2  Demo's  R.  607.  1  Hoff- 
man's Ch.R.  421.   4  Kenfs  Com.  449,  note. 

The  distinction  between  mat»/e7ia7u;e  and 
champerty  seems  to  be  this :  where  there  is 
no  agreement  to  divide  the  thing  in  suit, 
the  party  intermeddling  is  guilty  of  main- 
tenance only,  but  where  he  stipulates  to 
receive  part  of  the  thing  in  suit,  he  is  guilty 
of  champerty.  4  Chitty's  Bl.  Com.  136, 
note.  Hence  the  rule  of  Lord  Coke,  that 
every  champerty  is  maintenance,  but  every 
maintenance  is  not  champerty.  2  Inst.  206. 
See  Maintenance.  See  the  English  author- 
ities on  this  subject,  cited  in  4  Steph.  Com. 
264,  note  (/).  For  the  American  law  of 
champerty,  see  4  Kent's  Com.  449,  and 
note.  United  Staies  Digest,  Champerty 
and  Maintenance.  2  N,  Y.  Rev.  St.  [288, 
§§  71—74,]  216,  §§  72-75.  Id.  [691,] 
676,  §§  6—7.  Lewis'  U.  S.  Crim.  Law, 
493 — 498. 

CHAMPION.  PL  Lat  campio.]  He 
who,  in  the  trial  by  battel  or  combat,  (earn- 
pus  or  duellum,)  fought  either  for  the  ten- 
ant or  demandant  3  Bl.  Com.  339.  Cer- 
tator  pro  alio  dolus  in  duello.  Hotom..  de 
Verb.  Feud. 
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One  who  fought  in  bis  own  cause.  Cow- 
ell,     Blount     See  Campio, 

CHANCE.  [Lat  casus  ;  L  Lat  infartu- 
nium,]  In  criminal  law.  Accident ;  that 
which  happens  or  falls  out  unexpectedly  or 
unintentionally;  the  opposite  of  contriv- 
ance, intention  or  design.  Applied  to  in- 
jurious acts,  such  as  the  killing  of  a  person, 
which  happen  as  the  consequences  of  other 
acts  by  other  persons,  where  such  conse- 
quences are  not  intended  or  foreseen.  '*  If 
any  accidental  mischief  happens  to  follow 
from  the  performance  of  a  lawful  act,  the 
party  stands  excused  from  all  guilt"  4 
BL  Com.  27.  See  Id.  182.  As  to  the 
accidental  consequences  of  unlawful  acts,  see 
Id.  27.  Foster^s  Cr.  Law,  250.  2  JVeuh 
York  Rev.  St.  [661,1  561,  §  13. 

CHANCELLARY,  Chancellarie.  L.  Fr. 
Chancery.  Rot.  Pari.  4  Hen.  IV.  cited  1 
Rep.  in  Chanc.  Appendix. 

CHANCELLOR.  [L.  Lat  cancellarius  ; 
L.  Fr.  chancelieTj  chauncelhur.]  The  pre- 
siding judge  in  the  court  of  chancery.  See 
Chancery. 

In  England,  the  Lord  High  Chancellor  is 
the  highest  judicial  officer  of  the  realm,  and, 
in  point  of  precedency,  ranks  above  every 
temporal  lord.  3  Bl.  Com.  46.  1  Wood- 
des.  Lect.  95.  3  Steph.  Com.  407.  He  is, 
however,  much  more  than  a  judicial  officer, 
being  also  keeper  of  the  great  seal,  a  privy 
counsellor,  and  prolocutor  of  the  House  of 
Lords.     3  Bl.  Com.  47. 

In  American  law,  the  judges  of  such 
state  courts  as  are  exclusively  courts  of 
equity,  are  called  chancellors,  but  the  office 
is  strictly  a  judicial  one.     See  Chancery. 

*^*  The  title  and  office  of  chancellor  are 
generally  supposed  to  be  derived  from  the 
cancellarius  (q.  v.)  of  the  lower  Roman 
empire,  from  which  source  they  passed  to 
the  various  modem  kingdoms  of  Europe, 
including  the  Anglo-Saxons,  among  whom 
the  office  is  well  ascertained  to  have  existed. 
Sir  Henry  Spelman  has  given  a  list  of  all 
the  chancellors  of  England,  from  the  earliest 
Saxon  period.  Oloss.  voc.  Cancellarius. 
According  to  Selden,  the  oldest  mention  in 
good  au^ority,  of  the  name  of  chancellor 
of  England,  is  in  the  time  of  Edward  the 
elder,  about  the  year  920,  who  constituted 
Turketill  (Turketulus)  his  chancellor  with 
very  transcendent  powers.  Selden^s  Office 
of  Chancellor,  (Works,  vol.  iii.  1466,)  cited 
1  Wooddes.  Lect.  96,  97.  1  Spencers  Chan- 
cery, 78,  79.  The  word  chancellor  itself 
seems  to  have  been  formed  immediately 


firom  the  L.  Fr.  chancelier,  or  chaunctUier. 
The  Saxon  word  was  hoceras;  but  the  Lat 
cancellarius  was  always  used  in  charten 
and  records,  as  well  as  by  the  old  chroni- 
clers. Spelman,  voc  Cancellarius.  For 
the  original  derivation  of  the  term,  see 
Cancellarius. 

CHANCELLOR  OF  A  DIOCESE,  or 
OF  A  BISHOP.  In  English  ecclesiastical 
law.  An  officer  appointed  to  hold  the  bishop^s 
court  for  him,  and  to  assist  him  in  matters 
of  ecclesiastical  law.  1  Bl.  Com.  383. 
Tomlins. 

CHANCELLOR  OF  THE  DUCHY  OF 
LANCASTER.  [L.  Lat  canceUarius 
ducatiis  et  comitatus  palatini  domini  regit 
Xanc]  In  English  law.  An  officer  before 
whom,  or  his  deputy,  the  court  of  the 
duchy  chamber  of  Lancaster  is  held.  This 
is  a  special  jurisdiction,  concerning  all  man- 
ner of  e<juity  relating  to  lands  holden  of 
the  king,  m  right  of  the  Duchy  of  Lancaster. 
Hob.  77.     3  Bl.  Com.  78. 

CHANCELLOR    OF   THE  EXCHE- 
QUER.    [L.  Lat  cancellarius  de  scaceario, 
or  cancellarius  et  subthesaurarius  scaccarii 
domini  re^.]    A  high  officer  of  the  Bntish 
crown,  who  sometimes  sits  in  the  Exchequer 
with  the  regular  judges  or  barons  of  the 
court,  where  his  duty  is  to  take  ctre  of  tbe 
interests  of  the  crown.     3  Bl.  Com,  44. 
Wharton's  Lex.     In  this  capacity,  he  has 
precedence  above  the   barons.      Brande. 
He  seems  to  have  originally  actually  exe^ 
cised  the  functions  of  a  chancellor,  or,  in 
the  phrase  of  the  old  books,  "to  havebecH 
created  for  the  qualifying  of  extremities  in 
the  exchequer."     Cowell.     And  see  Fleta, 
lib.  2,  c.  27.     His  legal  functions,  however, 
have  long  been  merely  formal,  and  by  tbe 
statute  6  Vict  c.  6,  abolishing  the  equity 
side  of  the  Court  of  Exchequer,  seem  now 
to  be  entirely  extinguished.     The  most  im- 
portant duties  of  this  officer  concern  tbe 
management  of  the  royal  revenue,  he  being 
the  prmcipal  finance  minister  .of  the  "govern- 
ment    3  Bl.  Com.  ub.  sup.     This  office  is 
commonly  united  to  that  of  first  lord  of  the 
treasury,  when  the  premier  happens  to  be  be- 
low the  peerage.   Brande.    Sec  Exchequer. 

CHANCELLOR,  CAanr^/torf.  In  Scotch 
practice.  The  foreman  of  an  assise  or  jury. 
1  Pitcairn's  Crim.  Trials,  part  1,  p.  78, 

CHANCE  MEDLEY,  (from  Fr.  ckanct. 
accident,  and  meler,  to  mmgle.  A  casual 
meeting  or  affray.]  In  criminal  law.  Tbe 
accidental  killing  a  man  in  self-defence,  in 
a  sudden  rencounter ;   a  species  of  excnsa- 
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ble  homicide.  4  BL  Com,  184.  3  Inst 
55,  57.  Foster's  Crown  Law,  275,  276. 
—Manslaughter  without  former  malice. 
Finch's  Law,  b.  3,  ch.  19. — Manslaughter 
on  a  sadden  quarrel  4  Stq>h,  Com.  103, 
note  (/). 

Chance  medley  is  distinguished  by  Black- 
stone  from  homicide  per  infortunium,  or  by 
misadventure,  (4  BL  Com,  182);  though 
the  terms  seem  to  be  confounded  in  the  old 
books,  {Staundf.  PL  Cor,  lib.  1,  c.  8. 
Termes  de  la  Ley.  West's  Symholeog.  par. 
^,  tit  Indictments,  sec  5,  cited  in  Blount;) 
and  by  so  late  a  writer  as  Whishaw.  It  is 
also  sometimes  confounded  with  chaud- 
medley,  (q.  v.)  Sir  Michael  Foster,  how- 
ever, considers  the  difference  between 
ekanee  medley  and  chaud  medley,  in  point 
of  sense,  as  very  small  Fost.  Cr.  Law, 
276,  note. 

CHANCERY,  or  COURT  OF  CHAN- 
CERY. [L.  Lat.  cancellaria,  curia  cancel- 
larice  ;  L.  Fr.  chauncerie,  chauncelrie,  court 
de  chauncellerie,]  In  English  and  Ameri- 
can law.  A  court  of  equity;  the  name 
given  to  a  court  in  which  equity  is  either 
exclusively  or  chiefly  administered;  the 
court  of  the  chancellor.  Sometimes  used 
as  a  synonyme  of  equity,  or  proceedings  in 
equity.*     See  Equity . 

In  English  law.  A  court  of  common 
law  held  by  the  chancellor,  called  the 
ordinary  or  legal  court,  where  is  kept  the 
oficina  justitice ;  out  of  which  issue  all 
original  writs,  commissions,  <&!;c,  under  the 
great  seal,  of  which  the  Lord  Chancellor  is 
feep 


eeper.' 
^  *In 


3  BL  Com.  47,  48. 
^  M^  England  the  Court  of  Chancery 
is  the  highest  court  of  the  kingdom,  next  to 
the  parliament,  and  is  both  a  court  of  equity 
and  of  conunon  law.  Its  jurisdiction  in  the 
ktter  character,  however,  though  of  supe- 
rior antiquity,  and  called  the  ordinary  juris- 
diction of  the  court,  (and  in  respect  of  which 
only  it  is  called  a  court  of  record)  has  been 
completely  overshadowed  by  its  equitable 
or  extraordinary  jurisdiction,  which  embra- 
ces the  principal  and  most  important  busi- 
ness of  the  court  3  BL  Com,  46 — 49. 
Z  Stepk.  Com,  407—410. 

There  are  in  fact  five  superior  courts  of 
chancery  in  England,  viz.  the  High  Court 
of  Chancery,  presided  over  by  the  Lord 
High  Chancellor  of  Great  Britain,  to  whom 
an  appeal  lies  from  the  others ;  the  Court 
of  the  M^cister  of  the  Bolls,  who  is  assistant 
to  the  Liord  Chancellor,  when  present,  and 
Ids  deputy  ivhen  absent ;  and  the  Court  of 


the  Vice- Chancellor  of  England,  created  by 
Stat  53  Geo.  III.  c  24 ;  and  two  additional 
vice-chancellors  have  been  since  appointed, 
with  powers  precisely  similar  to  those  of 
the  Vice-Chancellor  of  England.  Whar- 
ton's Lex. 

In  American  law,  the  terms  chancery^ 
and  court  of  chancery  have  been  adopted 
to  some  extent,  though  the  corresponding 
terms  equity  and  court  of  equity  are  more 

fenerally  used.  In  some  of  the  states  fas 
)elaware,  Virginia,  South  Carolina,  Ala- 
bama and  Mississippi)  equity  powers  are 
exercised  by  distinct  and  independent  tri- 
bunals, and  to  these  the  appellation  of 
courts  of  chancery  is  usually  given.  In 
most  of  the  states,  however,  the  jurisdic- 
tion of  law  and  equity  is  vested  in  Uie  same 
tribunal,  though  exercised  by  a  different 
course  of  procedure.  See  4  Kent's  Com. 
163,  164,  note.  As  to  the  origin  and  his- 
tory of  the  Court  of  Chancery,  see  1  Sto- 
ry's Eq,  Jur,  cL  2.  1  Spends  Chancery, 
part  2,  b.  1. 

CHANGER.  An  officer  formerly  be- 
longing to  the  king's  mint,  in  England, 
whose  business  was  chiefly  to  exchange  coin 
for  bullion  brought  in  by  merchants  and 
others.  It  is  mentioned  in  the  statute  2 
Hen.  VI.  c.  12,  where  it  is  written,  (after 
the  old  w^,)  chaungeour,  CowelL  Blount. 

CHANTER,  Chaunter.  L.  Fr.  To  de- 
clare alovid  ;  (literally,  to  sing  or  chant ;) 
to  pronounce  or  find,  as  the  verdict  of  a 
jury.  Al  nisi  prius,  Penquest  chaunta  pur 
le  pV;  at  nisi  prius,  the  jury  found  for  the 
plaintiff  Yearh.  M.  7  Hen.  VL  17.  See 
T.  7  Hen.  VI.  91.  Si  les  recognitors  de  le 
assise  chaunta  pur  le  plaintife;  if  the  re- 
cognitors of  the  assise  find  for  the  plain- 
tin.  lAtt,  sect  442.  Translated  in  some 
of  the  editions  of  Coke  Littleton,  "  chante 
for  the  plaintiff." 

CHANTRY,  Chauntry,  [L.  Lat  can- 
taria,]  In  old  English  ecclesiastical  law. 
A  church  or  chapel  endowed  with  lands  or 
other  yearly  revenues,  for  the  maintenance 
of  one  or  more  priests  to  sing  [or  chant, 
caniare,]  mass  daily  for  the  souls  of  the 
donors,  and  such  others  as  they  appointed. 
Termes  de  la  Ley,  CowelL  Spelman, 
voc.  Cantaria,  See  4  Co.  96,  Adam^  <Jb 
Lambert's  case,  where  a  will  granting  such 
an  endowment  is  given. — A  private  re- 
ligious foundation,  of  which  there  were 
many  in  England  before  the  Reformation, 
established  for  the  purpose  of  keeping  up 
a  perpetual  succession  of  prayers  for  the 
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prosperity  of  some  particular  family  while 
living,  and  the  repose  of  the  souls  of  those 
members  of  it  who  were  deceased ;  but  es- 
pecially of  the  founder  an4  other  persons 
specifically  named  by  him  in  the  instru- 
ment of  foundation.  P,  CyclopcedicL  They 
were  usually  little  chapels,  or  particular 
altars  in  some  cathedral  or  parochial 
church.    Blount,    See  P,  Cyclopedia, 

CUAPEL.  [L.  Lat  capella.']  In  eccle- 
siastical law.  A  minor  religious  edifice, 
in  which  divine  service  is  celebrated  in  the 
same  manner  as  in  the  parochial  church, 
but  generally  of  more  modem  erection,  and 
of  a  subordinate  and  auxiliary  character.* 
3  Steph,  Com,  151. 

CHAPEL  OF  EASR  In  EnglUh  eccle- 
siastical law.  A  ch^^l  founded  ingeneral 
at  some  period  later  than  the  parochial 
church  itself,  and  designed  for  the  accom- 
modation of  such  of  the  parishioners  as, 
in  course  of  time,  had  begun  to  fix  their 
residence  at  some  distance  from  its  site ; 
and  so  termed  because  built  in  aid  of  the 
original  church.*  3  Steph,  Com.  161. 
Wation's  Ch,  L,  645,  cited  ibid.  Cowell, 
Places  of  worship  of  modem  foundation, 
especially  those  in  towns,  are  called  chapels 
of  ease^  being  erected  for  the  ease  and  con- 
venience of  the  inhabitants,  when  they 
have  become  too  numerous  for  the  narrow 
limits  of  their  parish  church.  P,  Cyclo- 
pcedia. 

CHAPELRY.  jX.  Lat  capellaria.]  The 
precinct  and  limits  of  a  chapel  The 
same  thuig  to  chapel,  as  a  parish  is  to  a 
church.    Termes  de  la  Ley,  Cowell,  Blount, 

CHAPITER.  [L.  Fr.  chapiire;  L.  Lat. 
capitulum.]  In  old  English  law.  A  sum- 
mary in  writing  of  such  matters  as  were 
to  be  inquired  of,  or  presented  before  jus- 
tices in  eyre,  justices  of  assize,  or  of  the 
peace,  in  their  sessions.  StaL  Westm,  1, 
c.  27.  Termes  de  la  Ley,  Britt.  c.  3. 
These  chapiters,  ^otherwise  called  capiiiUa 
itinerisy)  were  dehvered  to  the  justices  from 
the  king  for  their  direction ;  and,  upon  the 
opening  of  their  courts,  were  first  read 
over  to  the  grand  inquests,  and  then  de- 
livered to  them  in  writing.  Termes  de  la 
Ley,  Cowell.  Cr abb's  Hist,  Eng.  Lazo, 
130,  162.  They  were  afterwards  called 
articles,  Mirr.  lib.  3.  Cowell.  BUmnL 
See  Capliula. 

CHAPMAN,  [said  to  be  from  Germ. 
copeman.]  A  trader  who  trades  from  place 
to  place.  Ryder,  C.  J.  construing  the  stat 
5  Ann.  c  14.     Say.  191,  192. 


CHAPTER.  [L.  Lat  capitfdum,  q.  v.] 
In  English  ecclesiastical  law.  An  assemblj 
of  the  prebendaries  and  canons  in  a  cathe- 
dral, conventual  or  coUegiate  church;  called 
in  the  old  books  congregatio  dencorumy 
an  assembly  of  clerks  or  congregation  of 
clergymen.  Termes  de  la  Lty*  Comll 
Co.  Litt.  103,  300.  The  chapter  is  pre- 
sided over  by  the  dean^  a^d  acts  as  the 
council  of  the  bishop,  taking  the  place  of 
the  prior  and  convent,  who  act«d  in  that 
capacity  before  the  Reformation.  1  Bl 
Com,  382.  3  Co,  76.  BracU  foL  12,  3 
Steph,  Com.  67.     Sec  Dean. 

This  word  is  also  implied  to  the  meet^ 
ings  of  other  religions  communities  whea 
assembled  for  business,  and  sometimes  t4> 
the  places  where  such  meetings  are  held. 
Termes  de  la  Ley,  Cowell.  But  these 
are  more  properly  termed  chapter-houa^. 
P,  Cyclopcedia, 

CHARACTER,  [from  Gr.  x«facr^  from 
xapiew,  to  mark,  cut  or  engrave,  as  on 
stone  or  metal.]  Literally,  a  distinctive 
mark  or  impression.  In  the  civil  law,  the 
device  on  a  seal  or  signet  ring,  (aniu/ita). 
Dig,  28.  1.  22..5. 

A  quality  or  aggregate  of  qualities  of 
mind  or  morals,  especially  the  latter,  im- 
pressed by  nature  or  habit  on  a  person, 
and  distinguishing  him  from  others. 

In  the  liw  of  evidence.     A  moral  quali- 
ty^ or  aggregate  of  moral  qualifies,  whicb 
a  party  to  a  suit  or  prosecution,  or  a  wit- 
ness  who  has  given  testimony  in  a  cause,  is 
believed,  from   general  report,  to  possess. 
Othenvise  termed  general  character,  general 
report  and  reputation.    See  2  Buss.  Crimes, 
784.     1  Phill.  Evid,  469,  470.     2  Stark 
Evid.  366.     26  Vermont  R.  270.     Genenl 
character  is  the  estimation  in  ivhich  a  per- 
son is  held  in  the  community  where  he  hae 
resided.     Marcy,  J.  2    WendelPs  R  3d2, 
354.    Character  and  reputation  are  the 
same.     Duncan,  J.  3  Serg.  db  RawU^  33i. 
Character  is  a  term  convertible  writh  com- 
mon report.  *  Gibson,  J.  Id.  ibid.    One's 
character  is  the  aggregate  or  abstract  of 
other  men^s  opinions  of  one.     Redfield,  C 
J.  26  Vermont  R,  278,  279. 

The  word  ^^generaly^  as  applied  to  cha^ 
acter,  is  used  in  different  senses,  which  it 
may  be  well  to  distinguish.  By  "  general 
character ''  is  ordinarily  meant  a  combinar 
tion  of  various  moral  qualities,  nuiking  op 
a  person's  whole  moral  character.  Bi^ 
character,  to  this  extent,  is  rarely  made  the 
subject  of  endenca    It  is  th^  poaaea^a 
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of  some  parHcularmoml  quality,  supposed 
to  be  capable  of  raising  a  presumption  con- 
flicting with  the  particular  offence  charged, 
which  evidence  is  used  to  establish.  So 
for,  it  may  be  termed  particular  character. 
WhartorCs  Am,  Crim.  Law,  294.  But  it 
is  strictly  general  in  another  sense,  that  is, 
habitual,  derived  from  a  course  of  life,  and 
not  from  particular  acts  of  conduct.  2 
Rim.  (Mmes,  784.  1  Pkill.  Emd,  469, 
470.  In  these  cases,  the  term  "  general " 
is  applied  to  the  person  whose  character  is 
made  the  subject  of  evidence.  But  the 
more  common  application  of  the  term  is  to 
the  persons  whose  opinions  of  such  charac- 
•  .  ler  are  referred  to.  The  general  choCracter 
of  a  person  is  the  chahicter  or  reputation 
trhich  he  generally  bears,  that  is,  which  he 
is  wpposed  or  believed  to  possess,  not  by 
one  or  two  individuals,  but  by  the  e^tnmu- 
nityin  which  he  has  reisided,  or  where  he 
has  been  gene»lly  known. 

CHARAXARE,  Caraxare.  L.  Lat  In 
old  records.  To  mark;  to  write.  Spel- 
iftfm.  Oharaaator;  a  writer ;  a  notary.  Id, 
Okmutatura;  a  writing ;  the  obliteration  of 
a  writing.    Id, 

CH^E.  L.  Fr.  In  old  English  law. 
A  plough.     Stat.  Westm.  1,  c.  1. 

OHARETTE,  Ckarei,  Charret.     L.  Fr. 
In  old  English  law.    A  cart    Stat.  Westm. 
1,  «.  1,  82.     Britt.  c.  1.     Ckarretier;  a 
carter.    Kelkam. 
A  carMoad.     1  And.  60. 
CHARGE.     [Lat   onus;  Span,  carga^ 
A  burden ;   an  incumbrance  or  lien  upon 
had ;  a  dnty  or  liability  attached  to,  or  ob- 
li^tion  imposed  upon  a  person.*  8  Co.  14, 
ffarberfg  ease.  lS(epk.Vom.S4S.  8/rf.68V. 
To  CHARGE,  [tat  onerare.]  To  bind; 
to  make  or  hold  liable ;  to  subject  to,  or 
borthen.     Thas,  land  is  said  to  be  charged 
irith  a  covenant  of  warranty,  a  debt,  execu- 
tion, (3    Co.   12,  14,)  or  trust     4  Kenes 
Coin.  640.  So  a  person  is  said  to  be  charged 
with  a  dnty   or  liability.     S  Go.  uh.  sup. 
"  If  two  be  botmd  in  an  obligation,  there 
the  charge  shall  survive :  so  it  appears  that 
when  land  shall  be  charged  by  any  lien, 
tiie  c^r^eomght  to  be  equal,  and  one  alone 
shall  not  bear  all  the  burthen,  and  the  law 
^n  tMs  point  is  grounded  on  great  equity : 
but  in  all  the  cases  at  the  common  law,  if 
Ae  party  1*^ho  should  be  charged  had  alien- 
ed the   land  bona  fide,  before  any  actioti 
bmught,  the  land  iti  the  hands  of  the 
pttrchaser  was  not  subject  to  any  charge  ot 
ttrecation."    Id.  14. 


In  practice.  To  subject  land  Or  person 
to  execution.  8  Co.  ub.  sup.  To  charge 
a  person  in  execution,  is  to  take  or  arrest 
him  by  virtue  of  a  writ  of  execution.  1 
Tidd's  Pr.  865,  367.     4  Term  R  367. 

CHARGE.  In  practice.  An  address 
to  a  jury  impannelled  in  a  cause,  by  the 
presiding  judge,  after  the  case  has  been 
closed  on  both  sides,  recapitulating  and 
commenting  upon  the  testimony  adduced 
by  the  respective  parties,  and  instructing 
the  jury  in  any  matter  of  law  arising  upon 
it*  8  Steph.  Com.  617.  Story,  J.  10 
Peters'  R.  667,  660.  In  English  practice, 
this  is  called  the  summing  up,  (q.  v.)  2 
Tidd's  Pr.  867.    1  Archb.  Pr.  195. 

An  address  to  the  grand  jury  or  inquest 
of  a  county,  by  the  presiding  judge  of  the 
Court  of  Oyer  and  Terminer,  or  other 
principal  criminal  court,  instructing  them 
in  their  duty.*    4  Bl.  Com.  303. 

To  charge.     To  deliver  such  an  address. 

To  CHARGE.  In  equity  pleading.  To 
make  a  distinct  and  formal  allegation  in  a 
bin,  usually  for  the  purpose  of  anticipating 
and  meeting  some  allegation  or  defence  on 
the  part  of  the  defendant*  If  the  plain- 
tiff* are  aWare  of  any  defence  which  may 
bo  made,  and  have  any  matter  to  allege 
which  may  avoid  it,  the  general  charge  of 
confederacy  is  usually  followed  by  an  alle- 
gation that  the  defendants  pretend  or  set 
up  the  matter  of  their  defence,  and  by  a 
charge  of  the  matter  which  may  be  used  to 
avoid  it  This  is  commonly  called  the 
charging  part  of  the  bill  Mitford*s  Ch, 
PI.  43.     Story's  Eq.  PZ.  §  31. 

CHARGE.  In  equity  practice.  A 
statement  in  writing  made  by  a  party  to  a 
suit  in  equity,  before  a  master  of  the  court, 
of  the  items  with  which  the  opposite  party 
should  be  debited  or  should  account  for,  or 
of  the  claim  of  the  party  making  it  It  is 
more  comprehensive  than  a  claim,  which 
implies  only  the  amount  due  to  the  person 
pr6ducing  it,  while  a  charge  Inay  embrace 
the  whole  liabilities  of  the  accounting  par- 
ty.    Hoffmanns  Master  in  Chane.  36. 

CHARGE.  In  Scotch  law.  The  com- 
mand of  the  king's  letters  to  perform  some 
act ;  as  a  charge  to  enter  heir.     BelVs  Diet. 

A  messenger's  execution,  requiring  a 
person  to  obey  the  order  of  the  king's  let- 
ters ;  as  a  charge  on  letters  of  horning,  or 
a  charoe  against  a  superior.    Id. 

CHARGE  AND  DISCHARGE.  In 
equity  practice.  The  mode  or  form  of  ac- 
counting before  a  master.    Where  a  decree 
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or  order  of  the  court  directs  an  account  to 
be  taken  and  eiamined  before  a  master,  in 
such  case  the  plaintiff  delivers  in  an  ac- 
count before  the  master,  in  the  form  of  a 
charge^  (q.  v.)  against  the  defendant ;  which 
being  examined  and  gone  through,  the  de- 
fendant or  adverse  party  must  bring  in  his 
ducharge,  (q.  v.)  against  such  charge ;  which 
being  likewise  examined  and  gone  through, 
the  master  will  exercise  his  judgment  upon 
the  evidence,  and  allow  or  disallow  the 
charge,  or  any  part  of  it,  as  he  thinks  pro- 
per, and  so,  e  contra^  as  to  the  discharge, 
after  which  the  report  is  made.  Cunning- 
ham. Whuhaw.  2  DanielPs  Chanc.  Pr. 
1420 — 1422.  Hoffman'9  Mast,  in  Chanc, 
36—39. 

CHARGE  D'AFFAIRES.  Fr.  In  in- 
ternational law.  A  person  entrusted  with 
the  affairs  of  his  nation.  The  title  of  a 
diplomatic  representative,  or  minister  of 
the  fourth  grade.  1  KenVs  Com.  39,  note. 
Wheaton^s  Mem.  Intern.  LaWy  277. 

CHARGEANT,     Chargaunt.      L.    Fr. 

Sfrom  charger y  q.  v.]  Weighty;  heavy; 
brcible  ;  penal ;  expensive.    Kelham. 

CHARGER.  L.  Fr.  To  load.  Ont 
charge  certein  vesselz  ove  lour  bienz;  have 
loaded  certain  vessels  with  their  goods. 
Yearb.  T.  11  Hen.  VI.  3.  Chargeez ; 
loaded ;  laden.    Kelham. 

CHARGES.  In  practice.  Expenses 
incurred  in  a  suit  at  law  or  in  eqmty,  or 
other  judicial  proceeding ;  including  such 
as  do  not  come  under  the  technical  de- 
nomination of  costs.  The  expression  **  costs 
and  charges  "  is  of  frequent  occurrence  in 
practice.    See  2  Wils.  267,  268. 

CHARITABLE.  This  word,  in  the  ex- 
pressions *^ charitable  uses"  ^^ charitable 
trusts,"  is  understood  in  a  very  large  sense, 
comprising  not  only  gifts  for  the  benefit  of 
the  poor,  but  endowments  for  the  advance- 
ment of  learning,  or  institutions  for  the  en- 
couragement of  science  and  art,  and  for  any 
other  useful  and  public  purpose,  as  well  as 
donations  for  pious  or  religious  objects. 
3  Steph.  Com.  229.  See  1  Id.  428,  and 
note  (6).  2  Chitt.  Bl.  Com.  273,  274,  and 
notes.  2  Rentes  Com.  285 — 288,  and  notes. 
2  Story's  Eq.  Jur.  §§  1160—1164.  Duke 
on  Charit.  Us.  106, 113,  cited  ibid.  U.  S. 
Digest,  Charities  and  Charitable  Uses. 

CHARITY.  A  charitable  ^  or  be- 
quest ;  a  gifl  or  bequest  to  charitable  uses 
or  purposes.  See  C?ia^table.  Described 
by  liord  Camden  as  a  "  gift  to  a  general 
public  use,  which  extends  to  the  rich  as  { 


well  as  to  the  poor.''  Ambl.  651.  See  3 
Story's  Eq.  Jur.  ch.  32.  U.  S.  Digest, 
Charities  and  Charitable  Uses. 

CHARRE,  Char.  [L.  Lat  chama] 
An  old  weight  of  lead  in  England.  CowU. 
See  Charrus. 

CHARRETK  L.  Fr.  A  cart  YeaA 
(Additions)  H.  2  Edw.  IH.  3. 

CHARRUS.  L.  Lat  In  old  EDfflidi 
law.  A  char,  or  charre.  A  weight  of  lead 
consisting  of  thirty  pigs  (fotmelli,)  each 
pig  containing  six  stone  wantbg  tvo 
pounds,  and  each  stone  twelve  poooik 
Fleta,  lib.  2,  c  12,  §§  1,  2.  It  seems  to 
have  been  sometimes  written  careciaia. 
See  Cowell,  voc  Fotmel. 

CHARNEL.  L.Fr.  [L.  Lat  «inwi/«i.] 
Of  the  same  flesh,  (or  blood).  Chamek 
amys  ;  relations  by  blood.    BritL  c  62. 

CHARTA.  Lat  [Gr.  x^pn^.]  lu  the 
civil  law.  Paper ;  the  material  on  which 
instruments,  books,  &c  were  written.  Big. 
32.  62.  Nov.  44,  c.  2.  Distinguished 
from  papyrus.  Dig.  32.  52.  6.  Ckarta 
pura  ;  blank  paper.  Jd.  32.  52.  4.  What 
passed  by  a  bequest  of  charta^  and  charts 
puree,  see  Id.  32.  52.  4,  6.     Id.  32.  76. 

An  instrument  or  writing.  See  Not. 
44,  c  2,  instructing  the  tabelliones  (notaries) 
in  the  preparation  of  their  instruments, 

CHARTA,  Carta.  L.  Lat  [Lat  sym- 
bolum,  iabulcB  ;  L.  Fr.  chartre ;  Ir.  charts; 
Span,  carta.]  In  old  English  law.  A 
charter,  or  deed ;  a  writing  under  seal,  by 
which  conveyances  of  hinds,  contracts, 
covenants  and  the  like  were  evidenced 
and  ratified;  {scriptum  obsignatum,  quo 
pnxdiorum  cessiones,  contractus,  conventions 
et  hujusmodi  rates  fiunt.)  Spelman.  Bract 
fol.  33  b  —38.  Id.  foL  40.  So  called 
from  the  material  {charta,  paper,)  upon 
which  it  was  written.  2  BL  Com.  295. 
See  Charter,  Deed.  Charta  de  feo/amen- 
to  ;  a  charter  of  feofilment  Bract,  fol  33  b. 
Charta  de  quiete  clamantia ;  a  charter  of 
quit  claim.  Id.  ibid.  Charta  de  confirma- 
tione  ;  a  charter  of  confirmation.  Id.  «5m2. 
Fleta,  lib.  3,  c  14,  §  1.    See  Carta,  (kuft 

[carta]  de  hob  ente  non  Takt.    A  deed  of 

a  thing  not  in   existence  is  void     Co. 
Litt.  36  a. 

Any  signal  or  token  by  which  an  estate 
was  held ;  as  a  horn,  dbc  Willelmus,fiUus 
Nigelli,  tenuit  custodiam  forestw  de  Bern- 
wode  de  domino  rege,  per  unum  comu,  quod 
est  charta  proedictcs  forestes  ;  William,  sob 
of  Nigel,  held  the  ward  of  the  forest^  oi 
Bemwode  of  the  king,  by  one  hom,  which 
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is  the  charter  of  the  said  forest    Kennetfs 
Par.  Ant.  73.     CowelL 

A  royal  grant  of  privileges  or  liberties, 
(charta  regia^)  either  to  an  individual,  as  a 
charter  of  pardon,  {carta  perd<mationis^)  to 
a  public  body,  (see  Charter^  or  to  a  whole 
nation,  as  Magna  Charta^  the  Great  Char- 
ter ;  Charta  de  Faresta,  the  Charter  of  the 
Forest     See  Magruk  Charta, 

*^*  The  term  charta  was  introduced  into 
England  by  the  Xormans,  in  lieu  of  chiro- 
graphum,  which  was  the  Latin  word  used 
among  the  Saxons,  answering  to  the  ver- 
nacular boe.  Normanni  chirographa  char- 
tas  vocabant.  Ingulph.  apud  Spelman,  1 
Reeves'  Hist.  Eng.  Law,  88.  Lord  Coke 
distinmiishes  charta,  (a  charter,)  from  fac- 
tum, (&  deed) ;  the  former  touching  inheri- 
tance, not  so  the  latter,  unless  it  have  some 
other  additions.  Co,  Litt,  9  b.  Bracton, 
however,  applies  both  words  to  royal  grants. 
De  chartis  vero  regiis  et  factis  regum,  &c. 
Bract,  fol.  34.  The  ch  in  this  word  seems 
to  have  always  been  pronounced  hard,  (af- 
ter the  Gr.  x^?^''^^)  ^^^^^  led  to  the  prac- 
tice of  writing  the  word  carta,  in  which 
form  it  occurs  in  the  Register,  and  in  some 
of  the  old  writers.  Heg,  Orig,  167 — 160. 
Co.  Litt.  86  a.  Magna  Charta  was  origi- 
nally entitled  "  Magna  Carta,^ 

CHARTA  COMMUNIS.  L.  Lat  In 
old  English  law.  A  common  or  mutual 
charter  or  deed ;  one  containing  mutual  co- 
venants, or  involving  mutuality  of  obliga- 
tion ;  one  to  which  both  parties  might  have 
occasion  to  refer,  to  establish  their  respec- 
tive rights.  Bract.  foL  33  b,  34.  Hence 
these  deeds  were  executed  in  two  parts, 
each  party  keeping  one,  and  were  other- 
wise termed  chartcB  eyrographatas,  chiro- 
mphed  charters.  Id,  ibid.  See  Fleta, 
Jib.  3,  c.  14,  §§  2,  3. 

CHARTA  CYROGRAPHATA,  (or 
CHYBOGRAPHATA.)  L.  Lat  In  old 
English  law.  A  chirographed  charter ;  a 
ch^ter  executed  in  two  parts,  and  cut 
through  the  middlo,  {icinditur  per  medium^ 
where  the  word  cyrographum,  or  cht- 
roffraphum  was  written  in  large  letters. 
Bract,  foL  34.  Fleta,  lib.  3,  c.  14,  §  3. 
See  Chirograph. 

CHARTA  (or  CARTA)  DE  FORESTA. 
L.  Lat.  In  old  English  law.  The  charter 
o(  the  forest  A  charter  or  ordinance  con- 
tuning  the  laws  of  forest,  granted  in  the 
ninth  year  of  the  reign  of  Henry  III.  In 
all  editions  of  the  statutes,  it  immediately 
follows  Magna  Charta,  which  is  said  to 


have  originally  included  it  1  Reeve$^ 
HUt.  Eng.  Law,  264,  et  9eq.  Crabb's 
Hist.  Eng,  Law,  136,  c  11.  Barringt, 
Obs.  Stat.  36.  Hence  it  is  sometimes 
called  Charta  Parva,  the  little  or  lesser 
charter.  Hardr.  437.  Sir  Matthew  Hale 
describes  it  as  entered,  Mag,  Rot.  Stat, 
membr.  19,  (Great  Statute  Rolls,  sheet  19;) 
and  Hot.  Cartar.  (Charter  Rolls),  28  Edw. 
I.  membr.  26.  Male's  Hist.  Com.  Law, 
ch.  1.  An  edition  of  this  Charter  was  pub- 
lished by  Sir  W.  Blackstone,  from  an  origi- 
nal in  the  archives  of  the  cathedral  of  Dur- 
ham, with  various  readings  from  two  charters 
of  Inspeximus,  28  Edw.  I.  and  two  enroll- 
ments in  the  Tower  of  London.  See 
Ma,grM  Charta. 

CHARTA  PARTITA.  L.  Lat  Qiteral- 
ly,  a  deed  divided-]  A  charter  party. 
Towns.  PI.  112.  3  KenCs  Com.  201.  See 
Charter  party, 

CHARTE-PARTIE.  Fr.  In  French 
marine  law.  A  charter  party.  Ord.  Mar, 
liv.  3,  tit  1.  Emerig.  Tr.  des  Ass,  ch.  11, 
sec.  3.  Called  also  affretement,  and  nolisse- 
ment.     Ord,  Mar,  ub,  sup. 

CHARTEL  L.  Fr.  In  old  English 
law.  A  letter  of  defiance  or  challenge  to 
single  combat,  in  use  during  the  period 
when  trial  by  battel  was  practised.  Uowell, 
Blount, 

CHARTER.  [L.  Lat  charta,  carta;  L, 
Fr.  ehartre  ;  Fr.  charte  ;  Sp.  carta  ;  qq.  v.] 
In  old  EngUsh  law.  A  wntten  instrument 
under  seal,  containing  the  evidence  of 
things  done  between  man  and  man.* 
Cowell,  Holthouse,  Otherwise  called  a 
private  charter.  Bract,  fol.  33  b.  A  con- 
veyance of  lands ;  a  contract,  covenant  or 
other  sealed  instrument,  {scriptum  obsigna- 
turn),  Spelman,  voc.  Charta,  This  term 
was  much  more  comprehensive  than  the 
modem  deed,  which  has  taken  its  place ; 
and  was  used  as  an  English  word,  (iramed 
probably  from  the  Fr.  ehartre,)  as  early  as 
the  time  of  Bracton,  who  gives  the  fol- 
lowing as  an  English  phrase,  {secundum 
quod  Anglic^  dicitur) — ^te  ^  iffUji  font  auk 
jcbarttr ;  signifying  that  a  party  had  both  a 
charter,  or  deed  of  land,  and  a  writ,  that  is, 
a  letter  of  attorney  to  deliver  possession. 
Bract.  foL  40.  See  Fleta,  lib.  3,  c  16, 
§  6.  1  Leon,  34.  The  term  charter  was 
not  obsolete  when  Blackstone  wrote,  and 
was  particularly  appropriate  to  a  con- 
veyance by  feoffment  2  Bl,  Com,  296. 
Co,  Litt,  36  a.  And  as  to  the  distinction 
between  charters  and  deeds,  see  Maddox 
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FormuL    AngL  Diit.  p.  2.     Mad.   Mist 
Exch,  pref.  ep.  p.  8. 

An  instrument  in  writing,  containing  a 
grant  from  the  crown  to  any  person  or  per- 
ftons,  or  to  any  body  politic,  of  any  rights, 
liberties,  franchises  or  privileges.*  OtJicr- 
wise  called  a  royal  charter  (charta  rtgia). 
Bract,  fol.  33  b.  Some  of  the  old  acts  of 
parliament  were  in  the  form  of  charters. 
8  Co.  The  Prince^t  ease.  These  royal 
charters  are  pre8er\'cd  in  the  Charter  Molls, 
the  series  of  which  commences  in  the  year 
1199,  and  terminates  in  1516,  when  that 
species  of  royal  diploma  ceased ;  and  all  the 
written  acts  of  the  sovereign  in  the  nature 
of  grants  were  thenceforward  made  in  the 
form  of  letters  patent,  and  recorded  upon 
ihe  Patent  Bolls.  Hnbback'sEvid.  of  Suc- 
cession, 616.     See  Charter  Bolls. 

CHARTER.  In  old  Scotch  law.  A  dis- 
position made  by  a  superior  to  his  Tassd, 
for  some  thing  to  be  performed  or  paid  by 
hhn.  1  Forbes^  Inst,  part  2,  b.  2,  c  1,  tit  1. 
A  writing  which  contains  the  grant  or 
transmission  of  the  feudal  right  to  the 
vassal.  Frsk.  Inst.  h.  2,  tit  3,  §  10.  See 
Beirs  Diet. 

CHARTER.  In  modem  kw.  A  gimnt 
in  writing  of  certain  privileges  and  fran- 
chises, (usually  to  a  corporation)  by  the 
supreme  power  of  a  state ;  an  act  of  incor- 
poration. In  this  sense,  the  original  mean- 
ing of  the  term  charier,  as  applied  to  grants 
by  the  sovereign  to  individuals  or  corporate 
bodies,  is,  with  some  modification,  retained. 
Sec  Charter,  supra. 

To  CHARTER.  In  mercantile  law. 
To  engage  a  vessel  for  a  voyage.  A 
**  chartered"  is  distingui^d  from  a  "  seek- 
ing" ship.    Lord  EUenborough,  7  JSast,  24. 

CHARTER  OF  THE  FOREST.  See 
Charta  de  Foresteu 

CHARTERER.  In  mercantile  law.  One 
who  charters  (L  e.  hires  or  engages)  a  vea- 
ael  for  a  voyage  ;  «  freighter,  2  Si^f^ 
Com.  184.     8  Kent's  Com.  137. 

CHARTER  LAND.  [Sax  boc  land.] 
In  old  English  law.  Land  held  by  char- 
ter, (deed)  or  written  evidence ;  deed  land, 
book-land.  Freehold  lands  were  so  called, 
as  distinguished  from  oc^yhold.  Termes 
de  la  Ley.  Co.  Lilt.  6  a.  S  £L  Com.  90. 
See  Bocland. 

CHARTER  OF  PARDON.  [L.  Lat 
oharta  or  carta  perdonaHonis.]  In  Englii^ 
eriminal  law.  A  charter  or  instrument  un- 
der the  great  seal,  by  which  a  man  is  for- 
given a  felony,  or  other  <^eace  oonunitted 


against  the  king's  crown  and  dignity.  Bro. 
^6r.  Charter  of  Pardon.  Dyer,H.  CowdL 
4  Bl.  Com.  400,  402.  See  the  old  form, 
Be/;.  Orig.  288,  808;  and  see  2  Ernes 
Hist.  Enq.  Law,  437. 

CHARTER  PARTY.  [L.  Lat  a^ 
partita ;  Fr.  diarie-partie^i  In  mercaitile 
law.  A  contract  by  whicn  an  entire  ship, 
or  some  principal  part  thereof,  is  let  to  a 
merchant,  for  the  conveyance  of  goods  on 
a  determined  voyage  to  one  or  more  places. 
AbboH  m  Ship.  [241,]  816. — A  contract  of 
afireightment  in  writing,  by  which  ^ 
owner  of  a  ship  lets  the  whole  or  a  pait  of 
her  to  a  merchant,  for  the  conveyance  of 
goods  on  a  particular  voyage,  in  collside^ 
ation  of  the  payment  of  freight.  3  Kenh 
Com.  201.  Expressively  called  "ameiaa- 
tile  lease  of  a  ship."  Id.  302.  See  S 
Steph.  Com.  184.     See  AffreighHnent. 

A  charter  party  contains  stipnlatioDS  by 
both  parties,  as  to  the  Teasel  and  voyage, 
the  cargo,  and  amount  of  freight  to  be 
paid,  isic.  It  is  signed  by  both,  and  is  ex- 
ecuted in  parts,  one  being  kept  by  each 
Earty.  Its  name  (more  clearly  expressed 
y  the  Lat  charta  partita,  a  deed  divided, 
and  probably  immediately  derived  from  the 
Fr.  chattre  parti,)  has  preserved  a  relic  of 
the  ancient  pactice  of  dividing  indentures 
after  execution,  into  two  parts,  of  which 
each  party  kept  one.  3  Kent^s  Cam.  201. 
Abbott  <m  Ship.  [241,  242,]  315,  31«. 
Ord.  Mar.  Ev.  1,  tit.  2,  art  2,  note.  See 
Chirograph,  Indenture.  Hence  it  is  caMed 
in  the  old  books,  a  pair  of  inientttTts. 
Blount. 

In  a  late  case  in  the  Supreme  Court  of 
the  United  States,  a  charter  party  was  said 
to  be  *'  an  informal  instrument  as  oitcn  as 
otherwise,  having  inaccurate  clauses;  and 
on  this  account  they  must  have  a  liberal 
construction,  such  as  mercantile  contracts 
usually  receive,  in  furtherance  of  the  red 
intention  of  the  parties  and  nsage  of  trade." 
Wayne,  J.  17  Howard's  B.  59. 

CHARTER  ROLLS.  [L.  Lat  nXirfi 
eariarum^  Rc^ls  preserved  amongst  the 
ancient  English  records,  containing  the 
royal  charters  from  t^e  year  1199  to  1616. 
They  comprise  grants  of  privileges  to  cities, 
towns,  booiea  corporate,  and  private  trading 
companies;  grants  of  markets,  fairs,  ani 
free  warrens,  of  creations  of  nobilitTT  ^ 
privileges  to  rdigious  bouses^  &c.  HtMad^s 
Evid.  of  Succession,  616,  emd  notes,  ibid. 

OHARTIS,  (ot  CARTIS)  REDDEl!^ 
DIS.    See  De  cartis  reddendis. 
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GHARTOPHYLAX.  Gweco-Lat  [from 
Gr.  ;^flpnK,  |M4)er  or  writing,  and  ^<a«|,  a 
keeper.]  In  old  European  law.  A  keeper 
of  records  or  public  instruments ;  a  char- 
tularv ;  a  registrar.     Speiman, 

CHART0PRATE8,  (pi.  Chartoprati.) 
Gnaco-Lat  [from  Gr.  x^p'Vt  paper,  and 
Mfimy  a  seller.]  In  the  Roman  law.  A 
idler  of  paper ;  a  dealer  in  paper.  Ood. 
11. 11,  De  coUeffiatis  et  chartopraUs. 

CHARTRE.  L.  Fr.  In  old  English 
kw.  A  charter.  Quant  h  gamement 
del  e$mt,  que  home  appeU  chartre ;  as  to 
th5t  garment  (vestment  or  clothing)  of 
vriting  which  men  call  a  charter.  Britt 
c«9. 

CHARUE.  LFr.  In  old  English  kw. 
Apk)iigh.  Bettet  dee  charues;  beasts  of 
the  plou^  Arik.  sup.  Chart  c.  12. 
Britt  c  21. 

CHASCUX.  L.Pr.  Every.  Astiz.  de 
JeruB,  c.  ix. 

CHASE,  Chaee.  \L.lAt ehcuea, chaaa.] 

In  English  Jaw.     A  large  extent  of  woody 

ground,  (Lat  taltuSy)  less  than  a  forest, 

and  larger  than  a  park,  lying  open  and 

privil^ed  for  wild  oeasts,  and  wild  fowl. 

Termes  de  la  Ley.    Co.  LitL  238  a.    Spel- 

»ww,  voc.  Chaeea.    Manwood^  52.     2  Bl. 

(^Bn.  88,  414,  416.— A  franchise  granted 

by  the  crown  to  a  sabject,  empowering  the 

irtter  to  keep  for  his  diversion,  within  a 

ttrtain  precinct  so  called,  the  wild  animals 

of  chase,  (which  in  a  Iq^  souse  are  the 

Mine  with  those  to  which  the  right  of  for- 

^  extend)  bot  not  anthorizing  the  estab- 

Jiahment  of  forest  law  within  such  precmct 

2  Sttph.  Com.  2L     1  Crahb'9  Seal  Prop. 

^1.  §  97 ;  487,  |  629.    This  was  properly 

»  /ne  cAcwe,  (q.  v.)     There  was  also  the 

privilege   called   a  common  ehoBe,  (q.  v.) 

See  Foresty  Pmrk. 

In  one  sense,  chaseiM  a  generic  term,  em- 
bmcing  both  a  forest  and  a  park.  Thus,  a 
^mat  is  called  a  royal  chase,  a  pork  an  en- 
dosed  chase.  2  BL  Com.  38.  Every 
^est,  i^B  Lord  Coke,  is  a  chase,  but  eveir 
obase  is  not  a  forest.  Co.  Litt.  233  &  It 
diifefB  from  a  forest  in  being  of  smaller  ex- 
tent, and  not  endowed  with  so  many  liber- 
ties, nor  subject  to  Ite  forest  laws;  and 
from  a  park,  in  beii^  of  bnger  si2e,  and  not 
ciKloBed  Terma  de  la  Ley.  2  BL  Com. 
38.     Spelman,  voc.  Hhaaea. 

CHA8EA.  KLat   In  old  English  law* 
A  chase.      Spdman,  voe.    Chaeea.     See 
Chace^  Chaeea. 
CiHASER.    L.  Fr.    To  chase  or  hunt; 


to  drive.  Chase  etreehaee  Its  heetes.  Tearh. 
M.  11  Hen.  VL  4. 

To  drive ;  to  compel.  Chase  de  pleder  ; 
driven  to  plead.  -Dyer,  6  b.  (Fr.  ed.)  Chase 
a  repondre.  Id.  33  b.  Chase  d  eonustre. 
Yearb.  H.  6  Edw.  III.  12. 

CHASIARE.  L.  Lat  In  old  English 
law.  To  chase.  Non  chasiavit;  he  did 
not  chase.     T.  Jon.  21. 

CHASTELL.  L.  Fr.  In  old  English 
law.     A  castle.     Stat.  Westm.  1,  c.  17. 

CHATE.  L  Fr.  Bought  Kelham. 
See  Achate,  Achater. 

CHATEAUX.  L.  Fr.  [pi.  of  chatelk, 
q.  v.]     Chattels.     Litt.  sect  328. 

CHATELLE,   Chatell,   ChateL     L.  Fr. 

[pi.  chateiui:,  cateux,  chateaux^  In  old  Eng- 
ish  law.  A  chattel.  Beg.  Grip.  93  b, 
nota.  Chatelle  moehle  ;  a  moveable  or  per- 
sonid  chattel.  Id.  ibid.  Britton  writes  the 
word  chatelly  and  chatd.  Britt,  cc.  27, 
101. 

CHATEUX,  Chateus,  Cateux.  L.  Fir. 
[pi.  of  chatelle.]  In  old  English  law.  Chat- 
tels. Britt.  cc  1,  20,  26,  27,  28, 101.  LitL 
sect  321.  Beg.  Orig.  93b,itoto.  Chatewjc 
moebUs;  moveable  or  personal  chattels.  Id. 
ibid.  Chateua,  and  chateaux  are  used  by 
Britton,  Littleton  and  the  Register.  Par 
Umr  avers  et  par  lour  chateux ;  by  their 
beasts  and  by  their  chattels.  Britt.  c  20. 
Biens  et  chateau  ;  goods  and  chattels.  Id. 
c.  28.  Chateus  is  the  form  in  Fet  Assaver^ 
§§  69,  61.  Cateux  is  used  in  the  Norman 
laws.  LL,  Will.  Nothi  4,  apud  Bufretne, 
I.  409.  Cateux  mtubles  et  inmenbles.  Id. 
ibid.     2  BL  Com.  386,  note  (e). 

Cattle.     Keihc.  139  b. 

CHATTEL.  [L.  Fr.  chatelle,  ehatel; 
L.  Lat  capta^y  eatcdlum.]  Any  article  <xr 
subject  of  property,  moveable  or  immove- 
able, not  amounting  to  afreehold.^  1  jSffepA. 
Com.  262.  Chattel  is  a  very  comprehen- 
sive term  in  our  law,  and  includes  every 
species  of  property,  which  is  not  real  estate 
or  a  freehold.  2  ITent's  Com.  342.  It  ia 
more  fr^uently  used  (like  boTta,  gooda,) 
in  the  plural  number.  See  Chattels,  Co- 
taila. 

CHATTELS,  formerly  written  C ATALS. 
[L.  Lat  catalla;  L.  Fr.  chateua,  chateus,  em- 
teux.]    Moveable  goods,  and  all  other  pvo- 

Eerty  or  estate,  bot  amounting  to  a  free- 
old. 

Qiattels  "were  formeifly  divided  into 
moveable  and  immoveable,  {moMes  et  nifrU 
moebles);  a  division  borrowed  from  the 
bomk  mabiHa  et  immobiUa  and  res  mffbilm 
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et  immobiUs  of  the  civil  law.  Be^.  Orig, 
93  b,  nota,  LL,  Will  Notki^  apud  Du/resne, 
cited  2  Bl.  Com,  386,  note  (e).  Cowell, 
voc.  CatalU.  Bract,  fol.  102.  The  present 
division  of  chattels  into  real  and  personal 
was  introduced  in  the  reign  of  Edward  IIL 
3  Beeves'  Hist,  Eng.  Law,  15.  See  Chat- 
tels Real,  ChatUls  Personal, 

The  term  chattels  is  a  more  comprehen- 
uve  one  than  goods,  as  it  includes  animate 
as  well  as  inanimate  property.  2  Chitt, 
Bl,  Com,  383,  note.  In  a  devise,  however, 
they  seem  to  be  of  the  same  import  Shep, 
Touch,  447.  2  Fwibl,  Equity,  335.  In 
practice,  they  are  almost  always  united  in 
the  expression  goods  and  chattels,  which  is 
of  very  ancient  date.  2  Steph,  Com,  65. 
See  Bona  et  catalla,  Goods  and  Chattels, 
Effects,  Personal  estate.  Moveables, 

*^*  As  to  the  et3rmology  of  this  word, 
the  singular  chattel  seems  to  be  immedi- 
ately formed  from  the  Fr.  chatelle,  or  chatel, 
(q.  V.) ;  the  plural  chattels,  (or,  as  it  was  for- 
meriy  written,  catals,)  is  supposed  to  be 
derived  from  the  L.  Lat  catalla,  the  ch 
being  pronounced  hard,  as  in  the  word 
charta,  which  is  evident  from  the  form  of 
the  old  Norman  plural,  cateux,  (q.  v.) 
Catals  is  the  form  used  in  the  Termes  de  la 
Ley,  and  Cowell,  As  to  any  further  deriva- 
tion, catalla  or  catalia  is  clearly  shown  by 
Spelman  to  be  merely  a  contracted  form  of 
writing  capitalia,  which,  with  the  singular 
capitcue,  or  captale,  occurs  frequently  in  the 
Saxon  and  early  English  laws.  See  Capi- 
tale.  The  Fr.  singular  chatell  may  have 
been  formed  from  the  latter  word.  The 
primary  meaning  of  capitalia  was  animals, 
beasts  of  husbandry,  (otherwise  called  ave- 
ria,  q.  v.)  or  cattle;  in  which  last  word  it 
is  still  identically  retained.  This  will  ap- 
pear from  the  extracts  given  under  capi- 
tale,  (q.  v.) 

Capitalia  is  derived  by  Spelman  from 
capita,  heads;  a  term  still  popularly  applied 
to  beasts,  as  "  so  many  heads  of  cattle,^' 
When  the  word  took  tne  form  catalla,  it 
continued  to  retain  this  primary  meaning, 
but  gradually  acquired  the  secondary  sense 
of  moveables  of  any  kind,  inanimate  as  well 
as  animate,  and  finally  became  used  to  sig- 
nify interests  in  lands.  1  Steph,  Com.  262. 
Dufresne  II.  409.  Bract  foL  159  b.  2 
Beeves'  Hist,  Eng,  Law,  52. 

CHATTELS  REAL.  Such  chattels  as 
concern,  are  annexed  to,  or  savor  of  the 
realty;  as  terms  for  years  of  land,  and 
mortgages;  and,  in  English  law,  next  pre- 


sentations to  a  church,  estates  by  statote 
merchant,  statute  staple,  elegit,  dbc  2  Bl, 
Com.  386.  Co,  Litt,  118  b.  1  StepL 
Com,  262,  263.  2  Kenfs  dm.  342.  1 
Crabb's  Beal  Prop,  5,  et  seq.  They  are 
so  called,  as  being  interests  issuing  oat 
of,  or  annexed  to  real  estates,  of  which 
they  have  one  quality,  viz.  immobiiity^ 
which  denominates  them  real,  but  want 
the  other,  viz.  a  sufficient  l^al  indete^ 
minate  duration  ;  and  this  want  it  is  thai 
constitutes  them  chattels.  2  Bl,  Com,  386. 
They  are  otherwise  denominated  estates 
less  than  freehold.     1  Steph.  Com.  263. 

Mr.  Stephen  observes  of  chattels  real, 
that  they  "  are  not  properly  the  subjects  of 
property,  but  rather  modifications  of  pro- 
perty, or  species  of  estates  in  a  certain  kind 
of  subjects,  viz.  in  things  real  When 
considered,  indeed,  in  reference  to  the  dis- 
tinction between  real  and  personal  estate, 
they  are  held  to  fall  under  the  hitter  de- 
nomination, their  incidents  being  in  general 
the  same  with  those  of  property  in  move- 
ables; but  as  regards  the  distinction  be- 
tween things  real,  and  things  personal,  they 
appertain  to  the  division  of  things  real 
2  Steph,  Com,  65. 

CHATTELS  PERSONAL,  otherwise 
called  THINGS  PERSONAL,  comprise 
all  sorts  of  things  moveable,  as  goods,  plate, 
money,  jewels,  implements  of  war,  garments, 
animals  and  vegetable  productions ;  as  the 
fruit  or  other  parts  of  a  plant,  when  severed 
from  the  body  of  it,  or  the  whole  plant 
itself  when  severed  from  the  ground.  2 
Steph,  Com.  66,  67.  2  Bl.  Com.  387. 
Besides  things  moveable,  they  include  also 
certain  incorporeal  rights  or  interests,  grow- 
ing out  of,  or  incident  to  them,  such  as 
patent  riffhts  and  copyrights,  to  which  Mr. 
Stephen  has  given  the  name  of  incorporeal 
chatUls.     2  Steph.  Com.  72. 

There  are,  however,  many  chattels,  which, 
though  they  be  even  of  a  moveable  nature, 
yet  being  necessarily  attached  to  the  free- 
hold, and  contributing  to  its  value  and  en- 
joyment, go  along  wit£  it,  in  the  same  path 
of  descent  or  alienation.  This  is  the  caie 
with  the  deeds  and  other  papers  which  con- 
stitute the  muniments  of  title  to  the  ioheii- 
tance,  and  so  with  heir  looms.  2  JSW' 
Com.  343.  A  box  of  charters  or  deeds  was 
always  classed  with  chattels  real  Cromf. 
Just.  33  b.     Termes  de  la  Ley.     OowdL 

CHATTEL  INTEREST.  An  interest 
in  corporeal  hereditaments,  not  amoontiDg 
to  a  freehold,  as  distinguished  from  a  free- 
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hold  interest;,  such  as  an  estate  for  years 
m  land  1  iSteph.  Com.  262.  2  Kent's 
Com.  342.  See  Burton's  Meal  Prop.  ch.  5. 
A  subject  of  ownership,  thouffh  in  its  nature 
real,  may  be  owned  in  such  a  way  as  to 
constitute  a  chattel  interest,  or  personal  es- 
tate.   1  ffilliarcTs  Real  Prop.  61. 

CHATTEL  MORTGAGE.  A  mortgage 
of  goods,  or  personal  property.  See  2 
Kenfs  Com.  516 — 632,  and  notes. 

CHAUDMEDLEY.  \L.¥T.chaudtnelle, 
from  chaud^  hot,  and  mesler,  meler^  to  min- 
gle ;  L  Lai  calida  melleia.]  In  criminal 
law.  The  killing  of  a  person  in  an  affray^ 
in  the  heat  of  blood,  and  while  under  the 
influence  of  passion;  and  thus  distinguished 
from  chance  medley^  (with  which,  accord- 
ing to  Blackstone,  it  is  sometimes  con- 
founded,) which  is  killing  in  a  casual  afiray 
m  self  defence.  4  £1.  Com.  184.  JSrsk. 
Inst  b.  4,  tit  4,  §  40.  Called,  in  old  Scotch 
law,  chatid  mella,  and  chaud  melle.  BelVs 
Diet.    Skene  de  Verb.  Signif. 

CHAUMPERT.  L  Fr.  A  kind  of  te- 
nure mentioned  in  a  patent  of  36  Edw.  III. 
Cowell.    Blount. 

CHAUNCELLERIE,  Chauncelrie.  L. 
Fr.  Chancery.  Britt.  c  21.  Fet  Assaver, 
§  26.     Chauneerie.     Britt.  c.  26. 

CHAUNCELLOUR.    L.  Fr.    Chancel- 
lor.   Dyer,  51  b. 
CHAUX.     L.Fr.    Those.    ITelkam. 
CHAYE.     L.Fr.     Fallen.     Kelham. 
CHEAT  or  CHEATING.     In  criminal 
law.    The  offence  of  defrauding  or  endea- 
Toring  to  defraud  another  of  his  known 
right,  by  means  of  some  artful  device,  con- 
trary to  the  plain  rules  of  common  honesty. 
ffawk.  P.  C.  b.  1,  c.  71.— The  offence  of 
fraudulently  obtaining  the  property  of  an- 
other by  any  deceitful  and  illegal  practice 
or  token,  (short  of  felony,)  which  affects  or 
may  affect  the  public     Steph.  Crim.  Law, 
93.    See  2  Hussell  on  Crimes,  276—317, 
b.  4,  c  31.      Wharton's  Am,   Crim.  Law, 
444—463.     Zewii  U.  S.  Crim.  Law,  150 
—199.     United  States  Digest,  Cheat 

The  words  "  cheat  and  defraud"  do  not 
import  any  known  common  law  offence. 
If  punishable  at  all  as  a  crime,  it  is  only 
when  the  cheat  is  effected  by  ^se  tokens, 
^Ise  pretences,  or  the  like.  Dewey,  J.  1 
Cushtng*s  R.  227.  To  constitute  the  crime 
under  the  New- York  statute,  two  things 
are  essential :  a  false  representation  as  to 
an  existing  fact,  and  a  reliance  on  that 
representation  as  true.  1  Parker's  Crim. 
^224. 


CHEAUNCK  L.  Fr.  An  accident; 
chance.     Kelham. 

CHECER,  Cheser.  L.  Fr.  To  fall 
Checer  in  debat ;  to  come  in  question  or 
debate.     Kelham.     See  Cheir. 

CHECK,  Cheque.  A  written  order  or 
request  addressed  to  a  bank,  or  to  persons 
carrying  on  the  business  of  bankers,  by  a 
party  having  money  in  their  hands,  request- 
ing them  to  pay,  on  presentment,  to  a  per- 
son therein  named,  or  to  him  or  bearer,  or 
order,  a  named  sum  of  money.*  Chitty 
on  Bills,  611,  (Perkin's  ed.  1864).  Story 
on  Prom.  Notes,  §  487. 

A  check  nearly  resembles  a  bill  of  ex- 
change, yet  it  differs  from  it  in  several  par- 
ticulars, the  principal  of  which  are  the  fol- 
lowing: (1)  a  check  is  drawn  upon  an  ex- 
isting fund,  and  is  an  absolute  transfer  or 
appropriation  to  the  holder,  of  so  much 
money  in  the  hands  of  the  dirawee ;  (2)  it 
requires  no  acceptance,  and  when  presented 
the  presentment  is  for  payment ;  (3)  it  is 
alwavs  payable  on  presentation  and  demand, 
and  IS  not  entitled  to  days  of  grace ;  and 
(4)  the  drawer  is  always  the  principal.  See 
3  Kent's  Com.  76,  104,  note.  Story  on 
Prom.  Notes,  %  489.  Story,  J.  2  Story's 
R.  612.  21  WtndelVs  R.  372.  2  J/ilPs 
(N.  Y.)  R.  426.  And  see  6  Ohio  St.  R. 
13, 17,  where  the  distinctions  are  laid  down 
in  detail  As  to  the  necessity  of  diligence 
in  presenting  a  check  for  payment,  see  Id. 
ibid.  2  ffiirs  R.  426.  A  draft  for  money 
in  the  usual  form  of  a  check,  but  payable 
on  a  future  specified  day,  is  a  bill  of  ex- 
change, and  entitled  to  days  of  grace.  6 
Ohio  St.  R.  18.    See  2  Selden's  R.  412. 

CHECKER.  The  old  Scotch  form  of 
Exchequer.  Skene  de  Verb.  Signif.  voce 
Ballivus,  Scaccarium, 

CHEF,  Chefe.  L  Fr.  A,  or  the  head. 
Chrfe  del  an  ;  the  head  or  beginning  of  the 
ydlr.  Translated  by  Kelham,  the  end  of 
the  year.     See  Caput  anni. 

Chief.     See  Chief. 

CHEFE.  L.Fr.  In  Anglo-Norman  law. 
Were  or  weregild ;  the  price  of  the  head  or 
person,  {capitis pretium).  LL.  Qui.  Cong.  I 
11. 

CHEffi,  Cheyr,  Chier,  Chaier,  Charer, 
Checer,  Cheser.  L.  Fr.  To  fall;  to  abate; 
to  fall  out ;  to  happen.     Kelham. 

Chet,  cheyt,  chiet;  it  falls  or  happens.  Chet 
le  brefe;  the  writ  abates.  Britt.  c.  48,  74. 
Cheyt  lassise;  the  assise  falls  or  abates.  Id.  c. 
61.  Chiet  en  le  droit.  F^ar^.  M.  6  Edw.  lU. 
68.  A  ceo  que  chiet  in  evidence.    Id.  74, 
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Cherra,  chirra;  it  will  fall  Lassise 
cherra  ;  the  assise  shall  fall  or  abate.  Britt, 
c  76.  Chiret  en  la  pos$esnoiu  Yearb,  M. 
5  Edw.  m.  68. 

Cheiey  ckeye^  cheu ;  Men ;  happened. 
Kelkam,    L.  Fr.  Did. 

CHELANDRIUM.  L.  Lat  In  old 
European  law.  A  kind  of  ship  or  vessel. 
So  termed  by  the  lower  Greeks.  Luit- 
prand,  HUt,  lib.  6,  c.  6.  Paul,  Diac.  iti 
Just.     Spdman.     Meursiu$, 

CHEMERAGE.  Fr.  In  old  French 
law.  The  privilege  or  prerogative  of  the 
eldest  A  provincial  term  derived  from 
chemievy  (q.  v.)  Ouyot^  Inst.  Feod.  ch.  18, 
sect  4. 

CHEMIER.  Fr.  In  old  French  law. 
The  eldest  born.  A  term  used  in  Poitou 
and  other  places.  Ouyot,  Inst.  Feod.  ch. 
18,  sect  4. 

CHEMIN,  Cfufmyn.  L.  Fr.  In  old  Eng- 
lish law.  A  way;  a  journey.  Britt.  c. 
61,  122.  "Ohemitts  or  ways."  Hale's 
Anal,  sect  xlii.  See  Chimin.  Chimin' 
au?i<;  journeying;  travelling.  Britt.  c.  122. 

CHEMIS.  Sc.  [O.  Fr.  ckesmez,  chef 
mez,  i.  e.  chef  meaxoru]  In  old  Scotch  law. 
Mtftision-house ;  chief  dwelling.  1  Fite. 
Crim.  Trials,  part  2,  p.  7. 

CHESGUN.  L.  Fr.  Every  one  ;  every. 
Bn  chescun  article  et  chescun  point;  in 
every  article  and  every  point  Artie,  sup. 
Chart,  c.  1. 

CHET.  L.  Fr.  (It)  falls  or  abates. 
See  Cheir. 

CHEVAGE,  Chivage,  Ckiefage.  L.  Fr. 
and  Eng.  [L.  Lat  chevagiumy  ehivagium, 
from  Fr.  the/^  a  head.]  In  old  English 
law.  A  tribute  ot  sum  of  money  formerly 
paid  by  villeins  or  bondmen,  (servi)  to  their 
lords,  in  acknowledgment  of  their  bondage. 
Bract.  {(A.  6  b.  Co.  Litt.  140  a.  Bracton 
^aks  of  it  as  paid  by  those  villeins  who 
were  permitted  to  go  about  the  country 
(yagantes  per  pahiam,)  and  engage  in  em- 
ployments, such  as  traders  and  hired  work- 
men, (siicut  mercutouss  vsl  inercenarit)  ;  the 
payment  being  made  in  token  of  subjection 
to  theit  lord,  and  of  his  property  in  them ; 
{in  signum  subjectionis^  et  dominii  de  capite 
«<o).  Bract,  ub.  ii*p.  Pleta  speaks  of  it 
as  an  annual  payment,  (cheva^^um  annut^. 
Fleta,  Ub.  1,  c.  7^  §§  7,  8. 

Chevage  wais  so  called,  according  to 
Spelman,  because  paid  to  the  lord  as  to 
iheif  chief  or  hmd,  {domino  ttfnqHom  eapiti). 
Spelmtn^  voo,  Ckevagium.  According  to 
others,  because  it  was  paid  for  their  severd 


heads,  {de  eapite  s^o,)  being  a  kind  of  head 
or  poll  money.  Co.  Litt.  140  a.  BlotfM. 
The  Jews,  while  they  were  admitted  to  life 
in  England,  paid  ckevagium  or  poll  money 
to  the  king ;  as  appears  by  Pat  8  Edw.  I. 
par.  1,  M.  15.  And  it  was  three  pesce  for 
I  every  head,  paid  yearly  at  Easter,  in  token 
of  their  servitude.  Stat,  de  Jadaimo. 
Blount.  Chevage  sedms  also  to  have  been 
used  for  a  sum  of  money  yearly  given  to  a 
man  of  power,  for  his  countenance  and 
protection  as  a  chief  or  leader.  Temus 
de  la  Leg.     Cotvell. 

CHEVAGIUM,  Cheuagium,  Chivaginm. 
L.  Lat  In  old  English  hiw.  Chevage,  w 
chivi^.  Bract,  fd.  6  b.  Fleta,  lib.  1, 
c.  7,  §  7.     Spelman.     See  Chevage. 

CHE  VANCE.    L.Fr.    Goods;  money; 
I  riches ;  substance.     Kelham. 

A  bargain.  A  fatre  chevemees ;  to  hm- 
row,  to  make  bargains  for.     Kelham. 

CHEVANTIA,  Chevancia.  L  Lat  [L 
Fr.  chevance.]  In  old  records.  A  lo«i  or 
advance  of  money  upon  credit     CotstlL 

CHEVERES.  L.Fr.  Goats.  ]Bnt4,c.1h 

CHE  VIR.  L.  Fr.  To  come  to  a  bead^, 
to  come  to  an  agreement  touching  prope^ 
ty.  Kelham.  Chevir  de  denier ;  to  t^ 
up  money  on  loan.     Id. 

CHEVISANCE.  Fr.  [from  chevir,  to 
come  to  the  head,  (chef,)  or  end  of  a  busi- 
ness.] In  old  English  law.  A  bair^ining, 
or  perfecting  of  a  bargain — (drawing  the 
matter  to  a  head).  Termes  de  la  Ley.  A 
making  of  contracts.  DHfremne  II.  660. 
Stat.  37  Hen.  VHL  c.  9.  SUH.  13  EUi. 
c  5,  7,  8,  cited  2  Bl.  Com.  474.     CowdL 

A  bargain  or  contract  Co^ell.  Bloml 
An  unlawful  or  usurioiM  bargain  or  con- 
tract Stat.  12  Car.  U.  c  13.  TWi 
Sometimes  erroneotttly  writtcin  chtriststce. 
Whishaw. 

CHEVITI^  Che*Ji»ci8.  L.  Lat  In  oM 
records.  Pieces  of  ground,  ot  heads  at  ^ 
ond  of  ploughed  lands.  2  Jifon.  Angl  116. 
CoiweU.     Blount.    See  Caputice. 

CHI  APREa  L.  Fp.  Hereinafter, 
Kelham. 

CHIEF.  [Fr.  chef;  L.  Lat  ertpttl]  A 
head  or  lord.  In  feudal  law,  tihose  lenaate 
who  held  immediately  under  the  king,  i« 
right  of  his  Crown  Itnd  dignrly,  were  cdled 
his  tenants  in  ccqnte,  or  m  chief— that  i«, 
hecui  tenants,  holding  from  the  head  (<to 
eapite)  of  tJie  govewiment  2  Bk  Com.  90. 
Gilb.  Com.  Fletss,  Introd.  17. 

In  practice.  A  ptinci|)al  ihi&g,  to  dfe- 
tingmshed  from  that  which  is  incidental  of 
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sobordinate*  To  declare  in  chief,  'm  the 
old  books,  signified  to  declare  for  the  prin- 
cipal cause  of  actioD.     1  TidtTi  Pr,  419. 

A  beginmng ;  that  which  cornea  first  in 
order  or  proceedings.  Examination  in  chief 
is  the  first  examination  of  a  witness  on  a 
trial,  by  the  connsel  of  the  party  on  whose 
behalf  he  is  called,  as  distinguished  from 
l^crois-examtnation.  3  Carr.  dk  P.  113. 
See  In  chief 

CHIEF  EAKON.  [L.  Lat  capitalis 
haro.]  The  presiding  judge  of  the  English 
Court  of  Exchequer;  answering  to  the 
chief  justice  of  other  courts.  3  £L  Com, 
44.    3  Steph.  Com.  401.     See  Banm. 

CHIEF  JUSTICK  [L.  Lat  capiiali$ 
justiciaritts*']  An  appellation  given  to  the 
presiding  or  principal  judge  of  a  court 
See  Justice, 

CHIEF  JUSTICIAR,  JUSTICIER,  or 
JUSTICIARY.  [L.  Lat  capitalis  juatiii- 
anus,  justiciariiiSj  jtisiicia,^  In  old  Eng- 
lish law.  A  high  judicial  officer  and  spe- 
cial magisti^te,  who  presided  over  the  aula 
regis  of  the  Norman  kings,  and  who  was 
also  the  principal  minister  of  state,  the 
second  man  in  the  kingdom,  and,  by  virtue 
of  hj^  office,  guardian  of  the  realm  in  the 
king's  absence.  3  BL  Com.  38.  Gilb,  C, 
P,  Introd.  1 8 — ^20.  Spelm^an,  voc.  Justitia, 
See  JusUcier^  Justitiarius. 

CHIEF  LORD.  [L.  Lat.  capiialis  do- 
minus,  q.  v.]  In  English  law.  The  im- 
mediate lord  of  the  fee,  to  whom  the  obli- 
gation of  the  tenant  is  direct  and  personal 
Stat  Quia  JSmptores,  (18  JSdw,  L)  c.  1.  2 
InsL  501.  Litt,  sect  479,  638.  Burton's 
Beal  Prop.  31 7.  The  Ft.  chief e  sei^iour  is 
used  to  signify  the  lord  paramount,  as  dis- 
tinguished from  the  mesne  lord.  Chiefe 
seiffnioury  meanei  tenaunU  Beg,  Grig.  16  b, 
regtUa, 

CHIEF  PLEDGK  [L.  Lat  capitalis 
plegius,^  In  old  English  law.  A  head- 
borow,  or  borsholder;  the  head  of  a  de- 
cennary. FUta,  lib.  2,  c.  52,  §  5.  Spel- 
man,  voc.  Borsholder^  Frihorga.  Yelveriorij 
186. 

CHIEF  RENTS.  [L.  Lat  reditus  eapi- 
lales^  In  English  law.  Rents  of  the  free- 
holders of  a  manor.  2  Bl,  Com,  42.  Called 
also  quit  rents,  {quieti  reditus,)  because 
thereby  the  tenant  goes  quit  and  free  of 
all  other  services.     Id,  ibid, 

CHIER,  Chire.    L.  Fr.   Dear.   Kelham. 

CHILDREN.       Legitimate     offspring; 

children  bom  in  wedlock.     7  Vesey,  468. 

5  ScQtt^  (N.  R^  990.    When  the  word  may 


be  understood  otherwise^   see    Id^    ibid. 
Broom's  Max,  [431—432.] 

In  deeds,  the  word  "  children''  signifies 
the  immediate  descendants  of  a  person,  in 
the  ordinary  sense  of  the  word,  as  contra- 
distinguished from  issue ;  unless  there  be 
some  accompanying  expressions,  eviden* 
cing  that  the  word  is  used  in  an  enlai^ed 
sense,  Lewis  on  Perpetuity ^IW.  1  Vesey, 
196.     AmhL  666,  S.  C. 

In  wills,  where  greater  latitude  of  con- 
struction is  allowed,  in  order  to  effect  the 
obvious  intention  of  the  testator,  the  mean- 
ing of  the  word  has  sometimes  been  ex- 
tended, so  as  to  include  grandchildren,  and 
it  has  been  held  to  be  synonymous  with 
issue.  LetQis  OB  I^erp,  19B,  1^6,  ^  Cr abb's 
Beal  Prop.  38,  39,  §§  988, 989.  4  Kent's 
Com,  346,  34e,  note.  Id.  419.  1  Sumner's 
R,  367.  10  Metcalf's  R.  502.  See  Issue. 
But  even  in  wills,  this  constamction  is  not 
adopted  unless  a  strong  ease  of  intention 
or  necessary  implication  requires  it,  but 
the  word  '^  children^'  is  understood  in  its 
popular  signification,  namely,  as  designat- 
ing the  immediate  offiBpring.  Grier,  J.  17 
Howarc^s  R.  417,  421.  4  Vesey,  697. 
Chilton,  a  J.  26  Alabama  R.  286,  294.  As 
to  when  "  children"  will  be  construed  as  a 
word  of  limitation,  fmd  when  as  a  word  of 
purchase,  see  Id,  ibid.  6  C7o.  17  a.  2  Atk. 
220.  2  Stra.  1172.  1  Ball  db  B.  469. 
4  Comstock's  R,  263.     6  Ohio  St.  R.  466. 

CniLDWIT.  Sax.  [from  child,  and 
wile,  a  fine.]  In  Saxon  law.  The  right 
which  a  lord  had  of  taking  a  fine  of  liis 
bondwoman  gotten  with  child  without  his 
license.  Termes  de  la  Ley.  Cowell,  Or, 
according  to  some,  the  fine  itself.  B^olt- 
house. 

CHILTERN  HUNDREDS.  In  English 
politics.  A  tract  of  country  extending 
through  part  of  Buckingham  and  Oxford- 
shires,  comprising  the  hundreds  of  Stoke, 
Desborough  and  Bonenham ;  the  steward- 
ship of  which  is  a  nominal  oflSce  in  the  gift 
of  the  crown.  As  members  of  parliament, 
strictly  speaking,  cannot  resign  their  seats, 
and  as,  on  the  other  hand,  tbe  acceptance 
of  an  ofl5ce  under  the  crown  has  the  effect 
of  vacating  a  member's  seat,  the  mode  of 
abandoning  a  seat  is  by  taking  the  stew- 
ardship of  the  Chiltem  Hundreds,  2  St^h. 
(70771.403.   Holthouse,    Wharton.   Brande. 

CHIMIN,  Chyminy  Chemyn.  L.  Fr.  [L. 
Lat  chiminus,]  In  old  English  law.  A 
way,  or  right  of  way;  the  same  with  the 
Lat  viuy  or  aditus.     Co^  Litt,  66  &     Spel- 
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matiy  voc  Ckiminus,  Termes  de  la  Ley. 
Com.  Dig,  Chimin.  Le  haul  chimin  ;  the 
highway.     See  Fia,  Way^  Aditus, 

CHIMINAGE,  Cheminage.  L.  Fr.  [L. 
Lat  ehiminagium^  from  chimin,  q.  v.]  In 
old  English  law.  A  toll  due  by  custom  for 
having  a  way  through  a  forest.  Co,  lAtt. 
56  a.  A  toll  exacted  by  the  foresters  from 
carriages  and  horses  passing  through  for- 
ests, Spelman,  voc  Chiminui.  Vharta 
de  Foreetay  c  14.  Called  by  the  feudists 
pedagium.     Co.  LitL  ub.  sup.     Blount. 

CHIMINAGIUM,  Cheminagium.  L. 
Lat  In  old  English  law.  Chiminage. 
Charta  de  Foresta,  c.  14.     See  Chiminage. 

CHIMINUS.  L.  Lat  [L.  Fr.  chimin.] 
In  old  English  law.  A  way;  a  road 
or  street  Spelman.  Quatuor  chimini, 
ffiatlmg  ftrteie,  iout,  ]|iiittiilb  ftreete,  it  Ar- 
ming stredt,  &c  LL.  Edw.  Conf.  c  12, 
apud  Spelman. —  Chiminum.  Reg.  Orig. 
155.  In  chimino  regis;  on  the  king^s 
highway.     Bract,  fol.  144. 

CHIMNEY  MONEY,  ot  Hearth  Money. 
A  tax  upon  chimneys  or  hearths ;  an  ancient 
tax  or  duty  upon  houses  in  England,  now  re- 
pealed.  Cotoell.   See  Fuage,  Hearth-money. 

CHIPPINGAVEL,  Cheapingavel.  (Pro- 
bably Sax.  ceapingavel ;  from  ceap,  ware, 
and  gavel,  duty.^  In  old  English  law.  A 
toll  or  duty  for  ouying  and  selling ;  an  an- 
cient tax  imposed  upon  wares  brought  to  a 
place  to  be  sold.  Blount.  See  nagavel, 
ibid. 

CniR.  L.  Ft.  a  contraction  of  chiva- 
ler,  knifi^ht 

CniKGEMOT,  Chirchgemot.  [Sax.  circ- 
gemot ;  from  circ,  ciric  or  cyric,  a  church, 
and  gemot,  an  assembly.]  In  Saxon  law. 
An  ecclesiastical  assembly  or  court ;  {forum 
ecclesiasticum).  Spelman.  LL.  Hen.  I.  c. 
8,  cited  ibid.  A  synod  or  meeting  in  a 
church  or  vestry.     4  Inst.  321. 

CnmOGRAPH.  [L  Lat  chirogra- 
phum,  q.  v.]  In  English  law.  A  deed  or 
charter.     See  Charter,  Charta^ 

An  indenture  executed  in  parts.  2  Bl. 
Com.  296.   Hargr.  Co.  Litt.  note  234,  lib.  2. 

A  fine  of  lands.  Blount.  See  Chiro- 
graphum. 

A  word  used  in  the  execution  of  inden- 
tures, and  in  levying  fines.  2  Bl.  Com. 
296.  Hargr.  Co.  Litt.  uh.  sup.  See 
Chirographum. 

CHIROGRAPHER  OF  FINES.  [L. 
Lat  chirographus  or  chirographarius  Jinium 
et  concordiarum.]  In  old  English  law.  An 
officer  of  the  court  of  common  pleas,  who 


engrossed  the  fines  acknowledged  in  that 
court  after  they  were  examine^  and  fuUy 
passed  by  other  officers ;  and  who  wrote 
and  delivered  the  indentures  of  them  to  the 
parties.  2  Bl.  Com.  351.  2  InsL  i^S. 
Cowell.     Blount.     See  Fine, 

CHIROGRAPHUM,  C%*rojTO/iAu*.  Lut 
or  Grseco-Lat  [from  Gr.  ;^<t^rp«^^  from 
x<fp,  a  hand,  and  y^^,  to  write.]  In  the 
Roman  law.  A  hand-writing ;  that  which 
was  written  with  a  person^s  own  hand.  An 
obligation  which  a  person  wrote  or  sub- 
scribed with  his  own  hand;  an  acknow- 
ledgment of  debt,  as  of  money  receired, 
with  a  promise  to  re-pay.  A  form  of  one 
of  these  instruments  is  given  in  the  Digests 
in  these  words :  Ille  scripsi,  me  accepisse,  et 
accepi  o^  illo  mutuos  et  numeratos  decern, 
quos  ei  reddam  kalendis  illis  proximis,  cum 
suis  usuris  placitis  inter  nos.  I,  (sach  i 
one,)  have  written  that  I  have  received, 
and  I  have  received  from  (such  a  one) 
ten  (so  much  money)  borrowed,  which 
I  will  return  to  him  (on  such  a  day)  next, 
with  the  interest  agreed  upon  between  ns. 
Dig.  22.  1.  41.  2.  See  another  form  in 
Dig.  2.  14.  47.  1. 

An  evidence  or  voucher  of  debt;  t  se- 
curity for  debt     Dig.  26.  7.  57.  pr. 

A  right  of  action  for  debt  Appellatione 
chirograph i  uti  nos  pro  ipsis  actionibus. 
Dig.  32.  59.  And  see  Id.  34.  3.  31.  3. 
Id.  46.  3.  89.  pr.     Cod.  4.  2.  17. 

CHIROGRAPHUM,  Cirographum,  Cy- 
rographum.  L.  Lat  In  Saxon  law.  A 
deed,  charter,  or  instrument  of  conveyance 
in  writing ;  a  chirograph.  Spelman,  voc. 
Charta.  Ingulphus,  ibid.  See  Charter, 
Charta,  and  infra. 

In  English  law.  A  deed  or  indenture 
executed  in  two  parts,  and  divided  by  a  cut 
through  certain  words  written  in  the  mid- 
dle ;  called  also  scriptum  chirographatum, 
or  charta  cyrographata ;  a  chirograpL 
Bract.  foL  34.  Co.  LitL  143  b.  Hargr. 
Co.  Litt.  note  234,  lib.  2.  Bl.  Com.  296. 
1  Reeves'  Hist.  Eng.  Law,  89.  Cowell. 
Blount.     See  Indenture. 

The  word  itself,  through  which  deeds 
were  cut  or  indented,  and  divided  2  Bl. 
Com.  296. 

A  fine  of  lands.     Blount. 

In  the  civil  and  canon  law.  An  instro- 
ment  executed  between  two  parti^  as 
debtor  and  creditor,  and  called  chirographus, 
because  written  only  unth  the  hand  of  one 
partv,  (sc.  the  debtor,)  and  left  in  the  hands 
of  the  creditor.    lAndewodej  tit  de  Offic 
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Arekidiac.  c  1,  apud  Spelman^  voc.  In- 
deniura.  Sometimes,  however,  used  in  the 
same  sense  as  syngraphay  (q.  v.)  Id,  ibid. 
In  modern  law.  An  evidence  of  debt, 
as  a  bond,  bill  or  note.     ChirographDin  apud 

debitorem  repertom  prssQmitDr  solDtum.  An 

evidence  of  debt  found  in  the  debtor's  pos- 
session is  presumed  to  be  paid.  HaUeerst, 
Max,  20,  cited  Broom's  if  ax,  Introd.  xv. 
BeWi  Diet,  Where  a  bill  of  exchange  or 
promissory  note  is  found  in  the  possession 
of  the  drawee  or  maker,  a  presumption  is 
raised  that  he  has  paid  the  money  due  up- 
on the  instrument.  1  Tayl,  Ev,  117.  See 
U  Meez,  dc  W.  879.  Broom's  Max,  uh, 
sup, 

*i^*  In  the  Saxon  times,  any  public  in- 
strument of  gift  or  conveyance,  attested  by 
the  subscription  and  crosses  of  the  witness- 
es  present,    was    called  chirographum^  a 
word  taken  fi-om  the  Roman  writers,  who 
used  it  to  signify  a  bond  or  obligation 
which  a  person  wrote  or  subscribed  with 
his  own  hand.     Juvenal^  xiii.  137.     Suet, 
Aug,  87.     The  Normans,  besides  changing 
the  mode  of  executing  these  instruments, 
altered  their  name  also  to  charia,     Spel- 
ffutfiy  voc   Charta,     Ingulphtis,  cited  ibid, 
and  in  Cowell,     When  the   practice  was 
afterwards  introduced,  of  executing  charters 
or  deeds  in  parts,  i,  e.  in  a  part  and  coun- 
terpart, (or  as  CJowell  calls  it,  in  script  and 
rescript,)  it   was   done   as  follows;     The 
whole  of  the  instrument  was  written  twice 
on  the  same  sheet  or  skin    of  paper  or 
parchment,  leaving  a  space  in  the  middle, 
where  certain  capital  letters  were  written. 
What  these  letters  at  first  were,  and  in  what 
form,  does  not  precisely  appear.     Cowell 
says  they  were  the  capital  letters  of  the 
alphabet.     The  idea  of  employing  a  single 
word  for  this  purpose  was  probably  bor- 
rowed from  the  civilians  and  canonists,  who 
had  the  same  fashion  of  executing  their  in- 
stmments,  and  who  made  use  of  the  very 
expressive  word  sgngrapka  or  syngraphus, 
Lindewod,  tit  de  offic.  archidiac.  c.  1,  cited 
in  Spelman,  voc.  Indentura,     Cowell,  voc. 
Indenture,      See   Indenture,   Syngraphus, 
Instead  of  syngraphus,  however,  the  word 
CHIROGRAPHUM  was  adopted,  proba- 
bly, from  its  ancient  use  in  Saxon  convey- 
ances,  (supra,)   and  from   its   convenient 
length,   as    well  as  appropriate  meaning. 
After  the  instrument  had  been  executed, 
wiUi  this  word  so  written  in  capital  letters 
between  the  parts,  the  parchment  was  di- 
vided by  cutting  it  across,  through  the  mid- 


dle of  these  letters,  so  that  when  the  two 
parts  were  separated,  one  would  exhibit  one 
half  of  the  capital  letters  and  one  the  other, 
and  when  joined,  the  words  would  appear 
entire.  See  Indenture,  This  cut  or  divi- 
sion was  at  first  made  in  a  straight  line. 
Afterwards,  the  fashion  came  into  use  of  cut- 
ting through  the  word  in  acute  angles,  (the 
cuts  passing  between  the  letters  alternately,) 
like  the  teeth  oftiS&w,{instardentium,)'which 
gave  these  deeds  the  name  of  indentures^ 
1  Beeves'  Hist,  Eng,  Law,  89.  This  was 
afterwards  changed  to  a  waving  line,  which 
seems  to  have  been  continued  as  long  as 
the  word  itself,  (now  Englished  and  written 
chirograph,)  or  the  practice  of  cutting  was 
retained.  From  this  peculiar  formality, 
the  instruments  themselves  so  executed 
were  called  chirographs,     2  Bl,  Com,  295. 

1  Beeves'  Hist,  ub.  sup,  Hargr,  Co,  Litt. 
note  234,  lib.  2. 

The  practice  of  executing  deeds,  (or  char- 
ters, as  they  were  termed)  in  this  form, 
seems  to  have  originally  been  confined  to 
what  were  called  chartce  communes,  (com- 
mon or  mutual  charters,)  which  are  spoken 
of  by  Bracton  under  the  name  of  charta 
cyrographata,  {guce  scinditur  per  medium,  et 
una  pars  remanet  parti  uni,  et  altera  alteri,) 
Bract,  fol.  34.  Olanv,  lib.  8,  c.  1.  The 
peculiar  fashion  of  dividing  or  indenting 
through  the  word  chirograph  was  continued 
in  fines  after  it  had  been  discontined  in  or- 
dinary deeds ;  and  hence  the  foot  or  conclu- 
sion of  the  fine,  where  the  word  was  used, 
came  to  be  itself  called  the  chirograph,  2 
Bl,  Com,  361 ;  and  Appendix,  No.  IV.  §  6. 
Blount,    See  Indenture, 

Other  instruments  besides  charters  were 
anciently  prepared  in  the  form  of  a  chiro- 
graph. Fleta,  in  his  description  of  the  du- 
ties of  a  steward,  (senescallus)  says  that  he 
should  inquire  about  the  stock  (instauro) 
existing  in  every  manor,  the  inventory  of 
which  ought  to  be  set  down  in  a  chirograph- 
ed  writing  between  him  and  the  serjeant 
Fleta,  lib.  2,  c.  72,  §  7. 

CHIROTHECA,  Ciroteca.  L.  Lat  In 
old  English  law.  A  glove.  Bract,  fol.  36  b. 
Par  chirothecarum ;  a  pair  of  gloves. 
Towns,  PI,  268. 

CHIVAGE.     See  Chevage, 

CHIVALRY.  [L.  Fr.  service  de  chiva- 
ler  ;  L.  Lat  servitium  militare,]  In  feudal 
law.  Knight-service.  Tenure  in  chivalry 
was  the  same  as  tenure  by  knight-service. 

2  Bl,  Com,  61,  62. 
CHlYAJJCEER,Chivacher,  Chivalchier. 
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K  Fr.  [from  chival,  a  horse.]  To  ride; 
to  ride  over,  or  about  Keiham.  Chi' 
wmchanU  ;  riding.     Keilw.  82. 

To  perambulate.     Kelham* 

CHO  A,  Chou,  Chu.  L.Fr.  Corrupted 
fonns  of  ceo^  (q.  v.)     Kelham, 

CHOCHAUNT.  L.  Fr.  Lying  down. 
An  old  fonn  of  couchanL  Yearb.  T.  1 
£dw.  II.  9.     Chockauntt  et  levauntz.     Id. 

CHOP-CHURCH,  Chojhchireh,  Choppe- 
church.  In  old  English  law.  A  name  giv- 
en to  parsons  who  changed  or  exchanged 
their  benefices.  Its  meaning  may  be  in- 
ferred from  a  case  in  the  Year  Book,  H. 
9  Hen.  YL  19,  in  which  trespass  was 
brought  against  "A.  of  D.  cAop-cA«rcA." 
ChanU  for  the  defendant,  prayed  iudgment 
of  the  writ,  on  the  ground  that  the  statute 
required  an  addition  of  surname  to  be  given 
to  the  party;  "and  cAop-cAircA  is  no  sur- 
name, any  more  than  if  he  should  say,  '  A. 
of  D.  thief.'"  But  the  court  held  that 
chop-ckirch  was  not  an  occupation  against 
law,  and  therefore  the  addition  was  good. 
The  epithet,  however,  seems  to  have  been 
an  opprobrious  one.  Cowell  and  Blount 
call  it  a  nick-name,  and  refer  to  the  expres- 
sion ^^  to  cliop  and  change,"  as  a  common 
expression  at  that  time,  as  it  still  continues 
to  be.  Blount  say  s  he  had  met  with  the  word 
church<hopper^  and  gives  an  extract  from  a 
circular  letter  to  sutfragan  bishops  against 
choppe-ckurcheSj  dated  A.  D.  1391,  in  which 
the  abuses  of  the  practice  are  exposed. 
Spelman^  de  Cone.  vol.  2,  foL  642. 

CUOREPISCOPUS.  Grffico-Lat  [qua$i 
Tdv  x^?^y  ^^  ^^  country.]  In  old  European 
law.  A  rural  bishop,  or  bishop's  vicar. 
Spclman,     CowelL 

CHOSE.  Fr.  A  thing.  Generally 
used  in  combination  with  other  words ;  as 
chose  in  action^  chose  in  possession,  &c  See 
infra.  Sometimes  written  in  Law  French, 
ckoce,     Kelham. 

CHOSE  IN  ACTION.  A  thing  in  ac- 
tion. A  thing  of  which  one  has  not  the 
possession  or  actual  enjoyment,  but  only  a 
right  to  it,  or  a  right  to  demand  it  by  ac- 
tion at  law.*  2  Bl.  Com.  896,  397.  Termes 
de  la  Ley. — A  personal  righti  not  reduced 
to  possession,  but  recoverable  by  suit  at 
law.  2  Ken€s  Com.  851.  Thus,  money 
due  on  a  bond,  note,  or  other  contract,  is 
a  chose  in  action,  for  a  property  in  the  mo- 
ney vests  whenever  it  becomes  payable, 
but  there  is  no  possession  till  recovery  by 
course  of  law,  unless  payment  bo  first  vol- 
untarily made.      2  Bi.  Coau  396,  397.     2 


Steph.  Com.  74.  2  Ktnfs  Com.  861.  So 
a  right  to  recover  damages  for  breach  of 
covenant,  or  for  a  tort,  is  a  chose  in  action. 
Id.  ibid.  1  Chitty's  Qen.  Pract.  99,  and  note. 

A  chose  in  action  is  a  thing  rather  in 
potentia  than  in  esse^  though  Sie  owner 
nuiy  have  as  absolute  a  property  in,  and  be 
as  well  entitled  to  such  thii^  in  action,  aa 
to  things  in  possession.  2  Bl.  Com.  397, 
398.  It  has  been  called  with  propriety,  a 
chose  in  suspense.  Id.  897.  Bro.  Mr. 
Chose  in  action.     Cowell. 

The  term  chose  in  action  is  one  of  com- 
prehensive import  It  includes  the  infinite 
variety  of  contracts,  covenants  and  promises 
which  confer  on  one  party  a  right  to  re- 
cover a  personal  chattel  or  sum  of  money 
from  another,  by  action.  Grier,  J.  8  How- 
ard's R.  441,  449.  A  deed  or  title  for 
land  is  not  a  chose  in  actiotK  But  a  bond 
and  mortgage  is,  or  rather,  a  debt  secured 
by  bond  and  mortgage  is  a  chose  in  action. 
Id.  ibid.  Choses  in  aetiouy  in  the  New- 
York  statute  again^  usury,  are  a  particu- 
lar species  of  property,  which,  on  the 
death  of  the  owner,  would  be  invento- 
ried as  such,  by  his  legal  representatives. 
8  Comstock's  B.  344. 

CHOSE  IN  POSSESSION.  A  thing 
in  possession,  as  distinguished  from  a  thing 
in  action.  See  Chose  in  action.  Taxes 
and  customs,  if  paid,  are  a  chose  in  pos- 
session ;  if  unpaid,  a  chose  in  action.  2 
Bl.  Com.  408. 

CHOSE  LOCAL.  A  local  thing;  a 
thing  annexed  to  a  place,  as  a  mill  Kitchin. 
fol.  18.  CotDelL  mount.  Answering  pro- 
bably to  the  res  immobilis  of  the  civu  law. 

CHOSE  TRANSITORY.  A  thing 
which  is  moveable,  and  may  be  taken  away 
or  carried  from  place  to  place.  CcvdL 
Blount 

CirRK    A  contraction  of  chartre. 

CHRENECRUDA.  L.  Lat  A  singu- 
lar ceremony  among  the  Salians,  by  wh^h 
a  poor  person  applied  to  a  rich  relative  to 
pay  his  debt  or  fine.  It  consisted  (after 
certain  preHminaries)  in  throwing  green 
herbs  upon  the  party,  the  effect  of  which 
was  to  bind  him  to  pay  the  whole  de- 
mand. L.  Salic,  tit.  61.  Spelman, 
who  describes  it,  finds  the  elements  of 
the  word  in  the  Belg.  grom;,  green,  and 
jcrniJr,  herb. 

XPHSU:,  Xpfffif.  Gr.  In  the  civil  law. 
Use ;  the  use  of  a  thing.     2>t^.  7.  8. 10  1. 

CHRISTIANITATIS  CURIA.  L.  Lat 
Tlie  court  of  Christianity ;  tt©  court  Chris- 
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tian,  or  ecclesiastical  judicature,  as  oppos- 
ed to  the  civil  court,  or  lay  tribunal  Vwjo- 
eU.    See  Court  Christian. 

CHRONICON  PRETIOSUM.  The  ti- 
tle of  a  work  written  by  Bishop  Fleetwood, 
at  the  beginning  of  the  18th  century, 
showing  the  yalue  of  money  at  different 
periods  in  English  history.  1  BL  Com, 
173. 

CHUEPA.  L.  Lat  In  old  records. 
Chop  or  exchange.  Cartular.  leadings. 
foL  94.     Cowell. 

CH'UN.     A  contraction  of  cheseun. 

CHURCH.  [Sax.  cyricy  ciric,  circ  ;  Sc. 
Icirh ;  Lat  ecclesta  ;  Fr.  esglise.']  An  edi- 
fice appropriated  to  Christian  worship  and 
the  performance  of  religious  services.*  A 
house  consecrated  to  the  worship  of  God 
among  Christians.  Webster,  In  English 
ecclesiastical  law,  a  church  is  otherwise 
called  a  benefice^  and  includes  the  glebe, 
parsonage  and  tithes.  1  Crahh's  Real 
Prop,  11^  §  90.  To  entitle  a  place  of 
worship  to  be  adjudged  a  church  in  law,  it 
must  have  administration  of  the  sacraments 
and  sepulture  annexed  toat.  2  Inst,  363. 
1  Wooddes.  Led,  188.     See  Ecclesia. 

A  body  or  community  of  Christians, 
united  under  one  form  of  government  by 
the  profession  of  the  same  faith,  and  the 
observance  of  the  same  ritual  and  ceremo- 


nies.*    Webster, 

In  English  ecclesiastical  law.  An  institu- 
tion established  by  the  law  of  the  land  in 
reference  to  religion.  3  Steph,  Com,  64.  The 
word  "  church  is  said  to  mean,  in  strict- 
ness, not  the  material  fabric,  but  the  cure 
of  souls  and  the  right  of  tithes.  1  Mod, 
201.  But  see  Ecclesia,  For  the  American 
law  under  this  head,  see  United  States 
Digest,  Church. 

CHURCH  BUILDING  ACTS.  Stat- 
utes passed  in  England  in,  and  since  the 
year  1818,  with  the  object  of  extending 
the  accommodation  afforded  by  the  national 
church,  so  as  to  make  it  more  commensu- 
rate with  the  wants  of  the  people.  3  Steph, 
Com,  152 — 164. 

CHURCHESSET,  Churchset,  Cirset, 
Kirkset,  Chirset,  In  old  English  law.  A 
certain  portion  or  measure  of  wheat,  an- 
ciently paid  to  the  church  on  St  Martin's 
day;  and  which,  according  to  Fleta,  was 
paid  as  well  in  the  time  of  the  Britons  as 
of  the  English.  Fleta,  lib.  1,  c.  47,  §  28. 
Aji  annoal  tribute  paid  to  the  church  in 
grain  or  other  product ;  {censiis  vel  tribu- 
turn  ecclesia;  Jrumenti  tributum),  Spel 
Vol.!. 


many  voc.  Cirset,  Lindenbrog,  and  Domes- 
day, cited  ibid.  Sometimes  written  chirch- 
sedy  and  translated  churchseed,  {semen  ec- 
clesice),  Fleta,  ub,  sup,  Co,  Litt,  88  b. 
But  the  proper  spelling,  according  to  Spel- 
man,  is  ciricset,  or  ciricsceat,  (q.  v.) 

CHURCH  RATE.  A  rate  imposed 
upon  the  parishioners  of  a  parish  for  the 
repairs  of  the  church.  Sometimes  called 
a  church  lay,  Holthouse,  1  Wooddes, 
Led,  160. 

CHURCH  REEVE.  A  church  warden ; 
an  overseer  of  a  church,  (prcepositus  ec- 
clesia:). Now  obsolete.  Cowell,  See 
Reeve. 

CHURCH  WARDENS.  [L.  Lat  ec- 
clesioi  guardiani^  Guardians,  overseers  or 
keepers  of  the  churcL  Parochial  officers 
annually  appointed  by  the  parish,  whose 
peculiar  province  it  is  to  take  care  of  the 
church,  tnat  is,  to  see  to  the  repairs  of  the 
church,  and  to  have  the  care  of  the  goods 
belonging  to  it.     1   Bl,   Com,  394,  396. 

1  Wooddes,  Led,  160.  3  Steph,  Com.  90, 
91.  Cowell,  Termes  de  la  Ley,  They 
are  the  representatives  of  the  body  of  the 
parish,  and  are  taken,  in  favor  of  the  church, 
to  be,  for  some  purposes,  a  kind  of  corpo- 
ration at  the  common  law,  that  is,  they  are 
enabled  by  that  name  to  have  a  property 
in  goods  and  chattels,  and  to  bring  actions 
for  them,  for  the  use  and  profit  of  the 
parish.  1  Bl,  Com,  394.  3  Steph,  Com, 
90.  1  Wooddes,  Lect,  161.  Story,  J. 
9  CrancKs  R,  43. 

CHURL  [Sax.  eeorl;  L.  Lat  ceorlus, 
cirlus,  cirliscus,]  In  Saxon  law.  A  free- 
man of  inferior  rank,  chiefly  employed  in 
husbandry.  1  Reeved  Hist,  Eng,  Law,  6. 
— ^A  tenant  at  will  of  free  condition,  who 
held  land  from  a  thane,  on  condition  of 
rents  and  services.     Cowell,     See  Ceorl, 

CHYMIN.  L.  Fr.  A  way  or  road ;  a 
highway.  Yeafb,  P.  6  Edw.  IIL  48.  See 
Chimin, 

CI,  Cy,  Si,  L.  Fr.  So.  Pur  ceo  que 
fine  est  ci  hault  barre,  et  de  ci  graund  force, 
et  de  ci  puissant  nature;  because  a  fine  is  so 
high  a  bar,  and  of  so  great  force,  and  of  so 
powerful  a  nature.    Stat,  Modus  Lev,  Fin, 

2  Inst.  610. 
Ci  liieu  vous  eyde  (aide)  ;  so  help  you 

God.  Reg.  Grig.  302  b,  303.  Britton 
uses  si,  (q.  v.)     See  Oath. 

CIB  ARIA.  Lat  [pL  of  cibarium,  from 
cibus,  food.]  In  the  civil  law.  Food; 
victuals.     Dig.  34.  1. 

CIBATUS,  Cibata.  Lat  Victualled. 
19 
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Oboe  velaf  tt  paraf;  victualled,  tackled 
md  apparelled.     Towns.  PL  227. 

CIENS.  L.Fr.  Here;  hitherto.  Yearb. 
M.  8  Edw.  IIL  29.  CUins.  M.  10  £dw. 
IIL  61,  62. 

CIER,  Sier.    L.  Pr.    To  mow.    Kel- 


CIEUS.     L.  Fr.    Those ;  suck     Kd- 


CIGNES.  L.  Fr.  Swaiw.  Tearb.T. 
1  Hen.  VI.  21. 

CIL.  L.  Fr.  He.  CU  ky  prendra;  he 
who  shall  ti^e.  LL,  Gul,  Conq.  L  5.  See 
Id.  L  6. 

CILI.  L.Fr.  He.  Kelham.  A  corrup- 
tion of  celui, 

CINCAUNT,  5tiwto€in<.  L.Fr.  Fifty. 
Kelham, 

CINQUE,  Cink,  Sink,  Sinke.  L.  Fr. 
Blve.     Kelham. 

CINQUE  PORTa  [L.  Lat  quinque 
partus;  five  porta.]  Five  (now  seven,) 
ports  or  havens  on  tne  S.  E.  coast  of  Eng- 
land, towards  France,  formerly  esteemed 
Uie  most  important  in  the  kingdom.  They 
are  Dover,  Sandwich,  Romney,  Hastings 
and  Hythe  ;  (sometimes  called  in  the  old 
books,  Doure,  Sandwyz,  Romual,  Hastings 
and  Heya;  J?mc/.  foL  118;)  to  which 
Winchelsea  and  Rye  have  been  since  add- 
ed. They  have  similar  franchises  in  some 
respects,  with  the  counties  palatine,  and 
particularly  an  exclusive  jurisdiction  (be- 
fore the  mayor  and  jurats,  [corresponding 
to  aldermen,]  of  the  ports,)  in  which  the 
king's  ordinary  writ  does  not  run.  3  BL 
Com.  79.  They  have  a  governor  called 
the  Lord  Warden  of  the  Cinque  Porta, 
who  is  alwayt  the  constable  of  Dover  cas- 
tle. Id.  ibid.  P.  Ct/dopcedia.  See  Wclt- 
den  of  the  Cinque  Ports.  The  members 
returned  from  these  ports  to  parliament 
have  always  been  termed  barons  of  the 
Cinoue  Ports,    Brande.    See  Baro,  Baron. 

The  superior  importance  of  these  haven 
towns  dates  from  a  remote  period,  and  ori- 
ginally grew  out  of  their  local  situation, 
it  being  considered  necessary,  from  their 
proximity  to  France,  that  they  should  be 
guarded  with  peculiar  vigilance  against  in- 
vasion. Cowell.  In  the  time  of  the  Sax- 
ons there  were  but  three,  which  are  men- 
tioned in  Domesday  Book,  namely,  Dover, 
Sandwich  and  Romney ;  to  these  the  Con- 
queror is  said  to  have  added  Hastings  and 
Hythe,  making  the  number  which  has  ever 
since  given  them  their  name.  Crahb^s 
HisU  Bng.  Law,   141.    Their  fhmchises 


are  expressly  mentioned  by  Bracion,  and, 
with  some  exceptions,  are  still  preserved; 
although  the  towns  themselves  have  loBg 
since  lost  their  ancient  inmortance.  BmcU 
foL  118.  Municipal  Corporation  Act, 
Stat.  5dQ  Will  IV.  c  76,  cL  134, 13*. 

CIPPI.  L.  Lai.  JTi.  Fr.  cipps,  cept.] 
In  old  English  law.  The  stocks ;  an  iostro- 
ment  for  punishing  offenders.  Quart  vi  et 
armis  clausum  et  cippos  ipsiusabbatisapud 
Berton\  in  quibus  cippis,  Kenricus  U 
Smyth  nativus  suus  pro  quibusdam  tIloi^ 
dientiis  suis  per  ipsum  abbatem  posittu 
fuity  fregit,  Ac  Wherefore,  with  force 
and  arms  he  broke  the  close  and  stocks  of 
the  said  abbot  at  Berton,  in  which  stoch 
Henry  the  Smyth  his  villein  had  been  pat 
by  the  said  abbot  for  certain  disobedi^ces, 
Ac.  Reg.  Grig.  96  Ic  Bracton  and  Fleta 
use  the  singular,  in  cippo.  BracU  fol  145  k 
Fleta,  lib.  1,  c  42,  §§  1,  2.     See  Stocks. 

CIPPS,  dps,  Ceps^Seps.  L.  Fr.  Stocks. 
Kelham^ 

CIRCA.  Lat  About;  concerning; 
respecting ;  in  relation  to.  Bract  foL 
188  b.     Fleta,  lib.  4,  c  10,  §  8. 

CIRCADA.  L.  Lat  In  old  En^ 
law.  A  tribute  paid  to  the  bishop  or  arch- 
deacon for  visiting  the  churches.  Jhh 
fresne.      Whishaw. 

CIRCBOTA.  L.Lat  [Sax.  ctVcfiot^,  from 
circ,  a  church ;  and  bote,  restoration.]  In 
Saxon  law.  The  repairing  of  a  church, 
{ecclesicB  restauratio).    Spelman,  voc.  Boia. 

CIRCSET,  Kirkset,  Cyricset.  [property 
curcset,  or  ciricsceai.  Sax.  from  cyrtc,  a 
church,  and  sceat,  a  portion.]  In  old  Eng- 
lish law.  A  tribute  paid  to  the  church. 
Spelman.     See  ChurckesseL 

CIRCUIT.  [Lat  circuitus,  from  circuta, 
around,  and  ire,  to  go ;  to  go  around.]  A 
civil  division  of  a  country,  state  or  tting- 
dom,  for  the  more  convenient  adminiatnr 
tion  of  justice ;  courts  being  held  in  the 
different  circuits  at  stated  periods,  by  the 
judges  of  the'  superior  courts,  who  go 
around  for  that  purpose.  In  England, 
there  are  eight  of  these  judicial  circuits, 
each  embracing  several  counties,  into 
which  the  judges  go  twice  a  year,  vix.,  in 
the  vacations  after  Hilary  and  Trinity 
Terms.  3  BL  Com.  67,  58.  3  Sieph. 
Com.  421,  423.  Warren's  Law  Studies, 
318.  The  United  States  are  divided  into 
nine  circuita.  1  Kenfs  Com.  301.  A 
similar  division  prevails  in  most  of  the  in- 
dividual states.  See  Hist  Prius,  Courts  cf 
assise  and  J^Tm  Prius,  Circuit  courts. 
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Grcnits,  as  the  term  is  used  in  England, 
may  be  otherwise  defined  to  be,  the  periodi- 
ctd  progmses  of  the  judges  of  the  superior 
courts  of  common  law,  throng  the  several 
comities  of  England  and  Wales,  for  the 
purpose  of  admmistering  civil  and  criminal 
justice.  P.  Cgclopcedia.  These  modem 
circuits  or  progresses  have  taken  the  place 
of  the  eyres  or  itinera  of  the  ancient  system. 
See  Assises,  Eyre,  Iter. 

CmcnT  COURTS,  in  American  law. 
Courts  held  in  the  several  federal  and  state 
circuits.  The  United  States  circuit  courts 
are  held  by  one  of  the  justices  of  the  su- 
preme court  appointed  for  the  circuit,  (and 
oearing  the  name,  in  that  capacity,  of  cir- 
cuit  judge,)  together  with  the  district  judge 
of  the  district  in  which  they  are  held. 
Their  business  is  not  only  the  supervision 
of  trials  of  issues  in  fact,  but  the  hearing 
of  causes  as  a  court  in  banc ;  and  they  have 
equity  as  well  as  common  law  jurisdiction, 
together  with  appellate  jurisdiction  from 
the  decrees  and  judgments  of  the  district 
courts.    1  ITenfs  Com,  301—303. 

The  state  circuit  courts  are  usually  held 
solely  for  the  trial  of  issues  of  fact,  like  the 
English  courts  of  Assise  and  Nisi  Prius, 

CIRCUIT  PAPER.  In  English  prac- 
tice. A  paper  containing  a  statement  of 
the  time  and  place  at  which  the  several 
assizes  will  be  held,  and  other  statistical  in- 
formation connected  with  the  assizes,  ffolt- 
house, 

CIRCUIT  OF  ACTION.  An  old  form 
of  circuity   of  action,  (q.  v.)      Wingate^s 

Max.  680,  max.  179.  The  lawhateth  eireuit 

of  action.   Id.  ibid.   Finches  LaWjh.  1,  ch. 
3,  n.  73. 

CIRCUITUS.  Lat  [fronl  circa,  or 
drcum,  around,  arid  ire,  to  go.]  In  old 
English  law.  A  going  around;  a  round- 
about waj.  Oportehit  me  ire  per  circuitum, 
M  prius  ingressusfui  per  compendium  ;  I 
shall  have  to  go  by  a  round-about  way, 
vhere  I  formerly  entered  by  a  short  cut. 
^ete,lib.  4,  c.  18,  §  1. 
An  area  of  space.  Id.  lib.  2,  c.  2,  §  2. 
Circuity.  Girealtui  est  evUandng.  Circuity 
is  to  be  avoided.  6  Co.  31.  Wingate's 
I  Max.    680,    max.    179.      Broom^s   Max. 


[256.1 
CIRCUI 


ClftCUITY  OF   ACTION.     [L.  Lat 
tircuiius   actionis.']     A  longer   course   of 

iroceeding  to  recover  a  thing  sued  for  than 
needixil ;  called  in  some  of  the  old  books, 
fircmt  of  action,  (q.  v.)  Terrnes  de  la  Ley. 
(hweli.   A  circuitous  or  round-about  course 


of  legal  procedure,  instead  of  a  direct  and 
shorter  one.  As  where  a  defendant,  in- 
stead of  availing  himself  of  a  counter 
claim  against  the  plaintiff,  [e.  g.  dama- 
ges for  breach  of  warranty,]  in  the  same 
action,  allows  him  to  recover  the  full 
amount  sued  for,  and  then  commences  a 
cross  action  to  recover  his  own  demand. 
Termes  de  la  Ley.     2  B.  d:  Ad.  462. 

CIRCUMDUCTION  OF  THE  TERM. 
In  Scotch  practice.  The  sentence  of  a 
judge,  declaring  the  time  elapsed  within 
which  a  proof  ought  to  have  been  led,  and 
precluding  the  party  from  brining  forward 
any  further  evidence.     BelPs  Vict. 

CIRCUMSPECTE  AGATIS.  L.  Lat. 
(Act  circumspectly.)  The  title  of  a  statute 
passed  13  Edw.  I.  A.  D.  1285,  and  so 
called  from  the  initial  words  of  it,  the  ob- 
ject of  which  was  to  ascertain  the  bounda- 
ries of  ecelesiastical  jurisdiction  in  some 
particolars,  or,  in  other  words,  to  regulate 
the  jurisdiction  of  the  ecclesiastical  and 
temporal  courts.  2  Reeves'  Hist.  Eng.  Law^ 
215,  216. 

This  statute  is,  in  fact,  in  the  form  of  a 
writ  from  the  king  to  his  justices,  concern- 
ing the  bishop  of  Norwich  and  his  clergy, 
beginning :  "  Rex  talibusjudidbus  salutem  ; 
Circumspecte  agatis,  o&c,"  without  any 
mention  of  the  concurrence  of  parliament 
2  Inst.  487.  Barringt.  Obs.  Stat.  123, 
[158],  cited  3  Bl.  Com.  88.  It  has,  how- 
ever, always  been  considered  as  a  statute, 
and  its  authority  as  such  is  not  questioned. 
2  .Reeves'  Hist.  Eng.  Law,  215,  216.  2 
Inst.  ub.  sup.  12  Ad.  d:  Ell.  315.  There 
is  some  doubt  as  to  its  date. 

CIRCUMSTANCE.  [L.  Lat  drcum^ 
stantia,  q.  v.]  In  the  law  of  evidence.  A 
relative  fact ;  a  fact  standing  in  a  certain 
relation  to  another  fact,  and  from  which, 
when  proved,  the  existence  of  such  other 
fact  may  be  inferred  or  presumed.  Burr. 
Circ.  ^vid.  121,  note  (d).  A  minor  fact 
Theory  of  Pres.  Proof,  29.  Wills'  Circ. 
Evid.  27.  An  accompanying  or  incidental 
fact ;  an  indicatoir  fact  or  indication,  (Lat 
indicium  ;  Fr.  indice). 

The  terms  "circumstance'*  and  "fact*' 
are,  in  many  applications,  synonymous ;  but 
the  true  distinction  of  a  circumstance  is  its 
relative  character.  "  Any  fact  may  be  a 
circumstance  with  reference  to  any  other 
fact"  1  Benth.  Jud.  Evid.  42,  note.  Id. 
142.  The  force  of  the  term  appears  in  its 
plural  form.  Several  circumstances  are 
said  to  stand  around,  {circum  stare)   or 
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■nrround  a  principal  fkct  Burr,  CircEvid, 
ub,  sup, 

CIRCUMSTANTIA.  L.  Lat  Ffrom 
circum,  around,  and  starCj  to  stand.j  A 
circumstance.  In  omnibus  circumstantiis. 
Bract  foL  138.  Circumsiantias,  Id.  163. 
Circumstantiis,  Fleta^  lib.  5,  c  3,  §  7. 
This  word  is  often  treated  as  being  essen- 
tially plural  in  its  form,  importing  facts 
fitanding  around  {cireum  stantia,)  another 
or  principal  fact 

CIRCUMSTANTIAL  EVIDENCE.  Ev- 
idence  derived  from  draimstances,  as  dis- 
tinguished from  direct  and  positive  proof. 
Evidence  operating  in  the  way  of  inference 
from  circumstances,*  Otherwise  called  in- 
direct or  oblique,  (  Vinnius  Jurispr,  Contr, 
lib.  4,  c  25,)  inferential  (4  Barr's  R,  272,) 
and  argumentative  evidence.  Mackintosh, 
arg.  19  Haw,  St.  Trials,  33.  Frequently 
termed  from  the  characteristic  process  of 
presumption,  involved  in  its  application, 
presumptive  evidence  ;  and  by  some  writers 
the  doctrine  of  presumptions,  3  Bl,  Com, 
371.  3  Stepk,  Com,  614,  616,  and  note. 
See  Presumptive  evidence, 

*^*  The  term  presumptive  is  frequently 
used  as  synonymous  with  circumstantial,  in 
its  application  to  evidence,  but  it  is  not  so 
used  with  strict  accuracy.      Wills  on  Cir- 
cumst,  Evid,  chap.  2,  sect.  1.    1  Oreenl,  on 
Evid,  §  13.     According  to  Mr.  Wills,  cir- 
cumstantial and  presumptive  evidence  differ 
as  genus  and  species.      Wills  on  Evid,  ub, 
sup.     All  presumptive  evidence  is  circum- 
stantial,  because  necessarily  derived  from 
or  made  up  of  circumstances,  but  all  cir- 
cumstantial evidence   is  not  presumptive, 
that  is,  it  does  not  operate  in  the  way  of 
presumption,  being  sometimes  of  a  higher 
grade,  and  leading  to  necessary  conclusions, 
instead   of   probable   ones.      Burr,    Circ, 
Evid,  7,   77,  78.     The  great  peculiarity 
of  circumstantial  evidence  is  its  indirect 
character,  it  being  made  to  bear  upon  the 
principal  fact  in  question,  (the  factum  pro- 
oandum,)  through  other  and  minor  or  col- 
lateral facts ;  a  fact  of  this  last  kind  being 
distinguished  dA factum  probans.    Sec  Fac- 
tum probandum,     Mr.  Wilis,  indeed,  con- 
siders circumstantial  evidence  to  be  of  a 
nature  identically  the   same  with   direct 
evidence,  and  what  he  observes  in  confirm- 
ation of  this  position  is  undoubtedly  true, 
that  as  to  the  minor  facts  themselves,  the 
evidence  by  which  they  are  to  be  established 
must  be  direct  in  its  nature ;  but  it  is  cer- 
tainly not  the  less  true  that  as  to  the  princi- 


pal fact,  this  same  evidence  is  wholly  indirtet. 
The  following  distinctions  made  by  Mr. 
Best,  in  his  treatise  on  Presumptions  of  kv 
and  fact,  may  serve  to  illustrate  more  fullj 
the  nature  of  circumstantial  evidence. 
When  the  eibtence  of  any  fact  is  attested 
by  witnesses,  as  having  come  under  the 
cognizance  of  their  senses,  or  is  stated  in 
documents,  the  genuineness  and  veracity  of 
which  there  seems  no  reason  to  question, 
the  evidence  of  that  fact  is  said  to  be  direct 
or  positive.  When,  on  the  contrary,  the 
existence  of  the  principal  fact  is  only  in- 
ferred from  one  or  more  circumstances 
which  have  been  established  directly,  the 
evidence  [of  such  principal  fact]  is  said  to 
be  circumstantial.  And  when  the  exist- 
ence of  the  principal  feet  does  not  follow 
from  the  evidentiary  fects  as  a  necessaiy 
consequence  of  the  law  of  nature,  bnt  is 
deduced  from  them  by  a  process  of  prob- 
able reasoning,  the  evidence  and  proof  are 
said  to  be  presumptive.  Best  an  Presump- 
tions, 246.     Id,  12.     See  1  GreenL  Evid. 

Q    1  q 

CIRCUMSTANTIBUS,  TaUs  de.  Sec 
Tales  de  cireumstantibus, 

CIRCUMVENTION.  [Lat  circvrnven- 
tio,  from  cireum,  around,  and  venire,  to 
come.]  Deceit;  fraud;  stratagem;  impo- 
sition. Deceit  practised  to  induce  a  weak 
person  to  enter  into  a  deed.     BelFs  Diet, 

CIRLISCUS.  L.  Lat  A  ceorl,  or 
churl     Sptlman,     See  Ceorl. 

CIROGRAPHUM.  L.  Lat  In  old 
English  law.  A  chirograph.  An  old  form 
of  chirographum,  (q.  v.)  FUta^  lib.  1,  c 
8,  §4.     /rf.  c.  13,§14. 

Cirographatum ;  chirographed,  in  the 
form  of  a  chirograph.  In  scripto  eiro- 
graphato;  in  a  chirograplied  writing.  Fleta, 
lib.  2,  c.  72,  §  7. 

CIROTECA.  L.  Lat  In  old  English 
law.  A  glove.  A  covering  for  the  hand, 
worn  by  threshers,  (trituratores,)  and 
fanners  (ven  trices)  of  grain.  Fleta,  hb.  2, 
c.  82,  §  2.  An  old  form  of  cJUroiheaij 
(q.Y.) 

CIST,  Cyst,  Chist.  L.  Fr.  [from  Lat 
cista,  q.  v.]  In  old  English  law.  A  chest; 
a  box.  £>etinue  de  itj  chists  ove  divert 
chartres,  Ffar6.  H.  9  Hen.  VI.  20.  DeOnve 
d'un  chist  plein  des  cKres:  detinue  for 
a  chest  full  of  charters.  M.  11  Hen.  VL 
18,  19.  Cist.  14  Hen.  VL  1.  Cyst,  Add. 
after  T.  20  Hen.  VL  34. 

CISTA.  Lat  In  civil  and  old  Eng- 
lish law.    A  chest  or  box,  for  containii^ 


Digitized  by 


Google 


err 


(293) 


err 


charters,  deeds  or  other  things.  Dig.  16. 
3.  1.  41.  Reg.  Grig.  110  b.  Towns.  PL 
192.  3  Reeves'  Hist  Eng.  Law,  73.  Trans- 
lated in  Law  French,  cistj  cyst  and  cAwf, 
indifferently.     See  Cist. 

CISTERXA.  Lat  In  civil  and  old 
English  law.  A  cistern ;  a  receptacle  for 
rain-water.  Dig.  43.  22.  4.  Fleta,  lib.  4, 
c  %1,  §  8. 

CITATIO.  L.  Lat  [from  citare,  to 
summon.]  A  citation  or  summons  to  court 
Skene  de  Verb.  Sign,  voc  AdjumatuSy 
citing  Wesenbec.  in  Parattil.  tit  de  in  jus 
Tocando,  nu.  1 3.  Citationes  non  concedantur 
priusquam  expriniatur  super  quA  re  fieri 
debet  citatio  ;  citations  should  not  be  granted 
before  it  is  expressed  upon  what  ground  a 
citation  ought  to  be  issued.     12  Co.  44. 

CITATION.  [Lat  citatio,  a.  v.]  In 
practice.  The  process  used  in  the  ecclesi- 
astical courts,  to  call  a  party  before  them. 
3  BL  Com.  100.*  3  SUph.  Com.  720.  It 
is  the  first  step  which  is  taken  in  an  eccle- 
siastical cause  ;  and  is  somewhat  analogous 
to  ^e  writ  of  capias  or  summons  at  com- 
mon law,  or  the  subpoena  in  chancery. 
HolthoiLse. 

In  Scotch  practice.  The  calling  of  a 
party  to  an  action,  done  by  an  officer  of 
court  under  a  proper  warrant     BelPs  Diet. 

In  American  practice.  An  official  call  or 
notice  to  appear  in  court  Forbes,  J.  1  Cusk- 
ing's  R.  529.  A  process  used  in  surrogates' 
courts,  requiring  the  attendance  of  parties 
on  the  probate  of  wills.  Dayton's  Surro- 
gate, 18,  21,  and  Appendix  No.  6. 

CrrE,  Citee,  Citte.  L.  Fr.  City ;  a  city. 
Citee  de  Loundr* ;  city  of  London.  Tearb. 
M.  3  Edw.  II.  65.  Citi  de  Londres.  P.  7 
Hen.  VI.  27.  En  la  citie  de  Everwike ; 
in  the  city  of  York.     T.  10  Edw.  IIL  3. 

CmZEIN.  L.  Fr.  Citizen ;  a  citizen. 
Les  citezeinz  de  Loundt^.  Tearb.  M.  3 
Edw.  IL  66. 

CITIZEN.  [Lat  am.]  Strictly,  a  mem- 
ber of  a  commonwealth  (civitas,)  posses- 
sing all  tbe  rights  which  can  be  enjoyed 
or  exercised  under  its  fundamental  laws. 

In  English  law.  A  freeman,  or  one  who 
resided  and  kept  a  ^Eunily  in  a  city.  1  Roll. 
R.  138 — 149.  An  inhabitant  having  cer- 
tain rights  or  privileges.  "  Every  inhabi- 
tant is  not  a  citizen.'^  Com.  689.  The  citi- 
zens of  London  were  formerly  distinguished 
into  five  kinds.  See  Calthrop's  R.  34, 
36. 

The  representative  of  a  city  in  parlia- 
ment, as  a  burgess  is  the  representative  of 


a  borough.     1  Bl.   Com.  174.     S  Steph. 
Com.  362,  363.     But  see  Burgess. 

In  American  law.  One  who,  under  the 
constitution  and  laws  of  the  United  States, 
has  a  right  to  vote  for  public  officers,  and 
who  is  qualified  to  fill  offices  in  the  gift  of 
the  people*  3  Story  on  Const.  1687,  (Ist 
ed.) — A  free  inhabitant,  bom  within  the 
United  States,  or  naturalized  imder  the  law 
of  Congress.  2  Kenfs  Com.  258,  note. 
The  term  "  citizen  "  is  confined  by  the  Con- 
stitution of  the  United  States,  to  white  per^ 
sons.  Indians  and  negroes  are  not  citizens 
of  the  United  States.  19  Howard!' s  R. 
393.  4  Com^tock's  R.  294.  A  citizen  of 
the  United  States,  residing  permanently  in 
any  state,  is  a  citizen  of  that  state.  Mar- 
shall, C.  J.  1  Brock.  R.  389,  391.  But  a 
person  may  be  a  citizen  of  a  state,  without 
being  a  citizen  of  the  United  States.  19 
HoTJoard^s  R.  393.  See  United  States  Di- 
gest, Citizen. 

*^*  The  term  citizen  has  been  supposed 
to  have  a  peculiar  reference  to  a  city,  im- 
porting radically,  the  inhabitant  of  a  ci7y, 
with  certain  privileges.  In  England,  where 
citizens  at  large  are  called  subject*,  the  word 
seems  to  have  been  always  used  in  this 
sense.  See  Fleta,  lib.  2,  c.  66,  and  supra. 
But  in  the  United  States,  it  is  used  to  ex- 
press the  relations  of  persons,  whether  in- 
habitants of  a  city,  or  other  place,  to  the 
state,  or  the  Union.  They  are  termed,  not 
citizens  of  cities,  but  of  states,  or  of  the 
United  States. 

CITY.  [L.  Fr.  cite,  citie,  citee,  cytee  ;  L. 
Lat  civitas.']  In  English  law.  A  town 
[or  borough,  Co.  lAtt.  108  a,  b,]  incorpo- 
rated, [and  usually  of  principal  note  or  im- 
portance, 1  Steph.  Com.  116,]  which  either 
IS,  or  has  been  the  see  of  a  bishop.  1  Bl. 
Com.  114.     Termes  de  la  Ley. 

*^*  This  definition  has  been  made  the 
subject  of  considerable  criticism.  The 
qualities  of  being  incorporated,  and  of  be- 
ing or  having  been  the  see  of  a  bishop,  do 
not  appear  to  have  been  invariably  attached 
to  cities  in  England ;  Westminster  being  a 
city,  though  not  incorporated,  and  Thet- 
ford  and  several  other  places  being  but 
towns,  though  once  the  seats  of  bishops. 
Co.  lAtt.  109  b.  Hargr.  note  ibid,  P. 
Cyclopcedia.  Dr.  Wooddeson  remarks  as 
to  the  latter  feature,  that  whatever  distinc- 
tion in  very  early  times  prevailed  between 
cities  and  towns  in  England,  it  certainly 
was  not  this;  for  in  the  great  council  of 
bishops  and  abbots,  held  in  the  year  1072, 
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by  command  of  Pope  Alexander  11.,  by  the 
conBent,  and  in  the  presence  of  the  King, 
for  settling  the  disputed  superiority  be- 
tween the  archbishops,  it  was  decreed  that 
bishops'  sees  should  be  transferred  from 
towns  to  cities.  This  decree,  he  thinks, 
probably  gave  rise  to  the  opinion  that  a 
bishop's  see  constituted  a  city,  in  the  case 
also  of  the  new  foundations.  1  Wooddn, 
Led.  180,  citing  Ingulph.  Hist,  92,  93. 
Spelman  alludes  to  the  same  decree  and  its 
consequences,  in  confining  the  title  of  city 
to  the  towns  or  boroughs  in  which  such 
sees  were  located ;  {civitatis  titulus  apud 
cathedrariofi  tantum  burgos  remanehaU) 
Spelman^  voc.  Bur§us.  Sec  Borough,  Bur- 
pus.  The  practice  of  locating  bishops'  sees 
in  cities,  may  be  traced  to  a  constitution  of 
the  Cmperor  Zeno :  EKiorri  t^k  Uiov  ^ntvKonov 
ixtna ;  Let  every  city  have  its  own  bishop. 
Cod,  1.  3.  36.  As  to  the  modem  distinc- 
tion, in  England,  between  a  city  and  any 
other  incorporated  town  or  borough,  it 
se^ns  to  be  little  more  than  nominal 
Both  cities  and  boroughs  have  the  same 
form  of  local  government,  and  both  send 
special  representatives  to  parliament,  the 
only  difi^erence  being,  that  in  the  one  case 
these  representatives  are  or  have  been  called 
citizens,  and  in  the  other  burgesses.  Spel- 
man,  voc.  Burgus.  Municipal  Corpora- 
tion Act,  cited  3  StepL  Com.  193,  et  seq. 
In  Brande's  Dictionary,  it  is  said  that  a 
city  difi^ers  in  no  respect  but  that  of  supe- 
rior dignity,  from  another  borough.  See  P. 
Cyclopaedia.  And  the  distinction  between 
citizen  and  burgess  seems  now  to  be  dis- 
regarded.    See  1  Man.  dt  Or.  1,  note  (a). 

CITY.  In  American  law.  A  corporate 
town ;  a  town  of  the  larger  or  more  impor- 
tant class,  incorporated,  and  governed  by  a 
mayor  and  council  of  aldermen.*   Webster, 

CIVIL.  [Lat  civilis,  q.  v.]  Belon^g 
or  relating  to,  or  Meeting  a  person  as  a 
citizen  (civis).  Relating  to,  or  affecting  the 
rights  or  duties  of  a  citizen,  particulany  as 
between  one  citizen  and  another.* 

Eclating  to  the  community,  or  to  the 
policy  ana  government  of  the  citizens  and 
subjects  of  a  state.     Webster. 

The  meaning  of  this  term  will  be  best 
understood  from  its  ^plication,  as  und^ 
the  following  heads : 

CIVIL  ACTION.  An  action  brought 
to  recover  some  civil  right,  or  to  obtain  re- 
dress for  some  wrong,  not  being  a  crime 
or  misdemeanor.  3  il.  Com.  2,  116.  In 
this  latter  respect,  it  is  distinguished  from  a  j 


criminal  action  or  prosecution.    See  CivU 
right,  Civil  injury. 

CIVIL  CORPORATIONS.  Oneoftk 
two  classes  into  which  lay  corporations  «e 
divided ;  the  other  division  embracing  whai 
are  termed  eleemosynary  corporation&  3 
Steph.  Com.  170.  Municipal  corporations, 
(as  counties,  cities,  towns  and  villages,)  in- 
corporated manufacturing,  banking,  insnT- 
ance  and  trading  companies,  and  the  like, 
are  examples  of  civil  corporations.*  Id.%bid. 
2  Kenfs  Com.  275.  See  Meemosynan/ 
corporations. 

CIVIL  DEATH.  [Lat  mors  civUU.] 
That  change  of  a  person's  civil  condition 
which  is  produced  by  certain  acts  or  offencei 
on  his  part ;  and  which  extinguishes  his 
civil  rights  and  capacities,  just  as  natnnl 
death  extinguishes  his  bodily  existence.  It 
anciently  foUowed  on  a  man's  entering  into 
religion,  (i.  e.  going  into  a  monastery,)  or 
abjuring  the  realm ;  and  is  still  in  England 
the  consequence  of  being  attainted  of  trea- 
son or  felony.  Bract.  foL  801  b,  421  b. 
1  Steph.  Com.  132.  1  Bl.  Com.  132.  2Jl 
121.  4  Id.  380.  In  New-York,  it  follows 
on  a  person's  being  sentenced  to  imprisoih 
ment  for  life  in  a  state  prison.  2  Bev.  SL 
[701,1  586,  §  20.     See  CiviUter  mortuus. 

CIVIL  INJURY.  An  infringement  or 
privation  of  some  civil  right,  and  which  b  a 
subiect  for  civil  redress  or  compensation; 
as  distinguished  from  a  crime,  which  is  a 
subject  for  punishment.*  3  JSteph.  Cqbu 
666.     See  Vivil  right. 

*^*  Civil  injuries  are  defined  or  de- 
scribed by  Sir  W.  Blackstone  as  ^private 
wrongs,"  being  "  an  infringement  or  privar 
tion  of  the  private  or  civil  rights  belongiwr 
to  individuals,  considered  as  individuals, 
and  in  this  respect  distinguishable  from 
crimes  or  misdemeanors,  which  "are  a 
breach  and  vio£^(ti^  of  public  rights  and 
duties,  which  affect  the  whole  communis, 
considered  as  a  community."  3  Bi.  Cwm^  S. 
This  distinction  between  private  and  pidh 
lie  hardly  seems  to  express  that  which  ex- 
ists between  civil  injuries  and  crimes ;  as  a 
wrong  may  obviously  be  of  a  public  char- 
acter, affecting  ^though  indirectly,)  a  whole 
commimity,  ana  yet,  at  the  same  time,  in 
its  nature,  only  a  dvil  injury.  The  with- 
holding of  debts  or  duties  m>m  a  public 
(municipal)  corporation,  a  state,  and  the  nar 
tional  government  itself  is  obviously  of  this 
description ;  the  remedy  being  merely  by 
a  civil  action,  though  «  commonity  i«  the 
complaining  party. 
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The  distinctioii  between  private  and 
public  rights,  in  the  definition  of  civil  in- 
jaries,  has  been  properly  rejected  by  Mr. 
Stephen,  who,  in  place  of  the  definition  of 
Blackstone,  describes  ciYil  injuries  as  *'  the 
riolstion  of  private  or  public  rights,  when 
considered  in  reference  to  the  injury  sus- 
tained by  the  indiyidaal,  and  consequently 
S8  subjects  for  civil  redress  or  compensa- 
tion," and  distinguishes  them  in  this  re- 
spect from  crimes,  which  "  are  the  violation 
ji  jmUic  (^  private  rights,  when  considered 
in  reference  to  their  evil  tendency  as  regards 
the  community  at  large,  and  accordingly 
Ti«ited  with  punishment"  3  Stepk,  Com. 
856,  and  note  (rf). 

CIVIL  LAW.     [Lat  Jus  civile  Bama- 
*ttw.]    The  Roman  law,  as  comprised  in 
Ae  Code,  Pandects,  Institutes  and  Novels 
of  Justinian,  and  his  successors,  constitut- 
ing together  what  is  termed  the  Corpus 
Juris  Civilis,  as  distinguished  from   the 
canon  and  common  law.      Butler* s  Hor. 
Jurid,  SO.    Tayl.  Civ.  Law,  IS4.    1  Kent's 
Com.  538 — 543.    See  Corpus  Juris  Civilis. 
*^*  The  Roman  law  of  an  earlier  period 
was  introduced  into  Britain  on  its  subjuga- 
tion by  Agricola,  towards  the  end  of  tlie 
irst  century,  and  is  supposed  to  have  pre- 
vailed there  until  the  abandonment  of  the 
island  by  the  Romans,  at  the  beginning  of 
the  fifth  century ;  after  which  it  was  super- 
seded by  the  laws  of  the  Saxons  and  other 
in?ader8.    See  Rofnan  law.    The  civU  law, 
property  so   called,  was  first  introduced 
dnnng  the  reign  of  Stephen,  (about  the 
middle  of  the  twelfth  century,)  and  is  re- 
presented by  Blackstone  and  other  stand- 
«d  writers  on  the  law  of  England,  as  a 
foreign  and  rival  system,  between  which 
and  the  native   common  law  a  continual 
struggle  was  maintained  until  the  reign  of 
Edward  L  when  the  common  law  obtained 
I  complete  and  permanent  victory;   the 
civil   law    being  thenceforward   confined 
within  certain  limits,  and  regarded  or  tole- 
rated as  a  merely  auxiliary  and  subordinate 
•ystem.     1  BL  C<yrk  18— 2«.     4  Id.  421 
— *25.     3  Id.  87.     It  is  not  surprising 
that  the  merits  of  the  civil  law,  and  its  in- 
teence  upon  the  law  of  England,  should 
have  been  differently  viewed  and  repre- 
sented by  English  civilians ;  but  none  ap- 
pear to  have  gone  the  length  of  Mr.  Spence, 
who,  in  his  treatise  on  The  Equitable  Juris- 
diction of  the  Court  of  Chancery ,  has  under- 
taken to  prove  the  comm<m  law  itsdf  to  be, 
in  many  of  its  moaA  important  dnd  (as 


generally  supposed)  characteristic  doctrines 
and  proceedings,  of  decidedly  Roman  ori- 
gin.    See  Common  law. 

CIVIL  LAW.  \hsL  jus  dviU.']  That 
system  of  law  which  a  community,  state  (^ 
nation  establishes  for  its  own  peculiar  ^ 
vemment;  (quod  quisque  populus  sibi  jus 
consUtuit ;)  as  distinguished  from  the  jus 
gentium,  or  general  law  of  nations.  InsL 
I.  2.  1.  Tayl.  Civ.  Law,  184.  Otherwise 
termed  by  Blackstone,  municipal  law.  1 
Bl.  Com.  44.  See  Jus  civile.  Jus  ^efUmm^ 
Municipal  law. 

That  division  of  municipal  law  which  it 
occupied  with  the  exposition  and  enforce^ 
tnent  of  civil  rights,  as  distinguished  from 
criminal  law.     See  Criminal  law. 

CIVIL  LIBERTY.  The  liberty  of  a 
member  of  society,  being  a  man's  natural 
liberty,  so  far  restrained  by  human  laws, 
(and  DO  farther,)  as  is  necessary  and  ex* 
pediedt  for  the  general  advantage  of  the 
public  1  Bl.  Com.  126.  2  Steph.  Com.  481. 
The  power  of  doing  whatever  the  laws 
permit.     1  Bl.  Com.  6.     Inst.  1.  8.  1. 

*^*  The  above  definitions  are  founded 
in  a  great  degree  upon  that  of  the  civil  law, 
which  is  quoted  by  Blackstone  in  one  of 
the  passages  above  referred  to,  as  ^^Facultas 
ejus  quod  cuique  facere  libet,  nisi  quid  vi 
aut  jure  prohibetur  ;^  (the  power  of  doing 
whatever  one  pleases,  except  what  is  pro- 
hibited by  force  or  law ;)  and  in  the  other, 
as  "  Facultas  ejus  quod  cuique  facere  libet 
nisi  quid  jure  prohwetur  f'*  (the  power  of 
doin^  whatever  one  pleases,  except  what  is 
prohibited  by  law).  The  definition,  as 
^ven  by  the  Institutes  of  Justinian,  is  in 
Uie  following  words :  *^Libertas  est  naturalis 
facultas  ejus  quod  cuique  facere  libet,  nisi 
quid  vi  aut  jure  prohibetur.''^  Liberty  b 
the  natural  power  of  doii^  whatever  one 
pleases,  except  what  is  prcmibited  hy  force 
or  law.  Inst.  1.  3. 1.  This  is  adopted  by 
Bracton,  almost  in  terms,  and  copied  from 
him  by  Lord  Coke.  Bract,  fol.  46  b.  Co. 
Litt.  116  b.  See  Libertas.  The  emenda- 
tion of  Blackstone,  it  will  be  seen,  consists 
in  the  very  proper  omission  of  the  objec- 
tionable words  "  vi  aut ;" — liberty,  accord- 
ing to  any  correct  idea  of  the  term,  admit- 
ting of  no  restraint  by  force,  as  indepen- 
dent of  law. 

CIVIL  LIST.  In  English  politics.  An 
annual  sum  granted  by  parliament,  at  the 
commencement  of  each  reign,  for  the  ex- 
penses of  the  royal  household  and  estabE^- 
ment,  as  distinguished  frx)m  tite  genei^ 
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exigencies  of  the  state ;  being  a  provision 
made  for  the  crown  out  of  the  taxes,  in  lieu 
of  its  proper  patrimony,  and  in  considera- 
tion of  the  assignment  of  that  patrimony 
to  the  public  use.  2  Steph.  Com.  591.  1 
Bl.  Com.  332. 

The  term  civil  list  was  formerly  applied 
in  England,  to  the  list  of  all  the  expenses  of 
the  government,  or  of  all  the  heads  of 
public  expenditure,  excepting  those  of  the 
army,  the  navy,  and  the  other  military  de- 
partments. Id.  ibid.  Brandt.  And  this 
seems  to  be  its  present  meaning,  as  applied 
to  the  expenditures  of  the  government  of 
the  United  States. 

CIVIL  RIGHT.  The  right  of  a  citizen ; 
the  right  of  an  individual  as  a  citizen ;  a 
right  due  from  one  citizen  to  another,  the 
pnvation  of  which  is  a  civil  injury^  for 
which  redress  may  be  sought  by  a  civil 
action. 

CIVILIAN.  One  who  is  skilled  or 
versed  in  the  civil  law.  A  doctor,  pro- 
fessor or  student  of  the  civil  law.  A 
writer  on  the  civil  law. 

CIVILIS.  Lat  [from  am,  a  citizen.^ 
Civil,  as  distinguished  from  criminal  Civt- 
lis  actio  ;  a  civil  action.  Bract,  fol.  101  b, 
102.  Civilis  causa;  a  civil  cause.  Id. 
ibid.  Placita  civilia;  civil  pleas.  JFleta, 
lib.  2,  c  1,  §  26.  Injuries  civiles ;  civil 
injuries.     Id.  lib.  2,  c.  1,  §  5. 

Civil;  belonging  to  a  civitas  or  state. 
Jus  civile  ;  civil  law,  the  particular  law  of 
a  state,  as  distinguished  from  jus  gentium^ 
the  common  law  of  nations.  Inst,  1.  2. 1,  2. 
CIVILISTA.  L.  Lat  In  old  English 
law.  A  civil  lawyer  or  civilian.  Dyer,  267. 
CIVILITER.  Lat  Civilly ;  by  a  civU 
course  of  procedure.  This  term,  with  its 
opposite  criminaliter,  occur  in  the  civil  law, 
from  which  source  they  were  introduced 
(most  probably  through  Bracton)  into  the 
law  of  England.  Sciendum  est  de  omni 
injurid,  eum  qui  passus  est^  posse  vel  crimi- 
naliter  agere  vel  civiliter ;  it  is  to  be  known 
(or  observed)  concerning  every  injury,  that 
he  who  has  suffered  it  may  sue  either 
civilly  or  criminally.  Inst.  4.  4.  10.  Cum 
actio  fuerit  mere  criminaliSy  institui  poterit 
ab  initio  criminaliter  vel  civiliter;  where 
the  action  was  merely  criminal,  it  may  be 
prosecuted  from  the  beginning  criminally 
or  civilly.     Bract.  foL  102. 

Civilly;    as    a  citizen.      See    Civiliter 
mortuus. 

CIVILITER  MORTUTJS.  L.Lat  Qvil 
)y  dead ;  dead  as  a  citizen ;  dead  in  law. 


(L.  Fr.  mort  en  ley.)  Litt.  sect  200.  De- 
prived of  all  civil  rights  and  capacities, 
such  as  those  of  taking,  holding  and  trans- 
mitting property ;  the  rights  of  sufirage,  of 
suing,  of  giving  testimony  in  courts,  kt} 
See  Civil  Deam,  A  monk  was  accounted 
civiliter  mortuus;  and  when  he  entered 
into  religion  might,  like  other  dying  men, 
make  his  testament  and  executors.  1  BL 
Com.  132. 

CIVIS.  Lat  In  the  Roman  law.  A 
citizen ;  as  distinguished  from  utco^a,  (an 
inhabitant);  origin  or  birth  constituting  the 
former,  domicil  the  latter.  Code,  10.  40. 7. 
Phillimore's  Law  of  Domicile  25,  26. 
Civibus  civitaiis  legatum  vel  Jidei  com- 
missum  datum,  civitati  relictum  videiur; 
that  which  is  bequeathed  or  given  in  trust  to 
the  citizens  of  a  state,  is  considered  as  left 
to  the  state.     Dig.  34.  5.  2. 

CIVITAS.  Lat  [from  civis,  a  citian.] 
In  the  Roman  law.  Any  body  of  people 
living  under  the  same  laws ;  a  state,  yui 
civitatis ;  the  law  of  a  state;  ciril  law. 
Inst.  1.  2. 1,  2.  dvitates  fcederatcB  ;  towns 
in  alliance  with  Rome,  and  considered  to 
be  free.     Butl.  Hor.  Jur.  29. 

Citizenship ;  one  of  the  three  staXus,  con- 
ditions or  qualifications  of  persons.  1 
Mackeld.  Civ.  Law,  129,  §  119.  See  /w 
civitatis. 

CIVITAS.  Lat  and  L.  Lat  In  old  Eng- 
lish law.  A  city.  (Lat  urbs.)  Civitas 
London  kabeat  omnes  antiquas  libertates; 
the  city  of  London  shall  have  all  its  ancient 
liberties.  Mag.  Cart.  9  Hen.  III.  c  9. 
Id.  Johan.  c  13.  By  civitas  is  properly 
meant  the  inhabitants,  (incolce;)  urbs  in- 
cludes the  buildings.  But  the  one  is  coni- 
monly  taken  for  the  other.  Co.  LitL  109  b. 
See  i7rb$. 

CLAIA,  Cleia,  CUta,  Clida.  L  Lat 
In  old  English  law.  A  hurdle.  Spelnum, 
Reg.  Orig.  103  b.  Fitzherbert  tonslates 
it  clay.     F.  N.  B.  95  A.     See  Clay. 

CLAIM.  [L.  Lat  clameus,  clamius, 
clamea^  clameum,  clamor ;  vendicatio.'\  A 
challenge  [or  demand]  by  any  man,  of  the 
property  or  ownership  of  a  thing,  [or  of 
some  interest  in  it,]  which  he  has  not  in 

Possession,  but  which  is  withholden  from 
im  unlawfully.  Termes  de  la  Ley.  Cowell. 
Blount.  Litt.  sect  420.  Plowd.  359  a. 
4  Sandford's  Ch.  R.  381. — An  unascer- 
tained right  to  property  in  the  possession 
of  another.  BeWs  Diet. — A  right  or  title, 
actual  or  supposed,  to  a  debt,  privil^e, 
or  other  thing  in  the  possession  of  another. 
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Gardiner,  J.,  2  Comstock's  B.  246,  264. 
The  means  to  an  end,  and  not  the  end 
itselt  Id,  ibid.  A  claim  for  dower  is  not 
an  estate  in  dower.  Id,  Claims  include 
notes.     28  Vermont  R,  646. 

A  demand  of  some  matter  as  of  right 
made  by  one  person  upon  another,  to  do 
or  to  forbear  to  do  some  act  or  thing  as  a 
matter  of  duty.  Story,  J.  16  Peters'  R, 
539,  615. 

CLAM.  Lat  In  the  civil  law.  Covertly; 
secretly.    See  Vi  aut  clam, 

CLAMARE.  L.  Lat  In  old  English 
law.  To  claim ;  to  demand  or  challenge ; 
to  assert  a  right  to  a  thing.  Spelman, 
Clamans;  claiming.  Beg.  Orig.  36.  Cla- 
mantis.  Fleta^  lib.  1,  c.  7,  §  8. 
To  complain.  Glanv,  lib.  1,  c.  6. 
To  cry  out ;  to  publish  or  declare  aloud ; 
to  proclaim.  Facias  clamari  et  sciri  ;  you 
shaU  cause  to  be  proclaimed  and  known. 
BracL  foL  109  b. 

To  cry,  as  a  newly  bom  child.  Fleta, 
lib.  4,  c  17,  §  10. 

CLAMEA,  Clamia,  L.  Lat  In  old 
English  law.  A  claim.  Beg.  Orig.  19  b. 
I>€  clamia  admittenda.     Id.  ibid, 

Ciameum^  clameus ;  a  claim.  Co.  Litt. 
291  b.  Bract.  foL  7,  436  b.  Clamium, 
damius.     Fleta,  lib.  6,  c.  63,  1 1. 

CLAMOR,  L.  Lat  \L,  Ft,  clamur,] 
In  old  English  law.  A  claim  or  com- 
plaint; clamour.  iVe  amplius  inde  cla- 
morem  audiamus ;  that  we  may  hear  no 
more  complaint  thereof.  Fleta,  lib.  2,  c. 
62,  §  2.  /n  misericordia  pro  f also  clamore 
suo;  in  mercy  for  his  false  claim  or 
clamour.  A  common  clause  in  old  judg- 
ment records.     See  Misericordia, 

A  cry,  or  outcry.  Levare  hutesium  et 
clamorem ;  to  raise  the  hue  and  cry.  Bract, 
fol.  16  b,  116  b,  358.  Called  by  GlanviUe, 
clamor  popularis ;  the  cry  of  the  people. 
Glanv.  lib.  14,  c.  3.  Called  by  Fleta, 
clamor  patrice ;  the  cry  of  the  country. 
FUta,  Ub.  1,  c  24,  8  1. 

The  cry  of  a  newly  bom  child.  Id,  lib. 
6,  c.  65,  |§  4,  6. 

CLARE  CONSTAT.  L.  Lat  (It  clear- 
ly appears.)  In  Scotch  law.  The  name 
of  a  precept  for  giving  seisin  of  lands  to  an 
heir;  so  called  from  its  initial  words.  Ersk. 
Inst,  b.  3,  tit  8,  §  71.     See  BelVs  DicU 

CLAREMETHEN,  Clamarthen,  In  old 
Scotch  law.  The  warranty  of  stolen  cattle 
or  goods;  the  law  regulating  such  war- 
ranty.     Skene  de  Verb,  Signif, 

CLARENDON,  Constitutions  of.    Cer- 


tain declaratory  ordinances,  in  sixteen  arti- 
cles, brought  forward  by  King  Henry  II. 
at  a  great  council  held  at  Clarendon,  A.  D. 
1164;  and  confirmed,  AD.  1176,  at  a 
council  held  at  Northampton.  1  Beeves' 
Hist.  Eng.  Law,  75 — 79.  Their  object 
was  trf  define  the  limits  between  civil  and 
ecclesiastical  jurisdiction;  to  prevent  the 
further  encroachments  of  the  clergy ;  and 
to  abolish  the  abuses  which  had  arisen 
from  the  gradual  and  increasing  usurpations 
of  the  pope.*  4  Bl.  Com.  422.  P.  Cyclo- 
pedia. 1  Beeves'  Hist.  ub.  sup.  CrabVs 
Hist,  Eng.  Law,  110,  111.  A  transcript 
of  these  constitutions  is  given  in  Lord 
Lyttleton's  life  of  Henry  11.  See  Hale's 
Hist.  Com,  Law,  164 — 167  note,  (Running- 
ton's  ed.) 

CLARIFICATIO.  Lat  In  old  Scotch 
law.  A  making  clear;  the  purging  or 
clearing  (clenging)  of  an  assise.  Skene  de 
Verb,  Sign,  citing  Ass,  Beg,  Dav,  c.  3. 
Clarijicatio  debiti ;  the  clearness  of  a  debt, 
which  is  clearly  and  suflSciently  proved 
and  verified.  Id,  citing  Leg,  Forest,  c. 
probato,  86. 

CLASS.  [Lat  classis,"]  An  order  or 
rank  of  persons  or  things.  A  number  of 
persons  or  things  arranged  collectively  un- 
der one  head,  naving  certain  qualities  in 
common ;  such  as  creditors,  legatees,  d^c 

CLASSICI.  [Lat  from  classis,  a  fleet] 
In  the  Roman  law.  Persons  employed  in 
servile  duties  on  board  of  vessels.  Cod, 
11.  12. 

CLAUDERE.  L.  Lat  In  old  English 
law.  To  enclose ;  to  turn  open  fields  into 
closes  and  enclosures.     Cowell,    See  Close, 

To  close,  finish  or  end.  Diem  clausit 
extremum ;  (he)  closed  his  last  day.  See 
Diem  clausit  extremum, 

CLAUSE.  [L.  Lat  clausi,  clausai.'j  In 
old  English  law.  Close,  as  distinguished 
from  patent.    See  Clausum,  Close,  Patent, 

CLAUSE.  [Lat  clausula,^  A  part  of  a 
written  instmment  enclosing  certain  words ; 
a  sentence  or  part  of  a  sentence  in  a  deed, 
will,  lease,  or  other  private  writing,  or  in  a 
statute.     See  Clausula, 

CLAUSE  ROLLS,  or  CLOSE  ROLLS. 
[L.  Lat  rotuli  clausi.]  Rolls  preserved  in 
London,  containing  the  records  of  writs 
close,  litercB  clauses,  dsc     See  Close  Bolls. 

CLAUSTRUM.  Lat  In  the  Roman 
law.  A  bar  for  securing  a  door.  Claustra  ; 
bars.     Dig.  19.  1.  17. 

CLAUSTURA.  L.  Lat  [from  clau- 
dere,  q.  v.]    In  old  English  law.    An  en- 
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closure,  or  that  which  fences  it  Blount, 
2  Jf<m,  Angl,  403. 

Brush-wood  for  hedj^es  or  fences.  CewelL 
KenneU's  Par,  Ant,  247. 

CLAUSULA.  L.  Lat  [from  claudere, 
to  enclose.]  A  clause ;  a  sentence  or  part 
of  a  sentence  in  a  written  instrument  or 
law.  So  called,  as  encUmng  or  inchiding 
certain  words.  Per  clausnlam  eonientam 
in  charta.  Bract,  foL  17  b,  22  b.  In  clan- 
9uld  de  NUi  Prius  ;  in  tfee  clause  of  Nisi 
Prius.     Fleta,  lib.  5,  c  11,  §  7. 

Clantola  oos  akrogationem  cxclodit  ab 

ilitie  BOI  yalet.  A  clause  [in  a  law}  which 
precludes  its  abrogation,  is  void  from  the 
beginning.  Bacon's  Max,  77.  A  clause 
of  this  kind  is  called  by  Lord  Bacon  clau- 
tula  deropatorioy  or  clausula  de  nan  obstante. 
Id,  74.     Broom's  Max,  24. 

Non  Impedit  clamnhi  derogatoria  qM 
BiABs  ab  eadem  petestate  res  dinalTaitv 

a  qirlbllg  eonititBOBtBr.  A  restraining  or 
precluding  clause  does  not  [is  of  no  force 
to]  prevent  things  [laws  or  acts]  fi*om  being 
dissolved  by  the  same  power  by  which 
the V  are  made.    Bacon's  Max,  7  4,  regula  1 9. 

CiaBSflla  leBeralis  bob  refertar  ad  expressa. 

A  general  clause  does  not  refer  to  things 
expressed.     8  Co,  164. 

GlaBSBia  geBeralig  de  resMao  fl«B  ea  eem- 

K'  ^itar  qoc  ami  ejnsdem  siBt  geaeris  cbbi 
qB«  ipedatim  dieta  faeraAt.  A  general 
clause  of  remainder  does  not  embrace  those 
things  which  are  of  the  same  kind  with 
those  which  had  been  specially  mentioned. 
Zo^'  R.  Appendix,  419. 

ClafliAla  Tel  diipositio  iBBtilii  per  pr^ 
sBmptioAem  rematam,  rel  eaBiam  ei  pa^ 

faeto  BOB  faleitBr.  A  useless  clause  or 
disposition  [one  which  expresses  no  more 
than  the  law  by  intendment  would  have 
supplied,]  is  not  supported  by  a  remote 
presumption  [or  foreign  intendment  of  some 
purpose,  in  regard  whereof  it  might  be  ma- 
terial] or  by  a  cause  u'ising  afterwards, 
[which  may  induce  an  operation  of  those 
idle  words].  Bacon's  Max.  82,  reffula  21. 
Broom's  Max,  [521.] 

ClaASQls    iaeoAsflttft  temper    lAdBeBBt 

SBftpieiaAem.  Unusual  clauses  [in  ah  in- 
strument] always  induce  suspicion.  8  Co, 
81.    Broom's  Max,  217. 

CLAUSUM.  L.  Lat  [from  daudert, 
q.  v.]  In  old  English  law.  Close.  A 
terra  applied  to  writs.  Clausum  vel  aper- 
turn  ;  close  or  open.  Bract,  fol.  188,  372  b. 
Fkta,  lib.  2,  c  13,  8  6.     See  Close, 

A  close.    2  Bl.  Com.  209.    1  Salk.  254. 


\  Infra  clausum;  within  the  dose.  Brtiet 
fol.  97  b.  "llie  word  clausum  imports 
possession.*"  10  Mod,  141.  But  see /rf. 
169,  170. 

An  enclosure.     Flfta^  lib.  2,  c  47,  §  1. 

CLAUSUM  FUEGIT.  L.  Lat  (He 
broke  the  close.)  In  pleading  and  practice. 
Technical  words  formerly  used  b  certMB 
actions  of  trespass,  and  still  retained  in  ^ 
phrase  qttare  clausum  fre^t,  (q.  v.)  See 
Breach  of  close. 

The  breaking  of  a  dose.  ^  A  clausum 
frregiC  called  a  cause  of  action.  11  MtiA, 
304. 

CLAUSUM  PASCILE.  L.  Lat  [L 
Fr.  cluse  de  Pascht^  In  old  English  prac- 
tice. The  close  of  Easter;  the  octove, 
ioctas  or  tite«,  the  eighth  day  after  the 
east)  of  Easter.  Stat,  Wesim,  1,  pr.  2 
Inst,  167.  Cowell,  Blount,  So  called 
because  it  closed  the  feast     Blount, 

CLAUSURA.  L.  Lat  [from  clamdm, 
q.  v.]  In  old  English  law.  An  enclosure. 
Clausura  heyce  ;  the  enclosure  of  a  hedge. 
Cowell, 

CLAUSURK  L.  Fr.  An  enclosore. 
Le  clos  est  environ'  ove  un  clausut^ ;  tie 
close  is  surrounded  with  an  enclosure. 
Yearb,  P.  20  Hen.  VI.  18. 

CLAVES.   Lat    Keys.    Diff,  19. 1. 17. 

CLAVESCURI^  L.Lat  T^ekep 
of  the  court.  A  term  applied,  in  old  Scotdi 
law,  to  the  officers  of  a  court,  such  as  the 
Serjeant,  clerk,  and  dempster  or  doomster. 
Skene  de  Verb,  Sipn,  voc  Curia. 

CLAVES  INSULA  Lat  The  kep 
of  the  island.  A  term  applied,  in  the  lib 
of  Man,  to  twelve  persons  to  whom  dl 
doubtful  and  important  cases  were  referred. 
Cowell,     Blount, 

CLAVIA.  L.Lat  In  old  English  law. 
A  club  or  mace;  (Lat  dava,)  Tenure 
per  serjeantiam  elavUB,  by  the  serjeanty  of 
the  club  or  mace.     Cowell. 

CLAVUS.  Lat  A  nail  Deferriset 
clavis;  for  horse-shoes  and  nails,  ffei/i, 
lib.  2,  c.  74,  §  3. 

CLAWA.  L.  Lat  A  dose,  or  small 
enclosure.     Cowdl, 

CLAY.  L.  Fr.  and  Eng.  [L.  Lrf. 
data,]  In  old  English  law.  A  hurdle  oat 
of  which  sheep  folds  were  made.  Le^ 
clayes,  Ttarb,  H.  3  Edw.  HI.  7.  Iht- 
joiner*  les  deyes ;  they  broke  apart  tJie 
days.     P.  8  Edw.  IIL  48. 

CLEARANCE.  In  maritime  law.  The 
name  of  a  certificate  given  by  the  collector 
of  the  port  from  whidi  a  vessel  is  aboQt  to 
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tail,  to  the  master,  describing  the  vessel, 
caigo,  and  port  of  destination ;  and  stating 
that  he  has  entered  and  cleared  his  vessel 
according  to  law.  It  is  obtained  on  delive- 
ry to  the  c<^ector  of  a  manifest  of  the  cargo, 
sworn  or  affirmed  to  by  ^e  master.  The 
penalty  in  the  United  States  for  saiU^ 
without  a  clearance  is  five  hundred  dollais. 
Jet  of  C(mgr€98y  March  2,  1799,  §  98. 
Jaeobm's  SeaLatoSj  303. 

CLEARING.     In   mercantile  kw.     A 
method  of  making  exchanges  and  settling 
bajaaees,  adopted  among  l^ks  and  bank- 
ers.   Gtlb.  on  Banking^  16 — 20.     Sec  an 
accooBt  of  the  New-York  Clearing  House, 
in  the  Appendix  to  Cleveland  en  the  £ank- 
ii^  System  of  the  State  <f^evh  York,  1867. 
CLEAEING  HOUSE.    The  place  where 
Ae  business  of  clearing^  (q.  v.)  is  carried  on. 
CLEMENTINE      CONSTITUTIONS. 
(Lat.  Clementina  (or  dementis  Papa)  Con- 
sHtuUoneg,^    A  collection  of  the  decretals 
and  constitutiona  of  Pope    Clement  V.; 
puhlbhed  A.  D.  1308,  (or  1313,  according 
to  some,)  under  the  title  of  Liber  septimue 
deeretalium;   being  the  seventh  book,  in 
Mder  of  time,  of  the  collection  of  the  deci- 
ttons  and  rescripts  of  the  popes  on  matters 
of  ecclesiastical   diae^line,    and   also   on 
nwtters  concerning  laymen,   which  then 
came  within  the  cognizance  of  the  ecclesi- 
astical courts.      P.    Cyclopadia.      These 
constitutions  were  authenticated  by  Pope 
John  XXn.  A.  D.  1317,  and  fonn  part  of 
4c  Corpus  Juris  Canonid^  or  body  of  the 
c«K)n  law.     1  Bl  Com,  82.    Butler's  Hw. 
/w.  116.     See  Canon  Law. 

CLENGE.  In  old  Scotch  law.  To 
o^r  or  acquit  of  a  criminal  charge.  Lit- 
^nJlljy  to  cleanse  or  clean^  (Lat.  mundare), 
Skene  de  Verb,  Sign,  voc  Assisa^ 

CLEP  AND  CALL.  In  old  Scotch 
practice.  A  solemn  form  of  words  pre- 
Kiibed  by  law,  and  used  in  criminal  cases, 
M  in  pleaa  of  wrong  and  anlaw.  *'As  when 
the  penewer  did  dep  and  call  the  defender 
with  wouth  wrang  and  unlaw,  in  banning 
a^d  skaitjiing  of  lum  of  sik  ane  thing,  or  of 
^k  ane  aumme  of  silver  mair  or  lease,  to 
his  great  haime  and  skaith."  Skene  de 
Verb,  Sign. 

CLER,  CUur,  Clur.  L.  Fr.  A  clerk. 
Kelham,  De  clers  de  nostre  court  de  la 
^haunceiUrie^  ei  de  lun  bancke  et  de  lauter^ 
9i  de  clers  del  escheker;  of  the  clerks  of  our 
coort  of  the  chancery,  and  of  the  one  bench 
and  of  the  other,  and  of  the  clerks  of  the 
Qxchequer.     JBHtt.  c,  21. 


CLERE.  L.  Ft.  Clear;  confident 
Dyer,  81,  (Fr.  ed).     Phiin.     Keilw.  15  b. 

Clerement;  clearly.     Dyer,  32. 

CI^RGY.  \L,lAt.  clerus.]  In  English 
law.  That  division  of  the  people  which 
comprehends  all  persons  in  holy  orders, 
(infra  sacros  ordines,)  and  in  ecclesiastical 
offices,  as  disdngni^d  from  the  kdty, 
1  Bl,  Com.  376.  3  Steph.  Com.  55.  See 
Orders. 

In  old  English  law.  That  peculiar  priv- 
ilege (L.  Lat.  clertmcnia,)  anciently  en- 
joyed by  the  clergy,  otherwise  called  bene- 
fit of  clergy.  See  Benefit  of  clergy.  To 
pray  clergy  was  to  claim  this  privilege,  by 
praying  to  have  a  book,  so  that  the  pnsoner 
could  show  that  he  ooidd  read  as  a  clerk^ 
which  was  the  test  e6t£d)liahed.  Termes  de 
la  Ley.  4  Bl.  Com.  364,  et  seq.  Dyer,  205. 
1  Salk.  61.  2  ShwB.  386.  See  Burning 
in  the  hand. 

The  delivery  of  a  clerk  to  the  ordinary, 
to  be  kept  in  prison.  Finches  Law,  b.  4, 
cL  45. 

CLERGYABLE.  In  old  English  law. 
Admitting  of  clergy,  or  benefit  of  clei^. 
A  clergyable  felony  was  one  of  that  class 
in  which  clergy  was  allowable.  4  Bl.  Com, 
371—373. 

CLERICAL  ERROR.  \h.  Lat  vitium 
derici.']  A  mistake  in  writing  or  copying; 
the  mistake  of  a  derk,  or  writer.  1  Ld. 
Baym.  183. 

CLERICAL  TONSURE.  TRie  having 
the  head  shaven,  which  was  formerly  pe- 
culiar to  clerks,  or  persons  in  orders,  and 
which  the  coifs  worn  by  Serjeants  at  law 
are  supposed  to  have  been  introduced  to 
conceal.    I  Bl.  Com,  24,  ikcieU).   4/rf.367. 

CLERICALE  PRIVILEGllIM.  L.  Lat 
In  old  English  law.  The  clerical  privilege ; 
the  privilege  or  benefit  of  clei^.  Fleta, 
lib.  1,  c.  28,  §  12.  Id.  lib.  2,  c  69.  See 
Benefit  of  clergy. 

CLERICL  L.  Lat  [jaur.  of  derieus.] 
Clerks;  clergymen.     See  Clericus. 

CLERICI  DE  CANCELLARIA.  L. 
Lat  Clerks  of  the  cha&cery.  Stat,  Westm. 
2,  c.  24. 

CLERICI  DE  PRIMA  FORMA,  or  DE 
PRIMOGRADU.  L.  Lat  Clerks  of  the 
first  form  or  rank.  Hie  chief  clerks  of 
chancery,  who  acted  as  the  chancellor's 
assistants,  (collaterales  et  sodi  cancdlarii,) 
in  the  framing  of  writs  in  consimili  casu  ; 
and  were  afterwards  termed  masters  in 
chancery.  Crabb's  Hist.  Eng.  Law,  547, 
184.     2  Beeves'  Hiet.  £ng.  Law,  250,  251. 
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Treatise  of  the  Maisten  of  the  Chauncery^ 
IL  CslX^diclericiprimigradiis.  Rot,  ClauB, 
35  Edw.  in.  and  43,  in  dors.  Called  cler- 
id  de  majori  pradu,  in  Codington's  patent, 
49  Edw.  IIL 

CLERICI  DE  SECUNDA  FORMA. 
L.  Lat  Clerks  of  the  second  form,  or 
grade.  Clerks  of  the  second  rank  in  chan- 
cery, called  in  the  statute  of  Westminster  2, 
clerks  of  course,  (clerici  de  cursuy)  and 
afterwards  cursitors,  (cursitoreSj)  whose 
business  was  to  make  out  the  common  writs 
or  writs  of  course,  {de  cursu).  CraWs  Hist 
Eng,  Law,  647.     See  Cursitor, 

These  phrases  of  prima,  secunda  and 
tertia  forma  were  derived  from  the  civil 
law.     Cod,  12.  24.  7.     Id.  12.  26.  1. 

CLERICI  PR^NOTARIL  L.  Lat 
The  six  clerks  in  chancery.  2  Reeves'*  Hist, 
Eng.  Law,  251.  Fleta  calls  them  sex  cler- 
ici prasnotarii.  Lib.  2,  c  13,  §  15.  See 
Id.  c.  36.     See  Six  clerks. 

CLERICK.  An  old  form  of  c/erit,  closely 
following  the  Lat  clericus.  2  Show.  386,  arg. 

CLERICO  ADMITTENDO.  See  Be 
clerico  admittendo, 

CLERICO  CAPTO  PER  STATUTUM 
MERCATORUM,  Ac  See  De  clerico 
capto,  &c. 

CLERICO  CONVICTO,  COMMISSO 
GAOL-^,  &c.     See  Be  clerico  convicto,  <kc 

CLERICO  INFRA  SACROS  OR- 
DINES  CONSTITUTO,  Ac.  See  De 
clerico  infra  sacros,  <fec 

CLERICUS.  Lat  [Gr.  »x,p«a..]  In 
the  Roman  law.  A  minister  of  religion  in 
the  Christian  church;  an  ecclesiastic  or 
priest  Cod.  1.  3.  Nov.  3,  123,  137.  A 
general  term,  including  bishops,  priests,  dea- 
cons, and  others  of  inferior  order.  Brissonius. 
In  the  Code  of  Justinian,  however,(u6.  sup.) 
bishops  (episcopi)  are  named  aistinctly 
from  clerici. 

Li  feudal  law,  the  term  occurs  in  the 
same  sense.     Feud.  Lib.  2,  tit  35. 

CLERICUS.  K  Lat  In  old  English 
law.  A  clergyman,  a  clerk,  or  priest ;  a 
person  in  holy  orders.  Fl^ta,  lib.  2,  c. 
28,  §  12.  Id.  c.  69.  Legit  ut  clericus ; 
he  reads  as  a  clerk.  Dyer,  205.  See 
Clerk.  Nullus  clericus  nisi  causidicus ; 
there  is  no  clerk  that  is  not  an  advocate. 
Will.  Malmsb.  de  Gest.  Reg.  lib.  4,  cited 
1  Bl.  Com.  17. 

A  secular  priest,  as  distinguished  from  a 
religious  or  regular.  KennetCs  Par.  Ant. 
171.     Cowell. 

A  clerk  or  person  who  used  his  pen  in 


any  courts  or  otherwise.  See  Clerk,  A 
clerk  of  court;  an  oflScer  whose  dutiei 
were  to  issue  writs,  enrol  pleas,  &c  Fkia, 
lib.  2,  c  36. 

An  officer  of  the  royal  household,  haying 
charge  of  the  receipt  and  payment  of  mo- 
neys, k(t.  Fleta  enumerates  several  of  them, 
with  their  appropriate  duties ;  as  eUriesx 
coquince,  clerk  of  the  kitchen;  ckrim 
panetr*  et  butelr\  clerk  of  the  pantry  tnd 
buttery.     Lib.  2,  c  18,  19. 

CLERICUS  MERCATI.  L.  Lat  In 
old  English  law.  Clerk  of  the  market 
Fleta,  lib.  2,  c  8.     2  Inst.  543. 

CLERICUS  PAROCHIALIS.  L  Lit 
In  old  English  law.  A  parish  clerk 
Towns.  PI.  213.  Otherwise  called  elericui 
sacerdotis,  the  priest's  clerk.     Cowell. 

CLERICUS  ET  CUSTOS  ROTULO- 
RUM.  L.Lat  In  old  English  law.  aeik 
and  keeper  of  the  rolls ;  otherwise  called  der* 
icus  parvcs  bagce,  et  custos  rotulorumy  et 
domds  conversorum  ;  clerk  of  the  petty  bag, 
and  keeper  of  the  rolls,  and  of  the  hoase  of 
the  converts.  Ancient  titles  of  the  M<uUr 
of  the  Rolls.    3  Reeveiffist.  Eng.  Law,\H, 

CLERIGOS.  Span,  [from  Lat  clericut, 
q.  v.]  In  Spanish  law.  Clergy;  men 
chosen  for  the  service  of  God.  Whit^$ 
New  Recop.  b.  1,  tit  5,  ch.  4. 

CLERIMONIA.  L.  Lat  [fnmckm, 
q.  v.]  In  old  English  law.  Clergy,  or 
privilege  of  clergy.     2  InsL  635. 

CLERK.  [L.  Lat  clericus  ;  L.  Fr.c&r; 
Span.c^m^o;  O.  Eng.  cZmcA:.]  InEngUsh 
ecclesiastical  law.  A  priest  or  clergyman; 
a  person  in  orders.  When  a  person  his 
been  ordained  a  priest,  he  is,  in  the  lan- 
guage of  the  law,  a  clerk  in  orders.  1  BL 
Com.  388.  A  person  presented  to  a  bene- 
fice or  living  is  techmcally  called  a  derk. 
Id.  ibid,  et  seq. 

In  general  law  and  practice.  An  oflScer 
of  a  court,  who  keeps  its  minutes  or  records 
its  proceedings,  and  has  the  custody  of  its 
records  and  seal.  Sometimes  called  a  pro- 
thonotary,  (q.  v.)     See  Clerkship. 

*^*  This  latter  meaning,  of  the  term 
clerk,  which  is  the  prevalent  one  in  modOT 
law,  though  itself  of  considerable  antiqni- 
ty,  seems  to  have  entirely  grown  out  of 
the  primitive  signification  of  ecclesiastic 
Selden^s  Diss,  ad  Fletam,  ch.  9,  sect  3. 
Among  other  branches  of  leamiBg  for- 
merly exclusively  confined  to  the  clergy 
were  the  (now  ordinary)  accomplisbm^ts 
of  reading  and  writing.  The  ability  to  read, 
as  we  have  seen^  was  at  first  so  entirely 
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peculiar  to  that  body,  that  for  a  convict  to 
be  able  to  read  .(though  never  in  holy  or- 
ders,) was,  of  itself,  sufficient  to  entitle  him 
to  the  privilege  of  clergy.  4  BL  Com.  367. 
The  mere  certificate  of  the  ordinary  or  his 
deputy,  legit  ut  clericuSy  (he  reads  as  a 
derk,  like  one  of  the  clergy,)  procured  his 
immediate  discharge  from  the  temporal 
court  See  Benefit  of  clergy,  Clericus. 
The  still  rarer  accomplishment  of  writing 
was  80  far  engrossed  by  the  clergy  as,  in 
.  the  course  of  time,  to  obtain  for  any  person 
who  habitually  used  his  pen,  in  any  employ- 
ment, the  appellation  of  " a  clerk,^  (cleri- 
cus);  and  this  circumstance,  in  addition  to 
the  fact  that  the  judges  of  courts  were  foi^ 
merly  usually  created  out  of  the  sacred  or- 
der, and  that  all  the  inferior  offices  were 
supplied  by  the  lower  clergy,  sufficiently 
accounts  for  the  application  of  the  term 
derk  (once  peculiar  to  the  clergy)  to  those 
officers  of  courts  whose  principal  function 
was  to  use  their  pen  in  recording  the  pro- 
ceedings. Termes  de  la  Ley,  1  BL  Com, 
17.    Selden's  Diss,  ad  Fletam,  ch.  9,  sec  3. 

CLERKSHIP.  In  practice.  The  pe- 
riod during  which  a  person  is  required  to 
serve  in  the  office  of  a  practising  attorney 
or  solicitor,  in  order  to  qualify  nimself  to 
practice  as  an  attorney  or  solicitor.  The 
person  so  serving  is  properly  termed  a  clerk, 
and  in  England,  (from  the  circumstance  oif 
his  being  bound  by  written  articles)  an 
articUd  clerk.  1  Tidd's  Pr,  61—70.  1 
Arthh,  Pr,  14—18  Arch.  New  Pr.  106. 
Stat,  e&l  Vict.  c.  73. 

In  old  English  practice.  The  art  of 
drawing  pleadings  and  entering  them  on 
record  in  Latin,  m  the  ancient  court  hand ; 
otherwise  called  '^skill  of  pleading  in  actions 
at  the  common  law."  Toums.  PI,  1 — 6, 
12 — 25,  et  passim.  Clerkship,  in  the  court 
of  Common  Pleas,  was  formerly  a  distinct 
profession  of  itself.  Id.  2.  See  Court 
hsnd.  Law  Latin. 

CLERONIMUS.  L.  Lat  In  old  re- 
cords. An  heir.  3  Mon.  Angl.  129. 
Whishaw. 

CLERUS.  L.  Lat  or  Grajco-Lat 
[from  Gr.  KXii^i,  a  lot  or  patrimony.]  In 
old  English  law.  The  clergy.  Ad  speci- 
ahm  requisitionem  prcelatorum  et  cleri  reg- 
ni ;  at  the  special  request  of  the  prelates 
and  clergy  of  the  realm.  Beg.  Orig.  289  b. 
Artieuli  cleri  ;  articles  of  the  clergy.  See 
Articuli  cleri. 

CLEYMER.  L.  Fr.  To  claim.  Fet 
Assaver,  §  21. 


CL'ICUS.  A  contraction  of  clerictis,  in 
old  pleadings  and  records.    1  Instr.  Cler,  9. 

CLIENS.  Lat  In  the  Roman  law.  A 
client  or  dependent  One  who  depended 
upon  another  as  his  patron  or  protector,  ad- 
viser or  defender,  in  suits  at  law  and  other 
difficulties ;  and  was  bound  in  return,  to  pay 
him  all  respect  and  honor,  and  to  serve  him 
with  his  life  and  fortune  in  any  extremity. 
Dionys.  ii  10.     AdanCs  Rom.  Ant.  33. 

CLIENT,  [from  Lat  cliens,']  A  person 
who  employs  or  retains  an  attorney,  solicitor, 
proctor  or  counsellor,  to  appear  for  him  in 
courts;  advise,  assist  and  defend  him  in 
legal  proceedings ;  and  to  act  for  him  in 
any  legal  business. 

Client  is  entirely  a  relative  term,  and  is 
obviously  derived  from  the  Lat  cliens,  (q. 
V.)  It  seems  to  be  essentially  a  Frencn 
word,  and  is  thus  used  by  Britton :  Et 
come  ascun  soit  issi  fait  attorne,  mes^ne  se 
pWa  repenter  pendaunt  la  p'ole,  sauns  la  vo- 
lunte  son  client ;  and  where  one  has  been  thus 
made  an  attorney,  he  may  not  afterwards 
repent  or  withdraw  during  the  plea,  with- 
out the  consent  of  his  client     Britt.  c  1 26. 

CLIENTELA.  Lat  [from  cliens,  q.  v.] 
In  old  English  law.  The  state  of  a  client ; 
clientship;  protection;  patronage;  guard- 
ianship. Applied  to  the  relation  of  a  church 
to  its  patron.     2  Bl,  Com,  21. 

CLITO.  L  Lat  Ffrom  Gr.  kUtc^,  illus- 
trious.] In  Saxon  law.  The  son  of  a 
king,  or  emperor.  The  next  heir  to  the 
throne;  the  Saxon  Adding.  Spelman, 
voce.  Clito,  Adelingus. 

CLOS.  L.Fr.  Shut  up.  Si  les  bestes 
soient  clos  dedens  mason  ;  if  the  beasts  be 
shut  up  within  a  house.     Britt,  c.  27. 

Close ;  closed.  Brefe  clos;  a  writ  close. 
Id.  c.  73. 

A  close.     Tearh,  M.  3  Hen.  VL  14. 

CLOSE.  [Lat  clausum;  L.  Fr.  clos,  qq. 
v.]  A  portion  of  land,  as  a  field,  enclos- 
ed, as  by  a  hedge,  fence  or  other  visible 
enclosure.*  3  Bl,  Com.  209. — A  piece  of 
land  adjoining  a  house.  1  Leon.  103.  3 
Bl.  Com.  209. 

The  interest  of  a  person  in  any  particu- 
lar piece  of  ground,  whether  actually  en- 
closed or  not  7  East,  207.  Boct.  dt 
Stud.  dial.  1,  c.  8. 

*;j^*  Every  man^s  land  is,  in  the  eye  of 
the  law,  enclosed  and  set  apart  from  his 
neighbor's ;  and  that  either  by  a  visible  and 
material  fence,  as  one  field  is  divided  from 
another  by  a  hedge ;  or  by  an  ideal  invisi- 
ble boundary,  existing  only  in  the  contem- 
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plation  of  kw,  aB  when  one  tnan^s  land 
adjoins  to  anotiier^s  in  thd  same  field.  3 
BL  Com,  209,  210.  In  common  accepta- 
tion, cUm  means  an  enclosed  field ;  but  in 
law  it  rather  signifies  the  separate  interest 
of  the  party  in  a  particular  spot  of  land, 
whether  enclosed  or  not  7  Eantj  207. 
DocU  tS:  Stud,  dial  1,  c  a 

The  idea  of  a  cloee^  as  a  piece  of  land  ad* 
joining  and  enclosing  a  dwelling-house, 
and  peculiarly  privileged  from  entry  or  in- 
vasion, is  of  very  great  antiquity  in  Euro- 
pean law,  and  is  clearly  traced  by  Montes- 
quieu to  the  habits  of  the  ancient  Germans, 
of  whom  it  is  said  by  Tacitus, — Swam 
quisque  domum  spatio  drcumdat ;  every 
one  surrounds  his  house  with  a  space  of 
ground.  De  Mor.  Oemu  c.  16.  Montes- 
quieu translates  this  passage  '^  ckacun  laitse 
autour  de  sa  maison  un  petit  terrien  ou 
spacty  qu'est  clos  et  fermi,^*  and  refers  to 
some  of  the  laws  of  the  barbarian  codes 
(as  the  law  of  the  AUcmans,  c  10,  and  the 
law  of  the  Bavarians,  tit  10,  §§  1,  2 ;)  as 
containing  decrees  against  those  who  threw 
down  this  enclosure,  as  well  as  against  those 
who  broke  into  the  house.  E%prii  de  LoUy  liv. 
1 8,  c  22.  This  enclosure  was  called  cur  Us 
(a  court)  in  the  ancient  charters.  See 
Court,  Curtis, 

CLOSE.  [L.  Fr.  clos ;  L.  Lat  clausus, 
clausumy  clausiy  clausat,^  In  practice. 
Close  or  sealed  up.  A  term  applied  to 
writs  and  letters,  as  distinguished  from 
those  that  are  open  or  patent  (patentes). 
See  Clausum,  Close  writs. 

CLOSE  (or  CLAUSE)  WRITS,  or 
WRITS  CLOSE.  [L.  Lat  hrevia  clausa.'] 
In  English  practice.  Writs  directed  to 
the  sheriif,  as  distinguished  from  those 
which  were  directed  to  the  lord,  which 
were  called  patent  3  Reeves^  HisU  Eng. 
Law,  46,  This  distinction  prevailed  in 
writs  of  rights,  some  being  patent,  and 
othere  close.  F,  N.  B,  1  F.  Id,  11  F. 
Cro,  Eliz,  168.  The  terra  close  (writ 
close)  is  still  occasionally  applied  to  writs, 
and  is  derived  from  the  circumstance  of 
the  writ  being  close  folded  up,  with  the 
wax  round  it;  being  thus  distingoidied 
from  a  writ  patenty  which,  although  folded 
up,  is  sealed  at  the  end  of  the  label  which 
issues  from  the  same  piece  of  parchment, 
and  surrounds  the  writ  SeweWs  Law  of 
Sheriff,  372. 

Letters  of  the  king,  sealed  with  his 
great  seal,  directed  to  particular  persons, 
and  for  particular  purposes,  which,  not  be* 


ing  proper  for  pubfic  inspectioii,  are  do^d 
up  and  sealed  on  the  outside,  and  are  ther^ 
fore  cailed  writs  close,  {Uteres  clausa^)  and 
are  recorded  in  the  close  rolls,  in  the  same 
manner  as  write  or  letters  patent  ai«  in  tJie 
patent  roUs.     2  Bl,  Com.  946. 

*jf^*  The  terms  fsrit  and  letter,  or  letUrt, 

appear  to  have  anciently  been  synonymona 

Writs  were,  in  England,  from  the  eariiest 

period,  framed  in  the  style  oi  letters  ot 

epistles,  and  are  frequently   described  » 

such.     See  Breve,  EpistoUi,  lAtereBy  ITrit 

Letters  of   attorney,  on  the  other  hand, 

were  frequently  termed  writs,     BraeU  foL 

!  40.     The  ancient  justices  in  eyre  acted  nn- 

!  der  the  authority  of  writs  or  commissions 

I  directed  to  them.     Where  there  were  sev- 

'  eral,  each  justice  had  a  writ  ^eciallj  di- 

I  rected  to   himself,  called  breve  clausum,  • 

'  close  writ    Besides  this,  there  was  a  writ 

I  directed  to  ail  of  them  jointly,  called  brm 

,  jxUens,  a  writ  patent,  which  was  pnblidj 

j  read  at  the  opening  of  the  eyre,  as  their 

vrarrant  for  holding  the  court     Bract,  foL 

108,  109,  et  seq.     Id,  fol.  115  b. 

I     CLOSE  or  CLAUSE  ROLLS.    [Lkt 

rotuli  clausi,]    Rolls  preserved  among  the 

public  records  in  England,  containing  the 

records  of  the  writs  or  letters  close,  and 

other  documents.    2  Bl.  Com.  846.    Hn^ 

back's  Evid,  of  Succession,  619. 

*^*  Mr.  Hubback  observes  that  these 
close  or  "  clause "  rolls  contain  many  im- 
portant documents  relative  to  the  preroga- 
tives of  the  crown,  and  other  matters  of  a 
very  miscellaneous  nature.  Among  their 
contents,  he  enumerates  writs  of  summons 
to  pariiament,  and  for  the  expenses  of 
knights,  citizens  and  burgesses,  proclama- 
tions, enrollments  of  deeds  between  party 
and  party,  liveries  and  seisins  of  land,  with 
a  great  variety  of  instruments,  too  nnme- 
rous  to  be  recounted.  Like  the  patent 
rolls,  some  of  them  are  deposited  in  the 
Tower,  and  some  at  the  Rolls'  Chapeb. 
The  former  comprise  those  from  their  ea^ 
liest  existing  date,  6  John,  A.  D.  1204>  to 
the  end  of  the  reign  of  Edward  IV.  The 
latter,  beginning  with  Edward  V.  are  con- 
tinued down  to  a  recent  period.  Mub- 
back's  Evid.  of  Succession^  619,  620. 

CLOSE  COPIES.  In  old  English  prac- 
tice. Copies  of  papers  which  might  be 
written  as  close  as  the  writer  pleased ;  as 
distinguished  from  office  copies^  which  were 
required  to  contain  a  certain  determinate 
number  of  words  in  a  sheet  2  Burr. 
1177—1181.     1  W.  Bl.  288,  &  C. 
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CLOUGH.     A  valley.     Domesday. 
An  allowance  for  the  turn  of  the  scale, 
on  buying  goods   wholesale   by   weight 
Wkishaw, 

CO.  LFr.  This.  An  old  form  of  c£o. 
CoeHa  savier;  this  is  to  wit  LL,  Gul, 
Cong,  L  1,  pr. 

CO.  A  prefix  to  words,  denoting  con- 
junction of  action,  or  of  right,  power  or 
doty ;  as  in  the  words  co-adminUtrator^  co- 
executor^  co-trusteej  and  others. 

COADJUTOR.  Lat  \fTom  cocufjuvare, 
to  help  or  aid.]  A  fellow-helper ;  one  who 
uds  or  assists  another  {qui  auxiliatur  al^ 
<m.)  Co.  LitL  181  a.  Applied  by  Lit- 
tleton to  one  who  assists  another  in  a  dis- 
seisin.   LitL  sect  278. 

GOADUNARE.  L.  Lat.  [from  con,  to- 
gether, ad,  to,  and  ima,  together.]  To  get 
together ;  to  heap  up,  as  hay,  manure,  &c 
Fleta,  lib.  2,  c  76,  §  1.     Id.  c  81,  §  1. 

COADUNATIO.  L.  Lat  [from  coad- 
unare,  q.  v.]  In  old  English  law.  A 
onitiog  of  persons  together ;  a  combination 
or  conspiracy,     d  Co.  60. 

COALITION.  A  combination  or  union 
of  persons.  Used  in  French  law  to  denote 
the  offence  of  conspiracy,  (q.  v.)  Bouvier. 
COARCTARE,  Coartare.  Lat  [from 
con,  t<^ether,  and  curettes,  close.]  In  old 
English  law.  To  straiten;  to  restrain, 
narrow,  limit  or  confine.  Bracton  and 
Fleta  use  coarctari  as  the  opposite  of  am- 
pliari.  BrcuU.  foL  17  b.  Uoarctaia;  lim- 
ited or  restrained. 

COARCTATIO.  Lat  [from  coarctore, 
q.  v.]  A  restriction  or  limitation.  Bract. 
fol.  22  b.     FUta,  lib.  4,  c.  19,  §  8. 

COAST,  [from  Fr.  costCf  a  side.]     The 

edge  or  margin  of  land  next  to  the  sea ; 

the  sean^hore.     See  1  Kent^s  Com,  29 — 31. 

COCKET,    Cocquet,    Coquet.     [L.  Lat 

cockettum,  from  quo  quiettu,  see  in/ra,^    In 

English  law.     A  seal  belonging  to  the  cus- 

tom-honse.     JReg.  Griff.  192.     Pars  sigilli 

quoddicitur  cocket   Id.  ibid.    3  Salk.  172. 

A  scroll  or  piece  of  parchment,  sealed 

and  delivered  by  the  officers  of  the  custom- 

hoose  to  merchants,  as  a  warrant  that  their 

merchandizes    are    customed.      Stat.    11 

Hen.    VI.  c.  16. — A  testimonial  that  the 

customs    outward,  due  to  the   king,  are 

paid.     Sah  de  Jur.  Mar.  pars  2  (de  port 

maris,)  c.  11.     Anciently  called  literoi  de 

coketto,  or  litercR  testimoniales  de  cocketto. 

Reg.  Grig.  279.     Cowell     Blount.     Spel- 

man,  voc.  Cockettum. 

The  fonn  of  the  cocquet  anciently  ran  in 


the  king's  name,  as  follows :  Edwardus,  ^a 
Omnibus  ad  quos,  kc  salutem.  Sciatis 
quod  J.  S.  nobis  solvit  in  portu  nostro  Lon^ 
don,  custwmas  nobis  debitas  pro  tribus  sac- 
cis  lance,  guo  quietus  est.  Testibus  col- 
lectore  et  contrcurolatore  custumarum  no9- 
treu^m,  in  portu  prcedicto,  die,  anno,  &a 
Edward,  <fec.  To  all  to  whom,  &c.  Greet- 
ing: Know  ye,  that  J.  S.  hath  paid  to  ufl> 
in  our  port  of  London,  the  customs  due  to 
us  for  three  sacks  of  wool,  vjhereby  he  %» 
quit  (or  discharged).  Witness,  the  collec- 
tor and  controller  of  our  customs  in  the 
port  aforesaid,  the  day  and  year,  <lbc  HaU 
de  Jur.  Mar.  ubi  supra. 

COCKETTARE.  L.  Lat  [from  coket- 
tumj]  In  old  English  law.  To  cocket 
Coketiari ;  to  be  cocketted,  that  is,  fur- 
nished with  a  cocket,  or  certificate  that 
goods  are  customed.  Beg.  Orig.  279. 
Jjance  ponderatce  et  cokettatce, — customatce 
et  cokettatce;  wools  weighed  and  cocketted, 
— customed  and  cocketted.     Id.  ibid. 

COCTILIS.  L.  Lat  BuUt  of  brick. 
Murus  coctilis;   a  brick  wall.     Dyer,  108. 

CODE.  [Lat  codex.]  A  body  of  laws; 
a  coUection  or  compilation  of  laws,  by 
public  authority.* 

A  code  may  be  either  a  mere  compila- 
tion of  existing  laws,  (though  this  is  more 
properly  a  digest,)  or  a  new  system  of  laws 
founded  on  new  fundamental  principles. 
P.  Cyclopoedia. 

*^*  The  term  code  is  of  Roman  origin, 
and  was  first  applied,  in  its  proper  sense, 
to  the  collection  of  imperial  constitutions 
made  by  the  emperor  Theodosius  the 
younger.  See  Code  of  Theodosius.  It  is 
unknown  to  the  common  law  of  England, 
but  frequently  occurs  in  the  jurisprudence 
of  those  nations  who  have  adopted  the 
method  of  the  civil  law,  especially  in 
France,  since  the  period  of  the  revolution. 
In  the  United  States,  with  the  exception 
of  Louisiana,  the  term  has  not  hitherto 
been  in  use.  Of  late  years,  however,  it 
appears  to  be  rapidly  coming  into  favor. 

CODE  CIVIL.  A  code  of  law  prepared 
under  the  direction  of  Napoleon,  and  pro- 
mulgated in  1804,  as  the  civil  law  of 
France,  ( Code  Civil  des  Franpais).  Under 
the  Empire,  its  name  was  changed  to  that 
of  Code  Napoleon,  by  which  it  is  still  often 
designated,  though  it  has  now  officially  re- 
sumed its  original  title  of  Code  Civil.  In 
its  general  arrangement  and  distribution,  it 
resembles  the  Institutes  of  Justinian.  It 
consists  of  three  books,  divided  into  titles 
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or  heads,  each  of  which  is  subdivided 
into  chapters  and  sections.  P.  Cyclo- 
padia, 

CODE  OF  JUSTINIAN.  [Lat  Codex 
Ju9tinianeus,'\  A  collection  of  imperial 
constitutions  in  twelve  books,  compiled  by 
Tribonian  and  nine  associates,  under  the 
direction  of  Justinian,  A.  D.  529 ;  and  so 
called  to  distingubh  it  from  the  code  of 
Theodosius,  (<J.  v.)  published  about  a  cen- 
tury before.  This  code  was  the  first  of  the 
four  collections  of  law  which  make  up  the 
Corpus  Juris  CiviliSy  (q.  v.)  A  new  edi- 
tion, called  Codex  repetttce  prcelectionis,  was 
published  by  Justinian,  A.  D.  634.  1  Bl. 
Com,  81.  Inst,  prooem.  §  2.  Cooper'* s  noteSj 
in  loe,  1  Kenfs  Com,  537.  1  Mackeld, 
Civ.  Law,  51,  §  61 ;  57,  §  69;  92,  §  101. 
The  old  code,  called  Codex  Vetus,  is  now 
lost     Id,  61,  §  61. 

The  code  is  sometimes  cited  thus  >— Const. 
22,  C.  4.  35 — that  is,  the  22d  constitution. 
Code,  book  4,  tit  36.  Sometimes  more  sim- 
ply:—Corf.  4.  35.  22. 

CODE  OF  THEODOSirS,  more  pro- 
perly and  usually  called  THEODOSLAN 
CODE.     [Lat    Codex  Theodosianus,']     A 
code  compiled  by  the  emperor  Theodosius 
the  younger,  A.  D.  438,  (or  435,  according 
to  Selden,)  being  a  methodical  collection,  | 
in  sixteen  books,  of  all  the  imperial  consti- 1 
tions  then  in  force.     It  was  the  only  body  I 
of  civil  law  publicly  received  as  authentic 
in  the  western   part  of  Europe  till   the  i 
twelfth  century,  the  use  and  authority  of  i 
the  Code  of  Justinian  being,  during  that 
interval,  confined  to^the  East     1  Bl.  Com, 
81.     Seidell's  Diss' ad  Flet,  c.  5,  sect  2  ; 
c.  6,  sect  1.     Taylor's  Civ,  Law,  17.    But- ' 
ler's  Hot,  Jur,  54,  65.  < 

CODE  NAPOLEON.     See  Code  civil.  \ 

CODEX.  Lat  A  code  or  collection  of  I 
laws ;  particularly  the  code  of  Justinian. 
The  Code  and  Digest  appear  to  be  more 
frequently  referred  to  by  the  old  English 
law  writers,  than  the  other  parts  of  the 
civil  law.  Bracton  introduces  them  both 
in  an  illustration  of  a  consideration.  Do 
tihi  digestum,  ut  des  mihi  codicem ;  I  give 
you  a  Digest,  that  you  may  give  [in  con- 
sideration of  your  giving]  me  a  Code.  Do 
tihi  codicem,  ut  facias  mihi  scribi  di- 
gestum ;  I  give  you  a  Code,  that  you  may 
have  a  copy  made  for  me  of  a  Digest 
Bract,  fol  19. 

A  book  or  manuscript ;  a  writing  on  pa- 
per, parchment,  tablets  or  other  materials, 
folded  like  modem  books,  with  a  number 


of   distinct    leaves    one    above   another. 
Adam's  Rom,  Ant.  660. 

A  copy  or  counterpart  of  a  written  instni- 
ment,  as  a  wilL     Inst,  2.  10.  13. 

CODEX  GREGORLANUS.  A  col- 
lection  of  imperial  constitutions  made  bj 
GreyoriuSy  a  Roman  jurist  of  the  fifth  cen- 
tury, about  the  middle  of  the  century.  It 
contained  the  constitutions  from  Hadrian 
down  to  Constantino.  1  Mackeld,  Civ.  Za«, 
44,  §  64. 

CODEX  HERMOGENLANUa  A  col- 
lection of  imperial  constitutions  made  by 
HermogeneSy  a  jurist  of  the  fifth  centmy. 
It  was  nothing  more  than  a  supplement  to 
the  Codex  Gregorianus,  {supniy)  containing 
the  constitutions  of  Diocletian  and  Maxi- 
mjftan.     1  Mackeld,  Civ.  Law,  44,  §  54. 

Mr.  Long  contends  that  the  proper  nameB 
of  these  jurists  are  Gregorianus  and  Her- 
mogenianuSy  instead  of  Gregorius  and  He^ 
mogenes.  Long^s  Discourses,  80.  Boi 
Selden  and  other  eminent  writers  make 
constant  use  of  the  latter  names,  without 
objection.  Taylor  uses  both.  Civ,  Law, 
17.  According  to  Selden,  Gregorius  and 
Hermogenes  were  heathen  civilians  who 
lived  in  the  time  of  the  Constantines,  and 
fearing  lest  by  the  new  constitutions  of  the 
Christian  princes,  the  heathen  jurisprudence 
should  be  lost,  they  applied  themselves  to 
the  compiling  their  codes,  in  which  they 
united  together  the  laws  of  the  heathen 
emperors  from  Hadrian  down  to  Diocletian, 
in  order  as  much  as  possible  to  preserve 
the  ancient  But  all  that  remains  of  these 
two  codes  are  some  fragments  which  Cuja- 
cius  has  placed  at  the  end  of  the  Theodo- 
sian  code.  Seld,  Diss,  ad,  Flet,  c  5,  sec, 
2,  p.  78,  note. 

CODEX  JUSTINL^NEUS.  The  code 
of  Justinian ;  so  called  by  Justinian  himselfl 
Const.  Cordi  nobis,  de  em^ndat.  Cod,  §  6, 
cited  1  Mackeld,  Civ.Law,  61,  §  61,  note  (c). 

CODEX  REPETIT^  PR^LECTIO- 
NIS.  The  new  code  of  Justinian ;  or  the 
new  edition  of  the  first  or  old  code,  pro- 
mulgated A.  D.  634,  being  the  one  now 
extant  1  Mackeld.  Civ.  Law,  67,  §  69. 
Taylor's  Civ.  Law,  22.  See  Code  </ 
Justinian. 

CODEX  THEODOSIANUS.  Thecode 
of  Theodosius.    See  Code  of  Theodosius. 

CODEX  VETUS.  The  old  code.  The 
first  edition  of  the  code  of  Justinian ;  now 
lost     1  Mackeld.  Civ.  Law,  61^  §  61. 

CODICIL  [UL  codicUlus,  q.  v.]  A 
supplement  to  a  will,  or  an  addition  made 
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by  tbe  testator,  and  anB«(xed  to,  and  to  be 
taken  as  part  of  a  testament,  by  whick  its 
diepontiona  are  explained,  added  to,  or 
aHered*  2  BL  dm.  500.  4  Kemit  Cam. 
53L  1  SUph.  (hm  545.— A  testamen- 
tiry  disposiftion  snbaequent  to  a  will,  and  by 
wkieh  toe  will  ia  altered,  erolaised,  added 
to,  sabtracted  from,  or  confirmed  by  way 
of  repnUicatioB,  bat  in  no  case  totally  re* 
voked.  2  Wooddet.  Leet  284.  De  Grey, 
C.  J.  3  WiU.  518.  For  general  parpoeea, 
a  codicU  ia  considered  as  a  will,  the  d»> 
tioction  between  them  existing  only  in  their 
idatioa  to  each  other.  1  PowUlonDevisiSj 
20,  note  (4).  1  Steph.  Coin.  545.  By  the 
Sq^  Statute  of  Wills,  7  WUL  lY .  and 
1  Vict,  c  26,  tJie  torm  wiil  is  to  be  taken^ 
as  including  a  codioiL  And  the  role  is  the 
same  in  the  state  of  New^York  2  Rev. 
Stat.  [68,  §  71,]  12,  g  78.  So  that  a 
eodicU  most  be  execntod  with  the  same 
fennalities,  and  proved  in  the  same  manner 
as  the  will  itsel£  4  Keni't  Cam.  531.  See 
7  EUPs  (N.  Y.)  Bep.  346.  12  OiU  A 
Mns.2a8.  14,B.Manroe'8R^3d.  United 
Slates  IHge$ty  Will 

*^*  The  name,  and,  to  some  extent,  the 
modem  use  of  a  codicil,  are  taken  from 
the  codicillus  of  the  Roman  law,  which, 
however,  was,  in  many  reacts,  a  very  dif- 
ferent bstniment.     See  UodieiUus.    Two 
definitions  of  the  term  are  given  in  the  old 
dictionaries.     The  last  in  order  is  snbstan- 
tiafly  the  modem  definition,  bat  the  first, 
and  ^parently  the  preferred  one,  is  in  the 
following  woixis:  ''A  codicil  is  the  will  or 
testament  of  a  man,  concerning  that  which 
he  would  have  done  afler  his  death,  with- 
out the  a^ppoiiUing  af  an  executor"    Termee 
de  la  Ley.     '^  A  codicil  is  the  same  with  a 
testament,  bat  that  it  is  without  an  execu- 
tor."    CowelL    BhunL     This    definition 
seems  to  be  modelled'  after  the  idea  of  a 
codicillus  in  the  Roman  law,  which  was 
merely  an  informal,  and  subordinate,  but 
distinct  and  independent  species  of  wilL 
See  Codieillus.     its  peculiar  featurCj  how- 
ever, is  that  which  denies  to  a  codicil  the  ap- 
pointmerU  of  an  executor.    Dr.  Wooddeson 
observes  on  this  point,  as  if  in  explanation 
of  this  peculiarity,  that  codicils  were  never 
thought  to  require  the  appointment  of  a 
new  executor  to  carry  them  into  execution. 
£  Wooddes.   Lect,  284.    In  this  view,  no 
doubt,  we  may  still  say  with  propriety  that 
H  codicil  ia   '^  without  the  i^pointment  of 
lA  executor."    But  that  the  old  definition 
lljgnified  aomething  more  ia  obviofos  firom 
Vol  L 


the  language  of  Swinburne,  who  expressly 
lays  down  the  position  that  a  codicil  does 
not  admit  HbQ  i^pointment  of  an  executor, 
and  bases  upon  that  circumstance  the  pe- 
culiar and  principal  distinction  between 
it  and  a  wilL  Swinburne  on  Wills, 
part  1,  §  5,  n.  3,  p.  13.  It  is  hardly 
necessary  to  say  that  this  doctrine  of 
Swinburne's  is  not  now  law.  2  Wooddes. 
Leet,  uh,  sup, 

CODIClLLUa  Lat  [a  little  book, 
dimin.  of  codex,  a  book.]  In  the  Roman 
law.  A  codicil ;  an  informal  and  inferior 
kind  of  will,  in  use  amoi^  the  Romans.  Its 
peculiarities  were,  that  it  required  no  so- 
lemnity in  its  execution,  {nulktm  solemnitar 
tern  ordinationis  desiderant ;)  that  an  inhe- 
ritance could  neither  be  given  nor  taken 
away  by  it,  except  through  a  trust;  and 
that  it  might  be  made  before  as  well  as  af- 
ter a  testament  Inst,  2.  25.  1,  2,  3.  Li 
all  these  particulars,  but  especially  the  last, 
this  instrument  was  the  very  opposite  of 
the  modem  codicil  Supra,  Indeed,  by 
the  express  declaration  of  Justinian,  the 
law  of  wills  and  that  of  codicils  were  estab- 
li^ed  upon  entirely  difierent  foundations, 
(ne  confundatur  jus  testamentorum  et  cadi-- 
ciUorum,)    Inst,  2.  25.  2. 

The  expression  nullum  solemnitatem  in 
t^e  Institutes  (supra)  is  not  generally  un- 
derstood literally  to  mean  that  no  solemnity 
whatever  was  required  iff  the  execution  of 
a  codicil ;  but  only  that  a  less  degree  of  so- 
lemnity was  necessary  than  in  case  of  a 
will  Cooper^s  Justinian,  Notes  in  he. 
And  see  Big,  29.  7.     Cod,  6.  36. 

COE.  A  contraction  of  commune, 
Co^er ;  a  commoner.  Lesco^es;  the  com- 
mons.    Kelham, 

COE.  A  corruption  of  ceo,  (this)  con- 
stantly occurring  in  the  tract  called  Fet 
Assaver,  (q.  v.  pa^m). 

COEMPTIO.  Lat.  Mutual  purchase. 
One  of  the  modes  in  which  marriage  was 
contracted  among  the  Romans.  The  man 
and  the  woman  delivered  to  each  other  a 
small  piece  of  money.  The  man  asked  the 
woman.  An  sibi  materfamilias  esse  vellet, 
whether  she  would  become  to  him  a  mater- 
familias  (mistress  of  his  &mily) ;  to  which 
she  replied  that  she  would,  (se  velle).  In 
her  turn,  she  asked  the  man  whether  he 
would  become  to  her  s^  paterfamilias,  (mas- 
ter of  a  &mily).  On  his  replying  in  the 
afifirmative,  she  delivered  her  piece  of 
money  and  herself  into  lus  hands,  and  so 
became  his  wife.  AdartCs  Bom.  AnL  501. 
20 
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Cooper^ 8  Justinian,  l^oiBSj  *421. 
Cfiv.  Lawy  280,  281. 

COERCION.     [L.  Lat.  cohertio.'\ 
Btraint ;  compolsion.     See  Duress. 

Co^tationit  pcnan  nemt  patitnr.    No 

man  suffers  the  punishment  of  thought; 
no  man  is  subjected  to  punishment  for  his 
thoughts.  Dig.  48.  19.  18.  So  long  as 
an  act  rests  in  bare  intention,  it  is  not 
punishable  by  law.    BroonCs  Max.  [228.] 

COGNATES.  [Lat  cognatul  ReUtions 
by  the  mother's  side,  or  by  females.  1 
Mackeld.  Civ.  Law,  137,  note.  A  com- 
mon term  in  Scotch  law.  Ursk.  Inst.  b.  1, 
tit  7,  §  4.     BelTs  Diet 

COGNATI.  Lat  In  the  civU  law. 
Cognates ;  relations  by  the  mother's  side. 
2  Si.  Com.  235.  Relations  in  the  line  of 
the  mother.  Hale^s  Hist.  Com.  Law,  c.  xL 
Relations  by,  or  through  females ;  {qui  per 
fceminini  sexdts  personas  cognations  jungun- 
tur.)  Inst.  1.  15.  1.  Id.  3.  5.  A  man's 
cognates  are  his  mother,  grandmother, 
(mother's  mother,)  mother's  brother,  moth- 
er's sister,  sister's  son,  dbc  1  Mackeld. 
Civ.  Law,  137,  note. 

Relations  generally ;  properly,  by  blood ; 
persons  of  the  same  blood ;  (from  con,  to- 
gether, and  nati,  bom ;)  as  though  horn  to- 
gether, {una  communiterve  nati,  Gr.  v^yt- 
vtitj)  or  sprung  from  one  and  the  same 
source,  {ex  unonati;  ab  eodem  orti).  Dig, 
38.  8.  1.  1.  Id.  38.  10.  4.  1.  Id.  38.  10. 
10.  1. 

COGNATIO.  Lat  In  the  civil  law. 
Cognation.  Relationship,  or  kindred  gen- 
erally. Dig.  38,  10.  4.  2.  Inst.  3.  6.  pr. 
Bract.  foL  67.     Fleta,  lib.  6,  c  2. 

Relationship  through  femiales,  as  distin- 
guished from  agnatio,  or  relationship 
through  males.  Agnatio  a  patre  sit,  cogna- 
tio  a  matre.    Inst.  3.  5.  4. 

*^*  The  use  of  this  word,  Hike  that  of 
cognati,)  sometimes  in  one  of  tnese  senses, 
and  sometimes  in  the  other,  as  it  occurs  in 
the  civil  law  often  in  the  same  paragraph, 
renders  a  correct  translation  a  matter  of 
some  difficulty.  Thus,  in  the  following 
passages:  Sunt  autem  agnati  cognati joer 
virilis  sexds  cognationem  conjuncti,  quasi  a 
patre  cognatL — At  qui  per  fceminini  sexdLs 
personas  cogn&Hone  junguntur,  agoati  non 
sunt,  sed  alicLS  naturalijure  cognati.  Inst. 
1.  15.  1.  Here  both  cognati  and  cognatio 
are  used  in  their  general  sense,  in  explain- 
ing agnati,  and  the  passages  may  be  trans- 
lated thus :  ^^ Agnates  are  rehitions  {cognati\ 
imited  by  a  relationship  {per  cognationem,) 


of  the  male  sex,  as  though  related  {eognaH, 
bom  together,  having  a  conmion  origin) 
from  (by,  or  on  the  part  of)  the  father.— 
But  those  who  are  united  in  relationship 
{cognatione)  through  persons  of  the  female 
sex,  are  not  agnati,  but  otherwise  related 
by  a  natural  tie."     Here,  the  meaning  of 
cognati  begins  to  change  from  general  to 
particular,  or  to  the  technical    meaning 
which  was  given  to  it  in  contrast  with  that 
of  agnati.    And  this  is  fully  brought  out  in 
the  sentence  which  inmiediately  follows: 
^^Itaque  amitcs  tuceJUius,  non  est  tUn  agnatas, 
sed  cognatns,  itc.    Therefore  the  son  of 
your  paternal  aunt  is  not  an  agnate  to  joo, 
but  a  cognaU.''    See  also  InsL  3. 5. 4.    On 
the  other  hand,  cognatio  is  used  in  the  gen- 
eral sense  of  relationship  throughout  the 
sixth  title  of  the   third  book  of  the  In- 
stitutes.    Agnatio  is  called  by  Justinian  a 
technical  term  of  law,  (agnatio  ^tim  dvilit 
nomen  est,)  and  was  so  distinguished  from 
cognatio,  which  rests  on  the  broader  baas 
of  natural  law.     Inst.  1.  15.  3.     See  Agnor 
tio.     So,  cognatus  is  called  in  the  Digests  a 
natural  term  {nomen  naturals);  and  the 
same  passage,   quoting  Paulus,    explains 
cognatus  and  agnatus  (or  adgnatus)  to  diff^ 
as  genus  and  species.     Eveiy  agnatus  was 
a  cognatus,  but  not  e  converso.    Dig.  38. 10. 
10.   4.      And  see    Taylor's    explanation. 
Civil  Law,  314. 

COGNATIO.  Lat  In  the  canon  law. 
Consanguinity,  as  distinguished  from  affini- 
ty.    4  Beeves'  Hist  Eng.  Law,  56 — 58. 

Consanguinity,  as  including  affinity.  Id. 
ibid. 

COGNATIO.  Lat  In  the  common 
law.  Cousenage,  or  cosinage.  See  Codnr 
age. 

COGNATUS.  Lat  In  the  civil  law. 
A  relation  by  the  mother's  side ;  a  cognate. 

A  relation,  or  kinsman,  generally.  Sec 
Cognati,  Cognatio. 

COGNISANCE,  Cognizance,  Conusance, 

£,  Lat  cognitio,  q.  v.]  In  practice.  Ac- 
owledgment  or  recognition  of  light 
That  part  of  a  fine  in  which  the  defendant 
acknowledged  that  the  land  in  question  was 
the  right  of  the  complainant  2  BL  Ccmu 
350.  From  this  the  fine  itself  derived  its 
name,  as  being  sur  cognizance  de  droit,  kc 
and  the  parties  their  titles  of  cognixor  and 
cognizes.     Id.  351 — 363. 

Acknowledgment,  confession  or  admis- 
sion. The  name  of  an  answer  made  by  a 
defendant  in  an  action  of  replevin,  where  he 
has  acted  as  bailiff  to  another  in  pialnng  a 
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distress,  by  which  he  acknowledges  the  tak- 
ing, bat  insists  that  such  taking  was  l^al, 
as  he  acted  by  the  command  of  one  who 
had  a  right  to  distrain.  8  Bl,  Com,  149. 
See  Cognoecere, 

Judicial  notice,  or  examination ;  the  hear- 
ing of  a  matter  judicially.  As,  "  to  take 
cognizance  of  a  cause,"  CotoelL  Blount, 
Jurisdiction  of  a  court  over  a  cause,  usu- 
aDy  of  an  exclusive  character.  Cognisance 
(or  rather  contisance)  of  pleas  in  English  law 
is  a  privilege  or  franchise  granted  to  a  city, 
town  or  corporation,  and  sometimes  to  an 
individual,  to  hold  pleas,  (i.  e.  to  hold 
courts  and  hear  causes^  within  the  precinct 
of  the  franchise.  Termes  de  la  Ley^  voc  Co- 
numnce.  See  To  hold  pleas.  And  it  in- 
volves the  power  of  calling  a  cause  or  plea 
out  of  another  court  in  which  it  has  already 
been  commenced.  Id,  CotoelL  2  Arch. 
Pract  191.  The  claim  of  conusance  very 
seldom  occurs  in  practice,  and  the  few  mod- 
em instances  to  be  found  in  the  books  are 
of  claims  of  the  universities  of  Oxford  and 
Cambridge.     Arch.  JT.  Pract.  234. 

COGNITIO.  Lat  [from  cognoscere,  to 
tnow,  to  understand,  to  hear,  to  acknow- 
ledge, to  confess.]  In  old  English  law. 
The  acknowledgment  of  a  fine;  the  cer- 
tificate of  such  acknowledgment  Potestas 
reeipiendi  cognitiones ;  the  power  of  taking 
aclmowledgments.  Beg.  Grig.  IfiSb.  I>e 
cognitumibtis  certificare  ;  to  certify  (give  a 
certificate)  of  acknowledgments,    id.  ibid. 

Cognizance,  or  jurisdiction.  Ifujusmodi 
causes  cognitio  ad  forum  spectat  ecclesiasti- 
cum  ;  the  cognizance  of  this  kind  of  cause 
belongs  to  the  ecclesiastical  tribunal.  Bract. 
fol  302  b.  Artie.  Cleri,  c.  6.  Cognitio 
placitorum;  cognizance  of  pleas.  10  Mod. 
126. 

COGNITIO.  Lat  In  the  Roman  law. 
The  judicial  examination  or  hearing  of  a 
cause.  Plin.  Epist.  vii.  33.  How  the 
cognitiones  before  the  emperor  were  con- 
ducted, see  Dig.  28.  4.  3.  The  term  was 
adopted  in  feudal  law.  Feud.  Lib.  2, 
titl. 

COGNITIONTS  CAUS^  Lat  (For 
the  purpose  of  asce^^ning.)  In  Scotch 
practice.  A  name  given  to  a  judgment 
or  decree  pronounced  by  a  court,  ascer- 
taining the  amount  of  a  debt  against  the 
estate  of  a  deceased  landed  proprietor,  on 
cause  shown,  or  after  a  due  investigation. 
BelVs  Diet. 

COGNITOR.     L.  Lat     [from  cognos- 
cere,  to  acknowledge.]    In  old  English  law. 


One  who  acknowledges ;  a  cognizor,  or  co- 
nusor.    See  Cognizor. 

COGNITOR.  Lat  In  the  Roman  law. 
An  advocate  or  defender  in  a  private  cause ; 
one  who  defended  the  cause  of  a  person 
who  was  present     Brissonius.    Calv.  Lex. 

COGNIZATUS.  LLat  [from  co^iTiof- 
cerCy  to  acknowledge.]  In  old  English  law. 
One  to  whom  an  acknowledgment  is  made ; 
a  cognizee,  or  conusee.     See  Cognizte. 

COGNIZOR,  Conusor.  [L.  Lat  co^t- 
tor.]  In  old  conveyancing.  The  party  levy- 
ing a  fine.  2  ^/.  (7om.  360,  361.  The  party 
defendant  in  the  proceedings,  who  acknow- 
ledged the  other  party's  right  to  the  land 
in  question.* 

COGNIZEE,  Conusee.  [L.  Lat  cogniza- 
tus.]  The  party  to  whom  a  fine  was  levied. 
2  Bl.  Com.  361.  The  party  plaintiff  in  the 
proceedings,  to  whom  the  other  party's  ac- 
knowledgment of  his  right  to  tne  land  in 
question  was  made.* 

COGNOMEN.  Lat  In  the  Roman 
law.  The  last  of  the  three  names  by  which 
all  Romans,  at  least  those  of  good  family, 
were  designated.  The  first,  or  prcenomeny 
served  to  denot^the  individual ;  the  second, 
or  nomen^  the  clan  or  genSy  and  the  third, 
or  cognomen,  the  house  or  familia  to  which 
he  belonged.  Inst.  2.  20.  29.  Adam^s 
Rom.  Ant.  35.  Dig.  28.  2,  1.  Brands. 
There  was  sometimes  a  fourth  name,  termed 
agnomeHy  (q.  v.)  Inst.  ub.  sup.  Butler* s 
Hor.  Jur.  28. 

In  English  law.  A  surname.  A  name 
added  to  the  nomen  proper,  or  name  of  the 
individual ;  a  name  descriptive  of  the  family. 
Some  of  the  earliest  English  surnames  were 
formed  (as  in  much  earlier  times)  by  taking 
the  father's  name,  and  prefixing  the  word 
filius  or  JitZy  (son).  Fleta  mentions  filius 
Willielmi,  (the  son  of  William,  or  Fitz 
William,)  and  Jilius  Petri,  (the  son  of 
Peter,  or  Fitz  Peter,)  as  examples  of  the 
cognomen  of  that  period.  Fleta,  lib.  4,  c. 
10,  §  7.  Sometimes  the  word  Jilius  was 
merely  understood,  as  Hughbertus  Roberti, 
Hughbertus  Walteri.  Bract,  fol.  188  b. 
Cognomen  majorum  est  ex  sanguine  trac- 
turn,  hoc  intrinsecum  est ;  agnomen  extrin- 
secum,  ah  eventu  ;  a  cognomen  or  surname 
is  derived  from  the  blood  of  one's  ancestors, 
this  is  intrinsic ;  an  agnomen  is  extrinsic, 
(or  of  foreign  origin,)  being  derived  from 
some  event     6  Co.  65. 

COGNOSCE,  [from  Lat  eognoscere,  to 
know.]  In  Scotch  practice.  To  examine } 
to  inquire  into.     "  -Brieves  for  cognoscing  an 
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idiot  or  fnrious  penon.'^  Beir$  Diet  voc. 
Idiots.     See  6  Belfs  Appeal  Cam,  241. 

COGNOSCEBE.  Lat  In  the  civil  kw. 
To  hear  a  cause.     Briuoniui.     Calv.  Lex, 

COGNOSCERE.  Lat  In  old  prac- 
tice. To  acknowledge.  Bene  cognoscit 
capiicnem  ;  he  well  acknowledges  the  tak- 
ing. 1  Salk.  3,  pL  8.  Cognovit ;  he  has 
acknowledged.  Bee  infra.  Bene  co^noeeo; 
1  well  ackaowledge.  Ileia,  lih.  5,  c  6, 
§47. 

COGNOVIT  ACTIONEM.  L.  Lat  (Ho 
hath  acknowledged  the  action) ;  sometimes 
simply  termed  a  COGNOVIT.  In  prac- 
tice. A  written  confession  of  aa  action  at 
law,  signed  by  the  defendant,  or  his  att<M^ 
ney,  giv^i  to  Uie  plaintiff  after  receiving  his 
declaration,  and  before  plea.  In  substance, 
it  acknowledges  the  demand  to  be  just,  and 
authorises  the  plaintiff  to  enter  judgment 
for  a  sum  named,  either  absolutely,  or  upon 
specified  conditions,*  1  TidtTe  Pr.  669. 
Where  it  is  given  after  plea  pleaded,  it  is 
usually  termed  a  relicta,  or  reOcta  and  cog- 
novit.    Id.  ibid.     See  Belicta, 

COHABIT.  [fromlM.cokahitare,q.r.] 
To  live  together  as  husband  and  wife ;  to 
live  together  at  bed  and  board.  Burr. 
Settl.  Caeesy  26. 

To  live  together,  as  in  the  same  house. 
''That  his  sisters,  the  lady  Turner  and 
Arabella  Clerk,  might  coJialnt  in  the  capi- 
tal house."     2  Vem.  823. 

COHABITARE.  L.  Lat  [from  con,  to- 
gether, and  Jiabitare,  to  dwell,  or  be  often 
with.]  In  old  English  law.  To  live  with, 
or  together,  as  husband  and  wife ;  to  be 
often  with,  or  together ;  to  cohabit  Stat. 
Westm.  2,  c.  84.  CohabitabaHt  utviret 
uxor.    Dyer,  76  b,  (Fr.  ed). 

COHJfiRES.  Lat  [from  con,  together, 
and  hceres,  an  heir.]  In  old  English  law. 
A  co-heir,  or  joint  heir.  Co^ceredee  ;  co- 
hehrs.  A  term  applied  to  coparceners,  who 
constitute,  as  it  were,  one  heir  or  body ; 
{quasi  unum  corpus  propter  unitatem  juris 
quod  habenty  Bract.  I6L  76  b,  67  b.  Co- 
heres parttceps  cum  co-hserede  participe; 
coparcener  with  coparcener.    Id.  foL  97  b. 

COHERTIO.  L.  Lat  [from  coercere, 
corrupted  to  cokercere,  to  compel]  In  old 
English  law.  Coercion;  the  coercive  pow- 
er of  a  court  Bract.  foL  844.  Stat 
Westm.  2,  c.  84.  Lord  Coke  uses  cohertion 
as  an  English  word.     2  Inst.  486. 

Restraint  without  process  of  law,  Fleta, 
lib.  2,  c  47,  §  18. 

COIF.    [L,  Lat  coif  a,  from  Fr.  coiffe; 


hirretum.l  In  En^ish  practice.  Acot^uii 
for  the  head,  formerly  worn  as  a  distiactiye 
badge  by  Serjeants  at  law,  {tegmen  eapittoft 
aiimm  quo  insigniuntur  servientes  ad  legem.) 
Spelman,  voc.  Coif  a.  It  is  mentioned  ly 
Matthew  Paris  as  early  aa  A.  D.  1269,  imder 
the  name  of  coifa,  frt)m  the  Fr.  eoife.  Sk 
John  Fortescue  caUs  it  birretuny  (q.  y] 
De  Laud.  Leg.  Angl.  c  60.  The  original 
use  of  this  covering  is  supposed  to  We 
been,  to  conceal  the  clerical  tonsure,  (q.  f.) 
Matt.  Par.  apud  Spelmam,  uh,  sup. 

COIFA.  K  Lat  In  old  recocds.  k 
coil     Spelman.    See  Cotf. 

COILLER.  L.  Fr.  To  collect  BtiO. 
c  21.     Bendl.  pL  26. 

COIBE.  Lat  [from  oon,  tether,  and 
tre,  to  go.]  In  the  civil  law.  To  eoaie  to- 
gether ;  to  associate  as  one  body.  Corpfu 
cut  licet  coire  ;  a  body  which  is  allowed  to 
associate  as  a  corporation,  (coUegina^ 
Dig.  84.  6.  20.    See  Dig.  4a  3. 

COIS.  A  contraction  of  eommwm.  1 
InHr.  CUr.  9. 

COJUDICES.  Lat  In  old  EngM 
law.  Associate  judges  haviiig  equal^  of 
power  with  others.  Treatise  of  the  Mat- 
ters of  the  Chauneerie,  TL  ffargr.  Law 
Tracts. 

COLIBERTUS,  ColUbertut,  QmUber- 
tus,  (plur.  COLIBERTI.)  L.  Lat  C^ 
berti,  or  coleberti,  are  a  class  of  inferior 
tenants  mentioned  in  Domesday,  whom 
Lord  Coke  considers  to  have  been  tenants 
in  free  socage  by  free  rent  Domesday, 
cited  in  Cowell.  Co.  LitL  6  b,  86  a.  Cow- 
ell  defines  them  also  to  be  such,  as,  bebg 
villeins,  were  manumitted. 

COLLATERAL.  [L  Lat  eoUeUeraUs, 
from  con,  together,  and  lateralie^  on  the 
side.]  Connected  by,  or  on  the  side.* 
Commg  in,  or  adhering  to  the  aide  of  any 
thing.  Termes  de  la  Jjeg,  Hceredes  k  la- 
tere venientes  ;  heirs  coming  in,  on,  otfiom 
the  side,  coUateral  heirs.  BracU  foL  20  b. 
Answering  to  the  u  vXi/Mv  marts^nt,  in  the 
Greek  of  Uie  civil  law.    Nov.  118»  c  3. 

That  which  is  beside  another  thing;  ad- 
ditional   See  tn/ro. 

COLLATERAL  CONSANGXTINITy 
or  KINDRED.  [L  Lat  cognatio  a  laten.] 
That  kind  of  ccmsaiiguinity,  kindred  or  re- 
Jationship,  which  exists  between  pemas 
who  are  descended  from  one  and  the  same 
stock  or  ancestor,  whether  near  or  remote; 
as  between  two  brothers  desc^idedfrom 
the  same  Either,  or  between  two  cousins 
descended  from  the  saiao  gnawifcthei;    2 
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SL  Om.  d04,  205.  It  is  thus  distin- 
goifllied  from  lineal  eohsanguinity,  in  which 
the  relatives  are  descend^  the  one  from 
the  other.  IcL  204.  See  Lineal  eonsan- 
gnxiUUf, 

Lineal  consangninity  being  usually  re- 
presented by  a  perpenaicnlar  or  right  line, 
(Unea  recta,)  in  which  the  kindred  are 
ranked  relatively,  one  above  or  below  the 
other,  le  father,  son,  grandson,  collateral 
consanguinity  is  properly  denoted  by  one 
or  more  traneveree  lines,  crossing  this,  or 
proceeding  obliquely  from  it  on  the  side  (h 
latere)  upon  which  the  kindred  are  ranked 
in  their  order.     See  Dig,  38.  10.  9.  10. 

COLLATERAL  ISSUE.  In  practice. 
An  issue  taken  upon  matter  aside  from  the 
mtrinsic  merits  of  the  action,  as  upon  a 
plea  in  abatement ;  or  aside  from  the  direct 
and  regular  order  of  the  pleadings,  as  on  a 
demurrer.  2  Arch,  Pr,  1,6;  book  2,  part 
1,2. 

The  term  collateral  is  also  applied,  in 
England,  to  an  issue  raised  upon  a  plea  of 
diversity  of  person,  pleaded  by  a  criminal 
who  has  been  tried  and  convicted,  in  bar 
of  execution,  yiz. :  that  he  is  not  the  same 
person  who  was  attainted,  and  the  like.  4 
Bl  Gom.  896. 

COLLATERAL  LIMTTATIOK  In  the 
kw  of  estate.  A  limitation  of  an  estate 
which  gives  an  interest  for  a  specified  pe- 
riod, but  makes  the  right  of  enjoyment  to 
depend  on  some  collateral  event ;  as  a  limi- 
tation of  an  estate  to  a  man  and  his  heirs, 
tenants  of  the  manor  of  Dale,  or  to  a  wo- 
man during  widowhood,  Ac  4  Kenfs 
Com.  138. 

COLLATERAL  SECURITr.  A  secu- 
rity in  addition  to  or  besides  another,  or 
prmcipal  security ;  to  be  resorted  to  in  case 
of  fkilure  of  the  principal  security.  A  bond 
in  thb  sense  is  collateral  security  to  the 
mortgt^e  which  it  accompanies,  although 
the  mortmge,  in  its  form,  purports  rather 
to  be  collateral  to  the  bond.*  Termes  de 
la  Ley. 

COUiATERAL  WARRANTY.  A 
warranty  of  lands,  collateral  to  the  title  of 
the  heir,  or  him  upon  whom  the  warranty 
&2b ;  a  warranty  made  by  a  person  who  is 
collateral  to  the  title,  i  e.  a  person  out  of 
the  Ene,  or  on  the  side  (h  tatere)  of  the 
title,  and  through  whom  the  title  did  not 
pass.*  IdtL  sect  717.  Described  in  the 
oooks  to  be  '^  where  the  heir^s  title  to  the 
hmd  neither  was,  nor  could  have  been  de- 
rrred  from  the  warranting  ancestor."     2 


Bl  Com.  301.  4  Kenfs  Com.  469.  Story, 
J.  1  Sumner's  R.  262.  As  where  a  young- 
er brother  released  to  his  father's  disseisor 
with  warranty,  this  was  collateral  to  the 
elder  brother.  Litt.  sect  706,  707.  So 
where  a  son  purchased  lands  in  fee,  and 
his  fkther  disseised  him,  and  aliened  to  an- 
other with  warranty,  and  died,  this  was  a 
collateral  warranty  to  the  son.  Id.  sect 
704,  705.  See  2  HUliard's  Real  Prop. 
361,  362.  U.  S.  Digest,  Collateral  war- 
ran^.     See  Lineal  warranty. 

%*  The  distinction  between  lineal  and 
collateral  warranty  seems  to  have  always 
been  a  subtle  one,  and  not  easily  appre- 
hended ;  and  the  most  careful  definitions 
given  in  the  books  are  not  firee  from  ob- 
scurity, owing  in  a  great  degree  to  the 
peculiar  meanii^  given  to  the  word  col- 
lateral. Lord  Coke,  in  commenting  upon 
Littleton,  (sect  717,)  observes  thai  "it  is 
not  adjudged  in  law  a  collateral  warranty 
in  respect  of  the  blood,  for  the  warranty 
may  be  collateral,  albeit  the  blood  be 
lineal,  and  the  warranty  may  be  lineal,  al- 
beit the  blood  be  collateral  But  it  is  in 
law  deemed  a  collateral  warranty  in  re- 
spect that  he  that  maketh  the  warranty  is 
collateral  to  the  title  of  him  upon  whom 
the  warranty  doth  fell"     Co.  Litt.  376  a. 

COLLATERALES  ET  SOCIL  L.  Lat 
Assessors ;  assistants  and  associates  [of  the 
chancellor].  Former  titles  of  masters  in 
chancery.  2  Reeves^  Hist.  Eng.  Law,  251. 
Fleta,  lib.  2,  c  13,  §  12.  So  called,  be- 
cause they  sat  by  his  side  at  a  certain  table 
in  Westminster  Hall,  and  in  other  places. 
Treat,  of  the  Maisters  of  the  Chauneerie, 
IL 

COLLATIO.  Lat  [from  conferre,  to 
bring  or  put  together;  to  confer.]  A 
bringing  or  putting  together;  a  throwing 
into  one  fund  or  mass.  See  CoUatio  bo* 
norum. 

Contribution  or  average,  in  maritime  law. 
Loccen.  de  Jur.  Mar.  lib.  2,  c.  8,  §  1. 

A  comparison  of  two  things  by  putting 
them  together.  CoUatio  signorum  or  sigil- 
lorum;  comparison  of  seals.  The  ancient 
mode  of  testing  the  genuineness  of  a  seal^ 
by  comparing  it  with  another  known  to  be 
genuine.  Bract,  fol.  389  b,  398  b.  Fleta, 
Kb.  6,  c  34,  §  5.  See  Comparatio  litsra^ 
rum.  Comparison  of  hands. 

A  conferring  or  bestowment  of  a  thing; 
collation.  Reg.  Orig.  31  b.  See  CoWir 
iion. 

COLLATIO  BONORUM.    In  tixe  civil 
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law.  Collation  of  goods.  A  bringing  to- 
gether of  goods  or  property  into  a  com- 
mon fund ;  especially  of  property  received 
of  a  testator  oy  way  of  advancement,  for 
the  purpose  of  a  more  equitable  division 
among  the  heirs.  Dig,  37.  6.  1.  Coop- 
er's Ju9tin.In9t  Notes,  *674, 675.  Cod. 
6.  20. 

This  term  has  been  applied,  in  the  com- 
mon law,  to  the  bringing  of  any  portion  or 
sum  of  money  advanced  by  a  father  to  a 
son  or  daughter,  into  hotchpot,  or  common 
fund,  in  order  to  have  an  equal  share  with 
the  other  children,  of  his  personal  estate 
when  he  dies,  in  pursuance  of  the  statute 
of  distributions.  Tomlins^  2  BL  Com, 
617.  4  Kent's  Com,  419.  1  Sumner's 
i?.  421.     See  Hotchpot. 

In  Louisiana,  this  return  of  property  to 
the  mass  of  the  succession  is  termed  ddla- 
tioHy  or,  in  French,  rapport.  Civil  Code 
of  Louisiana,  Art,  1306 — 1367.  4  Kenfs 
Com,  419,  note. 

COLLAllON  TO  A  BENEFICK  [L. 
Lat  collatio  beruficii,']  In  English  ecclesi- 
astical law.  The  conferring  or  bestowing 
of  a  benefice  by  the  bishop,  where  he  has 
himself  the  advowson,  or  right  of  patronage, 
and  which  single  act  of  collation  effects 
all  that  is  done  in  common  cases  by  the 
acts  of  presentation  and  institution,  2 
£1,  Com,  22.  Or,  in  other  words,  the  pre- 
sentation and  institution  are  one  and  the 
same  act,  and  taken  together  are  called  a 
collation,  1  Bl.  Com.  391.  1  Wooddes. 
Led,  193.  The  advowson,  in  such  cases, 
is  termed  an  advowson  collative.  2  Bl, 
Com,  22. 

COLLECTORES.  L.Lat  In  old  Eng- 
lish law.  Collectors ;  persons  appointed  to 
make  collections  for  another.  In  a  writ  of 
protection  in  the  Register,  granted  to  the 
Hospital  of  St  John  of  Jerusalem,  they 
are  classed  with  procuratores,  attomati  and 
nuncii.     Beg,  Grig,  282  b. 

COLLEGA.  Lat  In  the  civil  law.  A 
colleague;  an  associate;  one  having  the 
same  power  with  another,  (qui  sunt  efus- 
dem  potestatis).     Dig.  60.  16.  173. 

COLLEGATARIUS.  Lat  In  the  civil 
law.     A  co-legatee.     Inst,  2.  20.  8. 

COLLEGE,  [from  Lat  collegium,  q.  v.] 
A  collection,  assemblage  or  company  of 
persons.  An  association  of  persons,  au- 
thorized by  law,  for  the  performance  of 
some  dutjr  or  office,  or  the  attainment  of 
some  object,  whether  literary,  scientific, 
political  or  ecclesiasticaL 


COLLEGI ALITER.  L  Lat  [from  (d- 
legium,  q.  v.]  In  a  corporate  capacity.  S 
Kent's  Com.  296. 

COLLEGIATE  CHURCH.  Li  English 
ecclesiastical  law.  A  church  built  and  en- 
dowed for  a  society  or  body  corporate  of  a 
dean  or  other  president,  and  secular  priests, 
as  canons  or  prebendaries  in  the  said 
church.  Such  as  the  churches  of  West- 
minster, Windsor,  and  others.     CowelL 

COLLEGIUM.  Lat  [fit>m  colligen,\f> 
gather  together ;  Gr.  «««ni^]  In  the  civil 
kw.  An  association  of  persons,  usaally 
of  the  members  of  a  trade  ;  a  corporation, 
company,  or  college ;  (otherwise  called  wn- 
versitas^  established  by  authority  of  law. 
Dig,  3.  4.  1.  et  per  tot  See  Id,  47.  22. 
It  necessarily  consisted  of  three  persons  at 
least,  {tree  faciunt  collegium).  Dig.  50. 
16.  85.  A  collegium  which  was  confirmed 
by  special  enactment,  or  by  a  senates  con- 
sultum,  or  an  imperial  constitution,  was 
called  collegium  licitum,  or  legitimium. 
Otherwise  it  was  illegal,  {illidtum).  Dig. 
41.  22.  3.  1.  2  Kenfs  Com,  268,  269. 
See  Tagl,  Civ,  Law,  667,  668,  570.  As 
to  the  application  of  this  word  in  English 
law,  see  Dger,  233  b,  267. 

COLLEGIUM  AMMIRALTTATIS.  L 
Lat  The  college  or  society  of  the  admir 
ralty.  See  a  description  of  this  institutioB 
in  Loccenius  de  Jur,  Mar.  lib.  2,  c  2. 

COLLIGENDUM  BONA  DEFUNCTL 
See  Ad  colligendum, 

COLLISION.  (Lat  coUitio,  from  cotti- 
dere,  to  dash  together ;  Fr.  abordage^  A 
dashing,  or  violently  running  together. 
Usually  applied  to  the  running  foul  of  Tas- 
sels. Sometimes  distinguished  from  aUi- 
sion,  (q.  v.)  Jacobsen's  Sea  Laws,  324. 
Strykius  de  Collis,  Nov,  cited  tWrf.  8 
Kent's  Com,  230,  302,  note.  AhboUi» 
Ship,  part  3,  ch.  I. 

COLUSTRIGIUM.  L.  Lat  Uuad 
eollum  stringens,  binding  the  neck.]  In  old 
English  law.  The  pillory.  Spelman,  Cw- 
ell,  voc  Pillory,  Called  in  Saxon  AaI^ 
fang  or  healsfang.  In  old  Scotch,  "the 
j^ggs."  Skene  de  Verb,  Signif.  Mr.  Bar 
rin^n  translates  the  word,  streich-neekj 
and  hence  infers  that  the  offender  was  ac- 
tually suspended  by  the  neck.  Obs,  Stat 
56,  211.  But  stringere  does  not  signify 
"  to  stretch,"  but  "  to  grasp  or  bind."  See 
Healsfang,  Pillory. 

COLLOBIUM.  L.  Lat  A  hood  or 
covering  for  the  shoulders,  formerly  worn 
by  Serjeants  at  law,  {cucullus,  sive  Muper- 
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humeraltf  quo  induuntur  $erv%enies  ad  le- 
gem.)   Spelman, 

COLLOCATION.  Fr.  In  French  law. 
The  arraDgement  or  marshalling  of  the 
creditors  of  an  estate  in  the  order  in  which 
tliej  are  to  be  paid  according  to  law. 
Merlin,  ReperU 

COLLOQUIUM.  L.  Lat  [from  eoHo- 
qui,  to  speak  together,  to  converse.]  In 
pleading.  Conrersation;  discourse.  A  term 
applied  to  that  part  of  the  declaration  in 
actions  of  slander,  where  it  is  alleged  that 
the  defendant  spoke  the  words  in  a  certain 
discourse  or  conyersation  {in  quodam  coHo- 
quia,)  which  he  had  with  others,  or  with 
the  plaintifif  in  the  presence  of  others,  con- 
cerning the  plaintiff;  and  which  is  followed 
by  an  averment  that  the  words  were  spo- 
ken of  and  concerning  the  plaintiff.  2 
CkitL  PL  633.  Bronson,  J.  2  HilCs  (N. 
Y.)  Hep.  282,  284.  The  term  colloquium 
is  also  sometimes  applied  to  the  whole  of 
this  averment  1  Chitt.  PI.  403.  1  Star- 
hie  on  SlandcTy  383.  Cooke  on  Defamct- 
Hon,  92. 

COLLUSION.  [Lat  eollusio,  from  col- 
luderey  to  plaj  together.]  A  deceitful 
agreement  or  compact  between  two  or 
more  persons,  for  the  one  party  to  bring 
an  action  against  the  other  for  some  evU 
purpose,  as  to  defraud  a  third  party  of  his 
right  Cowell.  Beg.  Grig.  179.  Termes 
de  la  Ley,  An  agreement  between  two  or 
more  persons  to  defraud  another  by  the 
forms  of  law,  or  to  employ  such  iorms  as 
means  of  accomplishing  some  unlawful 
object 

COLLYBISTA.  Grseco-Lat  [Gr.  «x- 
V'^r^.]  In  the  civil  law.  A  money- 
changer ;  a  dealer  in  money,  (arpentarius, 
nummularius,  trapezita.)  See  Argentarius, 
COLLYBUM.  Gr»co-Lat  [Gr.  wxx*- 
^r.]  In  the  civil  law.  Exchimge,  (cam- 
Hum).  Groliue  de  Jur.  Bell.  lib.  2,  c.  12, 
§  3,  oar.  4. 

COLNE.  Sax.  In  Saxon  and  old  Eng- 
lish law.  An  account  or  calculation.  1 
Eeeve**  Hist.  JEng.  Law^  284,  note.'  Other- 
wise written  cone.  Bract.  foL  86  b.  Spel- 
man,  voc.  Cone  et  Key.  Cowell.  See 
Cone  ik  Key. 

COLOMBIER.  Fr.  In  French  law. 
A  dove-cot  or  pigeon-house.  Guyoty  Inst. 
Feod.  ch.  21. 

COLONIA,  Colonica.  L.  Lat  [from 
colonuSy  q.  v.]  In  old  European  law.  A 
portion  of  land  assigned  to  a  single  colonus 
for  cultivation,  as  a  task,  (ad  unius  cohni 


pensum  designata.)  Or  a  country  house, 
with  sufiScient  land  for  the  support  of  a 
husbandman  and  his  family.     Spelman. 

COLONUS.  Lat  [from  colere,  to  cul- 
tivate.] In  old  European  law.  A  hus- 
bandman ;  an  inferior  tenant  employed  in 
cultivating  the  lord^s  land.  A  term  of 
Roman  origin,  corresponding  with  the 
Saxon  ceorl.  1  Spenc^s  Chancery^  61. 
See  Barrmgt.  Obs.  Stat.  302,  note  [u], 

COLOR.  Lat  Colour.  A  term  of  the 
ancient  rhetoricians,  adopted  at  an  early 
period  into  the  language  of  pleading  in 
actions  at  common  law.  Steph.  PI.  202. 
Color  a  rhetoribus  appellatur  prohabilis 
aXicujus  rei  causa^  qud  quod  falsum  aut 
turpe  est  velamus.  Colour  is  called  by  the 
rhetoricians  the  probable  cause  of  any 
thing,  with  which  we  disguise  what  is  false 
or  base.  Tumeb.  in  notis  ad  Quinctil. 
cited  Steph.  PI.  Appendix,  Note  (49). 

In  a  general  sense,  mere  appearance  as 
distinguished  from  reality ;  the  exterior  or 
prima  fades  of  a  thing ;  a  false  or  assumed 
appearance;  a  cover,  cloak,  disguise  or 
pretext*    See  Prima  facie.  Color  officii. 

COLORE.  Lat  By  color  (of  a  sup- 
posed estate  or  right)  Usually  taken  in  a 
bad  sense.  Towns.  PI.  24.  See  Colore 
officii. 

COLOR  OFFICIL  L.  Lat  Colour  of 
office.  The  mere  semblance,  shadow  or 
false  appearance  of  official  authority.*  The 
dissembling  £Eu;e  of  the  right  of  office. 
Termes  de  la  Ley.  The  use  of  official  au- 
thority as  a  pretext  or  cover  for  the  com- 
mission of  some  corrupt  or  vicious  act* 
See  Colore  officii. 

COLORABLE.    See  Colourable. 

COLORE  OFFICIL  L.  Lat  [L  Fr. 
per  colour  de  son  office.]  By  color  of  office ; 
under  pretence  of  official  authority.*  This 
term  is  always  taken  in  a  bad  sense  {in 
malam  partem,)  and  differs  from  the  words 
virtute  officii,  or  ratione  officii,  which  are 
always  taken  in  a  good  sense,  {in  bonam 
partem) ;  and  where  the  office  is  the  just 
cause  of  the  thing,  and  the  thing  is  pursu- 
ant to  the  office.  See  2  Esp.  N.  P.  C.  642, 
cited  9  East,  364.  But  colore  officii  implies 
that  the  thing  is  under  pretence  of  office, 
but  not  dulv,  and  the  office  is  no  more  than 
a  cloak  to  deceit,  and  the  thing  is  grounded 
upon  vice,  and  the  office  is  as  a  shadow 
thereto.  Plowd.  64,  arg.  See  Id.  68. 
Termes  de  la  Ley. 

COLOUR.  [Lat  co/or,  q.  v.]  In  plead- 
I  ing.    An  apparent  or  prima  fade  right 
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**To  give  e<^!i]^  is  ta admit  sncli  a  riglit 
SUph.  PI  202,  208.  Cobur  ii  of  two 
kinds,  implied  and  expressed. 

Implied  colour  k  that  which  is  natmally 
inherent  in  the  steoctore  of  all  pleas  in  con- 
fession and  avoidance.  J<L  806.  That  is, 
they  all  admit  a  riff  hi  in  the  opposite  party, 
but  at  the  same  time  avoid  it*  See  Com- 
/e$8ian  and  avoidamce. 

Exprett  colour  is  defined  to  be,  ^  a 
feigned  matter  pleaded  by  the  defendant 
in  an  action  of  trespass,  from  which  the 
plaintiff  seems  to  have  a  good  cause  or  ac- 
tion, whereas  he  has  in  truth  only  an  ap- 
pearance or  colour  of  cause."  nac,  Abr, 
Trespass,  (T.  4).  Or,  in  the  words  of  the 
author  of  the  Tentus  de  la  Ley,  it  is 
^feigned  matter  which  the  defendant  or 
tenant  uses  in  his  bar  [plea,]  when  an  ac- 
tion of  trespass  or  an  assise  b  brought 
against  him,  m  whidi  he  gives  tiie  demsura- 
ant  or  plaintiff  a  show  at  Jirat  tight  that  he 
hath  good  cause  of  action,  where  in 
truth  it  is  no  just  cause,  but  only  the 
tolour  and  face  of  a  oause."  See  tiiis 
subject  further  explained  in  Stephen  on 
Pleading,  206,  et  seq.  Id.  225,  (Am. 
ed  1824),  4t  eeq.  8  Heeve^  MisL  Eng, 
Law,  486. 

COLOURABLE  PLEADING.  The 
practice  of  giving  c(^our  in  pleading.  8 
Meevee'  Hist  Eng,  Law,  438. 

COLPARE.  L.  Lat  In  old  English 
law.  To  lop  or  top,  as  trees ;  to  cut  off 
tlie  boughs.  Cowell.  Colpatura ;  a  lop- 
ping or  topping  of  trees.    Id. 

COLPER.  L.Pr.  To  cut  LL.  Oul. 
Cong.  L  18. 

COLPICIUM.  L.  Lat  In  old  records. 
Salvis  colpiciis  infra  boeeum  predictum. 
The  editor  of  Cowell  (who  is  followed  by 
Blount,)  citing  an  old  charter  in  which 
these  words  occur,  supposes  that  by  co/- 
pkiis  is  meant  sainplara  [siblings!]  or 
young  poles,  Ac  This  word  undoubt- 
edly is  the  Latin  fonn  of  the  English  cop- 
pice or  copse-wood ;  L  e.  young  wood,  sub- 
jected to  frequent  cutting  or  lopping 
(colpatura),  and  probably  tiie  same  with 
sylva  cadua,  (q.  v.V* 

COLPINDACH.  In  old  Scotch  kw.  A 
young  beast  or  cow,  of  the  age  of  one  or 
two  years ;  in  later  times  called  a  cmm^cmA, 
or  quoyaeh.  Skene  says  it  is  an  Irish 
word,  and  properly  signifies  a^bo^^^^lfoioer, 
(ane  fiit  follower)/  -De  Verb.  Sigmf. 

COLUMBARITJM.  LbL  [from  cUumba, 
a  dove.]    In  old  English  Uew.    A  dore- 


houae,  or   dove-cot     Shep.    Touek  10. 
Towne.  PI.  183. 

COMANDER,  Vomaunder.  L  Pr.  To 
c<Mnmit  or  send  ComaH$tdes  a  lapn$tm; 
committed  to  prison.     Britt  c  21. 

COMBARONES.  L.  Lat  InokiEsg- 
lish  law.  Fellow  barons ;  fellow  diam. 
The  citiiena  or  freemen  of  the  Cinoae  ports 
being  ancientiy  called  bewone ;  the  term 
comiarones  is  used  in  this  sense  in  s  grant 
of  Hexay  IIL  to  the  barons  of  the  port  d 
Fevresham.     CowdL    See  Baron, 

COMBAT.  Sw.andF^.  [LLsii^ 
lum,  oampue ;  L.  Fr.  battail,  bataiUe,]  h 
old  EodiBh  kw.  The  formal  tnal  of  s 
doubtfiu  cause  or  quarrel,  by  the  ffvordi  or 
batons  of  two  ehaanpionfi.  Termet  de  U 
Ley.  OoweU.  Otherwiie  called  trial  hif 
battel.     See  Battel,  Duellum. 

COMBE.  [Sax.  cumbe,  L.  Lat  comha.] 
In  old  Endish  kw.  A  valley.  Domedti, 
CoweU.     Co.  Liu.  4  b,  5  b. 

COMBINATION.  Union  of  perwns  or 
things. 

In  patent  law.  Union  of  parts,  as  of 
machines  or  machinery.  See  2  Moki^* 
R.  112.  1  Curtie  k.  279.  Cortis,  J. 
Id.  202. 

COMBUSSOR.  L.  Lat  [from  combwtre, 
to  bum.]  In  old  English  law.  AburDer; 
an  incendiary.  J>ecombussoribus  (^omonm. 
-Wfte,  lib.  2,.c.  62,  §  9. 

COMBUSTIO.  Lat  [from  con^bufm, 
to  bum.]  In  old  English  law.  Hie  ^xaoA- 
meat  of  bnroiog,  inflicted  upon  apostates 
and  others.     FMa,  lib.  1,  c  87,  §  2. 

COMBUSTIO  DOMORUM.  Lit  hi 
old  English  law.  The  burning  of  houses; 
house-burning.  A  term  formerly  na^  to 
denote  the  crime  of  arson.  1  MaU^t  F.  €, 
846,  [666].  4  Bl.  Com.  373.  BracL  foL 
146  b.    Fleta,  lib.  1,  c  37. 

COMBUSTIO  PECUNUSL  L.  Lat  Is 
old  English  law.  The  burning  [that  is, 
melting]  of  money.  The  old  way  of  trying 
mixed  and  cormpt  money,  by  meltii^  it 
down  upon  payments  into  th^  eicheqiwr. 
iJowell. 

In  the  Ume  of  King  Henry  IL  the  bisbop 
of  Salisbury  being  treasurer,  conddereo 
that  though  the  money  did  answer  utiiiMro 
et  pondere  (in  number  and  weight,)  itmi^ 
be  deficient  in  value,  becanae  mixed  witii 
copper  or  brass.  Therefore,  (ooneilio  ngiiy 
et  regim  eimuletpmblicaproindere  tUHHaHf) 
a  constitution  was  made,  called  the  tiial  hf 
eombuetion,  the  practice  of  which  difiinei 
in  little  or  nothing  from  the  presoat  meUiod 
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of  flsttyii^  silver.    LcvrmM  Ewjcy  t^xm 
Cbtn,  5,  cited  in  CawelL 

COME.  L.  Fr.  As.  Came  dedet;  as 
of  doty,  {ex  debiki).  Mirr,  «.  5,  §  1.  Come 
ceo  que  il  ad^  &c. ;  as  that  which  he  hath, 
d^c    See  Sur  copnkaneej  Ac 

So.  Come  Dteu  luy  aide  ;  so  help  him 
God.  The  conclusion  of  the  old  coronation 
oath  of  the  English  sovereigns.  1  BL  Com, 
286,  note. 

Whereas,  i^o^.  i>aW.  4  Hen.  IV.  \  Mep. 
Ck.  Appendix. 

To  COME,  bi  pleading  and  practice. 
To  appear  in  conrt ;  as  a  party  does  in  an 
action  at  law.  A  defendant  in  pleading  is 
said  to  "coww  and  defend."  Where  a 
party  fSuk  to  i^>pear,  the  language  of  the 
record  is,  that  he  ^^eom^  not,  hut  makes 
defiwlt'* 

To  COME  TO  LAND.  [Fr.  venir  a  la 
terrtj]  In  old  English  law.  To  acqnire 
laad;  to  obtain  possession  under  a  title. 
This,  together  with  the  atill  used  term  tn, 
(Fr.  WW,)  appears  to  be  derived  from  the 
old  piBctiee  of  giving  livery  of  seisin,  in 
which  the  feoffee  actu^y  went  in  person  to 
the  land,  and  entered  %pon  it.*  ^If  he 
come  to  the  land  {s^il  vient  a  la  terre,)  by  a 
later  title,  yet  the  law  will  adjudge  him  in 
[la  ley  Ini  adjuffera  etnr)  by  force  of  the 
elder  title."  Zitt  sect.  659,  660.  See  In. 
COMEN.  L.  Ft.  Common.  La  co- 
men  ley;  the  oommon  law.  Thel.  Dig. 
lib.  11,  c  10,  ^  «,  21.  Le  eomen  hanke  ; 
ihe  common  bendi.  Id.  ^  17.  Comen 
eouned.     Teafh.  M.  10  Edw.  Ill  67. 

COMENT.  KFjr.  AMough ;  notwith- 
standing.    lAtt.  sect  15. 

COMBS  AND  DEFENDS.  {L.  Lat. 
ifenit  0t  defendit]  A  vhrase  of  great  anti- 
quity in  pleading,  and  iiilherto  always  used 
at  the  coBunencoment  of  a  defendant's 
pleaa  aod  demurrers  to  ^  declaration ;  the 
word  "cowiet^  very  appropriately  and  sig- 
nificantly expressing  nis  i^ppemrance,  and 
^  defends^  his  defence.  ^  And  the  said  de- 
fendant tomes  and  defende  ^e  wrong  and 
injury,  "f^hen,  ^e.,  and  says  that,^  drc 
l^eph.  PI.  «2,  =67,  71.  {Am.  ed  1824.)  1 
Burr.  Pr.  163.  hi  ^e  recent  revision  of 
the  forms  of  pileadings  ki  England,  this 
clause  has  l>een  omitted.  See  Venit  ei 
d^endit. 

OOMES.  loLfpieonUtee^ftomcomitorj 
to  aocoinpanT,  or  ^llow ;  L.  Fr.  comte.l  A 
eompaaion,  follower  or  attendant  An  offi- 
cial and  honorary  title  of  great  antiquity, 
and  very  Tanous  i^pEcation ;  originating 


under  the  Roman  empire,  and  retained  in 
the  institutions  of  most  of  the  early  nations 
of  Europe,  but  chiedy  remarkable  for  its 
equal  use  in  denoting  the  comte  or  count  of 
the  Franks,  the  grave,  graf,  or  graff  of  the 
Germans,  the  countee  of  the  Anglo-Normans, 
the  ealdonnan,  alderman,  or  skireman  of  the 
Saxons,  and  finally,  the  earl  of  the  English 
and  ScotcL  1  Bl.  Com.  116,  398.  Spel- 
man.  Termen  de  la  Ley,  voc  Countee. 
Erek.  InsL  b.  1,  tit  4,  §  1.  See  Count, 
Countee,  Alderman,  Earl,  Grave,  Reeve, 
Schire-mcm. 

*J*The  origin  of  this  title  has  been  traced 
by  Snelman  to  the  household  or  court  of 
the  Koman  emperors,  who  gave  the  name 
of  eomitee  to  their  personal  attendants,  or 
those  who  belonged  to  their  following  or 
retinue,  (comites  voeabant  quotquot  e  comi- 
tatu  principie  erant.)  It  came  afterwards 
to  be  used  (wi^  the  Grseco-barb.  Kofim)  as 
a  title  not  only  of  honor,  but  of  office,  and 
with  no  restnction  as  to  grade  in  either ; 
but  its  prevailing  signification  was  that  of 
chief,  superintendent,  or  governor,  (Gr.  a^ 


See  Cod.  1.  32,  38,  [34,]  84,  36. 
12.  10,  11,  12,  13,  14.  Nov.  S,  cc.  2, 3,  5. 
ITov.  27.  Thus,  among  other  officers  noticed 
«t  length  by  Spelman,  the  comites  provincia- 
rum  were  the  rulers  or  governors  of  pro- 
vinoes,  who  combined  the  authority  of  a 
civil  magistrate  and  judge,  with  the  powers 
of  a  mihtary  commander.  From  these,  ac- 
cording to  the  same  writer,  were  immedi- 
atdy  derived  the  comites  of  the  lower  ages. 
And  see  Feud.  Uk.  l,tit  1.     Uh.  2,  tit  10. 

Amon^  the  Franks,  Germans,  and  other 
early  nations,  the  term  0om«9  was  applied  to 
one  who  was  selected  by  the  kins  from  his 
own  attendants,  {e  eomttatu  suo^  and  sent 
to  govern  some  city  or  territory,  and  from 
whom  such  territory,  as  well  as  the  office 
itself,  was  called  eomitatus.  A  prominent 
Mature  of  this  officer  was  hb  judicial  char- 
acter. Spelman  calls  him  expressly  a  judge, 
{reges  eeomdiatu  suo  mMfrt^n^  jndicem, — 
49ttmtM  oemitis  judiciarium/tet^,)  and  refers 
to  the  use  of  the  word  in  this  sense,  among 
the  ancient  Germans,  as  eariy  as  the  tinoe  . 
of  Tacitus.    See  Comte. 

Afl  to  the  introduction  of  this  term  into 
England,  it  may  be  observed  that  the  title 
comes  is  fotmd  associated  among  the  Anglo- 
Saxons,  wi^  some  Mnd  of  territorial  author- 
ity, 1^  a  period  anterior  to  the  division  of 
the  kingdom  into  eounties,  hxA  its  use  does 
not  appear  to  have  been  folly  established 
until  afterwards,  when  it  was  applied  by 
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the  Latin  interpreters,  to  the  reeve,  alder- 
man,  or  chief  magistrate  of  the  shire,  as  de- 
noting the  nnion  in  these  officers  of  territo- 
rial jurisdiction  with  judicial  authority.  The 
Danes  introduced  the  corresponding  title  of 
eorle,  and  the  Normans  that  of  comte,  or 
countee  ;  but  the  former  being  adopted  by 
the  Saxons,  seems  to  have  soon  superseded 
the  latter.  Camites  are  mentioned  in  Mag- 
na Charta,  (c  14,)  and  by  Bracton,  as  the 
highest  order  of  persons  in  the  kingdom, 
whose  title  the  last  named  author  derives 
a  comitate  sive  a  societate,  and  whom  he 
otherwise  calls  eonmles,  (a  consulendo,)  as 
being  the  king's  advisers  and  associates  in 
the  government  of  the  people.  Bract  foL 
5  b.  Id.  fol.  34,  361  b.  The  deputy  of 
the  comes,  (earl  or  count,)  was  called  vice 
comes,  which  is  still  the  Latin  appellation  of 
sheriff  (the  earFs  successor  in  the  govern- 
ment of  the  shire,)  as  comes  is  of  earl  at 
the  present  day.  1  £L  Com.  116.  See 
Skerif. 

COM'IA.  A  contraction  used  for  Com- 
munia,  (q.  v.)     Fleia,  lib.  4,  c.  1,  §  16. 

COMINALTIE.  L.  Fr.  The  common- 
alty or  people.     See  Comminalty. 

COMITAS.  Lat  Comity;  courtesy;  ci- 
vility. Comita4  inter  communitates;  comity 
between  communities  or  nations ;  comity  of 
nations.  2JCeni'sCom.45l.  That  indulgence 
or  liberality  by  which  the  laws  of  one  nation 
are  allowed  to  operate  within  the  territories 
of  another.  See  Comity.  The  rule  is,  that 
eomitas  is  to  be  observed  quatenus  sine 
proejudicio  indulgentium  fieri  potest,  (as  far 
as  can  be  done  without  prejudice  to  those 
who  allow  it).  Kent,  d  4  Johns.  Ch.  JR. 
460,  477. 

COMITATUS.  Lat  In  the  Roman 
law.  The  court  {aula,)  or  household  of  the 
emperor.     Dig.  29.  1.  43. 

In  feudal  law.  The  dignity,  office  or 
fief  of  a  comes  or  count  .^ud.  Lib.  1,  tit 
14.     Lib.  2,  tit  10. 

COMITATUS.  KLat  In  old  English 
law.  A  county  or  shire.  So  called  from 
the  comes,  or  earl,  who  formerly  had  the 

fovemment  of  it,  as  county  is  derived  from 
'r.  comte,  count,  denoting  the  same  officer. 
1  Bl.  Com.  116,  398.  Co.  Litt.  168  a. 
Spelman,  voc.  Comites.  Mittemus  justici- 
arios  per  unumquemque  comitatum  semsl 
in  anno,  qui  cum  militibus  comitatuum 
capiant  in  comitatibus  assisas  prcsdictus ; 
we  will  send  justices  through  every  county 
once  a  year,  who,  with  the  knights  of  the 
shires,  shall  take  in  the  counties  the  assises 


aforesaid.     Mag.  Cart  9  Hen.  IH  c  11 
See  Comes. 

An  earldom.  Bract  fol  84.  Still  so 
called  in  Latin,  although  an  earl  has  no  ter- 
ritorial authority  as  formerly.  Co.  LUi, 
83  b.     1  Ld.  Raym,  13. 

The  county  court,  called  among  the  Sax- 
ons seyre  gemote  ;  the  mallum  or  plaeitvm 
of  the  early  continental  nations.  Magna 
Charta,  c  85.  Crabb's  Mist.  £ng.  Lxw, 
47,  146.  Nullus  comitatus  ieneatur  nn 
de  mense  in  mensem  ;  no  county  court  shall 
be  held  unless  from  month  to  moDtk 
Fleta,  lib.  2,  c  52,  §  2.  Ancientiy  a  court 
of  great  dignity,  and  called  by  Spelmin 
forum  plebeicB  justitics  et  theatrum  comitiva 
potestatis  ;  the  tribunal  of  common  justice, 
and  the  seat  of  the  power  of  the  coantj. 
Spelman,  voce  Comites,  Comitatus.  3  BL 
Com.  36. 

A  train  or  body  of  companions,  follow- 
ers, or  attendants ;  literally,  a  following,  or 
attendance ;  a  prince's  court  or  household 
Spelman,  ub.  sup.  In  the  Roman  law,  the 
retinue  of  the  governor  of  a  province. 
AdanCs  Rom.  Ant.  171. 

COMITES.  [pL  of  come*,  q.  v.]  Com- 
panions, attendants  or  followers ;  retainers 
or  adherents.  1  Bl.  Com.  254.  1  StqA. 
Com.  161.  Spelman,  voc  Comites.  Es- 
prit des  Lois,  Uv.  30,  c  16. 

Earls  or  counts.  Magna  Charta,  c.  U. 
Bract  foL  5  b.  FUta,  lib.  1,  c.  17,  §  ». 
BroumL  part  2,  339.     See  Comes. 

COMITES  PALEYS.  KLat  Connta 
or  earls  palatine;  those  who  had  the  go- 
vernment of  a  county  palatine.  Bract  hi 
122  b.  Other  copies  of  Bracton  haveco- 
mites  palentynes.     See  County  palatine. 

COMITIA.  Lat  [from  ccire,  quasi  eo- 
mire,  to  assemble.]  In  the  Roman  law. 
General  assemblies  of  the  people,  convened 
by  the  constitutional  authority  of  some  ma- 
gistrate, in  order  to  enact  or  repeal  any  thing 
by  their  suffrages.  P.  Cydopcsdia.  Avbu 
Gellius,  Noct  Att  xv.  27.  Id.  xiii.  15. 
Sigonius  de  Ant  Jur.  Civ.  Bom.  L  l7. 
Oruchius  de  Comit.  Rom.  lib.  iiL  Tlej' 
were  of  three  kinds ;  curiaUL,  ceHturiaU, 
and  tributa^     See  infra. 

A  name  sometimes  ^en  to  the  English 
parliament     Bacon^s  Works,  ix.  Index. 

COMITLA  CURIATA.  Lat  Afflcm- 
blies  of  the  people  instituted  by  Romnlos,  in 
which  they  voted  in  curies,  or  parishes,  of 
which  there  were  thirty.  See  Curies.  Hey 
were  assemblies  of  the  patrician  order,  or 
at  least  they  were  so  conatitoted  that  that 
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order  must  have  possessed  a  gi'eat  prepon- 
derance in  them.  But  see  Taylcr'i  Civ, 
Zav,  183.  They  were  also  termed  comtVta 
calaia,  Aulus  Gellitis^  NocU  Ait.  xv.  27. 
1  Kent 8  Com.  518,  519,  note. 

COMITIA  CENTURIATA.  Lat  Co- 
mitia  of  centuries.  Assemblies  of  the  peo- 
ple, instituted  by  Servius  Tullius,  in  which 
they  ^ve  their  votes  in  centuries.  These 
comiita  embraced  all  the  orders  of  the  state, 
though  the  patricians  and  men  of  property 
generally  exercised  a  controlling  mfluence 
in  them.  Aulus  GelliuSj  Noct.  Att.  xv.  27. 
1  Kenfs  Cam.  519,  and  note.  Taylor's 
dv.  Law,  1 83.  Federalist,  No.  34.  They 
were  held  for  the  election  of  magistrates, 
the  making  of  laws,  and  the  trial  of  offences 
against  the  state,  and  were  the  most  impor- 
timt  of  the  three  hinds  of  comitia. 

COMITIA  TRIBUTA.  Lat  Comitia 
of  tribes.  Assemblies  of  the  Roman  peo- 
ple, established  B.  C.  491,  in  which  they 
voted  according  to  tribes.  From  the  cir- 
cmnstance  that  neither  birth  nor  fortune 
gave  any  advantage  in  these  eomiiia  as  in 
uie  others,  all  the  people  meeting  on  an 
equality,  and  voting  per  capita,  they  have 
been  considered  as  assemblies  of  the  plebei- 
ans only.  1  KenVs  Cam.  519,  ana  note. 
Aulus  Gellius,  Noct.  Att.  xv.  27.  Fede- 
ralist, No.  34.     Taylor's  Civ.  Law,  200. 

COMITIA  CALATA.  Lat  [from  O. 
Lat  calare,  to  call  or  convoke.]  Comitia 
convened  for  certain  religious  purposes,  and 
at  which  testaments  were  usually  made. 
Aul.  Cell.  Noct.  Att.  xv.  27.  The  term  is 
nsoally  applied  to  the  comitia  curiata,  but 
Gellius  applies  it  to  the  comitia  centuriata 
also ;  the  only  distinction  being  that  the 
former  were  called  by  a  lictor,  the  latter  by 
&  comicen,  or  trumpeter.     Id.  ibid. 

COMITISSA.  L  Lat  [from  comes,  an 
eari.]  In  old  English  law.  A  countess ; 
an  earFs  wife.  Tovms.  PI.  149.  Bract. 
foL  93  b,  219. 

COMITIVA.  L.  Lat  [from  comes,  q. 
v.]  In  old  English  law.  The  dignity  and 
office  of  a  comes,  (count  or  earl) ;  the  same 
with  what  was  afterwards  called  comitatus. 
Spelman. 

Used  in  the  Register,  in  the  sense  of  co- 
mitatus, a  train,  suite,  following,  attend- 
ance, or  household.     Bep.  Orig.  23,  24. 

COMITY.  [Lat  comitas,  q.  v.]  Cour- 
tesy. Comity  of  nations  is  the  most  ap- 
propriate phrase  to  express  the  true  foun- 
dation and  extent  of  the  obligation  of  the 
hiw8  of  one  nation  within  the  territories  of 


another.  Story,  Confl.  Laws,  §  38.  See 
20  Johns.  R.  263,  Piatt,  J. 

COMMANDERY,  Commandry.  [Lat 
prceceptoria.']  In  English  law.  An  estab- 
lishment belonging  to  the  priory  of  St  John 
of  Jerusalem,  consisting  usually  of  a  manor, 
or  chief  messuage,  with  lands  and  tenements 
appertaining  thereto,  under  the  government 
of  an  oflScer  called  a  commander,  who  re- 
ceived a  part  of  the  income  thence  arising 
for  his  own  use,  and  accounted  for  the  rest 
Cowell.  Termes  de  la  Ley.  P.  Cyclopaedia. 
Encycl.  Americ. 

COMMANDITE  or  SOCIETE  EN 
COMMANDITE.  Fr.  [ItaL  accoman- 
dita  ;  from  Lat  commendare,  to  deposit  or 
entrust]  In  French  law.  A  special  or 
limited  partnership,  where  the  contract  is 
between  one  or  more  persons  who  are  gen- 
eral partners,  and  jointly  and  severally  re- 
sponsible, and  one  or  more  other  persons 
who  merely  furnish  a  particular  rand  or 
capital  stock,  and  thence  are  called  com- 
mandatcUre,  or  commendataires,  or  partners 
en  commandite;  the  business  being  carried 
on  under  the  social  name  or  firm  of  the 
general  partners  only,  composed  of  the 
names  of  the  general  or  complementary 
partners,  the  partners  in  commandite  being 
liable  to  losses  only  to  the  extent  of  the 
funds  or  capital  furnished  by  them.  Story 
on  Partn.  §  78.  Wordsworth  on  Joint 
Stock  Companies,  2.  3  Kent's  Com.  34. 
This  kind  of  partnership  has  been  introduced 
into  American  law,  and  is  authorized  by 
statute  in  several  of  the  states.  Id.  35.  See 
Troubat  on  the  Law  of  Commandatary  and 
Limited  Partnership,  chap.  3,  4. 

COMMANDITAIRES.  Fr.  Special 
partners;  partners  en  commandite.  See 
Commandite. 

COMMANDMENT.  \L.¥t.  commande- 
ment ;  L.  Lat  prcBceptum.'\  In  practice. 
An  act  of  authority,  as  of  a  magistrate  or 
judge,  in  committing  a  person  to  prison.* 
Coioell. 

In  criminal  law.  The  act  or  offence  of 
one  who  commands  another  to  transgress 
the  law,  or  do  any  thing  contrary  to  law, 
as  theft,  murder,  or  the  like.  Bract.  foL 
1 38, 1 39.  Termes  de  la  Ley.  Stat.  Westm. 
1,  c  14.  Particularly  applied  to  the  act 
of  an  accessary  before  the  fact,  in  inciting, 
procuring,  setting  on,  or  stirring  up  an- 
other to  do  the  fact  or  act     2  Inst.  182. 

COMMARCHIO.  LLat  A  boundary 
or  border ;  a  common  boundary.  See  Jfor- 
chiare. 
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COMMEATUS.  Lat  Provisions.  The 
Haabet,  2  Bob.  Adm.  R  182. 

COMMENDA.  L  Lat  [L  e.  eedesia 
wmmendata^  tei  Cfuiodia  eccUiias  alieui 
OMnrntMs;  a  church  commended,  or  the 
care  of  a  chvch  committed  to  any  one.] 
In  English  ecclesiastical  law.  A  living  or 
benefice  commended  hj  the  crown  to  the 
care  of  a  clerk,  to  bold  till  a  proper  pastor 
is  provided  for  it ;  otherwise  called  a  eom- 
mtndn  rednere,  1  Bl,  Com.  895.  When 
m  derk  is  promoted  to  a  bishopric,  all  bis 
other  preferments  are  void  the  instant  he 
is  consecrated.  Bot  he  is  sonaedmes  al- 
lowed, by  favor  of  IJhe  crown,  to  retain  or 
bold  them  tn  commendamy  as  it  is  termed, 
from  which  these  livings  have  obtained  the 
name  of  cammendnm.  Id.  ibid.  3  Steph. 
Com.  87.  Ttrme$  de  la  Ley.  Cowell. 
By  the  sUtute,  6  dp  7  Will  IV.  c  77,  s. 
1 8,  no  e<mim>endam  can  in  fntare  be  granted. 

COMMENDA.  Lat  \¥t.  commande ; 
from  comm^ndart^  to  deposit,  to  lend  or  en- 
trust] In  mercantile  law.  An  association  in 
which  capital  was  entrusted  to  individuals. 
Trouhat  on  Chmmand.  d:  Lim.  Pari.  ch. 
S,§27. 

COMMEND  AM.    See  Commenda. 

Tlie  limited  partnership  (or  SodeU  tn 
eommanditSj  of  the  French  law  has  been 
introduced  mto  the  Code  of  Louisiana  un- 
der the  title  of  partnership  tn  eommendam. 
Civ,  Code  cf  Louis.  Art  2810.  8  Kenfe 
Com.  34,  35. 

COMMfiNDARB.  Lat  In  the  civil 
law.  To  commend ;  to  recommend  a  per^ 
•on.  8i  petierit  a  me  tiii  te  alieui  com- 
mendarem,  et  ea§  eommendaticias  tibi  mi- 
eero  literae;  if  you  should  ask  of  me  to 
recommend  you  to  a  person,  and  I  should 
give  you  a  letter  of  recommendation.  Dig. 
41.  1.  05.  pr.     See  Id.  47.  2.  64.  4. 

To  commend  or  praise  a  thing,  as  an 
article  offered  for  sale.  Quod  venditur  ut 
commendet  dieit;  what  a  seller  says  in  or- 
der to  commend.  Dig.  4.  3.  37.  See  Id. 
18.  1.  43.  pr. 

To  deposit ;  to  lend ;  to  entrust  a  thing. 
Dig.  50.  16.  186.     Id.  16.  3.  34. 

COMMEND  ABE.  L.Lat  In  old  Euro- 
pean and  feudal  law.  To  commend^  com- 
mit or  entrust  one's  self  to  the  protection  of 
another,  (called  amone  the  Saxons  mun- 
dehurdcy  or  mundhyrdT^  Spelman,  Cow- 
ellfYoc.  Mundeburde.  Mr.  Spence  traces 
this  practice  to  l^e  Roman  law.  1  Spencers 
Chancery,  29. 

COMMENDATL    See  Commendatui. 


COMMENDATIO.  Lat  [from  cm- 
mendare,  to  commend.]  In  the  civil  Ist. 
Commendation ;  praise  or  recommendation. 
Simpki  eammeMttl^  ira  •Hint.  Um 
commendation  [of  an  articlej  does  Boi 
bind  [the  seller;  does  not  amoont  to  t 
warranty].     2  Kenfe  Com.  485.    b  5IC, 

eanneidaidi  cuii,  la  TeiAtioiikn  £«» 
tir,  A  ptlam  appareait,  rendttma  m  ^ 

liglHt  Things  which  art  said,  on  sales, 
in  the  way  of  commendation,  if  [the  qnaK* 
ties  of  the  thin^  soldi  appear  openfy,  do 
not  bind  the  selW     I>io.  18.  1.  43.  pr. 

COMMENDATUS.  LLat  [ttomcem- 
mendare,  q.  v.]  In  feudal  law.  One  who 
entrusts  himself  to  the  protection  of  an- 
other. Spelman.  Aper9onwho,byvolffli- 
tary  homage,  put  himself  under  tiie  pro- 
tection of  a  superior  lord.  CWrf/,  ?oc. 
Commendati.  His  obligation  in  such  ease 
was  to  faith  and  obedience,  {fideetcbw- 
quioj)  but  without  oath,  or  any  tennra 
Spelman.    Lomeedayy  cited  ibid. 

COMMERCE.  [Lat  a>mmwJH«m,  from 
couy  together,  and  mercari,  to  trade,  from 
merxj  merohandise.]  In  a  strict  aeos^ 
traffic  in  merdiandise. 

In  a  general  sense,  an  interclumge  or 
mutual  change  of  goods,  wares,  prodiw- 
tions  or  property  of  any  kind,  between 
nations  or  individuals,  either  by  bwter,  or 
by  purchase  and  sale.  W^ter.  Opinion 
of  Daniel,  J.  7  ffoward*$  JR.  601.  Om- 
meree  is  made  by  Webster  and  others,  the 
synonyme  of  trade,  and  divided  into  foreign 
and  inland.  A  distinction,  however,  is  Se- 
quently  made  between  commerce  and  iradt^ 
property  so  called ;  the  former  term  being 
usea  to  denote  intercourse  with  foreign  na- 
tions; the  latter,  intercourse  between  citi- 
sens  or  subjects  of  the  same  natios. 
Wharton^i  Lex.    SoHhouee. 

Intercourse  between  nations ;  interoourac 
with  foreign  nations,  indnding  naviffatioa. 
So  defined,  in  construing  the  Coaatitntiim 
of  the  United  States,  Art  L  Sect  TOL 
Marshall,  C.  J.  9  WheaimCs  R  1,  IW. 
McLean,  J.  1  Howard^s  R  401.  Wayne, 
J.  Id.  436.  Grier,  J.  Id.  462.  llie  term 
seems,  almost  ex  vi  termini,  to  import  in- 
tercourse by  meiHis  of  shipping.  jMeml- 
i$t,  No.  11.  3  Kenfi  Com.  1—21.  See 
Commercial  law. 

COMMERCLA.  BELLL  Lat  Liint«- 
national  law.  Communications  or  conven- 
tions of  war.  Compacts  or  arrangemcato 
entered  into  between  hostile  powers  or  con- 
tending armies,  by  which  a  peacefol  inter- 
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course  is,  for  Uie  time,  establiBhed  between 
them;  as  for  the  purpose  of  boryiDg  the 
dead,  exchanging  prisoners,  and  the  like. 
Grotiu$y  de  Jur.  BeU.  lib.  3,  c.  19,  §  3. 
Id,  lib.  3,  c  21,  §  1.  A  truce  is  ulso  a  con- 
vention of  this  kind.  Id.  ibid.  1  Kmfs 
Com,  159.  Sir  Wm.  Scott,  The  DaiQie, 
i  Bob.  Adm.IL  140.  This  phrase  is  taken 
from  Grotius,  who  borrowed  it  from  Philo. 
GroL  de  J.  B.  lib.  2,  c.  19,  §  3,  citing 
FkUo  m  Fktcc  p.  974  A. 

War  contracts.  Ck>ntract8  or  conven- 
tions made  between  the  subjects  of  two 
powers  at  war  with  each  other;  such  as 
ransom  bills^  contracts  made  by  prisoners 
of  war  for  subsistence,  and  the  like.  1 
JS[tne$  Com.  104,  105,  169. 

COMMERCIAL  LAW.  The  law  by 
which  the  commerce  of  nations  is  regula- 
ted. The  word  commercial  here  so  far  im- 
plies intercourse  by  sea,  or  by  means  of 
shipping,  as  to  be  constantly  used  almost 
as  the  synonyme  of  maritime.  3  Kenfe 
Com.  1 — 21.     See  Maritime  law. 

COMMEBCIUM.  Lat.  In  the  civU 
law.  Commerce,  trade  or  traffic ;  dealing 
between  one  person  and  another,  in  the 
way  of  purchase  and  sale;  a  contract^ 
Dig.  49.  15.  6.  Feud.  Lib.  2,  tit.  52, 
CoDunerciom  jure  gentium  commune  eue 
debetj  et  non  in  monopolium  et  privatum 
paueorum  guceetum  convertendum ;  com- 
merce, by  the  law  of  nations,  ought  to  be 
common,  and  not  converted  into  monopoly 
and  to  the  private  gain  of  a  few.  3  IneU 
181,  m  mairg. 

The  right  or  power  of  purchase  and 
sale ;  power  over  a  subject  of  sale.  Insi. 
3.  20.  2.  Esse  in  commercio  ;  to  be  a  sub- 
ject of  deiding,  contract  or  acquisition.  Id. 
COMMESSALIS.  L.  Lat  In  old  Eng- 
lish law.  A  table-companion;  a  mess- 
mate.    Fleta,  lib.  4,  c.  8,  §  8. 

COMMINALTY,  ComminaUie.  L.  Fr. 
The  commonalty  orjpeople.  Stat.  Westm. 
1,  pr.  Confirm.  Chart  cc.  6,  7.  2  Intt 
530. 

COMMINATORIUM.  L.  Lat  [from 
comminarij  to  threaten.]  In  old  practice. 
A  clause  sometimes  added  at  the  end  of 
writs,  admonishii^  the  sheriff  to  be  faith- 
ful in  executing  them.     Bract,  fol  398. 

COMMISE.  Fr.  In  old  French  kw. 
Forfeiture;  the  forfeiture  of  a  fief;  the 
penalty  attached  to  the  ingratitude  of  a 
vassal     Guyotj  Inst.  Feod.  c  12. 

COMMISSARY.  [X.  Lat.  commtMontit, 
oficiaUM  forgamte.^    In  English  eccleaiaa- 


tical  law.  A  title  formerly  api^ed  to  an 
officer  who  exercised  spiritual  jurisdiction 
in  distant  places  of  the  bishop's  diocese ; 
being  specially  ordained  for  the  purpose  of 
supplying  the  bishop's  jurisdiction  and 
omce  in  the  outplaces  oi  his  diocese,  or 
else  in  such  places  as  were  peculiar  to  the 
bishop,  and  exempted  from  the  jurisdic- 
tion of  the  archdeacon.  Termee  de  la  Ley. 
Cowell.    Lyndiwode  Proline,  cap.  1. 

COMMISSION.  [Lat  commtesio,  from 
committercy  to  commit  or  entrust.]  In 
iNractice.  A  warrant  or  authority  in  writ* 
ing  and  under  seal,  sometimes  in  the  form 
of  liters  patent,  empowering  those  to 
whom  it  is  directed,  to  perform  certain 
acts,  or  to  exercise  a  certain  jurisdiction.* 
Termer  de  la  Ley.  It  is  for  tiie  most  part 
the  same  as  the  delegatio  of  the  civilians* 
Cowell.  See  old  forms  of  commissionsi 
Beg.  Grig.  64,  88,  128,  138.  Beg.  Jud. 
Appendix,  19.  In  England,  the  judges  of 
the  superior  courts  nt  upon  their  circuits, 
by  virtue  of  commissions.  1  Tidd'e  Pr. 
41.  And  justices  of  the  peace  are  always 
appointed  by  commission.    See  infra. 

The  individuals  themselves,  who  act  by 
virtue  of  such  an  authority.* 

A  writ  issued  out  of  some  court  under 
its  seal,  auUiorixin^  the  persons  named  in 
it  to  perform  certam  specified  duties,  as  to 
take  the  testimony  of  witnesses,  Ac*  See 
CommiuUm  to  take  tettimony. 

The  order  or  instruction  under  which 
one  person  traffics,  negotiates  or  acts  for 
imother* 

The  compensation  allowed  an  agent  for 
his  services.     Story  on  Agency,  §  326. 

To  COMMISSION.  To  auUiorize  or 
empower  by  virtue  of  a  written  warrant, 
autnority  or  commission ;  to  appoint  with 
such  authority.*  llie  emphatic  word  in 
the  old  commissions  is  constituimus,  (we 
have  constituted,)  or  (usignavimus,  (we 
have  assigned).  Bract,  fol  109, 110.  Beg. 
Grig.  64,  88,  128.  Beg.  JucL  Appendix, 
19. 

COMMISSION  OF  ASSIZE.  In  Eng- 
lish law.  One  of  the  five  several  authon- 
ties,  by  virtue  of  which,  until  recently,  the 
judges  of  the  superior  courts  sat  upon  their 
circuits.  3  Bl.  Com.  58.  It  was  a  com- 
mission directed  to  the  justices  and  Ser- 
jeants therein  named,  to  take  (together 
with  their  associates)  assizes  in  the  several 
counties ;  that  is,  to  take  the  verdict  of  a 
pecuUar  species  of  jury  called  an  assise^ 
and  sniomoned  for  the  trial  of  landed  dis- 
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putes.  Id,  69.  1  Tidd't  Pr.  41.  2  Reeve*' 
HUi.  Eng.  Law,  426.  See  A»9ise.  The 
recent  abolition  of  assises  and  other  real 
actions  in  England,  has  throvm  this  com- 
mission out  of  force ;  and  it  is  accordingly 
omitted  by  Mr.  Stephen  in  enamerating  Uie 
commissions  of  the  jadges.  3  Steph.  Com. 
424,  note  (x). 

COMMISSION  OF  BANKRUPT.  A 
commission  or  authority  formerly  granted 
by  the  Lord  Chancellor,  in  cases  of  bank- 
ruptcy, to  such  persons,  (usually  five,)  as 
he  should  think  proper,  (who  were  thence 
styled  commissioners  of  bankrupt,)  author- 
izing them  to  proceed  according  to  the 
statute  against  bankrupts.  Instead  of  a 
commission,  &  fiat  now  issues  by  virtue  of 
1  &  2  Will.  IV.  c  66,  §  12  ;  the  commis- 
sioners constituting  a  permanent  court  2 
Steph.  Com,  199.  See  Commissioners  of 
bankrupt, 

COMMISSION  TO  EXAMINE  WIT- 
NESSES.    In  practice.      A  commission 
issued  out  of,  and  under  the  seal  of  the 
court  in  which  an  action  is  pending,  to  ob- 
tain the  testimony  of  persons  not  residing 
within  the  jurisdiction  of  the  court,  and 
whose  personal  attendance  cannot  be  com- 
pelled by  subpoena.     It  is  directed  to  one 
or  more  individuals  residing  at  the  same  I 
place  with  the  witnesses,  authorizing  them  , 
to  take  their  testimony  in  writing  and  re- 1 
turn  it  under  sea],  and  in  accordance  with 
certain  prescribed  formalities,  to  the  court ' 
which  issued  it     2   TidcTs  Pr.  810,  811.  | 
In  England,  a  commission   is  also   some- 1 
times  issued  to  take  the  testimony  of  wit- 1 
nesses  within  the  jurisdiction  of  the  court,  \ 
as  where  a  witness  is  going  abroad,  &c. , 
Id.  ibid. 

COMMISSION  OF  LUNACY,  (othei- 
wise  called  a  commission  DE  LUNATICO 
INQUIRENDO.)  In  equity  practice.  A 
commission  issuing  out  of  chancery,  author- 
izing certain  persons  to  inquire  whether  a 
person  represented  to  be  a  lunatic,  be  so 
or  not ;  in  order  that,  if  he  or  she  be  found 
a  lunatic,  their  person  or  estate  may  be 
properly  taken  care  of.  1  Bl.  Com,  305. 
See  old  form  of  commission.  Beg.  Jud. 
Appendix,  19.  This  is  usually  done  by 
committing  the  care  of  it  to  some  suitable 
persons,  cSled  the  lunatic's  committee.  1 
Bl.  Com.  ub.  sup.  2  Steph.  Com.  531. 
Stock  on  Non  Compotes  Mentis,  86 — 128. 
[2]  N.  T.  Rev.  St.  [62].     1  Id.  813. 

COMMISSION  OF  NISI  PRIUS.  In 
English  law.    One  of  the  five  [now  four] 


commissions  by  virtue  of  which  the  judges 
of  the  superior  courts  sit  upon  their  circmta 
It  is  a  consequence  of  the  [ancient]  com- 
mission of  assise  {supra\ ;  being  annexed 
to  the  offices  of  the  justices  by  the  statute 
of  Westminster,  2,  c  30,  and  it  empowers 
them  to  try  all  qu^ions  of  &ct  issuing  out 
of  the  courts  of  Westminster,  that  are  then 
ripe  for  trial  by  jury.  3  Bl.  Com.  58,  59. 
3  Steph.  Com.  424. 

COMMISSION  OF  THE  PEACE,  h 
English  law.  A  commission  from  tiie 
crown,  appointing  certain  persons  thereia 
named,  jointly  and  severally  to  keep  tiie 
peace,  kc.  Justices  of  the  peace  are  al- 
ways appointed  by  special  commission 
under  the  great  seal,  the  form  of  which  was 
settled  by  all  the  judges,  A.  D.  1590,  and 
continues  with  little  alteration  to  this  day. 

1  BL  Com.  351.     3  Steph.  Com.  39,  40. 
COMMISSION     OF      REBELLION, 

(sometimes  called  a  writ  of  rebellion,)  In 
equity  practice.  A  process  formerly  used 
in  the  court  of  chancery  in  England,  being 
one  in  the  series  of  what  was  ^led  process 
of  contempt.  Where  a  defendant  was  in 
contempt,  the  order  of  this  process  was,  1. 
attachment ;  2.  attachment  with  proclama- 
tions; 3.  commission  of  rebellion;  4.  send- 
ing a  sergeant-at-arms ;  and  5.  sequestnr 
tion.  3  Bl.  Com.  443,  444.  See  Contempt 
The  commission  of  rebellion  issued  on  tiie 
attachment  with  proclamations  being  re- 
turned non  est  inventus,  and  was  directed  to 
four  commissioners,  authorizing  them  to 
attach  the  party  as  a  rebel  and  contemnw 
of  the  laws,  (ianquam  rebeUis  et  Ugis  nosircB 
contemptor,)  wherever  he  might  be  found  in 
the  kingdom,  and  bring,  or  cause  him  to  be 
brought  before  the  court  on  a  day  ass^ed. 
Id.  ibid.  Termes  de  la  Ley.  Reg.  Jud. 
Appendix,  47.  This  process  has,  by  order 
of  26th  August,  1841,  r.  6,  been  dispensed 
with.     4  Steph,  Com.  20,  note  (d). 

COMMISSION  OF  REVIEW.  In  Eng- 
lish ecclesiastical  law.  A  commission  for- 
merly sometimes  granted  in  extraordinary 
cases,  to  revise  the  sentence  of  the  court  of 
delegates.  3  Bl.  Com.  67.  Now  out  of 
use,  the  privy  council  being  substituted  for 
the  court  of  delegates,  as  the  great  court  of 
appeal  in  all   ecclesiastical  causes.    Stmt 

2  &  3  Will.  IV.  c  92.  3  &  4  WiU.  IV. 
c.  41,  s.  3.  6  &  7  Vict.  c.  38.  8  Siepk. 
Com.  432. 

COMMISSION     OF     SEQUESTRA- 
TION.    See  Sequestration. 
COMMISSION  OF  SEWERS.  In : 
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lish  law.  A  commission  tinder  the  great 
sea],  constitating  the  persons  to  whom  it  is 
directed  a  court  of  special  jurisdiction 
nnder  the  name  of  commistioners  of  setoerSy 
(q.  V.)     3  BL  Cam.  73. 

COMMISSION  DAY.  In  English  prac- 
tice. The  opening  day  of  the  assizes. 
Wharton's  Lex, 

COMMISSIONER.  [L.  Lat  commwwon- 
ortW.J  A  person  holding  a  commission 
for  the  discharge  of  certain  duties,  as  the 
execation  of  a  public  office.*  CotoelL  See 
Commisnon,  A  person  holding  a  commis- 
sion to  take  affidavits  or  depositions  and 
the  acknowledgments  of  deeds,  is  frequently 
wnfAy  termed  a  commissumer, 

A  person  to  whom  a  commission  is  di- 
rected, authorizing  the  performance  of  cer- 
tain specific  acts,  as  the  examination  of  wit- 
nesses.*   Jacob. 

COMMISSIONERS  OF  SEWERS.  In 
English  law.  Commissioners  appointed 
ander  the  great  seal,  and  constituting  a 
court  of  special  jurisdiction ;  which  is  to 
OTcrlook  the  repairs  of  the  banks  and  walls 
of  the  sea-coast  and  navigable  rivers,  or, 
with  consent  of  a  certain  proportion  of  the 
owners  and  occupiers,  to  make  new  ones ; 
and  to  cleanse  such  rivers,  and  the  streams 
communicating  therewith.  Stat,  3  &  4 
WilL  IV.  c.  22,  s.  10.  3  StepL  Com.  442, 
and  note  (r).  Crabb's  ffist.  Eng.  Law,  469. 
The  word  sewer  is  used  in  this  phrase  in  the 
sense  of  a  trench,  ditch  or  channel  for 
draining  marshy  lands,  and  carrying  water 
into  the  sea,  as  well  as  in  that  of  a  natural 
water-course.     See  Sewer. 

Commissioners  of  sewers  have  sometimes 
been  appointed  in  the  United  States,  to  re- 
move obstructions  and  regulate  the  flow  of 
water  in  creeks  and  rivers.  See  7  Pick. 
K  207. 

COMMISSIONERS  OF  BANKRUPT. 
In  English  law.  Commissioners  appointed 
under  the  great  seal,  and  whose  duties  are, 
to  take  proof  of  the  petitioning  creditor's 
debt,  the  trading  and  act  of  bankruptcy,  to 
examine  the  bauKrupt  in  all  matters  relating 
to  his  trade  and  effects,  assign  his  property 
to  assi^ees,  and  to  perform  various  other 
important  duties  connected  with  bankrupt- 
cy matters.  1  Bl.  Com.  480 — 486.  EderCs 
Bankrupt  Law^  79,  B.n^  passim. 

These  commissioners  now  compose  per- 
manent courts  of  bankruptcy.  Stat.  1  <fe  2 
WUl.  IV.  c  56 ;  6  &  6  Will.  IV.  c.  29, 
8.  31  ;  5  A  6  Vict,  c  122.  2  Steph.  Com. 
199^  200.      3  Id.  425,  426. 


COMMISSOR.  L.  Lat  [from  commit- 
tere,  q.  v.]  In  old  English  law.  A  com- 
mitter; one  who  committed  or  entrusted 
land  to  another  to  hold  during  his  pleasure. 
Fleta,  lib.  6,  c.  6,  §  18. 

COMMISSORIA  LEX.  See  Lex  com- 
missoria. 

COMMIT.  [Lat  committere ;  L.  Fr. 
comaunder^  In  practice.  To  send  a  per- 
son to  prison  for  any  crime  or  contempt* 
4  Bl.  Com.  295,  300.  1  Tiddi's  Pr.  479, 
481. 

To  deliver  a  defendant  to  the  custody  of 
the  sheriff  or  marshal,  on  his  surrender  by 
his  bail.     1  Tidd*sPr.  285,  287. 

COMMITMENT.  In  practice.  The 
sending  or  committing  a  person  to  prison 
or  gaol,  by  warrant  or  order,  either  for  a 
crime,  contempt,  or  contumacy.*  4  Bl. 
Com.  296,  300.     3  Steph.  Com.  364,  367. 

The  delivery  of  a  defendant  to  the  cus- 
tody of  a  sheriff  or  marshal,  on  his  surren- 
der by  his  bail.  1  Tidd's  Pr.  286,  289. 
See  dommittitur. 

A  part  of  the  process  of  charging  a  de- 
fendant in  execution.    Id.  364,  365. 

The  warrant  or  order  by  which  a  party 
is  committed.*  Sometimes  termed  a  mit- 
timus. See  United  States  Digest^  Com- 
mitment. 

COMMITTEE.  In  practice.  One  or 
more  individuals  to  whom  the  consideration 
or  management  of  any  matter  is  committed 
or  referred  by  some  court,  or  by  consent  of 
parties  to  whom  it  belongs.*  Termes  de 
la  Ley.  Cowell.  The  committee  of  a  luna- 
tic, idiot,  <kc.  is  the  person  to  whom  the 
care  and  custody  of  the  person  or  estate  of 
such  lunatic  is  committed  by  the  court  of 
chancery.     1  Bl.  Com.  305. 

COMMITTERE.  Lat  In  old  English 
law.  To  commit;  to  entrust  or  put  in 
charge.  Terra  committetur  duobus  legalibus 
et  discretis  hominibus ;  the  land  shall  be 
committed  to  two  lawful  and  discreet  men. 
Mag.  Cart.  Joh.  c.  4. 

To  commit,  or  be  guilty  of.  Committit 
jurator  perjurium,  quando,  <fec.  the  juror 
commits  perjury,  when,  <fec.  FletOj  lib.  5, 
c  22,  §  9. 

To  send '  to ;  to  send  to  prison  or  into 
custody.     See  Committitur. 

COMMITTITUR.  Lat  (He  is  com- 
mitted— from  committere^  to  commit)  In 
practice.  An  order  or  minute,  setting  forth 
that  the  person  named  in  it  t«  committed  to 
the  custody  of  the  sheriff.  Most  commonly 
used  on  the  surrender  of  a  defendant  by 
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his  bail,  in  ^hicb  cases  it  is  a  minute  of  the 
render  and  commitment  1  Tidd*$  Fr. 
286.     10  East,  47. 

COMMITTITUR  PIECK  In  English 
practice.  An  instmment  in  the  form  of  a. 
Dail-piece,  by  which  a  defendant  already  in 
custody  is  charged  in  execntion,  at  the  suit 
of  the  same  or  another  plaintiff  1  TidtTs 
Fr.  363,  364. 

COMMIXTIO.  Lat  [from  cammisceri, 
to  mix  together.]  In  the  civil  law.  Com- 
mixture or  commixtion ;  a  mixing  together 
of  things  solid  or  dry,  (as  con/tmo  is  of 
things  liquid,)  which  beloug  to  different 
owners.  Ifut.  2.  1.  2a  27.  1  Mackeldey^i 
Civ.  Law,  285,  §  270.  One  of  the  modes 
of  acquiring  property  in  good&  See  Con- 
funo. 

COMMODAKE.  Lat  In  the  civil  law. 
to  loan  or  lend ;  to  give  a  thing  to  another 
to  be  used.  ImL  3.  14.  [16J.  2.  ZHp. 
13.  6. 

COMMODATE.  In  Scotch  kw.  A 
gratuitous  loan  for  use.  JSrsk.  IruL  b.  3, 
tit  1,  §  20.  Closely  fonned  from  the  Lat 
canimodatum,  (q.  v.) 

COMMODATOR.  Lat  [from  commo- 
dare,  to  lend.]  In  the  civil  law.  A,  or  the 
lender,  as  distinguished  from  him  to  whom 
a  thing  is  loaned,  (cut  commodata  res  est.) 
Inst.  4.  1.  16. 

COMMODATUM.  Lat  [from  eommo- 
dare,  to  lend.]  In  the  civil  law.  A  thing 
loaned,  (res  commodata).  Dig.  13.  6.  L  1. 
Bract.  foL  99  b. 

The  contract  by,  or  upon  which  a  thing 
is  loaned ;  a  loan  for  use  without  pay.  A 
bailment  of  a  things  or  of  goods,  to  be 
used  by  the  bailee  for  his  own  benefit,  {ad 
cotnmodum,)  temporarily,  or  for  a  certain 
time,  without  reward,  (mUla  mercede  ac- 
eepta  vel  constituta,)  and  then  to  be  identi- 
cally returned  to  the  lender.*  Inst.  3.  16. 
[14.]  2.  Dip.  13.  6.  Bract.,  fol  99  b. 
FUta,  lib.  2,  c.  66,  §  6.  2  ITent's  Com. 
673,  574.  Story  on  Bailment,  §  6.  Called 
in  Scotch  law,  commodate ;  a  term  which 
Mr.  Justice  Story  regrets  has  not  been  in- 
troduced into  the  English  law  of  bailment 
JSrsk.  Inst.  b.  3,  tit  1,  §  20.  1  BelVs  Com. 
[197,]  295.     Story  on  Bailm.  §  221. 

COlfMODATI  ACTIO.  Lat  In  the 
civil  law.  An  action  of  loan;  an  action 
for  a  thing  lent  An  action  given  for  the 
recovery  of  a  thing  loaned,  {comm^atum) 
and  not  returned  to  the  lender.  InsU  3. 
16.  2.    Id.  4.  1.  16.    Dig.  18.  6.     Cod.  4. 


COMMODUM.  Lat  Advaiitage,ben^ 
or  profit  CawBodui  a  iijurit  tu  i«i 

hthre  deM.  No  man  o^ht  to  Ittve  ad- 
vantage [to  derive  benefit  from  lusown 
wrong.  Jenk.  CenL  161.  No  man  ahsU 
take  a  benefit  of  his  own  wrong.  Finek't 
Law,  b.  1,  c  3»  num.  62.    Hi  fit  Mt  priR 

tTutige  de  101  tort  demeue.    2  JmL  38, 
40.    See  NiDlo  OX  no  diUcto,  ^c 
Cvju  at  eonuMdim,  eju  deM  ew  ii- 

eoWBOdUB.  Whose  the  advantage  is,  Ihs 
ought  the  disadvantage  to  be.  He  who  has 
the  benefit  of  a  thing,  ooght  ako  to  be  sub- 
ject to  the  disadvantage  of  it  1  ICame£ 
Equity^  289.  This  maxim  is  more  fre- 
quently expressed  in  the  hexameter  Ime, 

Qui  scntit  cwwiaJMin,  tentire  debet  et  odok 

Seeuidiui  nitortm  at  eonmoda  cnjuqie 
rei  elm  leqni  qoem  leqieittr  iBcouoda. 
It  is  according  to  nature,  that  the  adran- 
tages  of  a  thing  should  follow  him  who  is 
to  be  subject  to  its  disadvantages.  Dig. 
60.  17.  10.  This  nuLxim  of  the  civil  law 
embodies  the  converse  of  the  precedingy 
and  is  applied  by  Bracton  in  the  followiog 
passage :  Ipsum  seqtd  dehent  commoda 
quern  sequuntur  incommoda,  et  conunodom 
ejus  esse  debebit  cujus  est  periculum;  the 
advantages  [attending  a  sale  before  deli?erj] 
ought  to  attach  to  him  who  is  subject  to 
the  disadvantages ;  and  the  benefit  [arising 
from  an  accidental  increase  of  value  daring 
that  interval]  ought  to  be  his  who  takes 
the  risk  [of  loss  during  the  same  istcrraL] 
Brw:t.  fol.  62.     Fleta,  lib.  2,  c  68,  §  8. 

COMMON.  [Lat  commums.]  Bracton 
distinguishes  between  common  and  public. 
Publica  ita  accipiuntur  quce  su$U  ommum 
populorum,  i.  quce  spectant  ad  usum  homi- 
num  tantum.  Communia  vero  did  po- 
terunt  aliquando  quce  sunt  omnium  ani- 
mantium.  Fublic  things  are  nnd^stood 
to  mean  those  which  belong  to  all  people, 
that  is,  with  reference  to  tbe  use  of  mtn 
only.  Common  things  may  be  defined  to 
be  those  which  belong  to  all  living  crtch 
tures.    Bract,  fol.  8.    But  see  6  Mod.  256. 

COMMON.  [L.  Fr.  eom(m,  comoL, 
comun;  L.  Lat  communia,  q.  v.]  A  profit 
which  a  man  hath  in  the  land  of  another; 
as  to  feed  his  beasts,  to  catch  fish,  to  dig 
turf,  to  cut  wood,  or  the  like.  2  BL  Com. 
32.  2  Steph.  Com.  3. — A.  right  or  privi- 
lege which  one  or  more  persons  claim,  to 
ta^e  or  use  some  part  of  that  which  another 
man's  lands,  waters,  woods,  dec  natniallj 
produce,  without  having  an  absolute  ^pio- 
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perty  in  sneb  lands,  waters,  woods,  dbc  1 
CraWs  Beal  Prop.  267,  268,  §  268.— 
A  privilege  which  a  man  may  enjoy,  of 
taking  a  profit,  in  common  with  many,  in 
the  land  of  another,  as  to  feed  his  beasts, 
<fec.  Boaco^s  Beal  Act.  366. — A  right  of 
taking  a  profit  in  the  land  of  another,  in 
commcn  either  with  the  owner  or  with 
other  persons,*  The  radical  meaning  of 
the  term  common^  in  all  its  applications,  is 
— something  enjoyed  by  more  than  one 
person ;  properly,  by  many  together.  Co. 
LitU  122  a.  Sarage,  C.  J.  10  WendelV* 
R.  639^  647.  Fleta  calls  it  a  servitude. 
FUia,  lib.  4,  c  18,  §  3. 

Common,  in  En^ish  law,  is  an  incor- 
poreal right  which  lies  in  grant,  originally 
commencing  on  some  agreement  between 
lords  and  tenants,  which  by  time  has  been 
formed  into  prescription,  and  continues 
good,  although  there  be  no  deed  or  instru- 
ment to  prove  the  original  contract  4  Co. 
37.  1  CraWe  Real  Prop.  268,  §  268.  It 
is  chiefly  of  four  sorts ;  common  of  pasturey 
of piicary jof  turbary  J  and  of  estovers,  (qq.  v.) 
"The  ancient  books,"  it  has  been  said, 
"  are  more  explicit  on  rights  of  common 
than  the  modem ;  probamy  on  account  of 
the  great  increase  of  indosures."  De  Grey, 
a  J.  2  W.  Bl.  818. 

Common  is  little  known  or  used  in  this 
country,  and  probably  does  not  exist  in 
any  of  the  northern  or  western  parts  of  the 
United  States  which  have  been  settled 
since  the  revolution.  3  Kenfs  Com.  404. 
But  see  the  Constitution  of  Illinois,  (1818,) 
art  8,  sect  8.  The  term,  however,  is  fre- 
quently used  to  denote  a  space  or  tract  of 
ground  in  a  town  or  other  municipal  dis- 
trict, set  apart  for  the  public  use  of  the 
inhabitants.  2  Hilliard's  Beal  Prop.  77. 
See  United  States  Digest,  Common. 

As  to  the  etjnmology  of  the  word,  the 
Lat  communia  is  derived  by  Bracton  from 
cum,  with,  and  una,  together,  or  by  trans- 

Eition,  from  una,  and  cum,  the  word  alio 
other)  or a/m(others)b€ing understood. 
let.  foL  208,  222.  Whatever  may  be 
said  of  the  correctness  of  this  derivation,  it 
serves  to  show  with  great  force  the  original 
meaning  of  the  terin,  as  deriving  its  name 
from  the  communt/y  of  interest  which  arises 
between  the  claimant  of  the  right  and  the 
owner  of  the  soil,  or  between  uie  claimant 
and  other  commoners  entitled  to  the  same 
right  2  Steph.  Com.  3.  Lord  Coke  says 
it  is  so  called  because  it  is  common  to  many. 
Co.  Litt.  122  a.  Cowell  applies  the  term 
Vol-  L  21 


to  the  land  or  water  itself  of  which  the  use 
is  common  to  this  or  that  town,  &c  And 
hence,  no  doubt,  the  popular  meaning  of 
common,  as  a  waste  or  unenclosed  ground ; 
that  having  been  the  kind  of  ground  origi- 
nally subject  to  the  right  2  Steph.  Com. 
4.    £ee  10  Mod.  186. 

COMMON  OF  PASTURR  [L.  Lat 
communia  pastures;  L.  Fr.  commune  de 
poatureA  The  right  of  feeding  one's  beasts 
on  anotner's  land,  in  common  with  the 
owner,  or  with  other  persons.*  2  Bl. 
Com.  32.  2  Steph.  Com.  4.  Savage,  C. 
J.  10  WendelPsB.  647.  Called,  in  Scotch 
law,  "common  pasturage."  BelPs  Diet. 
It  is  of  four  sorts,  appendant,  appurtenant, 
because  of  vicinage,  and  in  gross.  2  Bl. 
Com.  32.     Co.  Litt.  122  a. 

COMMON  APPENDANT.  [L.  Lat. 
communia  pertinens.^  A  right  annexed  to 
the  possession  of  araole  land,  by  which  the 
owner  is  entitled  to  feed  his  beasts  on  the 
lands  of  another,  usually  of  the  owner  of 
the  manor  of  which  the  lands  entitled  to 
common  are  a  part  Sav^e,  C.  J.  10 
WendeWs  B.  648.  2  Bl.  Com.  33.  Co. 
Litt.  122  a.  1  Crabb's  Beal  Prop.  268, 
§  269.  This  kind  of  common  arises  from 
the  connexion  of  tenure,  and  is  of  common 
right ;  it  must  have  existed  from  time  im- 
memorial and  cannot  now  be  created ;  it  is 
regularly  appendant  to  arable  land  only, 
and  can  be  claimed  for  no  beasts  but  such 
as  are  conmaonable,  that  is,  beasts  of  the 
plough,  such  as  horses  or  oxen,  or  such  as 
manure  the  ground,  as  kine  or  sheep.  2  Bl. 
Com.  33.  Co.  Litt.  122  a.  4  Co.  37.  1 
Cr<d>b's  Beal  Prop.  258—264,  §§  268— 
276.  Boscoe's  Beal  Act.  367.  3  Kent's 
Com.  404.  Savage,  C.  J.  10  WendelPs 
B.  648. 

COMMON  APPURTENANT.  Aright 
of  feeding  one's  beasts  on  the  land  of 
another,  [in  common  with  the  owner  or  with 
others,]  which  is  founded  on  a  grant,  or  a 
prescription  which  supposes  a  ^rant  1 
Crabb's  Beal  Prop.  264,  §  277.  This  kind 
of  common  arises  from  no  connexion  of 
tenure,  and  is  against  common  right;  it 
may  commence  by  grant  within  time  of 
memory,  or,  in  other  words,  may  be  created 
at  the  present  day ;  it  may  be  claimed  as 
annexed  to  any  kind  of  land,  and  may  be 
claimed  for  beasts  not  commonable,  as  well 
as  those  that  are.  2  Bl.  Com.  33.  Co. 
Litt.  121  b,  122  a.  4  Co.  37,  38.  Cro. 
Car.  482.  1  Crabb's  Beal  Prop.  254 — 
268,  §§  277—283.     Boscoe's    Beal    AcL 


Digitized  by 


Google 


COM 


(382) 


CX)M 


368.  3  Kenfs  Com.  404.  Savage,  C.  J. 
10  WendelPs  R.  648.  '  See  26  Fenn.  St. 
B.  161. 

COMMON  BECAUSE  OF  VICINAGE, 
or  NEIGHBORHOOD  FL.  Fr.  comm 
pur  cause  de  vicinage ;  L.  Lat  cammunia 
ex  causa  vicinitaliSf^  Is  where  the  in- 
habitante  of  two  townships  which  lie  con- 
tiguous to  each  other  have  usually  inter- 
commoned  with  one  another,  the  beasts  of 
the  one  straying  mutually  into  the  other's 
fields,  without  any  molestation  from  either. 
This  is,  indeed,  only  a  permissive  riffht, 
intended  to  excuse  what,  in  strictness,  is  a 
trespass  in  both,  and  to  prevent  a  mul- 
tiplicity of  suits,  and  therefore  either  town- 
ship may  enclose  and  bar  out  the  other, 
though  they  have  intercommoned  time  out 
of  mmd.  2  Bl.  Com.  33.  Co.  Litt.  122  a. 
Bract,  fol.  222.  This  kind  of  common  can 
be  only  for  cattle  levant  et  couchant  upon  the 
lands  to  which  it  is  annexed,  (7  Co.  5 ;  but 
see  5  Taunt.  244^ ;  and  it  must  be  used 
with  commonable  cattle.  7  Co.  6.  1 
Crabb's  Beat  Prop.  271—273,  §§  290— 
292.     Roscoe^s  Real  Act.  369. 

Dr.  Wooddesson  observes  that  Black- 
stone's  account  of  common  pur  cause  de  vi- 
cinage is  not  properly  a  definition,  but  rather 
a  descriptive  example  or  illustration,  there 
being  other  occasions  when  the  excuse 
for  trespass  may  be  used.  2  Wooddes. 
Led.  60. 

COMMON  OF  SHACK.  A  species  of 
common  bv  vicinage,  prevailing  in  the 
counties  of  i^orfolk,  Lincoln  and  Yorkshire, 
in  England ;  being  the  right  of  persons  oc- 
cupying lands  lying  together  in  the  same 
common  field,  to  turn  out  their  cattle  after 
harvest  to  feed  promiscuously  in  that 
field.  2  Steph.  Com.  6.  7  Co.  6,  66.  1 
B.  dt  Aid.  710.  1  CraWs  Real  Prop. 
273  8  293. 

"  COMMON  IN  GROSS,  or  AT  LARGE. 
A  species  of  common  which  is  neither  ap- 
pendant nor  appurtenant  to  land,  but  is  an- 
nexed to  a  man's  person,  being  granted  to 
him  and  his  heirs  by  deed ;  or  it  may  be 
claimed  by  prescriptive  right,  as  by  a  parson 
of  a  church  or  the  like  corporation  sole. 
2  BL  Com.  34.  It  is  a  separate  inherit- 
ance, entirely  distinct  from  any  other  landed 
property,  vested  in  the  person  to  whom 
the  common  right  belongs.  2  Steph.  Com. 
6.  1  CrabVs  Real  Prop.  268,  §  284. 
Rosco€*s  Real  Act.  369. 

COMMON  SANS  NOMBRE.  L.  Fr. 
{L.  Lat  communia  sine  num^o.^     Com- 


mon withont  number;  thatis,  wit^at^tmit 
as  to  the  number  of  cattle  which  maj  be 
turned  on ;  otherwise  called,  common  -with- 
out sUnt.  ^roc^  fol.  58  b,  222  b.  2  StepL 
Com.  6,  7.  2  Bl.  Com.  34.  3  Id.  238, 
239.    2  Wils.  274.    2  Wooddes.  LecL  49. 

It  has  been  denied  in  some  of  the  cases 
in  England,  that  this  kind  of  common  can 
now  exist  WUles,  232.  1  Saufid.  346. 
The  better  opinion  seems,  however,  to  be, 
that  it  may  exist  as  a  species  of  common  in 
gross,  if  granted  to  an  individual,  bat  thit 
a  corporation  cannot  prescribe  for  it  Tins 
is  the  opinion  of  Mr.  Crabb  and  Mr. 
Stephen.  1  Craig's  Real  Prop.  269, 270, 
§287.  2  SUpL  Com.  7,  and  note  (I). 
Dr.  Wooddesson  remarks  upon  the  phiwe 
common  without  stint,  as  loosely  used  by 
Blackstone.  2  Bl.  Com.  34.  2  Wooddeg. 
Lect.  49.  It  is,  however,  more  clearly  ex- 
plained by  the  same  autiior  in  anotber 
place.     3  Bl.  Com.  236,  239. 

COMMON  OF  PISCARY,  or  FISH- 
ERY. [Lat.  communia  pitearuB^  The 
right  or  liberty  of  fishing  in  another  nun's 
water,  [in  common  with  the  owner  or  with 
other  persons].  2  Bl.  Com.  84.  Dal!«, 
J.  8  Taunt.  187.  1  Crabb' s  Real  Prop. 
280,  §  304.  Schultes'  Aquatic  Rights,  25. 
— A  liberty  or  right  of  fishing  in  the  water 
covering  the  soil  of  another  person,  or  in  a 
river  running  through  another's  land.  3 
Kenfs  Com.  409.  It  is  quite  difieraitfrom 
a  common  fishery,  {communis  piscaria,) 
with  which,  however,  it  is  frequently  coft- 
founded  by  the  text  writers.  8  Taunt  188. 
Sckultes'  Aquatic  Rights,  60,  et  seq.  See 
Common  fishery. 

COMMON  OF  TURBARY.  HL  Lat 
communia  turbari<B.'\  A  liberty  of  oigging 
turf  upon  another  man's  around,  [in  com- 
mon with  the  owner,  or  wim  other  persons]. 
2  Chittg's  Bl.  Com.  34,  and  note.  Co.  Litt. 
122.  2  Steph.  Com.  9.  It  may  be  either 
by  grant  or  prescription,  and  may  be  either 
appurtenant  or  in  gross,  but  it  is  osnally 
claimed  as  appurtenant  and  by  prescription. 
Id.  ibid.  9,  10.  It  cannot,  however,  be 
chumed  as  appurtenant  to  land,  but  only  to 
a  house.  4  Co.  37  &  And  it  authorises 
not  the  taking  of  turf,  except  for  the  pur- 
pose of  using  it  as  fuel  in  the  particalai 
house  to  which  the  right  is  annexed,  ^'oy* 
145.  2  Steph.  Com.  10.  1  Crabb'sBfol 
Prop.  278,  §  800,  et  seq.     See  Turbary- 

COMMON  OF  ESTOVERS,  AKberry 
of  taking  necessary  wood  for  the  use  or  fur- 
niture  of  a  house  or  farm,  from  off  another's 
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estate,  [in  common  with  the  owner  or  with 
others].  2  BL  Com.  35.  It  may  be  claimed, 
like  common  of  pasture,  either  by  grant  or 
prescription.  2  Steph,  Com,  10.  1  CrahVa 
Red  Prop.  274,  §  29,  et  seq.  3  Kent's  Com, 
404.    10  WendelTs  R.  639. 

This  right  is  not  to  be  confounded  (al- 
though it  sometimes  is)  with  the  right  of  a 
tenant  or  lessee  to  take  estovers  from  oflf  the 
land  let  or  demised  to  him.  2  Steph.  Com. 
10.  2  Ckitty's  Bl.  Com.  36,  note.  See 
EiUmrs. 

COMMON  ASSURANCES.  The  seve- 
ral modes  or  instruments  of  conveyance  es- 
tablished or  authorized  by  the  law  of  Eng- 
huid.  Called  comm/my  because  thereby  every 
marCs  estate  is  assured  to  him.  2  Bl.  Com. 
294.  See  Assurance.  Sheppard's  celebra- 
ted treatise  on  the  law  of  conveyance  is 
called  the  "  Touchstone  of  common  assu- 
rances," 

COMMON  BAIL.  In  practice.  A  spe- 
cies of  bail  intended  only  to  express  the 
appearance  of  a  defendant  in  cases  where 
fecial  bail  is  not  required.  See  Bail, 
Common. 

COMMON  BAR  In  pleading.  A  plea 
in  an  action  of  trespass,  otherwise  called 
Uank  bar.     See  Blank  bar. 

COMMON  BARRETOR.  In  criminal 
law.  One  who  frequently  excites  and  stirs 
ap  suits  and  quarrels,  either  at  law  or  other- 
wise.    See  Barretor,  Barretry. 

COMMON  BENCU.     [L.  Lat  commu- 
nis bancus;  L.FT.lecommunbank.€.]     The 
former  title  of  the  English  court  of  Com- 
mon Pleas,  and  still  sometimes  used  in  the 
reports.     Its  original  title  seems  to  have 
been  simply  "The  Bench;"  the   epithet 
'^comm^on^  being  added  probably  to  distin- 
guish it  from  the  King's  or  Queen's  Bench, 
as  being  originally  established  for  the  trial 
of  common  causes,  {communia  placita^)  or 
controversies  between  common  persons,  that 
is,  between  subject  and  subject     1  Reeves' 
Mist.  Eng.  Law,  57,  58.     3  Bl.  Com.  37— 
40.     Camd.  Brit.  US.    SCb.pref.    Called 
also  the  court  of  "  the  Bench  at  Westmin- 
ster."   8  M.d^  S.l  66.     From  the  language 
of  Magna  Charta,  (c.  11,)  it  is  generally 
supposed  to  have  been  a  stationary  court, 
held   permanently  at  Westminster.     But 
this  was  not  uniformly  the  case,  at  least  as 
early  as  the  reign  of  Edward  IIL     In  a 
case  in  Michaelmas  Term,  ( Yearb.  7  Edw. 
IIL  47,)  it  is  said,  "The  C.  B.  is  not  in  a 
certain  place,  but  in  divers  places  at  the 
will  of  the  king."    So  in  H.  8  Edw.  lU.  47, 


it  is  said,  "  the  C.  B.  is  not  in  a  certain 
place,  but  sometimes  here,  {un  foils  icy,) 
at  other  times  at  London,  changing  at  Uie 
will  of  the  king."  See  Bench,  Bancus^ 
Common  Pleas,  Court  of. 

COMMON  CARRIER.  A  person  who 
carries  the  goods  of  others  for  nire.  One 
who  undertakes  for  hire,  to  carry  for  any 
who  choose  to  employ  him.  1  Smith's 
Leading  Cases,  (Am.  ed.)  104.  4  iT.  Hamp. 
R.  304.  1  Pick.  R.  50.  Common  carriers 
are  of  two  kinds ;  by  land,  as  owners  of 
stages,  stage-wagons,  rail-road  cars,  team- 
sters, cartmen,  draymen  and  porters ;  and 
by  water,  as  owners  of  ships,  steamboats, 
barges,  ferrymen,  lightermen,  and  canal 
boatmen.  2  Kent's  Com.  689,  et  seq.  1 
Smith's  L.  Cas.  ub.  sup. 

The  term  common,  as  applied  to  a  carrier, 
would  seem,  ex  vi  termini,  to  imply  the  car- 
rying to  be  a  common  or  public  employ- 
ment, or  one  undertaken  as  a  business,  m 
contradistinction  to  carrying  on  a  particular 
occasion,  or  for  particular  persons.  Story 
on  Bailm.  §  495.  See  2  Kelly's  (Geo.)  R. 
349.  The  rule  of  law,  however,  seems  to 
be  settled,  that  any  one  who  undertakes, 
though  only  j)ro  hoc  vice,  to  carry  for  hire, 
without  a  special  contract,  assumes  the 
character  and  thereby  incurs  the  responsi- 
bility of  a  conunon  carrier.  1  Smith's  Lead. 
Cas.  104.  1  Watt^  (k  Serg.  R.  285, 
there  cited.  2  Kent's  Com.  597,  and  note. 
See  Angell  on  Carriers. 

COMMON  CHASE.  [L.  Fr.  comon 
chace.'l  In  old  English  law.  A  place  where 
the  right  of  hunting  wild  animals,  {touts 
beasts  chaceables,)  was  common  to  all,  (a 
toutz  gents).     Yearb.  P.  10  Edw.  IIL  28. 

COMMON  COUNCIL.  [L.  Lat  com- 
mune concilium.]  The  representative  body 
of  a  corporation,  in  which  is  vested  the 
power  of  making  its  laws  and  administering 
Its  affairs.*  According  to  Lord  Holt,  a 
common  council  is  incident  to  all  corpora- 
tions of  common  right,  unless  it  be  other- 
wise provided  by  the  patent  of  creation. 
1  Ld.  Raym.  226.  One  of  the  ancient 
names  of  the  English  parliament  was  "  the 
common  council  of  the  realm,"  {commune 
concilium  regni).     1  Bl.  Com.  148. 

COMMON  COUNTS.  In  pleading. 
Counts  of  invariable  form,  framed  upon  cer- 
tain general  principles  of  statement,  and 
therefore  common  in  their  application  to  a 
great  variety  of  actions ;  as  distinguished 
from  special  counts,  which  are  adapted  to 
the  special  circumstances  of  each  particular 
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case,  and  are  peculiar  to  the  indmdaal  ac- 
tions in  which  they  are  employed.*  In  other 
words,  they  are  general  forms  of  pecuniary 
demand,  founded  on  express  or  implied  pro- 
mises, to  pay  money  in  consideration  of  a 
precedent  or  existing  debt  1  Chiit  PI. 
273.  Their  principd  use  is  to  sustain  the 
plaintiff  on  the  trial  of  a  cause,  in  the  event 
of  a  failure  to  prove  his  case  as  stated  in  the 
special  counts  of  his  declaration.  Steph,  PL 
287,  (Am.  ed.  1824.)  1  Burr.  Pr,  130, 
note.  They  are  most  frequently  employed 
in  claims  for  goods  sold,  work  done,  money 
lent,  money  paid,  money  had  and  received, 
and  money  due  on  an  account  stated,  (which 
last  are  commonly  called  the  money  counts^) 
and  sometimes  without  any  special  counts. 
See  Indebitatus  cusumpsit,  Quantum  meruity 
Quantum  valebant,  Insimul  computassent. 
In  England,  since  the  Pleading  Rules  of 
HiL  T.  2  Will  IV.  the  importance  of  these 
counts  has  been  considerably  diminished, 
and  in  some  cases  they  can  no  longer  be  re- 
sorted to.  1  Ckitt.  PL  339—369,  (Per- 
kins' ed.  1847). 

COMMON  DAY.  [L.  Lat  dies  commu- 
nis,] In  old  English  practice.  An  ordinary 
day  in  court.  Stat,  13  Etc,  II.  st  1,  c  17. 
Such  as  Octabis  Ifichcelisy  (the  octave  of 
St  Michael,)  Quindena  Paschaf^  (the  Quin- 
«ime  of  Easter,)  &c.  Stat,  61  Hen,  III.  st 
2  &  3.  CowelL  Termes  de  la  Ley,  See 
Dies  communis, 

COMMON  DEBTOR.  In  Scotch  law. 
A  debtor  whose  effects  have  been  arrested 
by  several  creditors.  In  regard  to  these 
creditors,  he  is  their  common  debtor,  and 
by  this  term  is  distinguished  in  the  proceed- 
ings that  take  place  in  the  competition. 
BelVs  DicL 

COMMON  ERROR.  [Lat  communis 
error ,  q.  v.]  An  error  for  which  there  are 
many  precedents.  "  Common  error  goeth  for 
a  law."     Finches  Law,  b.  1,  c.  3,  num.  64. 

COMMON  FINE.  [L.  Lat  finis  com- 
munis,'] In  old  English  law.  A  certain 
sum  of  money  which  the  residents  in  a  leet 
paid  to  the  lord  of  the  leet,  otherwise  called 
head  silver,  cert  money,  (q.  v.)  or  certum 
letce,  Termes  de  la  Ley,  Vowell, — A  sum 
of  money  paid  by  the  inhabitants  of  a  ma- 
nor to  their  lord,  towards  the  charge  of 
holding  a  court  leet  Bailey's  DicL  See 
Leet, 

A  fine  or  amercement  imposed  upon  a 
county  at  large.  Bract,  foL  36  b.  Stat, 
Westm,  1,  c  18.  Fleta,  lib.  3,  c.  14,  §  9. 
2  InsL  197. 


COMMON  FISHERY.  (X.  Lat  em- 
munis  piscaria^  A  right  of  fishing  com- 
mon to  all,  as  a  fishery  in  the  sea,  or  in  a 
navigable  river.  1  CrabhU  Real  Prop,  114, 
§  1 08.  This  is  sometimes  confounded  with 
common  of  fishery,  and  free  fishery,  from 
both  of  which,  however,  it  is  cleaily  dislm- 
guishable.  Id.  ibid.  3  Kent's  Com,  409 
—411.  Dallas,  J.  8  Taunt  187.  Sec 
Common  of  fishery  y  Fishery ,  Free  fishery, 

COMMON  INFORMER.  One  whohs- 
bitually  ^ves,  or  makes  a  business  of  giving 
information  of  the  violation  of  any  pewJ 
statute,  with  a  view  to  the  prosecution  of 
the  oflfender,  and  to  whom  tne  whole  or  a 
part  of  the  forfeiture  is  given.*  3  BL  Com, 
160.  CrabVs  HisL  Eng,  Law,  609.  Sec 
Informer. 

COMMON  INTENDMENT.  Common 
meaning  or  understanding ;  the  understand- 
ing of  a  thing  according  to  the  subject-mat- 
ter, without  straining  it  to  any  extraordinary 
or  foreign  sense.  Co.  Z««.  78,  308.  Termes 
de  la  Ley.  CowelL  Blount  See  IntendmenL 

COMMON  JURY.  In  nractice.  The 
ordinary  kind  of  jury  by  which  issues  of 
feet  are  generaUy  tried,  as  distinguished 
from  a  special  jury y  (q.  v.) 

COMMON  LAW.  \L,lja,tLexcommU' 
niSy  JiLS  commune  ;  L.  Fr.  comen  ley,  comw 
droit]  The  whole  body  of  the  law  of  Eng- 
land, as  distinguished  from  the  civil  and  ca- 
non laws ;  called  also  Lex  Anglics  and  Lex 
terroBy  to  distii^ish  it  from  systems  of  fb^ 
eign  origin.  Termes  de  la  Ley,  1  Wooddes. 
Leet  Introd,  IxxxL  Hale's  Hist  Com,  LaWy 
ch.  3.  In  this  sense,  it  comprehends  stat- 
ute law,  {Co,  Litt  116  b,)  and  is  termed 
by  Spelmanyus  civile  Anglorum,  (the  civil 
law  of  the  English.^  Spelman,  voc  /««* 
commune.  See  Civil  law.  Lord  Coke  calls 
Magna  Charta,  the  Charta  de  Foresta,  the 
ancient  statutes  of  Merton,  Maiibridge, 
Westminster  the  first,  De  bigamiSy  Gloces- 
ter, Westminster  the  second,  Articuli  super 
ChartaSy  Articuli  Cleriy  the  statute  of  York, 
Prcerogativa  Regis,  and  some  few  others, 
together  with  the  original  writs  in  the  Reg- 
ister, "  the  very  body,  and,  as  it  were,  the 
very  text  of  the  common  law  of  England," 
of  which  the  year  books  and  records  are 
but  commentaries  and  expositions.    8  Co, 

{ytet  Magna  Charta  is  called  the  common 
aw,  in  the  Confirmatio  Chartarum,  25 
Edw.  L 

That  branch  of  the  law  of  England  whidi 
does  not  owe  its  origin  to  pariiamentary 
enactment;  otherwise  wdled,  with  reference 
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to  its  origin,  lex  nan  scripta^  (the  unwritten 
law,)  as  (Sstingoisbed  ftom  statute  law,  or 
the  lex  ecripta :  being  a  collection  of  cus- 
toms, roles  and  maxims,  which  have  acquired 
the  force  of  law  by  immemorial  usage,  re- 
coffnized  and  dechu^d  by  judicial  decisions, 
and  the  best  evidence  of  which  is  to  be 
foand  in  the  reports  of  such  decisions,  and 
in  the  standard  treatises  and  abridgments.* 
1 BL  Cam,  67—73.  1  StepL  Cam.  10,  45, 
49,  52.  1  Waaddee.  LecU  Intrad.  Ixxxl 
Lord  Bacon  places  the  common  law,  in 
point  of  worthiness,  above  the  statute  law. 
Warke^  iv.  326.  See  Lex  nan  mripiOy  Can- 
iuetuda  Anglicana, 

The  general  customs  of  the  kingdom,  as 
distinguished  from  the  local  customs  of  par- 
ticular places.  1  ^/.  Com.  67,  74.  iWaad- 
dee,  L^L  ub.  sup.  See  Fleta,  lib.  2,  c  2, 
§13. 

That  system  of  law  which  is  administered 
in  the  common  law  courts,  as  distinguished 
from  the  rules  prevailing  in  courts  of  equi- 
ty and  admiralty.     1  Jroaddee.  Lect.  Und. 
In   American  jurisprudence,   the   term 
'*  common  law  "  is  chiefly  used  in  the  second 
and  last  of  the  foregoing  senses ;  that  is,  in 
contradistinction,  on  the  one  hand,  to  the 
statute  law,  and  on  the  other,  to  equity  and 
admiralty  and  maritime  jurisprudence.  Sto- 
ry, J.  6  Peters'  R.  102,  110.     1  Kent's 
dim.  471.     Story,  J.  3  Petert^  R.  446, 
447.     It  ifl,  however,  occasionally  used  to 
denote  statute  law  also,  as  where  it  is  said 
that  the  English  statutes  passed  before  the 
emigration  of  our  ancestors,  being  applica- 
ble to  oar  situation,  and  in  amendment  of 
the  law,  constitute  a  part  of  our  common 
hm.     Story,  J.  5  Peters'  R.  232,  241. 

The  conamon  law  is  the  common  juris- 
prudence of  the  people  of  the  United  States, 
and  was  brought  with  them  as  colonists 
from  England,  and  established  here,  so  far 
as  it  was  adapted  to  our  institutions  and 
eircomstances.     1  Kent's  Cam.  342,  343. 
Story,  J.  2  Petert^  R.  137,  144.     To  that 
extent,  it  has  been  recognized  and  adopted 
as  one  entire  system,  by  the  constitutions 
of  some   of  the  states;  and  it  has  been  as- 
sumed by  the  courts,  or  declared  by  statute, 
with  the  like  modifications,  as  the  law  of 
the  land  in  every  state.     1  Kents  Cam. 
472.      Thus  it  is  said  that,  in  the  absence 
of  all    proof  to  the  contrary,  the  English 
common  law,  when  consistent  with  our  in- 
stitations,  wUl  be  presumed  to  be  the  rule 
of  decision  in  a  sister  state.     6  Alabama 
B.   631.     25  Id.  540.     4  BUickfardi's  R. 


89.  15  niiniM  R.  263.  But  to  what 
extent  the  common  law  has  been  adopted 
in  the  federal  jurisprudence  of  the  United 
States,  does  not  seem  to  be  settled.  It  has 
indeed  been  expressly  held,  that  there  can 
be  no  common  law  of  the  United  States, 
and  that  the  common  law  of  England  is 
not  in  force  in  the  United  States  as  a 
federal  government  McLean,  J.  8  Peieri 
R.  658.  Blackford,  J.  \  Blackf.  R  206. 
According  to  other  authority,  the  consti- 
tution and  laws  of  the  United  States  are 
predicated  upon  the  existence  of  the  com* 
mon  law,  and  that  law  is  appealed  to  by 
the  constitution,  for  the  construction  and 
interpretation  of  its  powers.  Story,  J.  1 
Galltsan's  R.  488,  489, 520.  See  3  Whea- 
tan's  R.22S.  I  Gallisan's  R.  20.  I  Kent's 
Cam.  338,  339.  United  States  Digest, 
Common  Law. 

♦^*  The  Latin  jtis  cammune,  which  may 
be  rendered  "  common  law,"  occurs  in  the 
Roman  law,  at  the  very  commencement  of 
the  Institutes  and  Digests.  Inst.  1.  2.  1. 
Diff.  I.  1.  9.  But  it  18  obviously  used  in 
the  sense  of  natural  law,  camman  to  all 
men.  The  Kotvis  v6noi  of  the  Greeks  had 
the  same  signification.  Arist.  Rhet.  I.  14. 
Tayl.  Civ.  Law  J  100,  The  expression 
Koiva;  ytf;i<x  occurs  in  the  seventy-ninth 
Novel,  c  2,  in  the  more  limited  sense  of 
"a  common  law"  or  rule  for  the  whole 
empire.  But  the  term  "  Camman  law" 
as  used  in  Englbh  jurisprudence,  is  gene- 
rally agreed  to  be  of  English  origin,  being 
by  some  writers  supposed  to  be  a  transla- 
tion of  the  Saxon  falcright,  or  falcrihte, 
(q.  V.)  mentioned  in  the  laws  of  King  Ed- 
ward the  Elder,  expressing  the  same  equal 
right,  law  or  justice  due  to  persons  of  aU 
degrees.  1  Waaddes.  Lect.  Ixxxi.  Lamr 
hard,  apud  Spelman,  voc.  Jus  Commune. 
1  Bl.  Com.  65,  67.  Lord  Mansfield,  C.  J. 
4  Burr.  2343.  Spelman,  however,  con- 
siders it  as  applied,  for  the  first  time,  to 
that  body  of  laws  compiled  by  Kmg  Ed- 
ward the  Confessor,  (or  St  Edward,  as  he 
is  otherwise  styled,)  from  the  three  systems 
which  had  previously  prevailed  in  different 
districts  of  England,  viz.  the  Mercen  lage, 
West  Saxon  lage,  and  Dane  lage ;  denoting, 
by  way  of  distinction  from  these,  a  law 
camman  ta  all  the  realm.  Spelman,  voc. 
Lex  Anglorum.  Ranulph.  Cestriens.  lib. 
1,  c.  50,  cited  ibid.  1  Bl.  Cam.  67.  Sir 
Matthew  Hale  adopts  the  opinion  that  it 
is  called  the  camman  law,  because  it  is  the 
common  municipal  law  or  rule  of  justice 
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in  the  kingdom.  HaWs  Hist  Com,  LaWy  cL 
3.  Lord  Coke  observes  that  the  common 
law  is  sometimes  called  right,  {ja^'m Magna 
Ckarta,)  sometimes  common  right,  and 
sometimes  common  justice,     Co,  Litt,  142  a. 

The  tenn  common  law  has  also  been 
applied  to  the  judicial  systems  of  other  na- 
tions, such  as  the  Lombards  and  the  Ro- 
mans of  the  lower  ages.  Spclman,  voc. 
Jus  commune.  The  land's  lagh  of  Sweden 
has  been  considered  of  nearly  equivalent 
meaning.  1  Bl,  Com.  66.  The  Spanish 
fuero,  (q.  v.)  was  a  kind  of  common  law. 
The  term  common  law  is  used  in  Germany, 
to  denote  the  subsidiary  law  common  to  the 
several  German  states,  in  opposition  to  the 
laws  of  the  individual  states.  Its  constit- 
uent parts  are  the  German  law,  the  Roman 
law,  the  Canon  law,  and  the  Lombard 
feudal  law.  1  Mackeld,  Civ.  Law,  83,  §  94, 
Eaufmann's  note.  In  Scotland,  the  term 
common  law  is  used  by  many  writers,  and 
in  some  acts  of  parliament,  to  signify  the 
Roman  law.  But,  in  its  proper  acceptation, 
it  refers  to  the  ancient  usages  of  the  king- 
dom, founded  on  the  feudal  customs  and 
the  unwritten  laws,  BelPs  Diet,  The  civil 
law  is  sometimes  called  the  common  law 
(derecho  comun)  of  Spain.  Whitens  New 
Recop,  b.  2,  tit  13,  ch.  1,  §  5. 

As  to  the  origin  of  the  common  law 
itself,  various  opinions  have  been  entertained 
by  the  best  writers.  Sir  William  Black- 
stone,  following  Lord  Coke  and  Sir  Matthew 
Hale,  treats  it  as  being  essentially  of  Saxon 
origin,  its  ultimate  sources  having  existed 
(though  not  now  distinguishable^)  in  the 
various  local  customs  apd  usages  which 
prevailed  among  the  aboriginal  Britons,  or 
were  introduced  by  the  invading  Romans, 
Saxons  and  Danes,  while  they  successively 
bore  sway  or  maintained  a  footing  on  the 
island.  1  Bl,  Com,  64 — 67.  Mr.  Stephen 
is  of  opinion  that  the  ancient  law  of  Nor- 
mandy has  a  claim  to  be  considered  another 
parent  of  the  common  law,  and  one  from 
which  it  has  inherited  some  of  its  most  re- 
markable features.  1  Steph.  Com,  44. 
And  see  Bacon's  Works,  iv.  365.  Mr. 
Hallam  inclines  to  ascribe  the  present  com- 
mon law  to  a  dat6  not  much  antecedent 
to  the  publication  of  Glanville,  though  he 
admits  some  features  of  it  to  have  been 
distinguishable  in  Saxon  times.  2  Hal- 
lam^s  Mid,  Ages,  466 — 468.  Mr.  Spence 
descends  still  lower,  and  fixes  the  origin  of 
the  common  law  about  the  period  of  the 
composition  of  the  works  of  Gflanville  and  { 


Bracton,  and  the  treatises  of  Britton,  FleU 
and  Thornton,  founded  upon  them,  strongly 
advocating  the  opinion  that  it  was  made  up, 
to  a  very  great  extent,  of  tuaterials  derived 
from  the  Roman  law.  1  Spenc^t  Chan- 
cery, 119 — 127.  A  principal  argument 
relied  on  in  support  of  this  view,  is  the  pe- 
culiar character  of  the  important  work  of 
Bracton ;  Mr.  Spence  contending  not  only 
that  that  writer  borrowed  more  largely 
from  the  Corptis  Juris  than  his  direct  rSw- 
ences  appear  to  indicate,  but  also  that  whiit 
he  did  adopt  was  used  not  for  the  mere 
purpose  of  illustration,  but  because  it  was 
considered  to  he  the  law  of  the  time.  Id. 
123 — 127,  132.  This  whole  view,  how- 
ever, together  with  the  arguments  in  its  sup- 
port, seems  to  have  been  long  since  met  and 
refuted  by  Selden.  Diss,  ad  Fletam,  cL 
7,  sect  7.  Id.  ch.  8,  sect  1.  Id,  ch.  9, 
sect  1.  Indeed,  the  observation  of  BnwJ- 
ton  himself,  on  the  first  page  of  his  work, 
that  the  law  of  England,  which  he  pro- 
posed to  illustrate,  was  an  unwritten  law, 
composed,  in  a  great  degree,  of  cuticfM, 
which  differed  in  different  places,  while  it 
tends  to  support  the  opinion  of  Blaclcstone 
and  the  older  writers  before  alluded  to, 
seems  wholly  at  variance  with  Mr.  Spencc's 
idea  that  the  old  local  and  customary  laws 
had  then  been  abrogated,  and  a  new  sys- 
tem introduced.  1  Spence* s  Chancery,  125, 
122.  As  an  evidence  of  the  extent  to 
which  the  last  named  writer  has  carried 
his  theory,  it  may  be  observed,  that  among 
the  doctrines  and  regulations  of  the  conamon 
law  referred  by  him  to  a  Roman  original, 
are  the  doctrine  of  entails,  the  modes  of 
conveyance  by  fine  and  recovery,  the  for- 
mality of  livery  of  seisin,  the  proceeding  by 
inquest  of  oflBce,  the  terms  and  vacations  of 
the  courts,  imparlances  and  essoins  in  ac- 
tions, several  of  the  old  real  actions,  to- 
gether with  much  of  the  system  of  special 
pleading;  and  even  the  feudal  system  is 
traced  to  the  Roman  relation  of  patron  md 
client  Id,  21,  36,  139,  142,  148,  178, 
225,  229,  235,  280,  note  («?). 

COMMON  LAWYER.  A  lawyer 
learned  in  the  common  lair.  1  JHep,  tn 
Ch.  pref.  "Doubtless  a  good  common 
lawyer  is  the  best  expositor  of  such  clanses." 
Hcde^s  Hist,  Com,  Law,  91. 

COMMON  LEARNING.  [L  Pr.  »- 
mon  erudicion,^  Familiar  law  or  doctrine- 
Dyer,  27  b,  33. 

COMMON  NUISANCE,  [L  Laf.  «»- 
mune  nocumentum^    A  nuisance  afieetisg 
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the  public,  being  an  annoyance  to  the  T^hole  1 
eotnmunity  in  genera] ;  aa  distinguished 
from  a  private  nuisance,  which  is  confined 
in  its  effects  to  particukr  individuals.*  3 
BLCom.2U.  Id.b.  4/rf.  167.  ^  Steph. 
Com,  294.  The  obstructing  of  highways, 
bridges  and  public  rivers,  and  the  carrying 
on  o(  offensive  or  dangerous  trades  or 
manufactures^  are  examples  of  common 
nuisances.    See  Nuisance. 

COMMON  PLACE.  Common  pleas. 
The  English  court  of  Common  Picas  is 
sometimes  so  called  in  the  old  books.  LitU 
sect  94.  Termes  de  la  Z«y,  voc  Common 
hw.  Finch'9  Law^  b,  4,  ck  1,  pp.  238, 
240. 

COMMON  PLEAS.  [L.  Lafc.  communia 
pkcita  ;  L.  Fr.  communes  pU€9i\  Common 
causes  or  suits.  A  term  anciently  used  to 
denote  civil  actions,  or  those  depending 
between  subject  and  subject,  as  distingui^- 
ed  from  pUiM  of  the  crown,  (q.  v.)  3  JBL 
Com.  88,  40.  Britt  foL  2  b.  Gilb.  C, 
Pleas,  1.  Common  pleas  shall  not  follow 
our  court,  but  shall  be  held  in  some  certain 
pJacft.  Mafh  Cart,  9  Hen.  HL  c  11.,  See 
Communia  plaeita,  Placttum, 

The  singular  ^^  common  plea''  is  some- 
times used  in  the  old  books.  Nul  common 
plee  ne  soit  desormes  tenus  a  lesckequer, 
Artie,  sup.  Chart,  c.  4. 

COMMON  PLEAS,  Court  of.    [L.  Lat 
hawMS,  bancus  communis,  communia  placi- 
ta,]    One  of  the  superior  courts  of  common 
law  in  England,  consistingof  a  chief  justice 
and  four  puisne  judges ;  supposed  by  some 
writers  to  have  been  first  established  as  a 
permanent  court  by  Magna  Charta,  and  now 
constantly  held  in  Westminster  Hall ;  called 
also  anciently,  and  still  sconetimes  technical- 
ly, the  court  of  Common  Bench,  (q.  v.)   3  Bl. 
Com,  Zl — 40.    8  StepL  Com.  402.    Termes 
delaLey.    Gilb.  C. PleaSy  Introd,  SI,    Lord 
Coke  supposes  it  to  have  existed  before 
Magna  Charta^  and  quotes,  in  support  of 
this  opinion,  not  only  Glanville,  but  the 
twelfth  and  thirteen^  chapters  of  Magna 
Charta  itself,  where  mention  is  made  of  the 
justices  of  the  bench,  (de  banco,)  [the  ancient 
title  of  this  court,]  as  of  a  court  already 
established.     Glanv.  lib.  2,  c.  6.     2  Inst, 
22.     1   Beeves'  Hist.  En^   Law,  57,  58. 
S  Co.  pre£    JcL  289.     See  Bancus,  Bench. 
The  title  of  "  Common  Pleas  "  (communia 
placita,)  may,  however,  have  been  derived 
from  the  eleventh  chapter  of  the  Charter. 

This  court  has  always  exercised  an  ex- 
clasire  jarisdietion  over  real  actLone,  and 


has  been  considered  as  the  principal  seat  of 
the  learning  relative  to  ordinary  actions  be- 
tween man  and  man,  (or  common  pleas,  as 
they  were  anciently  denominated).  Hence 
it  is  styled  by  Lord  Coke  "  the  lock  and 
key  of  the  conunon  law."  4  Inst.  99.  3 
BL  Com.  40.  3  Steph.  Com.  402.  Its 
practice  seems  to  have  been,  from  a  very 
ancient  period,  monopolized  by  a  class  of 
advocates  termed  serjecmt  counters,  or 
counters  of  the  bench,  {band  narratores, 
qq.  V.) ;  and  the  same  exclusive  privilege 
has  been  enjoyed  by  the  modem  Serjeants 
at  law,  during  term  time,  down  to  the  year 
1834,  when  uie  court  was  suddenly  opened 
to  the  whole  profession  by  royal  warrant, 
the  validity  of  which,  however,  was,  after 
an  acquiescence  of  five  years,  successfully 
impeached  by  the  Serjeants,  and  in  1 840 
the  court  was  closed.  Recently,  however, 
this  privilege  has  been  abolished  by  statute, 
and  the  court  permanently  thrown  open  to 
tiie  English  bar  generally.  3  Man.  Gr.  dt 
Scott,  587. 

COMMON  RECOVERY.  In  convey- 
ancing. A  species  of  common  assurance, 
or  mode  of  conveying  lands  by  matter  of 
record,  formerly  in  frequent  use  in  Eng- 
land, but  recently  abolisned  by  statute  3  & 
4  Will.  IV.  c.  74.  2  Bl,  Com.  357.  1 
Steph.  Com.  530.  It  was  in  the  nature 
and  form  of  an  action  at  law,  carried  regu- 
larly through,  [in  which  respect  it  Of- 
fered from  a  fine,  which  was  in  the  form  of 
a  suit  comiipromised^  and  ending  in  a  re- 
covery of  the  lands  against  the  tenant  of 
the  freehold ;  which  recovery,  being  a  sup- 
posed adjudication  of  the  right,  bound  all 
persons,  and  vested  a  free  and  absolute  fee 
simple  in  the  recoveror.     2  Bl.  Com.  357. 

1  Steph.  Com.  524.  It  was  called  a  com- 
mon recovery,  to  distinguish  it  from  a  real 
adjudication.    Id.  ibid.    5  Cruise  Dig.  269. 

*^*  Common  or  feigned  recoveries  were 
first  invented  or  introduced  by  the  clergy, 
in  order  to  evade  the  statute  of  mortmain. 

2  Bl.  Com.  271.  2  Beevef^  Hist.  Eng. 
Law,  155.  ^%Q  Mortmain.  To  effect  this 
purpose,  the  religious  houses  used  to  set 
up  a  fictitious  title  to  the  land  which  it 
was  intended  they  should  have,  and  brought 
«i  action  to  recover  it  against  the  tenant, 
who  by  fraud  and  collusion  made  no  de- 
fence, and  thereby  judgment  was  given  for 
the  religious  house,  which  then  recovered 
the  land  by  sentence  of  law  upon  a  sup- 
posed prior  title.     2  Bl.  Com.  271,     These 

I  common  recoveries  were  afterwards  em- 
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? loved  as  a  contrivance  to  elude  tbe  statute 
>e  Bonis,  and  as  a  means  of  barring  es- 
tates tail,  and  becoming  on  this  account 
more  and  more  general,  they  were  finally 
recognized  as  a  regular  mode  of  convey- 
ance ;  retaining  at  the  same  time,  however, 
all  the  forms  of  a  judicial  proceeding  as 
they  had  when  they  were  real  actions. 
Crahb's  Hist.  Eng.  Law,  390,  641.  2  Bl 
Com,  117.  1  SUph,  Com.  235.  4  Kenfs 
Com.  13,  497. 

Common  recoveries  were  formeriy  in  use 
in  some  of  the  United  States,  but  have 
generally  become  obsolete,  where  they 
have  not  been  expressly  abolished.  They 
were  abolished  by  statute  in  New-Jer- 
sey in  1799,  and  in  New-York  by  the 
Revised   Statutes.     2  R.  S.  [343,]  265, 

24.  See  United  States  Digest,  Common 
iecoveiT. 

COMMON  SCHOOLS.  Schools  for  the 
elementary  instruction  of  children  of  all 
classes;  schools  for  general  elementary  edu- 
cation. Otherwise  termed  public  schools, 
and  free  schools.  2  Rentes  Com,  1 95 — 202, 
and  notes. 

COMMON  SCOLD.  [L.  Lat  commu- 
nis  rixatrix,']  A  quarrelsome  woman, 
whose  conduct  is  a  public  nuisance  to  her 
neighborhood.  4  Bl.  Com.  168.  In  Eng- 
land, common  scolds  may  be  indicted,  and 
were  formerly  punishable  by  being  placed 
in  the  trebucket,  castigatory,  or  cucking 
stool,  (q.  V.)  Id.  ibid.  169.  In  American 
law,  common  scolds  are  nuisances,  and  may 
be  punished  as  such.  Wharton^s  Am. 
Crim.  Law,  505. 

COMMON  SEAL.  The  seal  of  a  cor- 
poration, by  which  alone,  at  common  law, 
it  could  speak  and  act  Daviei  B.  121. 
Dyer,  81  a.  The  rule  requiring  a  seal  to 
bind  a  corporation  has,  however,  been  con- 
siderably relaxed  in  England,  and  is,  in  a 
great  degree,  done  away  in  the  jurispru- 
dence of  the  United  States.  2  KenVs 
Com.  288 — 291,  and  notes. 

COMMON  SERJEANT.  A  judicial 
officer  attached  to  the  corporation  of  the 
city  of  London,  who  assists  the  recorder  in 
disposing  of  the  criminal  business  at  the 
old  Bailey  sessions,  or  Central  Criminal 
Court  Holthouse.  Centr.  Crim.  C  Rep. 
passim. 

COMMON  VOUCHEE.  The  vouchee 
in  common  recoveries ;  the  person  vouched 
to  warranty,  or  called  on  to  defend  the 
title  of  the  tenant  in  those  proceedings ; 
called  common,  because  the  same  person, 


(viz.  the  crier  of  the  court,)  acted  as 
vouchee  in  them  alL  2  Bl.  Com.  358, 
359.     See  Vouchee. 

COMMONWEAL.  The  common  good; 
the  public  welfare.  Tke  law  faTOBRtllUilgl 
for  the  COBmOD  Wetl.  FincKs  Law,  b.  1, 
ch.  3,  num.  53.  As,  in  time  of  T^ar,  to 
make  bulwarks  in  another  man's  soil,  with- 
out his  license ;  to  raze  one's  house  on  fire, 
in  safeguard  of  the  neighbors'  houses.  li* 
ibid, 

COMMONAGE.  In  old  conveyancing. 
The  right  of  common.     See  Common, 

COMMONABLE.  Entitled  to  common. 
Commonable  beasts  are  either  beasts  of  the 
plough,  as  horses  and  oxen;  or  such  ss 
manure  the  land,  as  kine  and  sheep. 
Beasts  not  commonable  are  swine,  goats,  and 
the  like.     Co.  Litt.  122  a.     %  Bl.  Com.  88. 

COMMONALTY,  Communalty,  Cm- 
minalty.  [laX.  populus,  piebs,  commumUu] 
la  English  law.  The  commoners  or  peo- 
ple of  England,  as  distinguished  from  tiie 
nobility.     1  Bl.  Com.  403.    Stat.  WeshH, 

The  middle  classes  in  England ;  the  bet- 
ter and  more  influential  sort  of  common- 
ers.   Cowell,  voc.  Comminalty.    Holthouse. 

COMMONALTY.  One  of  the  compo- 
nent parts  of  an  incorporated  company, 
which  usually  consists,  in  England,  of  the 
master,  wardens  and  commonalty ;  the  t^o 
first  being  the  chief  officers  or  members, 
and  the  latter  those  who  are  usually  caUed 
of  the  livery.  2  Lecn.  165.  WMshaw. 
Holthouse.     See  Livery. 

In  American  law,  it  is  similarly  used  to 
designate  one  branch  or  division  of  the 
members  of  a  municipal  corporation;  as 
"the  mayor,  aldermen  and  commoMlty^ 
of  a  citv. 

COMMONERS.  In  English  law.  Pa^ 
sons  having  a  right  of  common.  So  caUed 
because  they  have  a  right  to  pasture  on  the 
waste,  in  common  with  the  lord.  Rooke, 
J.  2  H,  Bl.  386,  389. 

Sometimes  improperiy  used  in  the  sense 
of  tenants  in  common.     Id.  ibid. 

Sometimes  applied,  in  the  United  Ststes, 
to  cattle.  Horses  are  called  "free  com- 
moners."    2  Michigan  R.  264. 

COMMONS.  The  commoners  or  peo- 
ple of  England,  as  distinguished  from  Uie 
nobility.*  Holt,  C.  J.  2  Ld.  Raym,  950. 
The  commons  consist  of  all  such  men  of 
property  in  the  kingdom,  as  have  not  seats 
m  the  house  of  loAs.  1  Bl,  Com,  158. 
The  popular  branch  of  the  English  p«* 
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liament;  the   house    of   commonB.     Id, 
160. 

COMMONTY.  In  Scotch  law.  Land 
possessed  in  common  by  different  proprie- 
tors, or  by  those  having  acqaired  rights 
of  servitade.  BelVi  Diet  36  £np.  Law 
it  Eq.  R.  20. 

COMMORANCY.  [L.  Lat  eomnwran- 
tioy  from  comTHorari,  to  stay,  or  sojonm.] 
The  dwelling  in  any  place  as  an  inhabitant ; 
which  consists  in  nsnally  lying  there.  4 
Bl.  Com.  273.  In  American  law,  it  is  nsed 
to  denote  a  mere  temporary  residence. 
Shaw,  C.  J.  19  Fidk.  R  247,  248. 

COMMORANT.  Staying  or  abiding; 
dwellmg,  or  nsnally  lying  in  a  place.  4 
BL  Com,  273.     See  Vommaraney. 

COMMORIENTES.  Lat  [from  cam- 
tMrirey  to  die  together.]  In  the  civil  law. 
Persons  dying  together,  in  the  same  place, 
or  from  the  same  cause.  Hubba^s  Evid, 
of  Succession,  187.  Dig.  34.  6.  8.  9.  16, 
22,  28.  2  E'cnt's  Com.  436,  436,  note.  8 
Metcaif's  JR.  371.  1  Barbour's  CL  R. 
264.  Called  pariUr  mortui.  Dig.  34.  6. 
16. 

COMMOTE.  [L.  Lat.  commotum,  from 
Brit,  cymhod  ;  cymj  together,  6orf,  being  or 
dwelling ;  or  from  cufmrnwd,  a  province.] 
Half  of  a  cantred  or  hundred  m  Wales, 
containing  properly  fifty  villages.  Stat. 
WaUuB,  12  Edw.  L  21  Men.  VlIL  c.  26. 
Spelman,  voc  Commoium.  The  fourth 
part  of  a  hundred,  according  to  Mr.  Bar- 
rington,  who  cites  Oirald.  Camb.  c  2. 
Obs.  Stat.  126,  note  [A]. 

A  great  seigniory  or  lordship,  including 
one  or  more  manors.  Co.  Litt.  6  a.  Part 
of  a  seigniory.  Thel.  Dig.  lib.  8,  c  2, 
^18. 

COMMOTUM.  L.  Lat  In  old  Eng- 
lish law.  A  commote,  (q.  v.)  Spelman. 
Stat  Wallice,  12  Edw.  L  cited  ibid. 

COMMUNANCR  In  old  English  law. 
The  commoners,  or  tenants  and  inhabitants, 
who  bad  the  right  of  common,  or  com- 
moning  in  open  fields  or  woods.  Cowell. 
COMMUNARE.  L  Lat  In  old  Eng- 
lish law.  To  common ;  to  enjoy  the  right 
of  common.     Cowell^  voc.  Communance. 

COMMTJNAUTE.  L.Fr.  In  old  Eng- 
lish law.  Commonalty.  E  as  counteSy  e 
barouns^  e  a  toute  conununaute  de  la  terre  ; 
and  to  the  earls  and  barons,  and  to  all  the 
commonalty  of  the  land.  Cof\f.  Chartar, 
25  Edw.  L 

COMMTJNK  L.  Fr.  In  old  English 
law.    Comminalty;  people.   La  grant  char- 


tre  des  franchises  de  Engleterre  grantee  a 
tote  la  commune  d^ Engleterre ;  the  great 
charter  of  liberties  of  England,  granted  to 
all  the  people  of  England.  Artie,  sup. 
Chart. 

COMMUNE.  Fr.  In  old  Fxench  law. 
A  municipal  corporation.  Sieph.  Led. 
116. 

COMMUNE  CONCILIUM  REGNI. 
Lat  The  common  council  of  the  realm. 
One  of  the  names  of  the  English  parlia- 
ment 1  Bl.  Com.  148.  ^/eto,lib.  2,  c 
66,  §  6. 

COMMUNE  FORUM  Lat  The  com- 
mon place  of  justice.  The  seat  of  the 
principal  courts,  especially  those  that  are 
fixed.  Lord  Brougham,  7  BelPs  Appeal 
Cases,  169. 

COMMUNE  PLACITUM  L.Lat  In 
old  English  law.  A  common  plea  or  ac- 
tion, such  as  an  action  of  debt  Fletct, 
lib.  2,  c.  61,  §  18. 

COMMUNE  VINCULUM.  Lai^  A 
conmion  or  mutual  bond.  Applied  to  the 
common  stock  of  consanguinity,  and  to  the 
feodal  bond  of  fealty,  as  the  common  bond 
of  union  between  lord  and  tenant  2  Bl, 
Com.  260.     3  Id.  230. 

COMMUNI  DIVIDUNDO.  Lat  In 
the  civil  law.  The  name  of  an  action 
brought  for  dividing  a  common  property. 
Inst.  4.  17.  6.  Dig.  10.  3.  Cod.  3.  37, 
38.  Story  on  Partn.  §  362.  Mentioned  in 
Bracton  and  Fleta.  Bract.  foL  100  b. 
Fleta,  ]ih.  2,  c  60,8  1. 

COMMUNIA.  L  Lat  [from  commu- 
nis, common,  or  according  to  Bracton, 
fi^m  cum,  with,  and  una,  together;  una 
cum  aliis].  In  old  English  law.  Com- 
mon. Bract,  fol  222.  Communia  pastures; 
common  of  pasture.  Id.  ibid.  Fleta,  lib. 
4,  c  19.  Beg.  Grig,  165  b,  156.  Com- 
munia turbaries;  common  of  turbary.  Id. 
Communia  piscarias ;  common  of  piscary. 
Id. 

COMMUNIA,  [plur.  of  communis,  q. 
v.]  Lat  In  old  English  law.  Common 
things,  {res  commune?).  Such  as  running 
water,  the  air,  the  sea  and  sea- shores. 
Bract.  foL  7  b. 

COMMUNIS,  or  COMMUNLE.  Lat 
In  old  European  law.  Communities. 
Towns  enfranchised  by  the  crown,  in  most 
of  the  feudal  kingdoms  of  Europe,  about 
the  twelfth  oentivy,  and  formed  into  free 
corporations,  by  what  were  termed  charters 
of  community.  1  Bobertson^s  Charles  V, 
24 — 29,  and  notes  in  Appendix, 
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COMMUXIA  PLACITA.  L.  Lat  In 
old  EDglish  law.  CommoD  pleas  or  actions ; 
those  between  common  persons,  i.  e.  be- 
tween one  subject  and  another,  as  distin- 
guished from  placita  corance,  pleas  of  the 
crown,  or  criminal  actions.  Beg.  Orig, 
187  b.  Br<ut.  foL  116  b.  Communia 
placita  non  sequanlur  curiam  nostranij  Hd 
teneaniur  in  aliquo  loco  certo.     Common 

Efeas  shall  not  follow  oar  court,  but  shall 
e  held  in  some  certain  place.  Mag,  Charta, 
9  Hen.  IIL  c  11.  Id.  Joh.  c.  17.  F.  N. 
B,  24  D,  note.  In  the  original  articles  of 
Magna  Charta,  (c.  8,)  the  passage  reads : 
Ut  communia  placita  non  sequanlur  curiam 
domini  regis,  sed  amigneniur  in  aUquo 
certo  loco.  This  provision  is  generally  con- 
sidered as  fixing  the  origin  of  the  English 
court  of  Common  Pleas.  But,  according 
to  Lord  Hale,  it  rather  fixed  the  distinction 
between  the  King^s  Bench  and  the  Conmaon 
Bench,  as  to  the  point  of  communia  pla- 
cita. For  before  this,  common  pleas  were 
frequently  held  in  the  King  s  Bench. 
HcUi^s  Hist.  Com.  Law,  ch.  7.  Communia 
placita  inter  subditos,  ex  jure  nostrOj  quod 
commune  vocantj  in  hoe  diseeptantur :  Com- 
mon pleas  between  subjects  are  determined 
in  this  [court],  according  to  our  law  which 
they  call  common.  Camd.  Brit.  113.  See 
Common  Pleas,  Comm^on  Bench. 

COMMUNIBUS  ANNIS.  Lat  In 
ordinary  years ;  one  y«ar  with  another ;  on 
the  annual  average.  2  Bl.  Com.  322.  See 
Hardr.  329.     10  JEast,  219. 

COMMUNICARE.  L.  Lat  In  old 
English  law.  To  common.  Bract,  fol. 
229  b.  Communicantes ;  commoners.  Id. 
ibid.  Jus  communicandi ;  the  right  of 
commoning.     Fleta,  lib.  4,  c.  19,  §  4. 

COMMUlilCATION.  \}jiLcommnniea- 
iiOy  from  communkare,  to  talk  together,  to 
impart  or  share.]  A  talking  or  conferring 
with,  where  there  is  only  a  discourse  be- 
tween two  or  more,  without  any  perfect 
agreement  Cowell,  Conference,  as  dia- 
tugnished  from  actual'  agreement 

The  act  of  imparting  information  to 
another. 

Information  imparted  by  one  person  to 
another.     See  Privileged  communieatum. 

Intercourse ;  connection. 

COMMUNIO  BONORUM.  Lat  Com- 
munion or  community  of  goods,  (qq.  v.) 

COMMUNION  OF  GOODS.  In  Scotch 
law.  The  light  enjoyed  by  married  pet- 
sons  in  the  moveable  goods  belonging  to 
them.    BelVs  Diet. 


COMMUNIS.  Lat  Common.  Seeii0ti. 

COMMUNIS  ERROR.  Lat  A  com- 
mon error ;  an  opinton  or  practice  which 
has  commonly  been  held  or  obserred, 
though  originally  perhaps  without  ade- 
quate foundation  in  law.*  See  Common 
error,  Communis  opinio. 

COMBBlii  ertor  facit  JBI.  Common  error 
makes  law.  4  Inst.  240.  JVoy'«  Max.  32, 
max.  27.  Common  error  go^  fi)r  a  liw. 
Finches  Law,  h.  1,  c  3,  num.  54.  Common 
error  sometimes  passes  current  as  law 
Broom's  Max.  99,  TOO,  [104],  A  connnon 
error  nuiy,  in  son^e  cases,  pass  current  as 
law.  Thus,  a  practice  which  has  been 
generaUy  observed  in  a  state  for  a  great 
length  of  time,  without  objection  or  qoes- 
tion,  though  it  possibly  night  hate  origi- 
naily  been  impeached,  will  be  upkdd  in 
la^,  if  the  puMic  good  inquire  it  This 
maxim  is  irequently  applied  to  modes  of 
conveyance  which  have  been  long  in  me. 
Plowd.  33  b.  Shep.  Touch.  40.  Story,  J. 
6  Mason's  R.  «7,  69.  4  N.  Hmp.  R 
458.  a  HilU«td^s  ReeU  Prop.  268.  Bat 
so  far  as  the  maxim  applies  to  common 
opinion,  (communis  opinio,  q.  v.)  it  is  to  be 
received  and  applied  with  gr^  caution. 
See  the  observations  of  Lord  Ellenboroogh, 
3  M.ik  S.  aw,  897.     t  CI  it  Fin.  IW. 

And  see  liiftttate  ernvtiitt,  &c 

COmiUNIS  OPINIO.  Lat  CoBBiion 
opinion ;  genen^  professional  opinion.  Ac- 
cordii^  to  Lord  Coke,  (who  places  it  on 
the  footing  of  observance  or  usage,)  eom- 
mon  opinion  is  good  authority  in  law.  Ox 
Litt.  1 86  a.  See  A  eeiBBllKi  OhttfTBitii  HI 
6gt  recedetdllfll.  But  this  rule  has  in  modern 
times  been  questioned,  or  much  ooaKfied. 
"  Communis  opinio''  said  Lord  EUenbo- 
rougb,  "  is  evidence  of  what  the  law  is,— 
not  where  k  is  an  opnion  merely  specula- 
tive and  theoreticiU,  floating  in  the  minds 
of  persons,  b«t  where  it  has  been  madeUw 
ground-woq*  and  mAstratum  c€  practice." 

3  M.  A  8.  3W,  397.  Lord  Denmaa,  C 
J.  O'Conndl  v.  Reg.  (Leahy's  sd  28.) 
Gibson,  C.  J.  4  Penn.  St  R.  19^  28. 

COMMUNIS  PARIBa  Lat  In  the 
civil  law.  A  common  or  par^  wA  I>*^' 
8.  2.  8  13. 

'  COMMUNIS  RIXATRIX.  L.     h^ 
old  English  law.    A  oommoo  8cold»  (q.  ^•) 

4  Bl.  Com.  108. 

COMMUNIS  SCRDPTURA.  L.  I*t 
In  old  English  law.  A  common  writing; 
a  writing  common  to  both  partaeSf  a  rfwK^- 
graph.     Okmvi  fib.  8,  c  1« 
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COMMUNIS  STIPES.  Lat  In  old 
English  law.  A  common  stock ;  the  com- 
mon stock  or  root  of  descent ;  a  common 
ancestor.     BlacJcsU  Law  Tr.  6. 

COMMUNIS  STRATA.  LLat  In  old 
English  law.  A,  or  the  common  street  or 
road.  Stat  Marlbr,  c  16.  1  Stra.  44. 
Argued  to  be  synonymous  with  regia  via, 
(q.  V.)     10  Mod.  382. 

COMMUNITAS.  L&t  [from  communis,] 
In  old  English  law.  A  community,  compa- 
ny or  society.     Totons.  Pi,  1 8. 

COI^fMUNITAS  REGNI  ANGLIJE. 
Lat  The  general  assembly  of  the  kingdom 
of  England.  One  of  the  ancient  names  of 
the  English  parliament  1  Bl,  Com,  148. 
According  to  Co  well,  it  signified  the  barons 
and  tenants  in  capite  of  the  kingdom.  But 
in  the  statute  Cart,  Conf.  49  Hen.  III.  it 
is  used  in  the  sense  of  commonalty,  as 
distinguished  from  the  prelates,  earls  and 
barons,  {prelatorum,  comitum,  baronum  et 
commxmitati9r<»^t).  And  &ee  Communaute. 
COMMUNITY.  [Fr.eommunaute.]  In 
French  law.  Common  or  joint  possession 
or  enjoyment ;  common  or  joint  interest  or 
participaftion.  A  species  of  partnership 
which  a  man  and  woman  contract  where 
they  are  lawfully  married  to  each  other. 
See  2  KenVs  Com.  183 — 187,  and  notes. 

COMMUTATION.  [Lat  commutatio, 
from  commutare,  to  change  or  exchange.] 
In  criminal  law.  Change ;  substitution.  The 
substitution  of  one  punishment  for  another, 
after  conviction  of  the  party  subject  to  it. 
The  change  of  a  punishment  from  a  greater 
to  a  less ;  as  from  hanging  to  imprisonment. 
COMMUTATIVE  CONTRACT,  [from 
commutarey  to  change  or  exchange.]  In  the 
civil  law.  A  contract  in  which  each  of  the 
contracting  parties  receives  as  much  as  he 
gives,  ot  an  equivalent  for  what  he  rives. 
Potkier,  Contr.  of  Sale,  part  1,  sect  1.  Foth. 
Ohl.  piart  1,  ch.  1,  sect.  1,  art  1. 

COMON.  L.  Fr.  Common.  C<m<m 
eruiic^  ;  common  learning ;  familiar  law. 
Dyer,  27  b.  (Fr.  ed.) 

COMORTHA.  Welsh  and  L.  Fr.  In  old 
English  law.  An  assemblage.  Stat.  4 
Hen.  IV.  c.  i7.  froperly  cymortha  or 
eymmorthau.  Barringt.  Obs.  Stat:  360, 
notefyl. 

COMPACT,  [from  Lat  con,  together, 
and  paeiunij  a  promise.]  An  agreement  or 
contract,  usuaiiy  of  the  more  formal  or 
aolemn  kind.  A  contract  or  engagement 
between  nations,  or  states,  or  the  individu- 
1^  of  a  community.  See  1  ICent^s  Com.  419'. 


COMPANAGE.  [K  Lat  companagium, 
from  cum,  with,  and  panis,  bread.]  In  old 
English  law.  Any  meat,  or  other  edibles, 
to  be  eaten  with  bread.  Cotffell.  Quicquid 
cibi  cum  pane  sumitur.  Spelman,  voc.  Com- 
panapium. 

COMPANAGIUM.  L.  Lat  Compa- 
nage,  (q.  v.)     Spelmcm. 

COMPANY.  An  association  of  persons 
in  a  common  interest,  for  the  purpose  of 
carrying  on  some  commercial  or  industrial 
undertaking,  or  other  legitimate  business. 

COMPARE.  Sc.  To  compound.  Lord 
Hardwicke,  Ambl.  185. 

COMPARENTLA..  L.  Lat.  [from  com- 
parere,  q.  v.]  In  old  practice.  Appear^ 
ance.     1  Leon.  90. 

COMPARERE.  Lat  [L.  Fr.  comparer, 
compoir.]  In  old  English  practice.  To  ap- 
pear ;  closely  rendered  in  the  Scotch  law, 
to  compear.  Comparet ;  (he)  appears. 
Bract,  fol.  834  b.  Comperuit ;  (he)  ap- 
peared. See  Comperuit  ad  diem.  Com- 
parehit ;  (he)  shall  appear.  Bey.  Grig, 
291  b.  Comparere  is  uded  in  Clerke^a  Prax. 
Cur,  Adm.  tit  1.  Comparuerii,  Bract,  foL 
366.  Comparuisset.  Bey,  Jud,  5.  Cow- 
parentibus  ;  appearing.  Bract,  fol.  183  b, 
372  b.  Cum  paries  in  judicio  comparue- 
rint ;  when  the  parties!  have  appeared  in 
court     Id.  fol.  296  b. 

COMPARATIO  LITERARUM.  Lat 
In  the  civil  law.  Comparison  of  writings, 
or  handwritings.  A  mode  of  proof  al- 
lowed in  certain  cases.  Cod,  4.  21.  20. 
iTov.  49,  c.  2.  BelPs  Diet,  2  Alison's 
Crim.  Pr.  603.  BelPs  Contr.  of  Salt,  ^. 
See  Collatio  siynorum,  Comparison  of 
hands. 

COMPARISON  OF  HANDS.  In  tbe 
law  of  evidence.  A  mode  of  proving  a 
handwriting  or  signature,  by  comparing  it 
with  another,  in  order  to  ascertain  whether 
both  were  Written  by  the  same  person.*  In 
England,  this  species  of  evidence  is,  in  gene- 
ral, not  admissible.  6  Ad,  d;  Ell.  703.  Best 
on  Presumptions,  221—284,  §§  162—171. 
In  sotne  of  the  United  States,  as  in  Ncw- 
Tork,  this  rule  is  folloW6d.  5  MlPs  R. 
182.  1  Denio's  B.  343.  In  others,  a  dif- 
ferent rule  has  been  established.  1  Oreen- 
leaf  tm  EM.  §§  679 — 581,  and  notes.  In 
Kentucky,  the  weight  of  authority  is 
gainst  the  admission  <A  handwritings  for 
the  purpose  of  cotnparison,  even  by  the 
jury.  13  ^.  Mcmroe's  R.  258.  The  tnle 
seems  to  be  the  same  m  North  Carolina. 
Sed  1  Jonei^  Law  B,  150.    But  in  Georgia, 
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the  court  or  jury  may  compare  two  docu- 
ments together,  when  properly  in  evidence, 
and  from  that  comparison  form  a  judgment 
upon  the  genuineness  of  the  handwriting 
or  the  identity  of  the  writers.  16  Georgia 
R.  621. 

COMPARITIO.  L.  Lat  [from  eompor 
rerey  q.  v.]  In  old  practice.  Appearance. 
ClerkeU  Prax,  Cur.  Adm,  tit  6. 

COMPASCUUM.  Lat  [from  com/HMct, 
to  feed  together.]  Belon^ring  to  common- 
age. Jtu  compcucuum  ;  Uie  right  of  com- 
mon of  pasture.     See  Common, 

COMPATERNITAS.  Lat  In  the  canon 
law.  A  kind  of  spiritual  relationship  {c^g- 
natio  spirittuilis)  contracted  by  bi^tism. 
Heinece.  Elem,  Jur,  Civ.  lib.  1,  tit  10, 
§  161,  note.  Bract.  foL  298  b.  One  of  the 
grounds  of  divorce.     Id.  ibid. 

COMPEAR,  Compeir.  In  Scotch  law. 
To  appear.  1  Forbet^  Inst,  part  4,  b.  2, 
ch.  2,  tit  2.  Very  literally  formed  from 
the  L.  Lat  comparere,  (q.  v.) 

COMPEARANCK  In  Scotch  practice. 
Appearance ;  an  appearance  made  for  a  de- 
fendant ;  an  appearance  by  counsel  BelPs 
Diet  2  Alison's  Crim.  Pr.  343.  Skene 
writes  it  compeirance.  De  Verb.  Sign,  voc 
Iter. 

COMPELLATIVUM.  L.  Lat  [from 
compellarey  to  accuse.]  In  old  records.  An 
accuser  or  adversaiy.      WhisJuiw. 

COMPENDIUM.  Lat  An  abridgment 
Compendia  sunt  dispendia  ;  abridgments  are 
losses  or  wastes  [of  labor  or  time].  Co. 
Litt.  305  b.  "And  therefore  it  is  ever 
good  to  rely  upon  the  book  at  large."  Id. 
ibid. 

COMPENSATIO.  Lat  In  the  civil 
law.  Compensation,  or  set-offi  A  proceed- 
ing resembling  a  set-off  in  the  common 
law,  being  a  claim,  on  the  part  of  the  de- 
fendant, t^  have  an  amount  due  to  him 
from  the  plaintiff  deducted  from  his  de- 
mand. iJig.  16.  2.  Inst.  4.  6.  30,  39. 
Cod.  4.  31.  3  Bl.  Com.  805.  1  Karnes' 
Equity,  395.  Called  in  the  Di^ts,  debiti 
et  crediti  inter  se  contributio.   Dig.  16. 2.  1. 

COMPENSATIO  CRIMINIS.  Lat 
(Set-offofcrime  or  guilt)  In  practice.  The 
plea  of  recrimination  in  a  suit  for  a  'divorce ; 
that  is,  that  the  complainant  is  guilty  of 
the  same  kind  of  offence  with  which  he  or 
she  charges  the  defendant  Shelf ordy  Marr. 
ik  Div.  440.  2  Kent's  Com.  100.  See  Be- 
crimination. 

COMPENSATION,  [from  Lat  compenr 
satiOf  q.  v.]    In  the  civil  and  Scotch  law. 


Set-off  The  meeting  of  two  debts  dae  by 
two  parties,  where  the  debtor  in  the  one 
debt  IS  the  creditor  in  the  other,  that  is  to 
say,  where  one  person  is  both  debtor  sod 
creditor  to  another,  and,  therefore,  to  the 
extent  of  what  is  due  to  him,  claims  allow- 
ance out  of  the  sum  that  he  is  due.  BelPi 
Diet.  1  Kamei  Equity,  395,  396.  2  li 
101. — ^The  extinction  of  debts  of  which 
two  persons  are  reciprocally  debtors,  by  the 
credits  of  which  they  are  reciprocally  credi- 
tors. Poth.  Oblig.  part  3,  ch.  4.  See 
Schmides  Civ.  Law,  124. 

COMPERENDINATIO.  Lat  In  the 
Roman  law.  The  adjournment  of  a  caaae, 
in  order  to  hear  the  parties  or  their  sdTO- 
cates  a  second  time;  a  second  hearing 
of  the  parties  to  a  causew  Calv.  Lex.  Brit 
sonius. 

COMPERER.  L.  Fr.  To  appear.  M 
Pari.  4  Hen.  IV. 

COMPERIT.  O.  Sc  Compeared;  ap- 
peared.    1  Pitc.  Crim.  Trials,  part  l,p.2. 

COMPERTORIUM.  L.  Lat  [from  «wi- 
perire,  to  discover.]  In  old  English  law. 
A  judicial  inquest  made  by  delates  or 
commissioners,  to  find  out  and  relate  the 
truth  of  a  cause.  Eennetfs  Par.  Ant.  675, 
Coufell. 

COMPERUIT  AD  DIEM.  L  Lat 
(He  appeared  at  the  day.)  In  practice.  A 
plea  in  an  action  of  debt  on  a  bail  bond, 
that  the  defendant  appeared  at  the  day  re- 
quired, by  putting  in  bail,  according  to  the 
condition  of  the  bond.  1  Tidd^s  Pr.  310, 
318.  Comperueruntad diem; they tappeared 
at  the  day.   6  Taunt  167. 

COMPESTER.  [L.  Lat  compostan.] 
To  manure.     Co.  LitU  122  a. 

COMPETENCY.  Ci^abiUty;  admi«- 
bility.  Applied  to  witnesses,  to  signify  le- 
gal ability  to  be  received  and  examined  on 
the  trial  of  a  cause.     3  Bl.  Com.  369. 

Propriety  or  suflSciency  as  a  l^al  remedy. 
See  Competere. 

COMPETENT.  [Lat  competens,  from 
competere,  q.  v.]  Capable;  legally  qnsli- 
fied ;  having  l^d  capacity,  as  a  competent 
witness.     See  Competency. 

COMPETENT  AND  OMITTED.  In 
Scotch  practice.  A  term  applied  to  a  plea 
which  might  have  been  urged  by  a  prtf 
during  the  dependence  of  a  cause,  M 
which  had  been  omitted.     BelVs  Diet 

COMPETERE.  Lat  In  the  civil  and 
common  law.  To  be  proper,  as  a  legal  re- 
medy ;  to  lie,  as  an  action.  Actio  ei  compt- 
tit ;  an  action  lies  for  [may  be  maintained 
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by]  him.  Inst  4. 1, 13.  Bract,  fol  103  b. 
Competit  auisa  ;  an  assise  lies.  Id.  fol.  25. 
Competnnt  hcBrtdi  duo  remedia  ;  the  heir 
has  two  remedies.  Id.  foL  219.  Hence  the 
modern  phrase,  competency  of  actions.  Supra. 
To  be  proper  or  available ;  as  a  pleading. 
Competit  exceptio — replication  Ac.     Bract, 

fbL  96,  26. 

COMPETITION.  In  Scotch  practice. 
The  contest  amone  creditors  claiming  on 
their  respective  diligences,  or  creditors 
cUdming  on  their  securities.     BeWs  DtcL 

COMPILATION.  [Ut  compilation  from 
ampilare,  to  plunder.]  A  collection  of 
certain  parts  of  a  book  or  books  into  a 
separate  work.*  Webster.  A  literary  com- 
position made  up  from  the  works  of  others. 
COMPLAIN.  {Lat  gueri.]  In  practice. 
To  represent  facts  constituting  a  supposed 
injury  or  offence,  to  a  court  or  oflScer  hav- 
ing jurisdiction ;  to  char^  a  person  with 
the  commission  of  some  injury  or  offence. 
In  a  declaration  at  common  law,  the  plain- 
tiff (or  complaining  party)  "  complains"  of 
the  defendant,  Ac 

COMPLAINANT.  \L&t  querens.]  In 
practice.  One  who  complains  of  another, 
by  instituting  legal  proceedings  against 
him.  The  actor,  or  party  suing  in  equity, 
answering  to  the  plaintiff  (which  has  the 
same  sense)  at  common  law.  The  term 
plaintiffs  however,  is  also  frequently  used 
in  equity  proceedings.* 

COMPLAINT.  [LbL  querela.']  In  prac- 
tice. Representation  of  facts  constituting 
a  supposed  injury  or  offence,  to  a  court  or 
officer  having  jurisdiction.  An  accusation 
or  charge  a&:ainst  a  person  as  having  com- 
mitted an  aliened  injury  or  offence. 

In  New-Yonc  practice.  The  name  of  the 
first  pleading  on  the  part  of  the  plaintiff  in 
an  action.      Code,  §  141,  [119]. 

COMPLEMENTUM  JUSTITL^  L. 
Lai  In  old  practice.  Fullness  of  justice; 
foil  justice.     Reg.  Orig.  88,  89. 

"COMPLETED"  construed.  3  J(yMs' 
Law  R.  617. 

COMPOS  MENTIS,  [plur.  compotes 
mentis.]  Lat.  In  possession  of  one's  mind, 
or  mental  faculties ;  of  sound  mind.  4  Bl. 
Com.  26.     2  Kent's  Com.  461. 

COMPOS  SUL  Lat  Having  power 
of  one's  aelf;  having  the  use  of  one's 
limbs,  or  the  power  of  bodily  motion.  Si 
fuit  ita  compos  sui  quod  itinerare  poiuit  de 
loco  in  locum  ;  if  he  had  so  far  the  use  of 
his  limbs,  as  to  be  able  to  travel  frx)m  place 
to  place.     Bract.  foL  14  b. 


COMPOSITIO.  Lat  [from  componerff 
to  put  together,  or  frame.  J  A  putting  to- 
getner,  or  making  up ;  an  agreement,  com- 
position or  satisfaction.*   See  Composition. 

A  statute  or  ordinance.     See  infra. 

COMPOSITIO  MENSURARUM.  Lat 
The  ordinance  of  measures.  The  title  of  an 
ancient  ordinance,  not  j^nted,  mentioned 
in  the  statute  23  jETen.  VIII.  c  4;  estab- 
lishing a  standard  of  measures.  1  Bl.  Com. 
275.  Spelman  quotes  it  as  the  statute  51 
Hen.  III.     Gloss,  voc  Galo. 

COMPOSITIO  ULNARUM  ET  PER- 
TICARUM.  Lat  The  statute  of  ells  and 
perches.  The  title  of  an  English  statute 
establishing  a  standard  of  measures.  1  Bl. 
Com.  275. 

COMPOSITION.  An  agreement  be- 
tween debtor  and  creditor,  by  which  the 
latter  agrees  to  discharge  the  former  on 
payment  of  a  certain  sum.*  See  United 
States  Digest,  Composition. 

In  English  ecclesiastical  law.  An  agree- 
ment, (otherwise  called  a  real  composition,) 
made  oetween  the  owner  of  lands,  and  a 
parson  or  vicar,  with  the  consent  of  the 
ordinary  and  the  patron,  that  such  lands 
shall,  for  the  future,  be  discharged  from 
payment  of  tithes  by  reason  of  some  land, 
or  other  real  recompense  given  to  the  par- 
son, in  lieu  and  satisfaction  thereof.  2  Bl. 
Com.  28.  Reg.  Orig.  38  b.  2  Inst.  490. 
2  Wooddes.  Lect.  67, 68.  3  Stepk.  Com.  129. 

COMPOSITION.  In  old  European  law. 
A  sum  of  money  paid,  among  the  early  bar^ 
barous  nations  of  Europe,  as  satisfaction  for 
an  injury,  either  to  the  person  offended, 
when  capable  of  receiving  it,  or  to  his  rela- 
tives; and  so  called  because  originally 
made  by  mutual  agreement  of  the  parties. 
1  Robertson's  Charles  V.  Appendix,  Note 
xxiii.  Esprit  des  Lois,  liv.  30,  c.  19.  It 
mi^ht  be  paid  in  cattle,  com,  moveables, 
or  lands,  instead  of  money.     Id.  ibid. 

COMPOSITION.  In  patent  law.  A 
compounding  or  putting  together;  mix- 
ture. Act  of  Congress,  July  4,  1836, 
sect.  6 

COMPOTARIUS.  [L.  Lat  from  com- 
putus, q.  v.]  In  old  English  law.  A  party 
accounting.     Fleta,  lib.  2,  c.  71,  §  17. 

COMPOTUS.  L.  Lat  In  old  English 
law.  An  account  Stat,  Marlbr.  c.  22. 
Stat.  Westm.  2,  c.  11.  Compotum  reddere  ; 
to  render  an  account  Fleta,  lib.  2,  c.  14, 
§  1.  Id.  c.  30.  De  compofto  reddcTido  ;  of 
rendering  an  account  Id.  c.  70.  A  more 
modem  form  was  computus,  (q.  v.) 
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A  statement  of  account ;  a  book  of  ac- 
counts. The  household  book  of  a  religious 
house,  containing  the  items  of  its  expendi- 
ture and  income,  was  styled  the  compoUis, 

COMPOUNDING  A  FELONY.  In 
criminal  law.  The  offence  of  taking  a  re- 
ward for  forbearing  to  prosecute  a  wlony. 
As  where  a  party  robbed  takes  his  goods 
again,  or  other  amends,  upon  an  agreement 
not  to  prosecute.  4  ChiUi/'s  BL  Com,  133 
and  notes.  4  Steph.  Com,  259.  StepL 
Crim.  Law,  66.  It  is  a  misdemeanor  at 
common  law,  and  by  statute,  and  punish- 
able by  imprisonment  Jd,  ibid.  Leuni* 
U.  S.  Crim.  I^w,  200—203. 

COMPRA  Y  VENTA.  Span.  In 
Spanish  law.  Purchase  and  sale.  Whites 
New  Eecop.  h.  2,.  tit,  13. 

COMPRINT.  In  old  Enriish  law. 
Literally,  to  print  together.  The  surrep- 
titious printing  by  one  bookseller  of 
another's  copy,  to  make  gain  thereby,  and 
which  is  not  only  contrary  to  the  common 
law,  but  is  also  forbidden  by  several  Eng- 
lish statutes.  StaL  14.  Ckr.  II.  c.  33;  16 
Car.  IL  c.  6;  16  &  17  Car.  IL  c  7 ;  17 
Car.  II.  c  4.     Cowell. 

COMPRIVIGNL  Lat  In  the  civil 
law.  Children  by  a  former  marriage,  (in- 
dividually called  privigni,  or  privignce^ 
considered  relatively  to  each  other.  Thus, 
the  son  of  a  husband  by  a  former  wife,  and 
the  daughter  of  a  wife  by  a  former  husband, 
are  the  comprivigni  of  each  other.  Inst. 
1.  10.  8.     See  Privignus,  Privigna. 

COMPROMISE.  [Lat  compromissum, 
q.  v.]  A  mutual  agreement  between  two 
or  more  persons  at  difference,  to  put  an 
end  to  such  difference  upon  certain  terms 
agreed  upon.      Whishaw. 

A  mutual  agreement  to  submit  matters 
in  dispute  to  the  decision  of  arbitrators.* 
Termes  de  la  Ley.  Cowell.  This  was  for- 
merly the  ordinary  meaning  of  the  term, 
derived  from  the  compromisium  of  the  civil 
law,  (q.  V,) 

Any  adjustment  of  matters  in  dispute, 
by  mutual  concession  without  resort  to  the 
law.  Tomlins.  Smith,  J.  2  Wisconsin  R. 
1    ft  */ 

'  COMPROMISSARIUS.  Lat  [from  cowi- 
promissum,  q.  v.]  In  the  civil  law.  Re- 
lating to  a  compromissum  or  submission  to 
arbitration.  A  term  applied  to  an  arbiter 
or  arbitrator.  I>ig.  4.  9.  41.  Other- 
wise termed  arbiter  ex  compromisso.  Id. 
4.  8.  33. 
COMPROMISSUM.    Lat    [quasi  cm- 


promiisum,  a  mutual  promise.]  In  the 
civil  and  canon  law.  A  submission  to  a^ 
bitrators.  Dig.  4.  8.  4  Reeved  HisL  Eng. 
Law,  1 3,  and  note  (p).  .  Hence  the  modem 
term  compromise,  (a.  v.) 

COMPROMITTERE.  Lat  [from  cw, 
together,  and  promittere,  to  promise.]  In 
the  civil  law.  To  submit  to  arbitration. 
Dig.  4.  8.  27.  2. 

COMPTER.  The  name  of  a  prison  in 
London.     1  Show.  162.     See  Counter. 

COMPTER  In  Scotch  law.  An  ao 
counting  party.  Skene  de  Verb.  Sign,  voce 
Ballivus,  Scaccarium, 

COMPTROLLER.  Property  CON- 
TROLLER.    See  Controller. 

COMPURGATOR.  Lat  [from  (^ 
together,  and  purgare,  to  purge  or  clear.] 
In  old  European  law.  One  who  purpea 
another  from  an  accusation  or  charge,  hj 
swearing  with,  or  after  him,  that  he  beHevcd 
his  oath  of  his  own  innocence.*  In  the 
old  mode  of  trial  by  wager  of  law,  the  d^ 
feudant  first  hirasebf  swore  that  he  did  not 
owe  the  plaintiff  any  thing,  and  then  pro- 
duced (usually)  eleven  compurgaton^  who 
swore  after  him  that  they  believed  in  their 
consciences  that  he  spoke  the  tmtb.  3 
Bl.  Com.  342,  343.  3  SUph.  Com.  525. 
Co.  Litt.  296.  Bract.  foL  410.  SeeXow, 
Wager  of  law. 

*^*  The  trial  by  compurgators  seems  to 
have  been  equally  known  to  the  British, 
Saxon  and  Norman  laws,  as  well  as  to  the 
laws  of  the  barbarous  nations  of  the  con- 
tinent Spelmxm,  voc.  Assath.  CnM'K 
\  Hist.  £ng.  Law,  30.  Ghrand  CoustunLC 
85,  [26.]  i:sprit  des  Lois,  liv.  28,  c.  13. 
j  It  was  anciently  confined  to  charges  <^ 
crime,  and  was  conducted  by  the  com- 
pui^tors  laying  their  hands  on  the  gospels, 
or  some  relics,  and  the  party  accu^  lay- 
ing his  hand  over  all  the  rest,  and  swearing 
:  by  God  and  all  the  hands  under  him,  that 
he  was  not  guilty  of  the  crime  laid  to  his 
charge.  The  compurgators  were  supposed, 
by  this  act,  to  declare  upon  their  oatlls,  that 
they  believed  he  had  sworn  the  trnth,  and 
the  party  himself  was  said  to  swear  6y  awy 
given  number  of  hands,  according  to  the 
number  of  persons  joining  in  the  oath. 
Ducange,  voc  Juramentum.  Hence  the 
phrase  jurare  dtwdecima  manu,  and  the 
name  of  compurgators,  as  contributingyj 
their  oaths  to  purge  the  party  of  the  crime 
laid  to  his  charge.  Crabb^s  HisU  nb.  snp. 
In  the  feudal  law,  compurgators  were  used, 
under  the  name  of  sacramentales,  in  prov- 
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iBg  the  inTMtitare  of  fiefe,  where  the  faest 
waa  disputed.  Feud.  Lib.  1,  tit  4,  §  3. 
Id.  titt  10,  26,  28.  Lib.  2,  tit  38,  §  2. 
They  were  ako  termed  eon$acramental€s 
and  conjunAtoru.  Spelman,  vac.  Zex, 
Z^^fm  vadiare. 

COMPUTATION.  [Lat  iiwqmtaiio.'\ 
The  account  aod  construction  of  time  bv 
rale  of  law,  as  distinguished  irom  any  arbi- 
trary construction  of  parties ;  as,  of  bow 
many  days  a  month  shall  consist;  on  what 
day  a  lease  shall  be  said  to  commence  and 
end ;  what  days  shall  be  included  or  not  in 
tlie  times  of  notices,  rules  of  court,  ^c. ; 
that  fractions  of  a  day  shall  not  be  reckoned, 
and  the  like.*  Comll.  Termed  de  la  Ley. 
2  Chitt.  Bl.  Com.  140,  note.  The  rule  in 
regard  to  the  computation  of  time  is,  that 
where  the  computation  is  to  be  nmde  from 
an  act  done,  the  day  on  which  the  act  was 
done  must  be  included;  but  where  the 
computation  is  to  be  made  from  the  day 
itself,  the  day  on  which  the  act  was  done 
mast  be  excluded.  13  ^.  Monroe's  JR. 
460.  4  Keni's  Com.  95,  note.  See  Time, 
Day^  Monihy  Year. 
COMPUTO.  See  Computus. 
COMPUTUS,  (sometimes  written  COM- 
POTUS.)  L.  Lat  [from  compuiarey  to 
count,  or  account]  An  account  Hie  old 
writ  of  account  was  called  a  writ  de  com- 
putOy  from  the  words  used,  quod  juste  et 
sine  dilationej  reddat  rationabile  coroputum 
suum  ;  (that  justly  and  without  delay,  he 
render  his  reasonable  account).  JRey. 
Orig.  135. 

COMTE.  Fr.  [Lat  comes.']  Count 
A  title  of  office  in  the  ancient  law  of  France, 
denoting  a  governor  of  a  particular  terri- 
tory or  district,  who  united  the  characters 
of  a  military  leader  and  a  judge.  As  a 
judge,  he  had  an  equal  jurisdiction  with 
the  missus  dominicus,  or  king^s  commissary. 
Esprit  des  Zot>,  liv.  28,  c  28 ;  liv.  30,  c  18. 
As  a  military  officer,  he  commanded  the 
freemen,  and  led  them  to  the  field.  Id. 
Jiv.  30,  c.  17,  18.  Montesquieu  says  he 
was  at  the  head  of  all  the  freemen  of  the 
monarchy.  Id.  liv.  31,  c.  23.  See  also 
Id.  liv.  30,  c.  18;  liv.  31,  c  1.  The  comU 
was  subordinate  to  the  due  (duke). 
Guyoty  In4t.  Feod.  ch  1,  sect  8.  Sec 
Cwnety  Count.  # 

In  later  times,  a  title  of  nobility.  Boulain- 
villiers  Mtat  de  la  Franee,  iiL  bQ.  Bar- 
rinpU  Obs.  Stat.  31. 

COMUNE.  L.  Fr.  Common.  Comune 
ktroufij    ou  comune   robour;   a   common 


thief  or  a  common  robber.     Yearb.  M.  3 
Edw.  IL  55. 

COMUNEMENT.  L.Fr.  Commonly. 
//  est  comunement  dit.  Litt.  sect  288. 
"  That  is,"  savs  Lord  Coke,  "  it  is  the  com- 
mon opinion."  Co.  Litt.  186  a.  See  Litt. 
sect  697. 

COMYN.     LFr.     Common.     Kelham. 

CONBUENAFE.  Span.  In  Spanish 
law.  With  good  faith;  in  good  fiaith; 
bond  fide.  WhiU's  New  Eecop.  b.  2,  tit  2, 
ch.  8. 

CONCEALMENT.  [L.  Lat  c(mcela- 
mentum.]  The  suppression  or  keeping 
back  of  a  fact  or  circumstance  privately 
known  to  one  of  the  parties  to  a  contract, 
either  through  inadvertence  or  mistake,  or 
intentionally,  in  order  to  draw  the  other 
into  a  biugain  from  his  ignorance  of  such 
fact,  and  his  believing  the  contrary.* 
Lord  Mansfield,  3  Burr.  1905.  2  Kent's 
Com.  482—485.  3  Id.  282.  Thus,  where 
the  insured  keeps  back  from,  or  neglects  to 
conmiunicate  to  the  onderi^Titer,  any  nm- 
tenal  circumstance  in  his  knowledge,  in 
consequence  of  which  the  latter  is  led  into 
a  belief  that  the  circumstance  does  not 
exist,  and  is  induced  to  estimate  the  risk 
as  if  it  did  not  exist,  such  concealment  ren- 
ders the  policy  void.*  3  Burr.  ub.  sup. 
Concealment^  however,  is  distinguished  by 
Lord  Mansfield  from  an  innocent  silence  as 
to  grounds  open  to  both  parties  to  ex- 
ercise their  judgment  upon.  Aliud  est 
celare,  aliud  tacere ;  neque  enim  id  est 
celare  quicquid  reticeas;  sed  cum  quod  tu 
sckLSy  id  ignorare  emolum^enti  tuiaiusa  velis 
eoSy  quorum  intersit  id  scire.  (It  is  one 
thing  to  conceal,  another  thing  to  be  silent ; 
for  mere  silence  does  not  always  amount  to 
concealment,  but  only  when  it  is  coupled 
with  a  desire  that  those  whose  interest  it  is 
to  know  a  fact  known  to  yourself,  should 
remain  ignorant  of  it,  with  a  view  to  your 
own  advantage.)  Id.  ibid.  See  2  jDuer 
on  Ins.  Lect  xiii. 

CONCEALERS.  [L.  Lat  concelatores  ; 
from  concelandOf  says  CoweU,  by  autiphra- 
sis ;  because  they  did  the  reverse  of  con- 
cealing.] In  old  English  law.  Detectors 
or  discoverers  of  concealed  lands.  Persons 
appointed  by  letters  patent,  (termed  letters 
of  concealment,)  to  discover  lands,  which, 
in  the  reigns  of  Elizabeth  and  James,  were 
suspected  of  being  concealed,  that  is,  se- 
cretly kept  or  withheld  fix)m  the  crown. 
Termes  de  la  Ley.  Cornell.  They  are  called 
by  Lord  Coke,  turbidum  hominum  yenus^ 
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(a  troublesome,  disturbant  sort  of  men). 
3  ImL  188. 

CONCEDERE.  Lat  To  grant  Cll- 
ennqoe  aliqaid  eoieeditor,  eoieeditor  et  id 
line  quo  rei  ipui  ion  esse  potiiit.  To  whom- 
soever any  toing  is  granted,  that  also  is 
granted  without  which  the  thing  itself 
could  not  exist  When  any  thing  is  granted, 
all  the  means  to  attain  it,  and  dl  the  fruits 
and  effects  of  it  are  granted  also ;  and  shall 
pass  inclusire,  together  with  the  thing,  by 
the  grant  of  the  thing  itself,  without  the 
worcfc  cum  pertinentiis^  or  any  such  like 
words.  Ship,  Touch,  89.  Thus,  if  a  man 
conveys  a  piece  of  ground  in  the  midst  of 
his  estate,  a  right  of  way  to  come  to  it, 
over  the  land  not  conveyed,  will  pass  to 
the  grantee.  1  Steph,  Com.  464.  Vo,  Litt, 
56  a.  Finch'' 9  LaWy  b.  1,  c  4,  nmn.  86. 
Broom's  Max.  198,  [362].  This  is  one  of 
the  fundamental  maxims  of  construction  of 
deeds.  1  SUph.  Com.  462,  463.  Its 
phraseology  is  sometimes  varied  thus: 
CniemiqQe  aliqnii  quid  eoHcedit,  eoiecdere 
Tidetor  et  id  line  qno  rei  ipia  eue  noi  potnit. 
To  whomsoever  any  one  grants  a  thing,  he 
is  supposed  [seems]  to  grant  that  also  with- 
out which  the  thing  itself  could  not  exist, 
[the  grant  itself  would  be  of  no  effect].  1 1 
Co.  52.  Broom's  Max.  198,  [362],  Thus, 
"  if  I  grant  you  my  trees  in  my  wood,  you 
may  come  with  carts  over  my  land  to  carry 
the  wood."    11  Co.  uh,  sup. 

Another  form  of  this  maxim  is  the  fol- 
lowing (q.  V.) :  ((nando  lex  ali^ nid  alieni 
eoneedit,  eoneedere  Yidetur  et  id  une  ano  rei 
ipia  eue  non  potest,  [or  id  per  qnod  deveni- 

tnr  ad  illnd.]  W  hen  the  law  grants  any  thing 
to  any  one,  it  is  supposed  [it  seems]  to  grant 
that  also  without  which  the  thing  itself  could 
not  exist,  [the  means  of  attaining  it]. 

CONCEDO.  Lat  I  grant  An  em- 
phatic word  in  Anglo-Saxon  grants  of  land. 
Heming,  158,  215,  228. 

A  word  used  in  old  statutes-merchant 
Fleia,  lib.  2,  c  64,  §  3. 

CONCELARE.  L.  Lat  In  old  Eng- 
lish law.  To  conceal  Concelata;  con- 
cealed. Bract,  fol.  70  b.  Concelam^entum  ; 
concealment  Stat,  Westm.  2,  c  39.  Fleta^ 
nb.  1,  c.  48,  §  2. 

CONCEPTUM.  Lat  (Found.)  In  the 
isivil  law.  A  theft  (furtum)  was  called  con- 
ceptum,  when  the  thing  stolen  was  searched 
for,  and  found  upon  some  person  in  the  pre- 
sence of  witnesses.     Inst,  3.  1.  4. 

Actio  concepti ;  an  action  which  lay 
against  the  possessor  of  a  thing  stolen,  al- 


though he  did  not  commit  the  theft  Id, 
ibid. 

CONCESSI,  CONCESSIT.  Lat  (I 
have  granted — ^he  has  mnted;  fromom- 
cedere,  to  grant)  Words  anciently  of  fre- 
quent use  in  conveyances,  being  the  em- 
phatic and  essential  words  in  grants^  pro]>e^ 
ly  so  called;  and  formerly  held  to  amoant 
to  a  covenant  in  law.  Co.  LitL  384  a.  See 
ConcessiOy  Dedi  et  concessiy  Orant.  Bno- 
ton^  in  commenting  on  the  word  concemj 
says  it  imports  consent,  {quod  dcnatim 
consensum  prabuit^  quia  non  multum  dif- 
fer t  dicere  concessi,  quam  dicere  consensi); 
there  being  not  much  difference  between 
saying  concessi  and  consensi^  (I  have  con- 
sented). Bract.  foL  34  b.  FletOj  lib.  3, 
c  14,  §  5. 

Concessimus  f  we  have  granted)  is  promi- 
nentiy  used  in  tlie  commencement  of  Map- 
na  (fhartOy  c  1. 

CONCESSIO.  Lat  [from  ameedere, 
to  grant]  In  old  English  law.  A  grant 
One  of  the  old  common  assurances,  or  tonus 
of  conveyance,  being  property  of  things 
incorporeal,  which  cannot  pass  without 
deed.  Co.  LitL  9  b.  2  Bl.  Com.  317. 
See  Grant. 

Coneenio  Tersoi  coieedentem  latan  iilo" 
pretatioiem  habere  debet.  A  mnt  onght 
to  have  a  broad  interpretation  [to  be  lioe- 
rally  interpreted]  against  the  grantor.  Jetde. 
Cent.  279. 

CONCESSIT,  (pi  CONCESSERUNT.) 
In  old  practice.  Granted ;  allowed ;  agreed; 
concurred.  A  common  term  in  the  old 
reports.  "Whitlock,  J.  conceisii.^^  Latch. 
144.  "  Quod  Crew,  C.  J.  and  Jonea,  J. 
concesserunt.^^     Id.  149. 

CONCESSOR.  Lat  [from  concedert, 
to  grant]  In  old  English  law.  A  gnntor. 
Towns.  Pi.  35. 

CONCESSUS.  Lat  [from  conceii^  to 
mnt]  In  old  English  law.  A  grantee. 
Toums.  PL  35.  Coneessus  per  liUras 
patentes;  a  patentee.     Id.  40. 

CONCESSUM.  Lat  [from  coneedire, 
to  grant]  Granted,  or  allowed.  A  tcnn 
of  frequent  occurrence  in  the  old  reports, 
denoting  the  assent  of  the  court  to  a  doc- 
trine or  position  laid  down  on  the  aigameot 
of  a  cause.  Quod  fuit  concessum  per  Uh 
tam  curiam;  which  was  granted  by  the 
whole  court  See  the  reports  passim.  Lord 
Coke  observes  that "  an  tl  est  dit,  (it  is  said,) 
with  Littleton,  is  as  good  as  a  conceuumx^ 
a  book  case."  Co.  LitL  328  b.  The  same 
meaning  is  sometimes  expressed  by  the 
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phiaseft  ncn  fuit  nepatum,  and  non  fuU 
didietum,  (was  not  denied).  Lateh^  149. 
Dyer,  14. 

CONCILIABULUM.  Lat  [from  cow- 
ct/tum.]  A  council  house.  7W«*.  P/.  184. 
CONCILIUM.  Lat  In  old  English 
law.  A  council  Concilium  regis  priva- 
tum; the  king's  privy  council;  called  also 
concilium  continuum^  (peq>etual  council,) 
and  concilium  secretum  regie,  (the  king's 
flecret  council)  CraWe  Hist,  Eng.  Law, 
227. 

Magnum  concilium  regie;  the  king's 
great  council  Id.  228.  One  of  the  an- 
cient names  of  the  English  parliament  1 
Beeves*  BisL  Eng.  Law,  62.  8  Co.  39. 
1  Bl  Com.  148. 

Legale  concilium;  the  king's  council  at 
law ;  the  king^s  council  of  advice  in  matters 
of  law.    Holers  Anal,  sect  iiL 

Concilium  mUitare;  the  king's  council 
in  time  of  war  or  public  hostility.     Id. 

CONCILIUM,  CONSILIUM.  L.  Lat 
In  English  practice.  Argument;  or  the 
dtting  of  a  court  to  hear  argument  Dies 
concilU  ;  a  day  to  hear  the  counsel  of  both 
parties  in  court  Ulierius  concilium  ;  fur- 
ther argument  2  Stra.  802.  2  Wils.  126. 
A  motion  for  a  concilium,  or  day  for  the 
aigoment  of  a  cause,  was  formerly  moved 
for  upon  reading  the  record  in  court,  but 
now  it  is  a  motion  of  course.  2  Tidd^s 
Pr.  737—739. 

The  counsel  in  a  cause  or  matter.     Cor^ 
eUium  non  dedit  advisam^ntum;  the  coun- 
sel did  not  give  the  advice.     Cro.  Eliz.  9. 
CONCIO.     Lat     A  discourse  or  ser- 
mon.    Toums.  PI  212. 

CONCIONATOR.  L.  Lat  In  old  re- 
cords. A  common  council  man;  a  free- 
man called  to  a  [legislative]  hall  or  assem- 
hiy.     Cowell, 

CONCIPERK  Lat  In  old  practice. 
To  conceive;  to  express  in  words;  to 
frame  or  draw  a  legal  instrument  Clerk^s 
Prax.  Cur.  Adm.  tit  6. 

OONCLUDK  [Lat  concludere,  from 
con,  t<^ether,  and  claudere,  to  shut]  To 
determine,  finish,  shut  up,  [or  close].  Co. 
LitL  37  a. 

To  estop  or  bar  a  man  to  plead  or  claim 
any  other  thing.  Id.  ibid.  To  bar  or  shut 
oat;  to  shut  up  ft  pai^J  to  a  position  which 
be  has  taken.*  Thus,  where  a  sheriff  has 
returned  a  capias  that  he  has  taken  the  de- 
fendant, he  is  concluded  by  such  return,  L  e. 
barred,  shut  out  or  estopped  from  ques- 
tioning the  return  itself  or  avoiding  its 


legal  effect  in  making  him  liable  to  the 
plaintiff.*     Termes  de  la  Leg.     Cowell. 

CONCLUSION.  [Lat  conclusio,  from 
concludere,  to  conclude.]  An  estoppel  or 
bar,  arising  from  some  previous  act  or  adr 
mission  of  a  party.     See  Conclude. 

An  inference  or  deduction  of  law. 

An  end  or  close,  as  of  a  pleading. 

CONCLUSION  TO  THE  COUNTRY. 
In  pleading.  The  tender  of  an  issue  to  be 
tried  by  jury.  St^h.  Plead.  230.  The 
peculiar  conclusion  of  pleadings  by  way  of 
traverse  or  denial ;  expressed  on  the  part  of 
the  defendant,  by  the  clause, — "  Ana  of  this 
he  puts  himself  upon  the  country;^*  (et  de  hoc 
ponit  se  super  patriam;)  and  on  the  part 
of  the  plaintiff,  by  the  clause, — "  And  this  he 
prays  may  be  inquired  of  by  the  country;'*'* 
{et  hoc  petit  quod  inquiratur  per  patriam  ;) 
being  the  offer  of  the  pleading  party  to 
refer  the  issue  raised  upon  such  pleading 
to  the  decision  of  a  jury.  Steph.  Plead. 
73   78  230 

CONCLUSIVE,  [from  Lat  concludere, 
to  shut  together,  or  shut  up.]  Shutting  up 
a  matter ;  shutting  out  all  further  evidence; 
not  admitting  of  explanation  or  contradic- 
tion; putting  an  end  to  inquiry;  final; 
decisive.     See  infra. 

CONCLUSIVE  EVIDENCE.  Evi- 
dence which,  in  its  nature,  does  not  admit 
of  explanation  or  contradiction;  such  as 
what  is  called  certain  circumstantial  evi- 
dence.    Burr:  Circ.  Evid.  89. 

Evidence  which,  of  itself,  whether  con- 
tradicted or  uncontradicted,  explained  or 
unexplained,  is  sufficient  to  determine  the 
matter  at  issue.  6  Lond.  Law  Mag.  373. 
And  see  1  Stark.  Evid.  453. 

CONCLUSIVE  PRESUMPTION.  A 
species  of  presumption  of  law,  which  can- 
not be  disputed  or  rebutted;  otherwise 
called  SL  proisumptio  juris  et  dejure,  (q.  v.) 
It  is  rather  a  rule  of  law,  than  a  presump- 
tion in  the  proper  sense.  Vinnius,  Jurispr. 
Contr.  lib.  4,  tit  36.  "Conclusive  pre- 
sumptions are  rules  determiuing  the  quan- 
tity of  evidence  requisite  for  the  support 
of  any  particular  averment,  which  is  not 
permitted  to  be  overcome  by  any  proof 
that  the  fact  is  otherwise."  1  Chreenl.  Evid. 
§  15.  Of  tlus  class,  is  the  presumption  that 
a  sane  man  contemplates  and  intends  the 
natural  and  probable  consequences  of  his 
own  acts.  ia.  §  18»  Lord  Ellenborough, 
ZM.i&S.  11, 15.  Burr.  Circ.  Evid.  46, 
47. 

CONCORD.     [Lat  eoneordia;  L.  Fr. 
83 
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peer.']  In  old  practice.  An  agreement 
between  two  ormore,npon  a  trespass  com- 
mitted, by  waj  of  amends  or  satisfaction 
fbr  it  Plowd.  5,  6,  8.  The  more  modem 
term  is  accord.    See  Accord  and  Batirfactum. 

An  agreement  between  the  parties  to  a 
fine  of  lands,  how  and  in  what  manner  the 
land  shoald  pass.  Termes  de  la  Ley,  OaUed 
in  the  statute  Modu*  levandi  /inei^  *'  the 
peace."  2  InsL  510.  It  was  one  of  the 
necessary  parts  of  a  fine,  and  indeed  tlie 
foundation  and  substance  of  it,  being  an 
acknowledgment  that  the  lands  in  question 
were  the  right  of  the  complunant*  2 
BL  Com.  360.  1  Steph,  Com,  517.  See 
Fine,  Cognizance,  Peace,  Hence  fines  them- 
selves were  anciently  called  concords,  and 
final  Concorde,  OrMPs  Hist,  Eng,  Law, 
94, 178. 

CONCORDAT.  An  agreement  made 
by  a  temporal  sovereign  with  the  pope, 
relative  to  ecclesiastical  matters.     Waster, 

CONCORDES.  Lat  [plur.  of  eoncors, 
q.  v.]  In  old  practice.  Agreed,  as  a  jury 
upon  their  verdict  In  dicendo  veredictum 
iuum,  aut  omnes  Concordes  sunt,  aut 
quidam  Concordes  et  quidam  discordes  ;  m 
delivering  their  verdict,  they  are  either  all 
agreed,  or  some  are  agreed,  and  some  not 
SracL  foL  292.  Donee  unanimes  fuerint 
et  Concordes  ;  until  they  shall  be  unanimous 
and  agreed.    Fleta,  lib.  4,  c.  9,  §  2. 

Agreed  or  unanimous.  Said  of  the  pbun- 
tiff 's  seeta,     Fleta,  lib.  2,  c  47,  §  5. 

CONCORDIA.  Lat  In  old  English 
law.  An  i^reement,  or  concord.  Fleta, 
lib.  5,  c  8,  8  5.     See  Concord, 

The  i^reement  or  unanimity  of  a  jury. 
Compell^  ad  concordiam,  Fleta,  lib.  4,  c. 
9,8  2. 

CONCORDIA  DISCORDANTIUM 
CANONUM.  Lat  The  harmony  of  the 
discordant  canons.  A  collection  of  eccle- 
siastical constitutions  made  by  Gratian,  an 
Italian  monk,  A.  D.  1151 ;  more  commonly 
known  by  the  name  of  Decretum  Oratiani, 
(q.  V.)     1  Bl,  Com,  82.     See  Canon  law, 

CONCUBINE.  [Lat  concuhina,  from 
concumhere,  to  lie  together.]  A  woman 
with  whom  a  man  cohabits  without  mar- 
riage, as  distinguished  from  a  lawful  wife.* 
Where  a  man  had  a  bastard  son,  and  after- 
wards married  the  mother,  and  by  her  had 
a  legitimate  son,  the  woman  before  mar- 
riage was  called  concuhina,  and  afterwtods 
mSiier,  Olanv,  Hb.  7,  c  1.  2  Bl,  Com, 
248. 

CONCUBINE.    In  the  civil  law.    A 


woman  taken  to  cohabit  in  the  manner,  sad 
under  the  character  of  a  wife,  but  wi^ont 
being  authorized  thereto  by  a  legal  mtf- 
riage.  Shelford,  Marr,  d:  Div.  10,  and 
note.     See  Tagl.  Civ.  Law,  273. 

CONCUBINAGE.  [Lat  coiwoftiiuKw.] 
The  cohabitation  of  a  man  with  a  womaa  to 
whom  he  is  not  united  by  marriage* 

A  plea  or  exception  in  the  old  action  of 
dower,  that  the  claimant  was  not  lawibllj 
married  to  the  party  from  whose  lands  she 
sought  to  be  endowed,  but  only  his  conco- 
bine.*     Bract,  foL  302.     Britt  c  107. 

CONCUBINAGE.  In  the  civil  kw. 
A  species  of  marriage,  or  rather  a  hsMj  or 
semi-marriage,  (Lat  semi-matrimomum; 
Gr.  fytYait9f,)  authorized  by  law.  Ske^cri, 
Marr,  dt  Div,  10.  Cooper's  Justin,  InsL 
Notes,*  420.     See  TayL  Civ.  Law,  278. 

CONCULCARE.  Lat  In  old  Enriish 
law.  To  trample  down,  or  tread  under  root 
Concnlcavit  et  consumpsit ;  (he)  trod  dovB 
and  consumed.     Beg,  Grig,  94. 

CONCUR  [from  Lat  concurrere^  to  nm 
together.]  To  meet;  to  unite.  Fonnerif 
applied  to  things,  as  to  titles.  "  When  two 
titles  concur,  the  best  is  preferred."  Imch*t 
Law,  b.  1,  ch.  4,  num.  82. 

To  claim  jointly  with  others ;  to  dum  it 
the  same  tmie;  to  claim  adversely.  See 
Concursus,     Not  in  use. 

CONCURATOR  Lat  In  the  civillaw. 
A  co-curator,  or  co-guardian.  JnsL  1. 24.  L 

CONCURRENCE.  [Lat  amctwwf  q. 
v.]  In  the  civil  law.  A  term  applied  to 
actions  where  two  or  more  meet  in,  or  msj 
be  brought  by  one  and  the  same  person,  on 
the  same  ground  of  action.  1  MadM. 
Civ,  Law,  196,  §  198.  It  has  not  beai 
adopted  in  the  common  law,  Aonffc  the 
participle  "  concurrent"  is  constantly  T»ed 
m  expressing  the  same  idea.  See  Concur- 
rere,  Concourn  is  the  term  used  in  Scotch 
law.     See  Concourse  of  actions, 

CONCURRERE.  Lat  [from  ewi,  to- 
gether, and  currere,  to  run.]  In  the  ciril 
law.  To  run  together ;  to  meet ;  U)  be 
equally  available  for  attaining  a  certain  ob- 
ject; to  concur.*  Traditum  est,dwaht- 
crativas  causas  in  eundem  hominem,  ^ 
eandem  rem  concurrere  non  posse;  iti*  * 
maxim  that  two  lucrative  actions  cannot 
concur,  or  meet  in  the  same  person,  vid 
for  the  same  thing.  Inst,  2.  20.  6.  See 
Dig.  11,  43.  1.  Uhi  duce  actiones  dei^ 
dem  re  concurrunt ;  where  two  actions  c(m- 
cur  for  the  same  thing.  Bract  fol  H^ 
The  verb  concur  (q.  v.)  is  not  now  used  la 
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English  in  this  senae,  beixig  exclusirelj  ap- 
pli^  to  persons. 

OoneurrenSj  c<meurrtnte$ ;  concnnrent 
Cum  quit  plures  kabeat  actionem  concur- 
rentes  de  eadem  re  ;  where  one  has  several 
eoncnrrent  actions  in  respect  of  the  same 
matter.  Bra/cL  foL  114.  The  correspond- 
ing Bogliah  phrases  "  concurrent  acttone,^^ 
*^cmcurrent  rtmediu^^  are  in  constant 
use. 

CONCURSU&  Lat  [from  coneurrere, 
q.  T.]  In  the  civil  law.  A  running  to- 
gether ;  a  meeting  or  concurrence.  Con- 
eurmsaeUanutn  ;  concurrence  or  concourse 
of  actions.  In$U  4.  7.  5.  Id.  4.  3.  11. 
See  Concurrence, 

A  running  together ;  collision  or  conflict. 
Cimeurmu  creditorum  ;  the  conflict  or  con- 
flicting rights  of  creditors,  in  relation  to 
their  liens,  privil^es  and  priorities,  in 
cases  of  insolvency  and  other  cases.  Story^e 
Cmfi,  Laws,  §  325  c,  §  483  a. 

CONCUSS,  [from  Lat  cmcutere,  a.  vj 
In  Scotch  law.  To  coerce.  Shaws  iL 
822. 

CONCUSSIO.  Lat  [from  cancutere, 
q.  v.]  In  the  civil  law.  The  offence  of 
extortion  by  threats  of  violence.  Dig,  47. 
13. 

CONCTJTERE.     Lat    [from  cm,  to- 

gither,  and  guatere,  to  shake.]  In  the  civil 
w.  To  coerce  by  threats  of  violence ;  to 
extort  frona  the  fears  of  a  person.  Dig,  1. 
18.  6.  3.     Bri89(miu9. 

CONDEMN.  [Lat  condemnare.]  To 
find  or  adjudge  guilty.  "  If  one  be  con- 
demned in  an  action  upon  the  case.''  3 
iZ«on.  68,  case  103. 

In  international  law.  To  declare  a  ves- 
sel legally  captured.      See   Condemnation. 

In  maritime  law.  To  pronounce  worth- 
less ;  to  declare  a  vessel  unfit  for  service. 

CONDEMNATION.  In  international 
kw.  The  sentence  of  a  court  of  compe- 
tent jurisdiction,  that  a  ship  or  vessel 
taken  on  the  high  seas  was  liable  to  cap- 
ture, and  was  legally  captured.  Chiiti/s 
Law  of  Nations,  99.  ffoltkouse.  This 
sentence  is,  in  all  cases,  essential  to  change 
the  property.     1  Kenfs  Com,  102,  103. 

CONTDEMNATION  MONEY.  In  prac- 
tice. The  damages  which  the  party  fail- 
ing in  an  action  is  adjudged  or  condemned 
to  pay ;  sometimes  simply  called  the  conr 
demnalion.  3  Bl.  Com,  291.  It  answers 
to  the  judieatum  of  the  civil  l|tw.  Id, 
291,  292. 

CXJNDEMPNABE.     L  Lat     An  old 


fonn  of  condernnare,  to  condenm.    Bro/eL 
foL  12a 

CONDEBK  Lat  To  make  or  estab- 
lish. Teetamentum  condere;  to  make  a 
will  Bract,  fol  60  b.  Condidit ;  he  made 
(a  will).  The  name  of  a  plea  in  the  Eng- 
hsh  ecclesiastical  courts. 

CONDICTIO.  Lat  [from  condicere, 
to  sunmion ;  denuntiare,']  In  the  civil  law. 
A  personal  action;  an  action  against  the 
person,  in  which  the  plaintiff  complains 
that  something  ought  to  be  given  to  him ; 
{dicimus  condictionem  actionem  in  per- 
sonam esse,  qud  actor  intendit  dari  eibi  opor- 
tere.)  Inst  4.  6.  15.  Sometimes  cidled 
condictitia  actio ;  an  action  of  condiction. 
Inst,  8.  15.  1.  This  sense  of  the  word  is 
admitted  in  the  Institutes  to  be  an  abuse 
{ahudve  dicimus  condictionem)  of  its  origi- 
nal meaning,  which  was  a  denunciation 
or  summoning,  the  word  being  derived 
from  condicere,  which,  in  the  old  language, 
Ngnified  to  denounce,  or  summon  a  party 
to  appear  on  a  certain  day  to  receive  judg- 
ment Inst,  4.  6.  15.  Theoph,  in  loco, 
Heinecc,  Elem,  Jur,  Civ,  lib.  4,  tit  6,  §  1145. 
Halli/ax,  Anal.  b.  3,  ch.  1,  nu.  5. 

CONDICTIO  CERTL  Lat  In  the 
civil  law.  An  action  which  lies  upon  a 
promise  to  do  a  thing,  where  such  promise 
or  stipulation  is  certain,  {si  certa  stt  stipu- 
latio.)  Inst.  3.  16.  pr.  Id.  3.  15.  pr. 
Dig.  12.  1.  Bract.  foL  103  b.  Fleta, 
lib.  2,  c  60,  8  23. 

CONDICTIO  EX  LEGE.  Lat  In  the 
civil  law.  A  personal  action,  arising  from 
a  particular  law.  This  had  place  when  an 
obligation  had  been  introduced  by  a  new 
law,  and  no  particular  action  had  been  ex- 
pressed by  which  that  obligation  might  be 
enforced.  Dig,  13. 2.  Coa.  4.  9.  Heinece. 
Elem.  Jur.  Civ.  lib.  4,  tit  6,  §  1155.  Halli- 
fax,  Anal,  b.  3,  ch.  1,  num.  16. 

CONDICTIO  INDEBITI.  Lat  In  the 
civil  law.  An  action  to  recover  back  mo- 
nev  paid  by  mistake,  as  not  being  due  {in- 
deoitum)  to  the  party  who  received  it 
InsL  3.  15.  1.  Dig.  12.  6.  1.  Cod.  4.  5. 
Fleta,  lib.  2,  c  60,  §  1.  It  approaches 
veiT  nearly  to  our  action  for  money  had 
and  received.  Cooper's  Notes,  r*594,) 
on  Inst.  ub.  supra.  1  Karnes^  Equity, 
307.  Heinecc:  El.  Jur.  Civ,  lib.  3,  tit  28, 
§  991.     BelVs  Diet, 

CONDICTIO  BEI  FUKTlViE.  Lat 
In  the  civil  law.  An  action  which  lay  to 
recover  a  thing  stolen,  against  the  thief 
himftftlf^  or  his  heir.    Inst.  4.  1.  19.     Dig. 
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13.  1.  Cod.  4.  8.  Heinece,  El.  Jut.  Civ. 
liK  4,  tit  1,  §  1062.     Bract,  fol  103  b. 

CONDICrftO  SINE  CAUSA.  Lat  In 
the  civil  law.  An  action  which  lay  in  favor 
of  a  person  who  had  given  or  promised  a 
thing  without  consideration  {catua).  Dig. 
12. 1.     Cod.  4.  9. 

CONDITIO.  Lat  A  condition.  Bract. 
foL  19,  4*J,et  passim.     See  Condition. 

I  Conditio  heneficialis  qucs  statum  con- 
strtUt,  hemgnSy  secundum  verborum  intentio- 
nsm  est  interpretanda  ;  odiosa  autem,  qua! 
statum  destruity  stride,  secundum  verborum 
proprietatem  est  accipienda.  A  beneficial 
condition  which  creates  an  estate  is  to  be 
construed  favorably,  according  to  the  inten- 
tion of  the  words ;  but  an  odious  condition 
which  destroys  an  estate,  is  to  be  taken 
strictly,  according  to  the  precise  meaning 
of  the  words.  8^.90.     Shcp.  Touch.  1S4. 

Conditio  dicitur,  cum  quid  in  casum  in- 
eertum,  qui  potest  tendere  ad  esse  out  non 
esse,  con/ertur.  A  condition  is  said  to  be 
where  any  thing  is  annexed  having  refer- 
ence to  an  uncertain  event,  which  may  tend 
to  create  or  destroy  it     Co.  Litt.  201. 

Coiditio  (proeedeDs)  tdlmpleri  debet  pri- 
rnqoam  leqnBtor  effeetnt.     A  condition 

precedent  ought  to  be  fulfilled  before  the 
effect  can  follow.     Co.  Litt.  201'. 

CONDITION.  [Lat  conditio.l  A  re- 
straint annexed  to  a  thing,  so  that,  by  the 
non-performance  of  it,  the  party  to  the  con- 
dition shall  receive  prejudice  and  loss,  and 
by  the  performance,  commodity  and  advan- 
tage.* West^s  Synib.  par.  1,  lib.  2,  sect 
156.     Termes  de  la  Ley.     Cowell. 

A  modus,  quality  or  qualification  annexed 
to  an  estate,  interest  or  right,  whereby  it 
may  be  created,  enlarged  or  defeated  upon 
an  uncertain  event*  Co.  Litt.  201  a.  2 
Crabb's  Heal  Prop.  792,  §  2127.  2  Bl. 
Com.  161.  1  Stq>h.  Com.  276.  4  Kenfs 
Com.  121. 

The  definition  of  Lord  Coke,  from  which 
the  above  is  slightly  modified,  is  in  these 
words:  "  Condition — eet  modus,  is  a  quali- 
ty annexed  by  him  that  hath  estate,  in- 
terest or  right  to  the  same,  whereby  an 
estate,  ^c  may  either  be  defeated,  or 
enlarged  or  created,  upon  an  tm  certain 
event"  Co.  Litt.  ub.  sup.  Strictly,  mo- 
dus and  conditio  are  not,  in  all  cases,  con- 
vertible terms.  The  difference  between 
them  is  shown  in  Bracton.  Bract.  foL 
la  b,  19.     See  Modus. 

The  most  express  words  of  condition, 
as  given  by  Littleton,  are  the  following: 


Upon  condition,  (sub  eonditione).    UtL 
sect  328.     Co.  Litt.  203  a. 

Provided  always,  (proviso  semper).  LUt, 
sect  329. 

So  that,  (ita  quod).     Id.  ibid. 

That  if  it  happen,  (quod  si  conUngat). 
Id.  330. 

The  use  of  any  of  these  words  in  a  deed 
(except  the  last,  Litt.  sect  331,  Co.  LUL 
204  aj)  makes  an  estate  upon  condition. 
See  Estate  upon  condition.  There  m 
other  words  which  sometimes  amount  to  t 
condition,  and  sometimes  not ;  such  »  tf, 
(si)  ;  for,  (pro) ;  by  reason,  (cavxd).  6). 
Litt.  204  a.  Si  (if)  was  the  great  cbart^ 
teristic  word  of  a  condition  in  the  old  law. 
FUta,  Ub.  3,  c  9,  §  4.  The  word  ikai, 
(ut),  was  the  proper  word  to  express  a  mo- 
dus,  and  because,  (quia),  to  express  a  con- 
sideration. Id.  thid.  Co.  Litt  nb.  svp. 
The  words  to  do,  or  that  he  shall  do^  (ai 
faciendum,)  and  doing,  or  on  his  doing,  (fat- 
ciendo)  ;  to  pay  (ad  solvendum)  ;  with  iiai 
intention,  (ed  intentione)  ;  to  the  effect,  (ai 
effectum);  for  the  purpose,  (ad  prcpon- 
turn)  ;  make  a  condition  in  a  will,  but  not 
in  a  deed.  Co.  Litt.  204.  2  Crabb'sBeal 
Prop.  802,  §  2143 ;  803,  §  2145.  4  Met- 
calf's  B.  625,  526.  2  HiUiar^t  Bed 
Prop.  357,  358. 

CONDITION  EXPRESSED,  or  CON- 
DITION IN  DEED.  A  condition  ex- 
f  tressed  in  the  deed  by  which  it  is  created, 
conditio  expressa).  2  Crabb*s  Heal  Prop. 
792,  §  2127.  Bract.  foL  47.  A  condition 
annexed  by  express  words,  to  any  feoff- 
ment, lease  or  grant  Termes  de  ut  Zey. 
As  where  a  feoffinent  or  lease  is  made,  rs- 
serving  a  rent  payable  at  a  certain  day, 
with  a  proviso,  tnat  if  it  is  not  paid  on  that 
day,  the  feoffor  or  lessor  may  enter,  this  is 
a  condition  expressed,  or  condition  in  deed 
Id.  2  CrabVs  Real  Prop.  ub.  sup.  UiL 
sect  325.  4  ITenfs  Com.  123.  Called 
also,  formerly,  an  actual  condition.  Termes 
de  la  Ley. 

CONDITION  IN  DEED,  or  CONDI- 
TION IN  FACT.  [Fr.  condition  en  fmt.] 
A  condition  expressed  in  a  deed,  (as  a 
feofiment,  lease,  or  grant,)  in  plain  words, 
or  legal  terms  of  law.  CowelL  Co.  IdtL 
201  a.     See  Condition  expressed. 

CONDITION  IMPLIED,  or  CONDI- 
TION IN  LAW.  A  condition  not  «- 
pressed  in  words,  but  implied  \>j  law;  i 
tacit  condition,  (conditio  taciiay,  Br^cL 
foL  47.  As  if  a  grant  be  made  to  a  man 
of  an  ofiBce  generally,  without  adding  otha 
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words,  the  law  tacitly  annexes  hereto  a  sc- 
eret  condition,  that  the  grantee  shall  duly 
execute  his  office.  LitL  sect  328,  378.  2 
BL  Cam.  162.  2  Crabb's  Real  Prop.  804, 
§2140.  TermtM  de  la  Ley.  Anciently 
also  called  a  condition  covert.  Id.  So  it 
was  a  tacit  condition  annexed  to  every  ten- 
ancy, that  the  tenant  should  not  do  any 
act  to  the  prejudice  of  the  reversion.  4 
Ktni'i  Com.  122. 

OONDITION  IN  LAW.  [L  Fr.  con- 
diium  en  &y.]  A  condition  tacitly  cre- 
ated [or  annexed  to  a  grant,]  by  law,  with- 
out any  words  used  oy  the  party.  Co. 
LitL  201  a,  234  b.  See  Condition  im- 
plied. A  limitation  is  called  by  Littleton 
a  condition  in  law.  Litt.  sect  380.  2  £1. 
Com.  155.     See  Limitation. 

CONDITION  PRECEDENT.  A  con- 
dition preceding  an  estate.*  A  condition 
which  must  happen,  or  be  performed,  before 
the  estate  to  which  it  is  annexed  can  vest 
or  be  enlarged.  As  if  a  man  grant  to  his 
lessee  for  years,  that,  upon  payment  of  a 
certain  sum  within  the  time,  he  shall  have 
the  fee,  this  is  a  condition  precedent, 
[^that  is,  the  condition  precedes  the  estate 
m  fee,]  and  the  fee  does  not  pass  until  the 
money  be  paid.  2  BL  Com.  154.  Co.  Litt 
217.  Termee  de  la  Ley.  1  SUph.  Com. 
277—281.  2  Wooddes.Lect.S6.  2  Crabb's 
Seal  Prop.  792,  §  2128.  4  Kent's  Com. 
125.  2  Dallas'  R.  317.  Conditions  pre- 
cedent must  be  strictly  performed.  See  1 
KerwuCs  R.  26. 

CONDITION  PRECEDENT.  In  the 
law  of  conlancts.  A  condition  preceding 
the  accruing  of  a  right  or  liability.*  An 
act  essential  to  be  performed  by  one  party, 
prior  to  any  obligation  attaching  upon 
another  party,  to  do  or  perform  another 
giFen  act  Holikouse.  Chitty  on  Con- 
tracts, 738. 

CONDITION  SUBSEQUENT.  A  con- 
dition following  an  estate.*     A  condition 
annexed  to  an  estate  already  vested,  by  the 
performance  of  which  such  estate  is  kept 
and  continued,  and  by  the  £ulure  or  non- 
performance of  which  it  is  defeated.*    Co. 
IdtU  201.     2  Bl.  Com.  154.     As  if  a  man 
grant  an  estate  in  fee  simple,  reserving  to 
liimself  and  his  heirs  a  certain  rent,  and 
that  if  the  rent  be  not  paid  at  the  times 
limited,  it  shall  be  lawful  for  him  and  his 
heirs  to  re-enter  and  avoid  the  estate ;  this 
IB  a  condition  subsequent,  the  estate  of  the 
OTsntee  being  defeasible,  if  t^e  condition 
be  not  performed.*   Litt.  sect  326.    2  Bl. 


Com.  164.  1  Steph.  Com.  278.  4  Kenfs 
Com.  126.  UniUd  States  Digest^  Condi- 
tion I.  (c).  Whether  a  condition  be  pre? 
cedent  or  subsequent,  does  not  depend 
upon  any  precise  form  of  words,  or  their 
place  in  the  deed,  but  must  be  determined 
by  the  whole  instrument  1  Wisconsin  R. 
627.  2  Selden's  R.  74,  80.  The  prece- 
dency of  conditions  must  depend  on  the 
order  of  time  in  which  the  intent  of  the 
transaction  requires  their  performance.  Id. 
ibid.  Conditions  subsequent  in  deeds  are 
not  flavored.     16  Georgia  R.  103. 

CONDITION  INHERENT.  A  con- 
dition annexed  to  the  rent  reserved  out  of 
the  land  whereof  the  estate  is  made ;  [or 
rather  to  the  estate  in  the  land,  in  respect 
of  rent,  &c]  Shep.  Touch,  (by  Preston), 
118. 

CONDITION  COLLATERAL  Aeon- 
dition  where  the  act  to  be  done  is  a  col- 
lateral act     Shep.  Touch.  118. 

CONDITION  AFFIRMATIVE.  A 
condition  which  consists  in  doing  a  thing; 
as,  provided  that  the  lessee  shall  pay  rent, 
&c.     Shep.  Touch.  118. 

CONDITION  NEGATIVE.  A  condi- 
tion which  consists  in  not  doing  a  thing ; 
as,  provided  that  the  lessee  shall  not  alien, 
&c.     Shep.  Touch.  118. 

CONDITION  RESTRICTIVE.  A  con- 
dition for  not  doing  a  thing ;  as  that  the 
lessee  shall  not  alien  or  do  waste,  or  the 
like.     Shep.  Touch.  118. 

CONDITION  COMPULSORY.  A 
condition  expressly  requiring  a  thing  to  be 
done;*  as  that  a  lessee  shaU  pay  10/.  such 
a  day,  or  his  lease  shall  be  void.  Shep. 
Touch.  118. 

CONDITION  SINGLE.  A  condition 
to  do  one  thing  only.     Shep.  Touch.  118. 

CONDITION  COPULATIVE.  A  coih 
dition  to  do  divers  things.  Shep.  Touch, 
118. 

CONDITION  DISJUNCTIVK  A  con- 
dition requiring  one  of  several  things  to 
be  done.     Shep.  Touch,  118. 

CONDITIONAL  CREDITOR.  In  the 
civil  law.  A  creditor  having  a  future  right 
of  action,  or  having  a  right  of  action  in 
expectancy.     Dig.  60.  16.  64. 

CONDITIONAL  FEE.  A  fee  restrained, 
in  its  form  of  donation,  to  some  particular 
heirs,  exclusive  of  others ;  as  to  the  heirs 
of  a  man's  body,  by  which  only  his  lineal 
descendants  were  admitted,  in  exclusion  of 
collateral  heirs,  or  to  the  heirs  male  of  his 
body,  in  exclusion  both  of  collaterals  and 
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Bneal  females  also,  d  BL  Cam,  110.  1 
Steph.  Com.  226.  It  was  called  a  candi- 
Honal  fee,  hj  reason  of  the  condition  ex- 
pressed or  implied  in  the  donation  of  it, 
that  if  the  donee  died  without  snch  par- 
ticolar  heirs,  the  land  should  revert  to  the 
donor.  2  BL  Com,  110.  It  was  a  fee 
simple,  on  condition  that  the  donee  had 
issue,  [or  the  prescribed  heirs].  Id.  ibid. 
4  JCenfs  Com.  11,  12.  Under  the  statute 
De  doniSy  conditional  fees  were  changed 
into  estates  tail  Id.  11,  et  mq.  444.  In 
the  United  States,  conditional  fees  hare 
generaUy  partaken  of  the  late  of  estates 
tail,  and  have  not  been  rerired.  In  South 
Carolina,  however,  they  still  exist  Id.  16, 
17.     1  Hilliard's  Real  Prop.  97,  98. 

CONDITIONAL  LIMITATION.  A 
species  of  limitation  of  an  estate,  partaking 
of  the  nature  of  a  condition.  4  Kmfs 
Com.  127.  As  if  a  condition  subsequent 
be  followed  bj  a  limitation  over  to  a  third 
parson,  in  case  the  condition  be  not  fulfilled, 
or  there  be  a  breach  of  it,  that  is  termed  a 
conditional  limitation.  Id.  120.  Some- 
times considered  as  the  same  with  a  re- 
mainder.    Id.  128,  notes.     Id.  249,  250. 

This  term  is  used  in  other  senses  than 
the  foregoing.  Thus  it  is  said,  that  a  con- 
ditional limitation  is  where  an  estate  is  so 
expressly  defined,  and  limited  by  the  words 
of  its  creation,  that  it  cannot  endure  for 
any  longer  time  than  till  the  contingency 
happens  upon  which  the  estate  is  to  fiuL 
1  Steph.  Com.  278.  And  to  this  class  are 
referred  all  base  fees,  and  fees  simple  con- 
ditional at  the  common  law.     Id,  tbid. 

CONDITIONAL  STIPULATION.  In 
the  civil  law.  A  stipulation  to  do  a  thing 
upon  condition,  as  the  happening  of  any 
event  Sub  conditione  stipulatio  Jit,  cum 
in  aliquem  ca$um  differtur  Migaiia.  In$t. 
8.  16.  4. 

CONDmONES.  Lat  Conditions. 
CoBditienei  qnslibet  tdiois ;  maxime  ntem 
eOHtrt  matrimotiiiiiii  et  eommeniu.    Any 

conditions  are  odious,  but  especially  those 
which  are  against  Fin  restraint  of]  marriage 
and  commerce.    Lofffi  B.  Appendix,  644. 

CONDITIONS  OF  SALR  The  terms 
upon  which  sales  are  made  at  auction ; 
usually  written  or  printed  and  exposed  in 
the  auction  room  at  the  time  of  sale.  See 
BaUngton  on  Auctions,  233 — 243. 

CONDONARE.  Lat  In  old  English 
law.  To  forgive ;  to  remit  Omiies  finee 
qui  ir^'uste  et  contra  legem  terrce  faeti  eunt 
nobUcum, — omnino  eondonentur;   all  fines 


which  have  been  made  with  us  unjusUj 
and  against  the  law  of  the  land,  shidl  \)t 
wholly  remitted.    Mag.  Cart.  Jokan,  c  6€. 

CONDONATION.  [Lat  condona^ 
from  condonare,  to  foi^ve.]  In  ecdenas- 
tical  law.  Forgiveness.  The  foigiveneaBr 
by  a  husband  or  wife,  of  a  breach  of  maritil 
duties  on  the  part  of  the  other,  as  of  sett 
of  adultery  or  cruelty.  Shel/wd,  Marr.  4t 
Div.  436,  445.  It  is  either  express  or  im- 
plied ;  exfn^ss,  when  signified  by  words  or 
writing,  and  implied  from  the  conduct  of 
the  parties,  as  where,  for  instance,  the  i»- 
jured  party,  after  reasonable  knowle<%e  of 
the  inndelity  of  the  other,  continues  to  life 
with  him  or  her,  in  a  state  of  matriraoiiiil 
connection,  or  renews  such  connectioB 
when  it  has  been  suspended.*  Id.  44fi. 
Sanchez  de  Divortio,  lib.  10.  disp.  5,  cited 
ibid.  1  Haggards  EccL  Bep.  130.  S 
Kenfs  Com.  101,  and  notes.  It  is  called  a 
conditional  forgiveness,  being  HCcompmeA 
by  an  implied  condition  that  the  injoiy 
shall  not  be  repeated.  3  Sagg,  R  (^, 
361.     Id.  733,  752.     4  Paigt^i  R  46a 

CONDUCERE.  Lat  In  tiie  dvil  kw. 
To  hire.     Dig.  19.  2.  6,  8,  60,  61,  62. 

CONDUCT.     See  Safe  c(mduet. 

CONDUCTMONEY.  In Ei^lish prac- 
tice. Money  paid  to  a  witness  who  has 
been  subpoenaed  on  a  trial,  sufficient  to  de- 
fray the  reasonable  expenses  of  ftoing  to, 
staying  at,  and  returmng  from  uke  place 
of  triil  Lush'e  Praet.  460.  JnM.  Sew 
Pr.  639. 

CONDUCTI  ACTIO.  Lat  Inthedvil 
law.  An  action  which  the  hirer  (eomiteior) 
of  a  thing  might  have  against  the  lettov 
(locator).  Inst.  3.  25,  pr.  2.  Otherwiaa 
called  ex  condueto  actio.  Dig.  19.  2.  1& 
Heineee.  Mem.  Jur.  Civ.  lib.  3, tit  25,§  9M. 
See  Conductio. 

CONDUCnO.  Lat  [from  «*rfiM«f«, 
to  hire.]  In  the  civil  law.  Ahiriiig.  Used 
generally  in  connexion  with  the  tem  ioat- 
tioy  a  letting.  Locatio  et  condueti^  (sone- 
times  united  as  a  compound  word,  loe«ti»> 
conductio)  ;  a  letting  and  hiring.  /Mt  3l 
25.  Z>t^.  19.2.1,2.  J^roc^  ^  63,  e.  t& 
Story  on  Bailments,  §§  8,  368.  See  Xa- 
catio. 

CONDUCTC^  Lat  [from  cMdvcm, 
to  hire.]  In  the  civil  law.  A  hirer.  IwtL 
3.  25.  pr.  d^  5, 6.  i>i^.  19.  2. 11, 16.  FlUm, 
lib.  2,  c.  59,  §1.2  Kenfs  Com.  586,  sole. 
Conductor  militum ;  a  presser  of  aoldieis. 
Cro.  Car.  71. 

OONDUCTUS.    Lat   [fromi 
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toliire.]    Hired     Res  condueta;  eonduc- 
turn ;  a  thing  hired.     Bract  foL  62. 

CONE  AND  KEY;  [Com  or  cdne. 
Sax.  an  account]  A  phrase  (partly  Saxon, 
•  or  early  English,^  used  by  Bracton  in  de- 
scribbg  the  privileges  which  a  certain  age 
gave  a  female  in  his  time.  FenUna  in  tali 
(Btati,  (L  e.  14  ve/  15  annortim,)  potest  die- 
ponert  domui  sucBj  et  habere  Cone  et  Eeye. 
Brad,  fol.  86  b.  A  woman  at  such  an  age, 
(14  or  15,)  may  take  chaise  of  her  houae, 
and  have  cone  and  key  ;  ^hat  is,  keep  the 
accounts  and  keys),  Spelman.  A  some- 
what similar  qualification  in  the  son  of  a 
burgess  is  mentioned  by  GlanviUe,  (lib.  7, 
c  9j ;  and  also  by  Bracton  in  another  pas- 
sage. Bract,  foL  86  b,  %  2.  See  Fleta^ 
lib.  1,  c  1 1,  §  7.  Some  copies  read  cover 
et  keycy  as  to  which  Spelman  expresses  a 
doubt  His  own  MS.  copy  of  Bracton  had 
cone  aut  keye.  According  to  Lord  Coke, 
^  cover  et  key^^  is  the  true  reading,  that  is, 
co/er  and  keye  ;  meaning  that  a  woman  at 
the  age  mentioned  was  able  to  discern  what 
things  were  in  a  household,  fit  to  be  kept  in 
cofer,  under  lock  and  key.  2  InsU  20a. 
See  1  Reeved  Hist.  Eng.  Law,  284,  note. 
See  Key. 

CONFECCION,  Confexim,  Confectioun. 
L  Fr.  In  old  English  law.  A,  or  the 
making  or  execution  of  a  written  instru- 
ment Britt.c28.  Conjecdond'lachartr^; 
the  making  of  the  charter.  Id.  c  93.  Con- 
feetioun.    Yearh.  P.  1  Edw.  XL  6. 

CONFECTIO.    L.Lat   [from  emficere, 
to  make ;  L.  Fr.  con/eceion^l    In  old  Eng- 
lish law.    A,  or  the  making  or  execution  of 
a  charter,  deed  or  other  wntten  instrument 
BracL  fol.  39  b,  398.     Fleta,  lib.  2,  c.  61, 
§  16.     Plowd.  108  a.     A  confeciiane  ;  from 
Uie  making.     6  Co.  1.    1  Ld.  Baym.  480. 
CONFEDERACY.     [L  Lat  confedera- 
tion a^  leaguing  together;   from  con,  and 
ftderatio  from  faeduSy  a  league.]    A  com- 
bination between  two  or  more  persons  to 
do  any  burt  or  damage  to  another,  or  to  do 
aiij  niilawful  thing.*     Termes  de  la  Ley, 
In  criminal  law,  usually  termed  con^racy, 
(q.  V.) 

In  equity  pleading,  the  charge  of  a  con^ 
federacy  between  the  defendant  and  other 
persons  to  injure  the  complainant,  is  one  of 
the  formal  parts  of  a  bill  Story's  Eq.  PL 
§29. 

CONFEDERATION.  [L.  Lat  con/ed- 
eraUo  ;  see  confederacy^^  union  by  league 
or  mutual  contract ;  federal  compact  §ee 
Articles  of  cwrfederation. 


CONFESSIO.  Lat  A  confession. 
Confessio  injudido  ;  a  confession  made  in, 
or  before  a  court 

ConfeMio  (aeta  in  jndieio  onni  probatioie 
major  ett.  A  confession  made  in  court  is 
of 'greater  effect  than  any  proo£  JeniL, 
Cent.  102. 

ConfeiNii  pro  jodieato  est,  qui  qnodamiMdo 
iia  ttntcHtia  danmatar.  One  who  confesses 

is  held  as  adjudged,  who  is  in  a  manner 
condemned  by  his  own  sentence,  [being,  in 
a  manner,  self-condemned.]  Dig.  42. 2. 1. 
More  briefly  expressed,  ConieglOl  il  jlirejpro 

jndieatis  haberi  placet  CW.  7.  69.  Iliis 
maxim  of  the  civil  law  is  adopted  by  Lord 
Coke,  in  the  following  words :  CoBfenDI  it 
jadieio  pro  jodieato  habetnr,  et  qaodamiBodo 
ma  leitentia  damiiatDr.  One  who  makes  a 
confession  in  court  is  considered  as  having 
judgment  passed  upon  him,  and  is,  in  a 
manner,  condemned  by  his  own  sentence. 
11  Co.  30.  The  peculiar  meaning  of  the 
words  injudido  seems  to  have  been  mis- 
apprehended in  most  of  the  translations  of 
these  maxims.    See  Injudido,  Judicium. 

CONFESSION  AND  AVOIDANCE. 
In  pleading.  The  admission  of  the  trutli 
of  a  statement  of  fact  contained  in  the 
pleading  of  the  opposite  party,  coupled 
with  the  allegation  of  a  new  fect|  which 
obviates  or  repels  its  legal  effect,  and  thus 
avoids  it*  A  pleading  framed  upon  this 
principle  is  called  a  pleading  in  confession 
and  avoidance,  or  by  way  of  confession  and 
avoidance.  Steph.  Plead.  52,  198,  200. 
3  Bl.  Com,  310.  Thus,  where  a  release  is 
pleaded  in  bar  to  a  declaration,  the  plaintiff 
may  reply,  admitting  the  execution  of  the 
release,  but  avoiding  the  legal  effect  of  thai 
fact,  by  stating  a  new  feci,  viz.  that  it  was 
obtained  by  fraud  or  the  like.*  The  ad- 
mission, however,  in  these  cases  is  never 
made  in  eiqpress  terms,  though  it  must 
always  be  distinctly  implied  in,  or  inferable 
from  the  matter  of  the  pleading.  Steph. 
PI.  200. 

CONFESSION.  [Lat  confessio,  from 
confLterul  In  criminal  evidence.  Acknowl- 
edgment of  guilt  or  agency.  See  1  Cheenl. 
Evid.  §  21 3,  e<  seq.  United  States  Digest, 
Evidence  in  criminal  cases.  Burr.  Ore. 
Ev.  495. 

CONFESSO.     See  Pro  confesso. 

CONFESSORLi  ACTIO.  Lat  In  the 
civil  law.  An  action  for  enforcing  a  servi- 
tude. 1  Mackeld.  Civ.  Law,  352,  §  321. 
Meineee.  El.  Jur.  Civ.  lib.  4,  tit  6,  §  1186. 
See  Actio  con^essoana. 
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OONFESSTJS.  Lat  One  who  has 
confessed.     See  ConfeMsio, 

CONFICERE.  Lat  [from  c<m,  together, 
and  faeerey  to  make.]  In  civil  and  old 
English  law.  To  make  or  execute,  as  a 
deed  or  other  written  bstnunent  IHp,  2  7. 
1.  45.  d.  Conficiendus ;  to  he  made. 
TawM,  PL  97.  Cm/ectus  ;  made.  Pro- 
fert  chartam  tali  die  confectam ;  he  pro- 
duces a  deed  made  on  such  a  day.  Bract 
foL  57  b. 

CONFIDENTIAL  COMMUNICATION. 
See  Privileged  communication, 

CONFIRM.  ^Q  Confirmarcy  Confirmo' 
turn. 

CONFIRMARR     Lat     [from  con,  to- 

Cer,  and  firmare,  to  strengthen.]  In  old 
^lish  law  and  conveyancing.  To  con- 
firm ;  to  make  firm,  or  strong,  yfirmumfa- 
cere  ;  Litt.  sect  520) ;  to  give  additional 
strength  or  validity. 

Conjirmare  was  used  as  an  ordinary 
word  in  deeds  of  gift,  in  the  time  of  Brac- 
ton.  Dedi  et  concessit  et  hoc  prcnenti  chart  A 
mea  confirmavi ;  I  have  given  and  granted, 
and  by  this  my  present  charter  have  con- 
firmed. Bract  foL  34  b.  In  this  applica- 
tion, it  merely  signified  to  give  additional 
strength  to  what  was  already  strong,  and 
to  give  it  at  the  same  time,  that  is,  by  the 
same  instrument ;  thus  strictly  preserving 
the  etymology  of  the  word ;  {con,  together, 
or  eimul,)  Est  confirmare  id  quod  prius 
firmum  fuit  simul  firmare.  Id.  ibid.  It  is 
used  in  the  same  sense  in  Magna  ChartOj 
(c  1).  Conceesimue  Deo,  et  hoe  prcesenti 
ehmrta  nostra  confirmavimus. 

Confirmare  was  afterwards  used  as  the 
effective  word  in  deeds  of  confirmation, 
properly  so  called.  See  Confirmation, 
l^overint  universi,  Ac  me  A,  de  B.  ratifi- 
caiscy  approbasee  et  confirmasse,  <kc  Know 
all  men,  Ac.  that  I,  A.  of  B.  have  ratified. 
Improved  and  con&med.  lAtt  sect  515. 
In  this  latter  application,  confirmare  signi- 
fied to  make  strong  that  which  before  was 
weak  or  defective.  As  early  as  the  time  of 
Fleta,  the  definition  given  by  Bracton  {su- 
pra) was  modified  so  as  to  read,  Confir- 
mare est  id  quod  prius  infirmum  fuit  simul 
firmare.  FUta,  lib.  8,  c.  14,  §  5.  And 
this  is  quoted  by  Lord  Coke.    Co.  Litt  296. 

Coofinnare  lemo  potest  prius  qnaai  jvs 
ei  iceiderit  No  one  can  confirm  before 
the  right  accrues  to  him.     10  Co.  48. 

GeBiirmat  isnm  qui  tollit  abnsiim.  He 
confirms  the  use  [of  a  thing]  who  removes 
the  abuse  [of  H].    JToor,  7fi4. 


CONFIRMATIO.  Lat  [from  cmfir- 
mare,  q.  v.]  In  old  English  Giw.  A  con- 
firmation. Confirmatio  M< />rtom/ttni«< 
dominii  adepti  firmatio,  cum  prima  fimir 
tate  danationis;  nihil  enim  noviattribuity  sal 
jus  vetus  consolidat  et  confirmat  A  con- 
firmation is  a  making  firm  of  a  former  right 
and  ownership  alr^v  obtained,  with  Qa 
first  strength  of  the  gift,  [L  e.  with  all  the 
strength  it  could  have  had  from  the  original 
gift] ;  for  it  confers  nothing  new,  but  con- 
solidates and  confirms  the  old  right  Bract 
fol.  58. 

Ceifiniiatio  est  mlla,  nU  doHUi  fmt- 

dels  est  ilTalidmn.  A  confirmation  is  null, 
where  the  preceding  gift  is  invalid ;  that  is, 
it  has  no  effect  to  strengthen  a  void  estate. 
Co.  Litt  295  b.     See  Confirmation. 

Coifirmatie  omies  snpplet  defectos,  lid 
id  qeod  aetnm  est  ab  iiltio  loi  lalnit.  A 
confirmation  supplies  all  defects,  ahhongh 
that  which  has  been  done  was  not  ori^Dallj 
valid.  Co.  Litt  295  b.  In  Fleta,  the 
maxim  is  given  in  fewer  words :  Coifimstil 
omiiem  snpplet  defectem.  Confirmation  sap- 
plies  all  defect  /^te,lib.3,c3,  §7.  CW 
firmatiosupplevit  defectum.   Bract  hi  2lh 

CONFIRMATIO PERFICIENS.  List 
In  old  English  law.  A  perfecting  con- 
firmation. A  confirmation  which  tends  and 
serves  to  confirm  and  make  good  a  wrong- 
ful and  defeasible  estate,  [by  adding  the 
right  to  the  possession,  or  defeasible  seisin,] 
or  to  make  a  conditional  estate  absolute,  [bj 
discharging  the  condition].  Shep.  Toi^ 
(by  Preston),  311. 

CONFIRMATIO  CRESCENS.  LLat 
In  old  English  law.  An  increasing  or  en- 
larging confirmation.  A  confirmation  whidi 
tends  and  serves  to  increase  and  enlarge 
a  rightful  estate,  and  so  to  pass  an  intere^ 
[viz.  an  estote].     Shep.  Touch.  311. 

CONFIRMATIO  DIMINUENa  L. 
Lat  In  old  English  law.  A  diminishing 
confirmation.  A  confirmation  which  tends 
and  serves  to  diminish  and  abridge  the  ser- 
vices whereby  a  tenant  doth  hold,  [opera- 
ting as  a  release  of  part  of  the  services} 
SfSp.  Touch.  311. 

CONFIRMATIO  (or  CONFIRMA- 
TIONES)  CHARTARUM.  Lat  Con- 
firmation of  the  charters.  The  title  of  a 
statute  passed  25  Edw.  L  confirming  JVo^im 
Chartay  and  the  Charter  of  the  FoTe«A» 
and  by  which  the  former  is  directed  to  be 
allowed  as  the  common  law ;  all  judgmenta 
contrary  to  it  are  declared  void ;  copies  of 
it  are  ordered  to  be  sent  to  all  cathednl 


Digitized  by 


Google 


CJON 


(846) 


CON 


chuTches,  and  read  twice  i  a  year  to  the 
people ;  and  sentence  of  ezcommonication 
u  directed  to  be  as  constantly  denonnced 
against  all  those  that,  by  word,  deed  or 
counsel,  act  contrary  thereto,  or  in  any  de- 
gree infringe  it  1  JSL  Com,  128.  It  is  in 
ue  form  of  a  charter  or  letters  patent 
CrM's  Hist.  Eng.  Law,  173.  2  Reevtn' 
Si$t  101, 102.  BatTingt  Obs.  Stat.  173. 
CONFIRMATION.  [Lat  confirmaiio, 
q.  v.]  In  conveyancing.  A  conveyance  of 
an  estate  or  right  in  etM,  whereby  a  voida- 
ble estate  is  made  sure  and  unavoidable, 
or  whereby  a  particular  estate  is  increased 
[and  enlargedj.  Co.  LitU  296  b.  lAtt. 
sect  616,  616.  2  Bl.  Com.  326.  1  Steph. 
Com.  482.  Shtp.  Touch.  311.  Termes 
de  la  Ley.  An  approbation  of,  or  assent  to 
an  estate  ahready  created,  by  which  the 
confirmor  strengthens  and  gives  validity  to 
it,  as  far  as  it  is  in  his  power.  Qilh.  Tenr 
uresy  76.  Butler^s  Co.  Litt.  lib.  3,  note 
263.  The  most  common  and  proper  words 
of  making  it  are  *'have  ratified,  approved 
and  confirmed,''  (ratijieasse,  (gpprooasu  et 
confirmoBH.)  Litt.  sect  616.  Shep. 
Touch.  811.  These  are  the  operative  words, 
although  it  is  usual  to  insert  the  words 
^given  and  granted,''  also.  Watkins  on 
Conv,  221. 

A  confirmation  belongs  to  that  class  of 
conveyances  termed  teeondarg  or  derivative, 
and  b  neariy  allied  to  a  release.     2  Bl, 
Com.  324,  326.     How  it  difiers  from  a  re- 
lease, see   Watkins  on   Conv.   219.     Litt, 
sect  5l6y  et  seq.    There  are  implied  as  well 
as  express  confirmations,  the  former  being 
made  by  construction  of  law.     Co.  LitL 
295    b.     Sh^p.    Touch.   311.    The  party 
making  a  confirmation  is  sometimes  called 
the  confirmor,  and  he  to  whom  it  is  made 
the  confirmie.     Id.  ibid. 

CONFIRMAVI.  Lat  I  have  confirmed. 
The  emphatic  word  in  the  ancient  deeds  of 
confirmation.     Fleta,  lib.  3,  c  14,  §  6. 

CONFISCARE.    Lat  [from  cm,  with, 

and  JUcus,  treasury ;  properly  used  only  in 

the  passive,  conJUca/ri.'\    In  civil  and  old 

EngUsh  law.    To  confiscate ;  to  claim  for,  or 

bring  into  the  fisc,  or  treasury,  {fisco  ven- 

dicare).     Bract,  fol  160.     In  the  civil  law, 

goods  are  said  to  be  confiscated  (eonfiscari,) 

which  are  gathered  into  the  treasury,  (quce 

in  Jiseum  coguntur).     Brissonius,  citing 

Diff.  48.21.8.    Money  was  said  to  be  con/is- 

caied,  when  it  was  actually  deposited  in  the 

cofifers    (in  loculis)  of  the  treasury.     Id. 

eitii^  SueL,  Aug.  c.  101. 


CONFI80ATR  [Lat  eonfiscatum,  conr 
Jiscata.']  Confiscated;  forfeited  to  the 
treasury  or  exchequer  of  the  king  or  state ; 
seized  as  forfeited.  Termes  de  la  Ley. 
Staundf.  PI.  Cor.  lib.  3,  c.  24.  Cowell. 
1  BL  Com.  299.  See  To  confiscate.  Bona 
confiMata. 

To  CX)NFISCATR  [Lat  confiscare, 
from  con,  with,  and  fiscus,  a  treasury.]  To 
adjudge  to  be  forfeited  to  the  public  trea- 
sury ;  to  condemn  private  forfeited  property 
to  public  use.  Webster, — To  convert  or 
appropriate  private  property  to  the  use  of 
the  state,  as  being  forfeited;  to  transfer 
private  property  to  the  fisc,  or  public  trea- 
sury, on  the  ground  of  its  being  forfeited.* 
See  1  KenCs  Com,  66,  69.  Debts  are 
sometimes  said  to  be  confiscated.  Id.  62. 
See  Confiscation,  Confisk,  (q.  v.)  is  an 
obsolete  form  of  this  word. 

*^*  "^o  confiscate*'  and  "  to/or/eif'  have 
been  called  synonymous  terms,  and  have 
been  so  used.  Blount.  Chase,  J.  3  Dal- 
las' B.  199.  This  is  on  the  authority  of 
Lord  Coke,  who  observes  that  confiscare 
sad  forisfacere  are  synongma.  3  Inst.  227. 
As  used  in  modem  law,  however,  there 
seems  to  be  a  clear  distinction  between 
them ;  to  forfeit  being  properly  applied  to 
the  act  of  the  individual,  and  the  consequent 
condition  of  his  property ;  to  confiscate,  to 
the  action  of  the  state  thereon.  The  indi- 
vidual forfeits;  the  property  itself  is  for- 
feited ;  the  state  confiscates  it  as  forfeited. 
Property  cannot  be  confiscated  without  be- 
ing legally  forfeited,  but  it  may  be  forfeited 
without  being  confiscated,  as  where  a  for- 
feiture is  not  taken  advantage  of.  Where 
property  is  forfeited,  it  does  not  vest  in  the 
government,  until  after  a  seizure,  which 
then  relates  back  to  the  time  of  the  for- 
feiture. 1  Story's  B.  109.  The  term 
"confiscate"  is  derived  from  the  Roman 
law,  in  which  it  imported  actual  deposit  in 
the  treasury.     See  Confiscare. 

CONFISCATION.  The  act  of  con- 
demning  and  adjudging  to  the  public  trea- 
sury. Webster. — ^Mie  appropriation  ^usu- 
ally by  formal  sentence  of  condemnation,) 
of  private  property  to  the  use  of  the  state ; 
as  being  legally  forfeited ;  the  seizure  and 
transfer  of  forfeited  private  property  to  the 
fiscus  or  public  treasury.*     See  Confiscare. 

This  term  is  sometimes  used  as  the  sy- 
nonyme  oi  forfeiture.  Blount,  voc  Confis- 
cate. But  it  is  rather  the  consequence  of 
forfeiture,  or  forfeiture  taken  advantage  of, 
and  acted  upon.    It  is  founded  upon  for- 
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fetture,  and  cannot  exist  withont  it»  and 
therefore  perhaps  properiy  includes  it ;  bat 
a  forfeiture  may  take  place  without  confis- 
cation following,  as  where  it  is  waived  or 
remitted.*     See  To  cwi/Ueate. 

CONFISK.  An  old  form  of  cmfiscate, 
''  Goods  eonJUkedy  that  is  to  say,  which  the 
tJiief  attainted  for  stealing  cmother  thing, 
(for  if  it  be  for  stealing  me  m^rne  ^oods, 
they  are  said  to  \}e  forfeit  and  not  eonfaked^) 
discUiimeth  to  have  any  property  in." 
FincKe  Law^  b.  3,  c  17. 

CONFLICT  OF  LAWS.  [Lat  cmfiie^ 
tu$  UffunL]  In  international  law.  The 
opposition  between  the  municipal  laws  of 
different  countries  or  states,  in  the  ca^e  of 
an  individual  who  may  have  acquired  ri^ts, 
or  become  subiect  to  duties  within  the 
limits  of  more  than  one  state.  Brandt.  2 
Kent^8  Com.  110,  et  aeq.  Stonfs  Conflict 
of  Law9^  panim.  The  conflietus  legum  is 
the  most  perplexing  and  difficult  title  of 
any  in  the  jurisprudence  of  public  law.  2 
Kent' 8  Com.  110. 

CONFRAIRE.  Fr.  In  old  English 
law.  A  fratemi^,  brotherhood  or  society. 
Cowell. 

CONFRERES.  [Lat  etrnfratree.']  pn 
old  English  law.  Brethren  in  a  religious 
house ;  fellows  of  one  and  the  same  society. 
Stat.  82  Hen.  VIIL  c  24.     Cowell. 

CONFUSIO.  Lat  [from  eor^ndere, 
to  pour  together.]  In  the  civil  law.  Con- 
fbsion;  a  pouring  or  fusing  together;  a 
mixture  of  liquids  or  metals.  Inet.  2. 1.  27. 
One  of  the  mod^  of  acquiring  property  in 
goods,  and  distinguished  from  commixtioy 
which  properly  was  the  intermingling  of 
dry  substances,  as  com.  Ihtt.  2.  1.  27,  28. 
Bract.  foL  10.  FUta,  lib.  3,  c.  2,  §  15. 
There  might  be  two  sorts  of  confkieio,  viz. 
of  similar  substances,  as  of  the  wine  of  one 
man  with  the  wine  o^  another,  or  the  gold 
of  cme  with  the  gold  of  another ;  or  of  dis- 
simiUr  substances,  as  wine  with  honey,  or 
gold  with  silver.  In  either  case,  if  the  ma- 
terials were  mingled  by  mutual  consent,  or 
fortuitously  without  the  consent  of  the 
owners,  the  whole  mass  as  mingled  was 
common  to  both.  /n^.  2.  1.  27.  See 
CommixtiOy  Confueian, 

CONFUSION.  In  the  common  kw. 
Hie  intermixture  of  the  goods  of  two  per- 
sons, so  that  the  several  portions  can  be  no 
longer  distinguished.  2  J^i  Com.  405.  The 
term  and,  in  a  great  degree,  the  doctrine, 
aie  borrowed  from  the  confusio  of  the  civil 
bw.    Hie  meaning  of  the  former,  howler, 


has  been  so  far  modified  as  to  include  not 
only  the  intermixture  or  interfusion  of 
liquids  and  metals,  (the  confueio  proper  of 
the  civil  law,)  but  also  that  of  dry  artides^ 
(properly  expressed  in  the  same  law  by  the 
term  commixtio).  The  doctrines  also  of 
the  two  systems  so  far  differ,  that  while 
the  civil  law  allows  a  party  who  wilfully  in- 
termixes his  property  with  that  of  another, 
without  his  approbation  or  consent,  a  satis- 
faction for  what  he  has  so  improvidentlj 
lost,  the  common  law  allows  him  nothing 
but  gives  the  entire  property  to  the  oUier 
party.  2  Bl.  Com.  405.  IneL  2. 1. 3a 
2  Stcph.  Com.  85.  2  Kenfe  Cbm.  364. 
Unit^  Stata  Dige»t^  Confasi<»L  See 
Conftuioy  Commixiio. 

CONFUSION.  In  the  civil  and  common 
law.  The  blending  or  union  of  the  charac- 
ters of  debtor  and  creditor  in  the  same  pe^ 
son;  the  union  of  the  obligation  of  the 
debtor  with  the  right  of  the  creditor,  wluch 
dissolves  or  extinguishes  the  former.  Heir 
nccc  Elem.  Jur.  Civ.  b.  3,  tit  30,  §  lOOe. 
Erek.  In$L  lib.  3,  tit  4,  §  23.  Hiiu, where 
a  woman  obligee  marries  the  obligor,  the 
debt  is  extinguished.     1  Salk.  306. 

CO^Qt,  Counge,  Cong^.  Fr.andLEr. 
In  old  English  law.    Leave;  liberty  or 

Cermission.  Par  cong6  oh  eaumi  cong6 ; 
y  leave  or  without  leave.  BritL  c.  48. 
tSaum  coungi.  Id.  c  12.  Fet  Atwter^ 
§42. 

In  French  maritime  law.  The  pas^it 
of  a  vessel    JaoobeenU  Sea  Lawe^ll. 

A  commission,  or  permission  to  navigate, 
equip  or  arm  a  vessel  Ord.  Mar.  li^.  1, 
tit  1,  art  3. 

CONGfi  D'ACCORDER.  L  Pr.  [Lat 
licentia  concordandi.^  In  old  Enghsh  prac- 
tice. Leave  to  accord,  or  agree.  One  of 
the  formalities  anciently  ob^fved  in  levy- 
ing a  fine.  When  the  original  writ  wai 
delivered  in  presence  of  the  parties,  before 
the  justices,  a  countor,  or  pleader,  said, 
"  Sir  Justice,  cong4  d^accorder  ;"  which  was 
praying  for  leave  to  agree.  StaL  Mod** 
levandt  flnee,  18  Edw.  I  sti^  4.  2  Beetii 
Hiet.  Eng.  Law,  224.  Crahb'e  HiH.  Snff- 
Law,  178.  Termes  de  ia  Ley.  C&wdl 
Bhunt.  2  Bl.  Com.  350.  See  Lieen^ 
concordandiy  Fine. 

Congi  d^acoorder  is  mentioned  by  Brittoo 
as  a  proceeding  in  ordinary  actions.  Foto 
que  partiee  pledauntsi  priauniz  eoage  <fe 
accorder  en  noetre  court  eyent  a  ceo  etmpit 
forsque  m  cae  defeloniee  ;  we  wiU  that  pfl^ 
ties  pleading  praying  leave  to  a^free  in  oir 
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court,  sball  hare  leave  for  tli&t  purpose,  ex- 
cept in  cases  of  felonies.     BritL  a  74* 

CONGfi  lyEMPARLER.  L.  Pr.  [L. 
Lat  HcenHa  lequendiJ]  In  old  English 
practice.  Leave  to  imparl  (or  emparl). 
Tmrb.  M.  11  Hen.  VI.  6. 

CONG£D'ESLIRE,(oriyELmE.)  L. 
Fr.  [Lat  vtnia  eUgendi.]  In  English  law. 
Leave  to  elect  The  royal  license  or  per- 
misaioD,  sent  to  a  dean  and  chapter,  when 
any  bishopric  hecomes  vacant,  empowering 
ibem  to  proceed  to  the  election  of  a  new 
bishop.  TermudelaLey.  CawdL  Blount, 
1  BL  Com.  379,  882.  3  SUph.  Com. 
61,  6». 

CONGEABLfi.  Fr.  [frora  con^^,  leave, 
or  permission.]  In  old  English  law.  That 
which  is  done  with  leave ;  lawfully  done ; 
lawfoL  I^ entry  est  conpeable  ;  the  entry  is 
kwM  LitU  sect  693 — 695.  Cro.  Jac 
31.  So  long  as  a  disseisee  maintained  his 
entiy  by  continnal  claim,  his  entry  was 
said  to  be  congeabU.  Orabb^s  HitU  Eng. 
Law,  403.  lAtt,  sect  422.  This  term  was 
^n^  introduced  in  the  reign  of  Edward  III. 
8  Reeves'  ffist  Eng.  £aw^  22. 

CONGILDONEa  L.  Lat  In  Saxon 
kw.  Fellow  members  of  a  gild.  Spei- 
nutny  voc  Geldutn.    See  Oild. 

OONGrUS.  Lat  An  ancient  measure 
containmg  about  a  gallon  and  a  pint 
ComeU.  Blount.  Cart  Edmundi  Bsgis, 
A.D.  946,  cited  tfc«. 

CONGRESS.  [Lat  congressus,  from 
ccmgredi,  to  come  togeUier.]  An  assembly 
of  persons ;  an  assembly  of  envoys,  com- 
missioners or  deputies.  An  assembly  of 
representatives  from  different  governments, 
to  concert  measures  for  their  common  good, 
or  to  adjust  their  mutual  concerns.* 
Webster. 

In  American  low.  The  national  lego- 
latare  of  the  United  States,  consisting  of 
the  Senate  and  House  of  R^esentatives. 
1  Kenfs  Com.  221,  et  seq. 

CONINGERLA  L.Lat  Inoldreconis. 
A  rabbit-warren.  Inquis,  47  Men.  IIL  n. 
3^     CoweU. 

CX)NJECTIO.  Lat  [from  conjieere^  to 
throw  t(^ther.]  In  the  civil  law  of  evi- 
dence. A  throwing  together.  Presump- 
tios ;  the  putting  of  things  together,  with 
tiie  infer^ice  drawn  therefronu  Matth.  de 
Prob.  c  1,  n.  43. 

CONJECTIO  CAUSAE.  Lat.  In  the 
Roman  law.  The  throwing  together  of  a 
cauae.  A  brie^  summary  statement  of  a 
oanae,  made  to  the  judge  by  the  advocates 


for  the  respective  parties,  as  introductory 
to  the  argument  of  it  at  length.  Dig.  50. 
17.  1.  Aul.  Gell.  Noct.AU.  lib.  6,  c  10, 
§  9.  Calv.  Lex.  Answering  somewhat  to 
the  modem  term  "opening." 

CONJECTURA.  Lat  [from  cor^icere, 
to  throw  together.]  In  the  civil  law  of 
evidence.  A  presumption.  Conjectura 
ducta  ab  eo  quod  ut  plurimum  fit ;  a  con- 
jecture or  supposition,  drawn  horn  what 
commonly  happens.  Heinece.  ad  Poinds 
pars  4,  sect  124.  PrtBSumptiones  sunt  con- 
jecture ex  signo  verisimUi  ad  probandum 
assumpta ;  presumptions  are  conjectures 
drawn  from  probable  evidence,  for  the  pur- 
pose of  proof.  J.  Voet.  ad  Pand.  lib.  2a, 
tit  3,  n.  14.  Literally,  a  throwing  or  put- 
ting together;  a  putting  of  one  fact  with 
another,  so  as  to  show  tibeir  relation,  and 
indicate  the  consequence  or  inference. 
"  Put  this  and  ^t  together,'^  is  a  common 
expression  to  indicate  an  inference.  See 
Burr.  Circ.  Evid.  27,  note  {<?). 

A  conjecture  or  surmise.  A  slight  de- 
gree of  credence,  arising  from  evidence  too 
weak  or  too  remote  to  produce  belie£ 
Best  on  Presumptions^  13,  note.  Ration' 
abile  vestigium  latentis  veritatis  unde  nasei- 
tur  opinio  sapieniis  ;  a  reasonable  trace  of 
latent  truth,  from  which  the  opinion  of  a 
prudent  person  may  take  its  rise.  Maseard, 
de  Prob.  voL  1,  qu.  14,  nu.  14,  cited  ibid. 
It  is  weaker  than  sttspido. 

CONJECTURE.  [Lat  «m;«^/ttm,  q.  v.] 
Supposition  or  surmise.  The  idea  of  a 
fact,  suggested  by  another  fkct,  as  a  -dobbv- 
ble  cause,  concomitant  or  result  Burr. 
Cite.  Evid.  27.  The  lowest  degree  of  pre* 
sumption.  Doma^s  Civ.  Lens,  part  1,  b. 
3,  tit  6,  scot  4,  art  2. 

CONJICERE.  Lat  [from  con,  together, 
and  jacerey  to  throw  or  cast}  Ta  tiirow 
togetiier;  to  put  together.  Se»  Con* 
jectio. 

CONJTIDEX.  L.  Lat  [from  eon,  to- 
gether, and  judex,  a  juc^.J  In  old  Bng- 
Ush  law.  An  associate  judge.  Mex  taii  et 
conjndicibos  euis  saiutem  ;  the  kmg  to  sseh 
a  judge  and  hia  associates,  greeting.  Bretet. 
foL  403. 

CONJUGAL  RIGHTS.  See  ResUitm^ 
Uon  of  conjugal  rights. 

CONJUGIUM.  Lat  [from  con,  together, 
and  jugum,  a  yoke.]  One  of  the  names  of 
marrii^e,  among  the  Romans.  Tayk^s 
Civ.  Law,  284. 

CONJUNCT,  [from  Lat  cot^wrfw.]  In 
Scotch  law.    Joist    Brsk.  Irnt.  b.  8,  tit 


Digitized  by 


Google 


CJON 


(348) 


OON 


8,  §  34,  tt  teq.  Applied  to  rights.  BelTt 
Diet. 

Connected.  Applied  to  penons.  Id, 
voc.  Conjuikct  perton. 

CONJ  UNCTA  Lat  [from  canjungere, 
to  join  together.]  In  the  civil  law.  Things 
joined  together  or  united ;  as  distinguish^ 
from  di^unctOy  things  disjoined  or  sepa- 
rated.    Dig.  60.  16.  53. 

CONJUNCTIM.  Lat  In  old  English 
law.  Jointly.  Imt.  2.  20.  8.  BrucU  foL 
19.  More  closely  rendered  hy  the  Scotch 
emjuncUy.  2  Kamti  Equity ^  292.  CW 
junctim  tenens  ;  a  joint  tenant  Reg.  Jud. 
12  b.  Conjunctim  et  pro  indiviio  ;  jointly 
and  individually.     2  Mod.  63. 

CX)NJUNCTIM  ET  DIVISIM.  L.Lat 
In  old  English  law.  Jointly  and  severally. 
Bract.  foL  19.  Dyer,  62  a.  Telverton^  203. 
2  Crahb't  Real  Prop.  692,  §  1974.  In 
the  civil  law,  the  phrases  conjunctim  et  die- 
Junctim^  and  conjunctim  et  eeparatim  were 
used.     Brissonius. 

CONJUNCTIO.  Lai.  [from  conjungere, 
to  join  together.]  In  the  civil  law.  Con- 
junction; connection  of  words  in  a  sen- 
tence.    See  Dig.  50.  16,  29,  142. 

CONJURARE.  Lat  [from  con,  to- 
gether, and  jurare,  to  swear.]  To  swear 
together;  to  combine  or  confederate  un- 
der oath. 

CONJURATIO.  Lat  [from  conjurare, 
q.  v.]  In  old  English  law.  A  swearing 
tc^ther ;  an  oath  administered  to  sevenQ 
together;  a  combination  or  confederacy 
under  oath.     Cowell.     Blount.    TonUins. 

In  old  European  law.  A  compact  of  the 
inhabitants  of  a  commune,  or  municipality, 
confirmed  by  their  oaths  to  each  other, 
and  which  was  the  basis  of  the  commune. 
Steph.  Leet.  119. 

CONJURATION.  [L&t  conjuratio.]  In 
old  English  law.  A  plot  or  compact  made 
by  persons  combining  by  oath  to  do  any 
public  harm.     Cowell. 

The  offence  of  having  conference  or  com- 
merce with  evil  roirits,  m  order  to  discover 
some  secret,  or  effect  some  purpose.  Stat. 
5  JSUz.  c.  16.  Cowell.  Classed  by  Black- 
stone  with  witchcraft,  enchantment  and 
sorcery,  but  distinguished  from  each  of  Uiese 
by  other  writers.    4  Bl,  Com.  60.    Cowell. 

CONJURATOR,CONJURATUS.  Lat 
[from  conjurarej  q.  v.]  In  old  English  Uw. 
One  who  swears  or  is  sworn  with  others ; 
one  bound  by  oath  with  others;  a  compur- 
gator; (L  Fr.  coi^urour).  Fleta,  Ub.  2,  c 
47,  §  6.     Britt.  cc  27,  120. 


CONNIVANCE,  [from  LaL  comwtert, 
to  wink  the  eye.]  Literally,  a  winking  at; 
intentional  forbearance  to  see  a  &alt  or 
other  act ;  generally  implying  consent  to 
it     Webster. 

CONNOISSEMENT.  Fr.  \LaLliienB 
recognitionie.]  In  French  maritime  law. 
A  bill  of  lading.  Ord.  Mar.  liv.  8,  tit  3. 
Emerig.  des  A$s.  ch.  11.  Otherwise  c^kd 
police  de  chargemenL     Ord.  Mar.  ub.  $y^. 

CONNUBIUM.  Lat  [from  eon,  to- 
gether,  and  nubere,  to  marry.]  In  tiie  civil 
Uw.  Marriage ;  a  mutual  submission  to  the 
marriage  ceremony.  Cooper's  Justin.  Intt 
Notes,  ^420.  One  of  the  names  of  hw^ol 
marriage  between  citizens,' among  the  Ro- 
mans. Adam's  Rom,  AnL  50,  502.  Titj/- 
loir's  Civ.  Law,  284. 

CONOCDLMENTO.  Span.  InSpaniA 
law.  A  recognizance.  Whiti^sNewBecop, 
b.  3,  tit  7,  ch.  5,  §  3. 

CONPOSSESSIO.  Lat  In  modem 
civil  law.  A  joint  possession.  Mackddejfi 
Civ.  Zav,  245,8  236. 

CONQU^^ERERE.  L.  Lat  [from  «w, 
together,  and  qucsrere,  to  seek  or  gain.] 
To  acquire.  In  classical  Latin,  conqwrm, 
which  originally  signified  to  seek  diligently; 
afterwards,  to  acquire.     Calv.  Lex. 

CONQU^ESTOR.  L  Lat  [from  coa- 
quctrere,  q.  v.]  Conqueror.  The  title  of 
William  L  of  England.  2  BL  Com.  243. 
See  Conqueror,  Conquest. 

CONQU-^ESTUS,  Conquestus.  L  Lit 
[from  conqucerere,  q.  v.]  In  feudal  law. 
Acquisition  or  purchase ;  any  means  of  ac- 
quiring an  estate  out  of  the  course  of  ior 
heritance ;  conquest  Craig,  Ub.  1,  tit  10, 
§  18.  2  Bl.  Com.  242.  Id.  48.  See 
Conqtiest. 

The  conquest  of  England  by  William  L 
A  conquestu  Anglice,  Bract.  foL  90,  209, 
382.  Ante  conquestum,  in  conquestn  et 
post ;  before  the  conquest,  at  the  conquest, 
and  after.     Id.  foL  7. 

CONQUERER.  L.  Fr.  In  old  Eng- 
lish law.  To  acquire;  to  gun;  to  get 
possession  o£  Et  son  seigniour  conquerra 
la  terre  la  mere  par  son  p'pre  uUrtutoa; 
and  his  lord  shall  acquire  the  land  of  the 
mother  by  his  own  intrusion.  BritL  c  31. 
Puis  que  son  patron  avera  conquis  son  droit 
del  presentment ;  after  his  patron  shall  have 
acquired  his  right  of  presentment  Id,  c  94. 
Nepurra  rien  conquer e;  shall  gain  nothing. 
Id.  c.  06.  Que  il  ad  conquis  par  sa  propn 
force;  which  he  hath  acquired  by  his  own 
wrong.  Id.  c  100.    Veyns  nequedent  oonr 
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qnemy  hrefe  de  droit ;  the  eldest  nevcrthe- 
le08  shall  recoTer  by  writ  of  right  Id.  ell  9, 
CONQUEREUR.  L.  Ft.  \trom  con- 
querer^Q.  y.]  In  Norman  and  old  English 
kw.  llie  first  purchaser  of  an  estate; 
he  who  first  brought  an  estate  into  his 
fiunilj.  Grand.  Coust.  Gloss,  c.  25,  p.  40. 
2  BL  Com.  243.  Id.  48.  Le  primer  con- 
auerear  des  treis  kantre/s  de  la  tere  de 
Breekenoch  estoit  Bernard  de  Nefmarehey 
Norman  ;  the  first  purchaser  of  the  three 
csntre&  of  the  land  of  Brecknock  was 
Bernard  of  Newmarch,  a  Norman.  1  Mon. 
AngL  319  b.    Blount. 

CONQUEROR  [L.  Fr.  conquereur; 
L  Lai  conqucestor^  conquesior,  conquisitor, 
qq.  v.]  In  old  English  and  Scotch  law. 
The  first  purchaser  of  an  estate;  he  who 
brought  it  into  the  family  owning  it  2  Bl. 
Com.  242,  243.  *^  If  conquest  lands,  after 
the  decease  of  the  eonqueroury  do  ascend  to 
any  person,"  &c  Skene  de  Verb.  Sign. 
voc  Conquestus.  Clearly  formed  firom  the 
L  Fr.  conquereur^  (q.  v.)  According  to 
Blackstone,  William  the  Norman  was  called 
"The  Conqueror,"  to  denote  that  he  was 
the  first  of  his  family  who  acquired  the 
crown  of  England.  2  BU  Com.  uh.  tup. 
Spelman  more  explicitly  says  that  he  was 
called  Conquestor,  (Conqueror,)  because  he 
conquered,  that  is,  acquired  or  purchased 
England,  not  because  he  subdued  it,  {non 
quod  subedit).  Gloss,  yoc.  Conquestus.  And, 
in  another  passage,  that  he  was  called 
"Conqueror,"  because  he  succeeded  to  the 
crown  of  England,  not  by  hereditary  right, 
but  under  the  will  of  Edward  the  Confessor, 
that  is,  (according  to  the  old  French  idiom,) 
6y  quest  and  conquest^  conmionly  called 
purchase.  Id.  yoc.  Questus.  See  Conquest. 
CONQUEROR  Lat  In  old  pleading. 
I  complain.  Conqueror  quod  talis  mihi  in- 
juste  detinet — talem  rem  ;  I  complain  that 
such  a  one  unjustly  detains  from  me  such  a 
thing.  An  old  form  of  declaring.  Bract. 
foL  102  b.  Si  tenens  conqueratur;  if  the 
tenant  complain.    Id.  fol.  156  b. 

Conqverentes ;  plaintifis,  parties  com- 
plaining. Stat.  Marlbr.  c  30.  Fletay  lib. 
2,  c.  3,  §  1. 

CONQUEST.  [L  Lat  conquoestas,  conr 
questuSy  conquisitio^  conquisitium,  from  con- 
quirerey  or  conqucerere^  to  get  together,  as  by 
the  labor  of  several,  to  get  together  by  one  s 
own  labor  or  diligence,  {con^  together,  and 
^luvrere,  to  seek.)  SpelmanyVoc.  Questus.'\ 
In  feudal  and  Scotch  law.  •  Purchase  or 
acquisition;  any  means  of  acquiring  an 


estate  out  of  the  common  course  of  inheri- 
tance.  Craig  de  Jur.  Feod,  lib.  1,  tit  10, 
§  18.  Dalrymple,  Feuds,  210.  1  Kame^ 
Equity,  210.  ErsJe.  Inst,  b,  3,  tit  8,  §  14. 
2  BL  Com.  242.  Id.  48.  In  Scotch  law, 
conquest  has  always  been  distinguished 
from  heritage  or  succession.  BelPs  Diet. 
voc.  Succession. 

An  estate  itself,  so  purchased  or  acquired. 
Otherwise  termed  acquest.  I  Reevev  Hist. 
Eng.  Law.  29. — That  which  we  possess, 
not  by  transmission  from  ancestors,  but  as 
acquired  by  labor,  money  or  economy. 
Spelman,  voc.  Conquestus.  And  see  Skene 
de  Verb.  Sign,  voc  Conquestus.  In  Scotch 
law,  property  acquired  by  a  man  during 
marriage  was  called  conquest,  in  contra- 
distinction to  property  which  he  succeed- 
ed to  as  heir  to  an  ancestor,  or  executor 
to  a  person  deceased.  Ersk.  Inst.  b.  3, 
tit  8,  §  43.  The  term  was  used  in  the  same 
sense,  m  the  capitularies  of  the  old  French 
kings,,  and  other  records  of  the  same  early 
period.  Conquests  are  acquisitions  of 
goods  made  during  marriage,  (acquisitions 
de  biensfaictes  durant  le  mariage).  Linden- 
brog.  in  Capit.  Carol,  lib.  4,  c.  74.  Con- 
quest is  called  by  another  old  writer,  ac- 
quest made  by  any  one,  with  his  money, 
labor,  industry  and  means,  without  the 
tenure  of  succession  from  ancestors.  Nicod. 
in  Diet.  Spelman  (voc  Questus,)  caUs 
thb  ^  the  ancient  and  genuine  signification 
of  the  word." 

*^*  According  to  Sir  William  BUick- 
stone,  (who  is  followed  by  Mr.  Stephen,) 
the  term  conqueror  was  originally  applied 
to  William  I.  and  conquest  to  his  mode  of 
acquiring  the  crown  of  England,  in  the 
proper  feudal  sense  of  those  terms,  (as  al- 
ready explained,  supra,)  rather  than  with 
reference  to  the  success  of  his  arms.  2  BL 
Com.  ub.  sup.  I  Steph.  Com.  356.  This 
interpretation  has  been  construed  by  some 
later  writers  into  an  unwillingness,  on  the 
part  of  the  commentator,  to  acknowledge 
that  the  English  or  Saxons  were  actually 
conquered,  in  the  modem  and  ordinary  ac- 
ceptation of  the  word;  and  some  pains 
have  been  taken  to  prove  this  to  have  been 
the  fiict  1  ChitL  BL  Com.  48,  note.  Mr. 
Wharton,  in  his  recently  published  Law 
Lexicon,  speaks  of  *'  the  attempt  to  give  to 
the  word  conquestihcmeKoxagoi acquisition 
in  a  feudal  sense,"  as  a  "  mere  idle  inge- 
nuity," and  goes  into  a  historical  ar^ment 
to  show  that  ^^  as  applied  to  the  Gorman 
establiahment,"  it  '^  means,  and  literally 
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waa  warlike  subjugation  bj  forca  of  raf>e- 
rior  military  tactics."  WkarUnCi  Lex,  voc 
Tmurt,  Bat,  whatever  may  be  said  of  the 
historical  fact^  the  etymology  of  the  term 
itself,  and  ita  acknowledffed  use  in  feudal^ 
Norman  and  early  English  law,  demonstrate 
its  original  meaning  to  have  been  aequifi- 
tUniy  without  reference  to  the  exercise  of 
superior  military  force.  The  opinion  of 
Bbckstone  is  sustained  by  the  high  autho- 
rity of  Sir  Henry  Spelman,  who  has  con- 
dusively  shown  that  "  victory"  and  "  mili- 
tary subjugation"  are  comparatively  modem 
senses,  wMch  the  word  has  illegitimately 
(cm  per  odulUrium^  acquired.  Qlou,  voce 
ConquutuSy  Queetus, 

From  what  cause,  and  by  what  p^rocess 
the  term  oonguest  came  to  lose  its  original, 
and  acQuire  its  modem  sense,  or,  in  other 
words,  now  and  when  it  came  to  be  disused 
in  English  law,  and  exclusively  adopted  as 
a  word  in  ordinaiy  language,  cannot  now 
be  easily  explained.  Spelman  adopts  the 
opinion  that,  as  the  enforcement  of  the 
Conqueror^s  acquired  right  to  the  crown 
was  accomplished  by  means  of  the  s^nal 
victory  obtained  over  Harold  and  the 
Saxons,  the  ideas  of  victory  and  iubjugor 
turn  become  so  strongly  attached  to  his  pe- 
culiar title  of  Conquestor  as  gradually  to 
obscure,  and  finally  to  supplant  its  original 
and  proper  meaning.  That  conqueror  con- 
tinued to  be  used  after  the  Norman  inva- 
sion in  its  technical  sense,  appears  from  the 
passage  already  quoted  under  that  word, 
m>m  the  Monattxcon  Anglicanum.  That 
the  verb  conquerer  was  used  in  the  same 
sense  as  late  as  the  time  of  Edward  L  will 
appear  from  the  passages  given  from  Brit- 
ton,  under  that  word.  As  a  general  head 
of  law,  however,  the  same  writer  expresses 
the  idea  of  acquisition  by  the  act  of  the 
party,  by  the  word  purcfuUf  the  English 
form  of  which  is  stUl  retained  in  mc^em 
law,  in  the  same  sense.  BritL  cc  33,  35, 
36,  38.  Conquest  is  used  in  the  sense  of 
subjugation,  by  King  Henry  IV.  in  his  de- 
claration of  thanks  on  being  made  king. 
1  ffow,  St.  TriaUy  164.  Lord  Bacon  i^ 
pears  to  use  the  word  in  both  senses,  in  the 
Allowing  passage :  "  When  any  king  ob- 
taineth  by  war  any  country  whereunto  he 
hath  right  by  birth,  he  is  ever  in  upon  his 
ancient  right,  not  upon  his  purchase  by 
conquest,^^  Arg.  Case  of  the  Postnati  of 
Scotland,  Works,  iv.  356.  In  the  Scotch 
law,  the  word  conquest  has  come  down  to 
modem  times,  in  ita  full  original  aenae  aa  a 


teem  of  jmi^>radence.  Sea  atcpra.  An 
"  heir  of  conquest"  ia  said  to  be  so  called 
^  because  his  right  of  snccessioD  is  oonfised 
to  the  subjects  which  the  anoestor  hinaelf 
had  acquired  or  coi^qmsked  by  some  «a^ 
lar  tiUe."  Ersk.  InsL  b.  3,  tit  8,  §  li 
See  Heir  of  conquest 

CONQUESTOR.  Lat  [from  ^oti^iMmre; 
q.  v.]  In  old  English  law.  Conqueror. 
The  tiUe  of  William  L  Spelmmi,  voc 
Conqu4Stus. 

CONQUISmO.  L.  Lat  \from  m- 
qucererej  q.  v.]  In  feudal  and  old  Enf^ 
Law.  Acquisition.  Spebnan,  voc  Cm- 
queUus,  2  BU  Com*  242.  See  Conqwa- 
tus,  Conquest 

CONQUISITOR  L  Lat  [frem  «a- 
quwrere,  q.  v.]  In  feudal  law.  A  purcbsier, 
acquirer  or  conqueror.  2  BL  Com,  242, 24S. 

CONSANGUINEUS.  Lat  [from  con, 
together,  and  sat^uis,  blood.]  In  cinl 
and  old  English  law.  Connected  by  bleed, 
{sanguine  connexus).  Dig.  38.  16.  1.  10. 
Sprung  from  the  same  blood,  {eodem  nsr 
guine  natus;\  of  kin.  Co.  lAU.  167  a 
Distinguished  from  ajfinis^  (connected  by 
marriage).  2  Steph.  Com.  285.  Adprs- 
pinquiorem  conaanguineum ;  to  the  next  of 
kin.     Bract  foL  91. 

A  cousin,  in  the  general  sense  of  blood 
relative.  Beg.  Grig.  226.  See  Cousm. 
Breve  de  consanguineo ;  a  writ  of  coosb- 
age.     Id.    See  Cousenage. 

CONSANGUINEUS  FRATER.  Lst  In 
feudal  law.  A  brother  by  the  father's  fide, 
as  distinguished  from  fraUr  utennms,  s 
brother  by  the  mother's  aide.  2  Bt  Oom. 
231 

CONSANGUINITY.  \ljBX.consamgymr 
tas,  fr^m  contanguineus,  (q.  v.) ;  cognsA>, 
from  con,  t(^ther,  and  natus,  born.j  Con- 
nexion of  blood.*  Kindred  or  alliance  in 
blood.  2  Bl  Com.  202.  Relation  by 
blood,  as  affinity  is  relation  by  marriage. 
1  Bl  Com.  434.     Co.  JUtt  167  a. 

The  connection  or  relation  of  persons 
descended  from  the  same  stock  or  c^Mnnxm 
ancestor,  [vinculum  personarum  ab  eodem 
stipite  descendentiumj.  2  BL  Com.  201 
It  is  of  two  kinds;  lineal  and  coUatenL 
See  Lineal  consanguinity,  CoUaUral  cour 
sanguinity. 

CONSCIENCE,  COURTS  OF.  Courts, 
not  of  record,  constituted  by  act  of  paifis- 
ment  in  the  city  of  London,  and  other  towB6» 
for  tbe  recovery  of  small  debts ;  otherwise, 
and  more  eonuaonl^  eaUed  Courts  of  A- 
quests.  3  ISteph.  Com.  451.    Sa»  JgffMStfr 
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CQN8EILL  L.  Fr.  In  old  French  law. 
CoQDseL    As9iz.  de  Jems,  c  ix.  xzviL 

CONSEILLER.  Fr.  and  L.  Fr.  In  old 
English  and  French  law.  A  counsellor. 
Ord,  Mar,  liv.  1,  tit  3.  OonseilUrt  tm 
eountours  ;  coonsellors  or  countors.  Britt, 
c52. 

CONSENSUAL  CONTRACT.  In  civil 
lav.  A  contract  formed  by  the  mere  con- 
sent {^(mwMus^  of  the  contjracting  parties ; 
SQch  as  marriage.  Pothier^  Contr.  of  Sale, 
part  1,  sect  1.  Potk.  Obi.  part  1,  ch.  1, 
sect  1,  art  2.  Hallifax,  Anal,  b.  2,  cL  18. 
Broom's  Max.  214. 

CONSENSUS.  Lat  [from  conmitire, 
to  think  together,  to  be  of  the  same  mind.] 
Consent     BracL  foL  16  b,  16. 

Consensus  est  voluntas  multorum  ad  quos 
rtspertinet,  simuljuneia.  Consent  is  the 
united  will  of  many  to  whom  a  thing  be- 
longs. Dav.  R,  48.  The  words  simul 
juncla,  in  this  sentence,  are  treated  and 
translated  in  Branches  Principia  and  Whar^ 
ton^s  Lexicon,  as  referring  to  res,  instead  of 
voluntas,  which  has  led  m  the  latter  work 
to  the  following  sin^lar  translation: — 
"Consent  is  the  will  of  the  many,  to 
whom  (he  thing  joined  at  the  same  time 
belongs." 

Comosns  bod  eonenbitot  facit  matrimo- 

linm  [noptiu.]  Consent,  not  lying  together, 
constitutes  marriage.  6  Co,  22.  Co,  LitL 
33  a.  The  consent  of  the  contracting 
parties,  [that  is,  their  mutoal  agreement  to 
UFe  together  as  husband  and  wife],  and  not 
carnal  intercourse,  forms  the  essence  of  the 
marriage  contract  Shelf.  Marr.  <k  Div.  7. 
A  contract  to  marry  ^  verba  de  prmsenti, 
though  not  followed  by  cohabitation, 
amounts  to  a  valid  marriage.  2  Rentes 
Com.  87.  1  Dow's  P.  Rep.  148.  1  Wen- 
delTs  R.  47.  Broom's  Max.  213,  [379]. 
More  briefly  expressed,  CODSeniOS  facii  mat- 
rimeniom. 

This  maxim  is,  in  substance,  and  almost 
in  words,  the  same  with  that  of  the  civil 

law.    Haptiat  non  eonenbitns,  sed  eonsensos 

lacit.     Dig.  60.  17.  30.     Id.  35.  1.  16. 

CanWHUUtolliterrorem.  Consent  removes 
error,  [L  e.  obviates  its  effect].  Co.  lAtt. 
126  a.  2  InsU  123.  The  acquiescence  of 
a  party  who  mi^ht  take  advantage  of  an 
error,  obviates  its  effect  Broom's  Max. 
68,  [100].  Thus,  though  a  venue  be 
wrongly  laid,  or  a  writ  erroneously  direct- 
ed, if  it  be  done  or  followed  by  the  consent 
of  the  parties,  and  so  entered  of  record, 
it  shall  stand;  and  no  objection  can  after- 


wards be  taken  to  it  Cro,  EUz,  664.  Qo. 
LitL  126  a,  and  Hargr.  note.  1  Bing.  N. 
C.  68.  On  this  maxim  rests  the  doctrine 
of  waiver.  See  Waiver.  Consent,  how- 
ever, will  not  confer  jurisdiction.  3  Com- 
stock^s  R  9. 

Noil  Tidetnr  eanseonm  retinDine,  li  qik 
ex  pnetcripto  miiantit  aliqaid  immntavlt. 
A  person  [under  duress,]  does  not  seem 
[is  not  considered,]  to  have  retained  his 
consent,  though  he  may  have  made  some 
change  in  the  terms  imposed  on  him  by  the 
party  threatening.*  Although  choice  and 
election  be  a  badge  of  consent,  yet,  if  the 
first  ground  of  the  act  be  duress,  the  law 
will  not  construe  that  tiie  duress  doth  de- 
termine, if  the  party  duressed  do  make  any 
motion  or  offer.  Bacon's  Max.  80,  reguki 
22.  Therefore,  if  a  party  menace  me,  ex- 
cept I  make  unto  him  a  bond  of  40/.  and 
I  tell  him  that  I  will  not  do  it,  but  I  will 
make  unto  him  a  bond  of  20/.  the  law 
shall  not  expound  this  bond  to  be  volun- 
tary, but  shall  rather  make  construction  that 
my  mind  and  courage  is  not  to  enter  into 
the  greater  bond  for  any  menace,  and  yet 
that  I  enter  by  compulsion,  notwithstand- 
ing, into  the  lesser.  But  if  I  will  draw 
any  consideration  to  myself,  as  if  I  had 
said,  I  will  enter  into  your  bond  of  40/.  if 
you  will  deliver  me  that  piece  of  plate,  now 
the  duress  is  discharged ;  and  yet,  if  it  had 
been  moved  from  the  duressor,  who  had 
said  at  the  first,  you  shall  take  this  piece 
of  plate  and  make  me  a  bond  of  40/.  now 
the  gift  of  the  plate  had  been  good,  and 
yet  the  bond  shall  be  avoided  by  duress. 
Id.  ibid. 

The  meaning  of  this  maxim  is  made  per- 
fectly clear  by  the  exposition  of  Lord  Bacon. 
Its  fundamental  idea  obviously  is  variation 
by  the  party  duressed  from  the  terms  im- 
posed by  the  duressor,  which  is  wholly  lost 
sight  of  in  the  following  translations :  ^*  He 
does  not  appear  to  have  consented,  who 
changed  any  thing  through  the  menaces  of 
a  party  tlu*eatening."  Branch's  Princ. 
**  He  does  not  appear  to  have  retained  con- 
sent, if  he  have  changed  any  thing  through 
the  menaces  of  a  party  threatening." 
Wharton's  Lex. 

CONSENT.  [Lat  eofnsenms,  from  am- 
sentire,  to  think  together.]  A  concurrence 
of  wills.*  Pothier,  Contr.  of  Sale,  part  2, 
sect.  1,  art  3.  See  Consensus.  An  agree- 
ment to  something  to  be  done  or  proposed 
to  be  done,  as  to  marriage.  Distinguished 
in  this  respect  from  assent  and  approbation. 
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Amhl,  256,  258.  See  A$9enL  Conaent  is 
an  act  of  reason,  accompanied  with  delibera- 
tion, the  mind  weighinff,  as  in  a  balance, 
the  good  or  evil  on  each  side.  1  Story's 
Equity  Jurisp.  §  222.  The  consent  of 
parties,  which  is  of  the  essence  of  the  con- 
tract of  sale,  consists  in  a  concurrence  of 
the  will  of  the  seller  to  sell  a  particular 
thing  to  the  buyer  for  a  particular  price, 
and  of  the  buyer  to*  buy  of  him  the  same 
thing  for  the  same  price.  Potkier^  ub,  tup. 
See  CcnseruuBy  and  the  maxims  ibid. 

CONSENTIRE.  Lat  [from  eon,  to- 
gether, and  sentire,  to  thinkTj  To  consent; 
to  this^k  with  another;  to  nave,  or  be  of 
the  same  mind ;  to  agree  to,  or  with.* 

Not  Miieiitit  qoi  emt.  He  who  errs 
does  not  consent  Bract.  foL  44.  Consent 
given  under  the  influence  of  error  is  not 
valid.*  If  consent  be  obtained  by  medi- 
tated imposition,  circumvention,  surprise  or 
undue  influence,  it  is  to  be  treated  as  a  de- 
lusion, and  not  as  a  deliberate  and  free  act 
of  the  mind.     1  Stary't  Eq.  Jurisp.  §  222. 

See  Nob  Tidentnr  qoi  errut  csBieitire. 

Coiientire  matrimonio  loi  penut  iflfra 
[aate]  amos  nobilei*  Parties  cannot,  con- 
sent to  marriage  within  the  years  of  mar- 
riage, [before  the  age  of  consent].  6  Co,  22. 

ConMntientes  et  agentes  pari  pttna  pleeten- 

tor.  They  who  consent  to  an  act  and  they 
who  do  it,  shall  be  visited  with  equal  pun- 
ishment    5  Co,  80. 

CONSENT  RULR  In  practice.  A 
stipulation  in  the  form  of  a  rule,  which  a 
defendant  in  an  action  of  ejectment  enters 
into,  at  the  time  he  enters  an  appearance,  in 
which  he  specifies  for  what  premises  he  in- 
tends to  defend,  and  also  undertakes  to 
confess  upon  the  trial,  not  only  the  fictitious 
lease,  entry,  and  ouster  mentioned  in  the 
declaration,  but  that  he  (if  he  defend  as  ten- 
ant, or  if  he  defend  as  landlord,  then  that 
his  tenant,)  was  at  the  time  of  the  service 
of  the  declaration  in  the  possession  of  such 
premises;  and  that  if^  upon  the  trial,  the 
defendant  shall  not  confess  such  possession, 
as  well  as  lease,  entry  and  ouster,  whereby 
the  plaintiff  shall  not  be  able  further  to 
prosecute  his  suit  against  the  defendant, 
then  no  costs  shall  be  allowed  for  not  fur- 
ther prosecuting  the  same,  but  the  defend- 
ant snail  pay  the  taxed  costs  to  the  plain- 
tiff. This  is  the  present  form  of  the  rule 
in  England.  Chitt.  Archb,  Prae.  760. 
Archb.  NewProx.  823.    8  Steph.  Com.  673. 

CONSEQUENTIAL  DAMAGES.  Dam- 
ages following  an  act^  but  not  the  direct 


and  immediate  result  of  it*  8jS/.Cmi.1S8. 
3  Steph.  Com.  462. 

CONSEQUENTS.  In  Scotch  liw. 
Things  which  follow,  usually  by  implicatioD 
of  law.*  A  commission  being  given  to 
execute  any  work,  every  power  neceaaair 
to  carry  it  on  is  implied.  1  Kamei  Eqn- 
ty,  242. 

CONSERVATOR  Lat  and  Eng.  [from 
coMervare,  to  preserve.]  A  protector,  pre- 
server or  mamtainer.  ^'Conservator  of 
rivers  and  fish  in  rivers."  Hale  de  Jw. 
Mar,  pars  I,  c  5.     See  if^ra. 

An  arbitrator,  or  umpire.  Kumetti 
Par.  AnL  513.     CowelL 

In  Connecticut,  a  guardian  is  so  called. 
5  Conn,  R,  280.    12  Id,  376.    \9  Id.  59L 

CONSERVATOR  OF  THE  PEACE 
[Lat  conservator  vel  cuetoe  jNictt.]  A  p^^ 
server  or  keeper  of  the  puUic  peace. 

*^*  There  were  formeriy,  in  Englsad, 
two  kinds  of  conservators  of  the  peace; 
(1,)  those  who  had  this  power  annexed  to 
other  oflSces  which  they  held,  and  (2,)  those 
who  had  it  merely  by  itself  and  were 
thence    named    eustodee   or  conservatom 
pacts.    Those  that  were  so  virtute  ofim 
still  continue,  such    as    judges,  sh^if^ 
coroners  and  constables,  within  Uieir  re- 
spective jurisdictions.    lliOBe  that  were, 
without  any  oflSce,  simply  and  merely  con- 
servators of  the  peace,  either  claimed  that 
power  by  prescription,  or  were  bound  to 
exercise  it  by  the  tenure  of  their  lands,  or 
lastly,  were  chosen  by  the  fireeholders  in 
full  county  court  before  the  sherifil    The 
election  of  these  ofiScers  was  taken  from 
the  people,  and  given  to  the  king  in  the 
rei^  of  Edward  IIL ;  but  they  continued 
to  be  called  conservators,  wardens,  or  keep- 
ers of  the  peace,  till  the  statute  34  Edw. 
III.  c  I,  gave  them  the  power  of  trying 
felonies,  when  they  acquired   the    more 
honorable  appellation  ol  justices.*    Z«»- 
bard,  Eirenarch.  12—23.     1  £1.  Com.  349 
—351,     3  Steph,   Com.  38,  39.     Ai«m'i 
Use  of  the  Law,  11,  12.     See  Justices  of 
the  peace, 

CONSERVATOR  OF  TRUCES  AND 
SAFE-CONDUCTS.  [L.  Lat  conservator 
induciarum  et  salvorum  regis  conductuum.] 
An  officer  anciently  appointed  in  every 
port  in  England,  whose  duty  was  to  inquire 
of  all  offences  done  against  the  king^s  truce 
and  safe-conducts,  (such  as  the  breaking  of 
truces  and  safe-conducts,  and  abetting  and 
receiving  the  truce  breakers,  which  weie 
declared  to  be  treasons.     Stat,  2  Hen.  Y. 
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St  1,  c.  6.  4  BL  Com.  69.)  Terme$  de 
la  Ley.  Cknoeil.  These  offences,  when 
cominitted  at  sea,  they  were  empowered  to 
hesr  and  determine  according  to  the  an- 
cient marine  hiw,  then  practised  in  the  ad- 
miral's conrt ;  when  committed  within  Qxe 
bodj  of  a  connty,  to  determine,  with  two 
men  learned  in  the  law  of  the  Imid,  accord- 
ing to  that  law.  4  BL  Cam.  69.  Tiim 
powers  were  afterwards  given  by  statute 
«9  Hen.  VL  c.  2,  to  the  lord  chancellor, 
associated  with  either  of  the  chief  justices. 
Aad  see  Stat.  31  Hen.  VI.  c.  4,  which  is 
still  in  force.  4  Bl.  Cam.  70.  4  Steph. 
Cbm.245. 

C0N8IDERARE.  KLat  In  old  Eng- 
lish law.  To  consider ;  to  declare,  as  the 
resoH  of  deliberation;  to  adjudge;  to  give 
judgment  Considerabitur  pro  querente; 
JQ(%ment  tAiali  be  given  for  the  plaintiff 
iiEeta,  lib.  2,0.53,  §2.  BeeCormderatumest 
CONSIDERATIO  CURLE.  Lat  The 
consideration  of  the  court;  that  is,  the 
judgment  of  the  court,  implying  delibera- 
tion and  study.  A  phrase  often  used  in 
the  old  books,  statutes  and  pleadings.  Stat. 
Marlhr.  c.  1.  Ad  audiendum  considera- 
tionem  curise ;  to  hear  the  judgment  of  the 
coart  Bract.  foL  383  b.  Puta,  lib.  2, 
c  3,  §  9. 

CONSIDERATION.  rLlM.  considera- 
th;  Lat  causa  ;  Fr.  cauil.l  In  the  law  of 
contracts,  llie  material  cause  of  a  con- 
tract, without  which  no  contract  is  binding. 
Termet  de  la  Ley.  Cowell.  Dyer,  336  b. 
Plowd.  309.  IHff.  2.  14.  1.  1,  2.  Code 
Civii,  liv.  3,  tit  3,  sect  4,  §  1131.  Smith 
on  Contracti,  88,  note.  2  Ad.  d:  Ell.  N. 
8.  8M.  Called  in  Scotch  law,  (aft«r  the 
civil  law,)  "  cause."  BelPs  Diet.  Other- 
wise defined  or  described  as  follows : 

The  reason  which  moves  the  contracting 
party  to  enter  into  the  contract  2  Bl. 
Com.  443. 

The  thing  given  in  exchange  for  the 
benefit  which  is  to  be  derived  from  a  con- 
tract ;  the  compensation,  quid  pro  quo,  or 
equivalent,  answering  to  the  permutatio  of 
the  civil  law,  or  more  closely  perhaps  to 
the  Gr.  cwAXXay^;  something  mutually  or 
reciprocally  interchanged,  though  not  ne- 
cessarily of  equal  value.*  2  Bl.  Com.  444. 
2  Steph.  Com.  112.  Oravina,  lib.  2,  §  12. 
Cowell.     2  Kenfi  Com.  463. 

The  price  or  motive  of  the  contract    2 
BL  dm.  443, 444.    1  Arehh.  Niei  Priui,  3. 
The  inducement  to  the  contract  2JCmfs 
Com.  AM. 

VoJuL  28 


Any  benefit  aocroing  to  him  who  makes 
the  promise,  or  any  loss,  trouble  or  disad- 
vantage undergone  by,  or  charge  imposed 
upon  him  to  whom  it  is  made.  Smith  on 
Contracts,  87,  88.  2  Event's  Com.  465.  1 
Archh.  JVl  Prius,  14,  16.  Broom^s  Max. 
341.  See  €hod  consideration.  Valuable 
consideration.  Express  consideration,  Im- 
plied consideration.  Executed  consideration. 
Executory  consideration. 

CONSIDERATUM  EST.  Lat  (It  is 
considered.^  In  practice.  The  style  of 
judgments  m  actions  at  law,  [or  the  em- 
phi^c  words  in  which  they  were  entered 
on  record,]  implying  that  the  judgment  is 
not  that  of  the  court,  but  the  act  of  the 
law,  pronounced  and  declared  by  the  courts 
after  due  deliberation  and  inquinr.  3  BL 
Com.  396.  Co.  IdU.  39  a.  I  Ld.  Raym. 
147,148.  Consideratum/uit;  itwascour 
sidered.  BracL  foL  85.  Fleta,  lib.  2,  c  3, 
§  9.  Consideratum  est  per  curiam  ;  it  is 
considered  by  the  court  The  proper 
words  of  judgment  at  common  law.  Latch, 
83.    Id.  189. 

CONSIDERATTJR.  LLat  It  is  con- 
sidered.  Held  to  mean  the  same  with  cof»- 
sideratum  est.     2  Stra.  874. 

CONSIGN,  [from  Lat  eonsignare,  to 
seal]  In  mercantile  law.  To  send  or 
transmit  goods  to  a  merchant  or  factor  for 
sale.*  Tne  radical  meaning  of  the  word 
seems  to  be,  to  deliver  or  transfer,  as  a 
charge  or  trust     Webster. 

CONSIGNARE.  Lat  In  the  civil  law. 
To  seal ;  to  seal  up,  as  money  in  a  bag,  in 
order  to  be  deposited.  Consignato  atque 
deposito.  Cod.  8.  14.  20.  Si  pecunia  in 
saeculo  signato  deposita  sit ;  if  money  be 
deposited  in  a  sealed  bag«    Dig.  16. 3. 1. 36. 

CONSIGNATION,  [from  eonsignare, 
to  seal  up.]  In  Scotch  law.  The  payment 
of  money  mto  the  hands  of  a  thiid  party, 
when  the  creditor  refuses  to  accept  of  it 
The  person  to  whom  the  money  is  given  is 
termed  the  consignatory.    Belts  Dtct. 

In  French  law.  A  deposit  which  a 
debtor  makes  of  the  thing  that  he  owes 
into  the  hands  of  a  third  person,  and  un- 
der the  authority  of  a  court  of  justice. 
It  is  not  properly  a  payment,  but  it  is 
equivalent  to  a  payment,  and  extinguishes 
^e  debt  no  less  than  if  an  actual  payment 
had  been  made.  This  is  in  accordance 
with  the  rule  of  the  Code:  OhsignaHone 
toHus  dMtapecunias  solemniter/aeta^  Uberor 
tionem  eontingere,  manifestum  $0.  Cod^  8. 
43.  9.    Poih.  ObL  part  3,  ch.  1,  art  8. 
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CX)NSIONEK  In  merouitile  Isw.  The 
penon  to  wliom  goods  are  consigned,  ship- 
ped or  otherwise  transmitted  for  sale.*  2 
JTenCf  Com.  540.  8  Id.  207,  215,  221. 
Tondim, 

CONSIGNMENT.  In  mercantile  law. 
The  transmission  of  goods  to  a  consignee 
for  sale.  8  Ketufn  Com.  216.  In  mercan- 
tile nsage,  the  goods  themselres.* 

COmGNOR.  In  mercantile  law.  The 
person  by  whom  goods  or  merchandise  are 
consigned  or  shipped;  the  shipper.*  2 
Kenfn  Com.  bAZ.  8 /<i.  207, 215.  Abbott 
cmi9Atp.rd26j403. 

OONSILE,  CoMeil    See  Counml. 

CONSILIARIUa  Lat  [from  conn/turn, 
advice.]  In  the  Roman  law.  An  adviser 
of  a  jndge  or  magistrate ;  one  who  sat  with 
him  (oifetfor,  q.  v.)  and  assisted  him  with 
advice  in  the  decision  of  causes.  Cod.  1. 
51.  14.  He  was  distinffoished  from  an 
advocate,  and  disooalified  frx>m  acting  as 
sach.     Id.  ibid.    See  Dig.  1.  22.  5. 

CONSILIARITJS.  Lat  [from  coim/ttmi, 
q.  v.]  In  old  English  law.  A  counsellor 
or  councillor.  Con$iliarius  vel  advoaUus  ; 
counsellor  or  advocate.  Bract.  foL  185. 
Consiliarius  et  peritu9  in  lege  ;  counsellor 
and  learned  in  the  law.  Cro.  Jac  90.  Con- 
siliarius  et  in  lege  erudi^us.  3  Leon.  237. 
ConeUiariui  vel  narrator;  counsellor  or 
counter.     Bract.  foL  412. 

Coneiliarii  ;  counsel  Auditit  coneUi- 
ariifi  ;  counsel  having  been  heard.  Dyer, 
140  b,  (Ft.  ed). 

CONSILIUM.  Lat  Counsel;  advice. 
Pro  consUio  impendendo  ;  for  counsel  to  be 
given.  I>yerj  162  a.  Pro  consilio  impen- 
to  ;  for  counsel  given.  Id.  65  a.  Coneilia 
multorum  requiruntur  in  magnie  ;  the  coun- 
sels of  many  are  required  in  important 
matters.     4  Inet.  1. 

The  act  of  an  accessory  in  advising  an- 
other to  conunit  a  crime.  De  fordoy  con- 
silio, prcBceptOy  auxilio  vel  receptamento ; 
of  force,  counsel,  commandment,  aid  or 
receipt     Fleta,  lib.  1,  c  81,  §  8. 

Counsel ;  (an  advocate).     5  Co.  20. 

In  old  practice.  An  imparlance.  4  Bl. 
Com.  855,  note  U). 

CONSIMILI  CASU.  L.  Lat  (In  a 
like  case.)  In  old  English  practice.  The 
name  of  a  writ  of  entry  which  lay  where  a 
tenant  by  the  curtesy,  or  tenant  for  life, 
aliened  in  fee,  or  in  tail,  or  for  another's  life. 
It  was  brought  by  him  in  the  reversion 
against  the  party  to  whom  such  tenant 
so  aliened  to  his  prejudice,  and  in  the  ten- 1 


ant*8  lifetime.  Terw%e$  de  la  Ley.  F.  N. 
B.  206.  lUmoe'e  Real  AcL  95.  CowdL 
It  derived  its  name  from  the  circumstance 
of  being  framed  under  the  authority  of  tk 
statute  of  Westminster  2,  c.  24,  which  pro- 
vided that  ^as  often  as  it  shall  happen  in 
chancery  that  in  one  case  a  writ  is  found, 
and  in  a  like  caee,  (m  coneinUli  caeuj)  M- 
ing  under  the  same  right,  and  requiring  like 
remedy,  no  writ  is  to  be  fomid,  the  deifa 
of  the  chancery  shall  agree  in  matdng  i 
writ,"  &C.     8  Bl.  Com.  50.     StepL  PL  1. 

CONSISTORIUM.  Lat  The  state 
council  of  the  Roman  emperors.  1  Mac^ 
kdd.  Civ.  Law,  89,  §  49. 

A  consistory,  (q.  vj 

CONSISTORY.  [Lat  eofimtorM«i.|  A 
session,  assembly  or  council  of  ecclesiastical 
persons.    Blount 

The  highest  council  of  state  in  the  papal 
government     Eneycl.  Amer. 

A  spiritual  court ;  otherwise  called  die 
consistory  court,  (q.  v.) 

CONSISTORY  COURT.  In  Engfid 
ecclettastical  law.  A  court  held  by  efoy 
diocesan  bishop  in  their  several  cathednlfl» 
for  the  trial  of  all  ecclesiastical  causes  ariaing 
within  their  respective  dioceses ;  and  also, 
until  recentiy,  for  granting  probates  and 
administrations.  3  Bl.  Com.  64.  8  Stepk. 
Com.  480,  481.  1  Wooddes.  LecL  86.  It 
IS  held  before  the  bishop's  chancellor,  or 
his  comnussary.  HaUifax  AnaL  b.  3,  cL 
10,  nu.  12. 

CONSOBRINI,  Consobrince.  Lat  b  the 
civil  law.  Cousins  german,  in  general; 
brothers'  and  sisters'  children,  considered 
in  their  relation  to  each  other.  CoMobri- 
nue;  a  male  cousin.  Consobrina;  a  female 
cousin.  Inst.  8.  2.  1.  /(i.  8.  6.  2. 
Cooper's  Notes,  in  loc. 

In  a  stricter  sense,  cousins  who  are  the 
children  of  two  sisters,  quasi  consororwi; 
(gui  ex  duabus  sororibus  progenerantitry 
Inst.  8.  6.  2.  Dig.  88.  10.  1.  6.  Coonna, 
when  they  are  the  sons  of  brothers,  are 
also  called  fratrcs  patrueles;  when  Uie 
daughters,  sorores  patrueles.  InsL  8.  2. 1. 
Id.  8.  6.  2.  Cooper^s  Notes,  in  loc  Dig* 
88.  10.  10.  15. 

CONSOLATO  DEL  MARK  ItaL  [Pr. 
consulat  de  la  mer.']  The  consulate  of  the 
sea.  The  titie  of  a  collection  of  Europeaoi 
sea-laws,  now  generally  considered  the  mort 
ancient  extant  See  12  East,  639,  aig. 
As  to  its  ori^n,  different  opinions  hm 
been  entertained  by  the  most  learned  jnr- 
isto;  some,  with  Grotiua  and  Bmerigoo. 
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aflcribioff  it  to  the  ancient  kings  of  Ann- 
fion ;  o&en  contending,  with  Axnni,  Uiat 
it  was  framed  at  Pisa,  in  Italj.  The  pre- 
eke  date  of  its  compilation  is  not  known, 
but  it  seems  to  be  certain  that  it  was  com- 
pleted and  in  force  as  early  as  the  eleventh 
C6ntar7,«nd  that  during  a  succession  of  the 
ases  tbat  followed,  it  was  received  and 
obeyed  as  law  by  all  the  nations  of  South- 
em  Eorope.  It  has  formed  the  basis  of 
most  of  the  sobseqoent  collections  of  mari- 
time kws,  and  is  supposed  to  have  sUll  the 
force  of  law  in  the  tribunals  of  Italjr.  1 
Duer  oa  Ins.  Introd.  Discourse,  loot  iL  8 
Kmf$  Ctm.  10— la.  Story,  J.  8  Story's 
IL  465,  479. 

CONSOLroATED  FUND.  The  great 
public  fond  of  the  United  Kingdom  of 
Great  Britain  and  Irehmd,  comprising  the 
produce  of  customs,  excise,  stamps,  and 
wrenl  otiier  taxes,  added  to  some  small 
receipts  from  the  royal  hereditary  revenue ; 
aod  constituting  almost  the  whole  of  the 
public  income  of  the  united  kingdom.*  2 
Steph,  Com,  590.  There  were  formerly 
tbree  capital  funds  in  existence;  the  aggre- 
gate fund,  the  general  fund,  and  the  South 
Sea  fond.  The  consolidation  of  these  into 
oue,  in  the  year  1787,  on  the  new  arrange- 
ment of  the  public  accounts,  gave  the  name 
to  the  new  nmd.     Id. 

CONSOLIDATION.  [Lat  eonsolidatu}.] 
In  ecclesiastical  law.  The  combination  and 
union  of  two  benefices  in  one.  Stat.  37 
ffen.  YUL  c.  21.     Cowelly  voc  Union. 

In  the  civil  law.  The  union  in  the  same 
pcnorx  of  the  possession  or  profit  (usm 
fr^^ctus)  of  lands,  with  the  property  {pro- 
prietas).  Termes  de  la  Ley.  Covbell.  See 
Unity  of  possession. 

In  Scotch  law.  The  Junction  of  the 
property  and  superiority  of  an  estate,  where 
they  have  been  disjoined.     BelPs  Diet 

CONSOLIDATION.  In  practice.  The 
combination  of  several  actions  into  one ;  or 
of  several  causes  of  action  of  the  same  na- 
ture in  one  declaration.*  If  two  or  more 
actions  at  law  be  brought  by  the  same 
plainti^  at  the  same  time,  against  the  same 
defendMtt,  for  causes  of  action  which  may 
be  joined,  the  court,  on  the  motion  of  the 
defendant,  will  order  them  to  be  consoli- 
dated. 2  Arch.  Pr.  198.  1  Tidd!s  Pr. 
614.     1  Burr.  Pr.  4J1. 

CONSOLIDATION  RULE.  In  prac- 
tice. A  rale  made,  on  application  of  the 
defendanta,  and  with  the  consent  of  the 
plaintiff  where  several  actions  are  brought 


on  the  same  policy  of  insurance,  by  which 
the  plaintiff's  proceedings  are  stayed  in  all 
the  actions  except  one,  upon  the  defend- 
ants' undertaking  to  be  bound  by  the  ver- 
dict in  that  action,  and  to  pay  the  amount 
of  their  several  subscriptions  and  costs,  in 
case  a  verdict  shall  be  given  therein  for 
the  phuntiff.  1  Tid^s  Pr.  614.  ChitU 
Arch.  Pr.  966. 

CONSORTIUM.  Lat  [from  consors, 
a  partner,  from  con,  together,  and  sorSj  a 
lot]  In  the  civil  law.  A  union  of  for- 
tunes ;  one  of  the  names  of  lawful  marriage, 
among  the  Romans.  Big.  23.  2.  1.  TayL 
Civ.  Law  J  284.  Cooper's  Jtistin.  InsL 
Notes,  ♦420. 

A  union  of  several  persons  as  parties  in 
an  action.  1  Maekeld.  Civ.  LaWy  197, 
Kaufrnann's  Note. 

In  old  English  law.  Company ;  society. 
Moor,  817. 

In  pleading.  The  company  or  society  of 
a  wife.    Bee  Per  quod  consortium  amisit 

CONSPIRACY.  [Lat  coiM5p»ra<«>.l  In 
criminal  law.  An  agreement  or  combina- 
tion between  two  or  more  persons,  fabelv  to 
indict,  or  procure  the  indictment  of  another. 
This  is  the  meaning  of  the  term  as  used  in 
the  statute  83  £dw.  L  st  2;  and  still  re- 
tained as  descriptive  of  one  species  of  the 
offence.  4  Bl.  Com.  136.  4  Steph.  Com.  265. 
2  N.  T.  Rev.  St.  [691,]  577,  §  8,  subd.  2. 

In  a  more  general  sense,  any  confederacy 
of  two  or  more  persons  to  injure  an  indi- 
vidual, or  do  any  other  unlawful  act  or  acts 
prejudicial  to  the  community.  Steph.  Crim. 
LaWj  70. — A  combination  or  agreement  be- 
tween several  persons,  to  carry  into  effect  a 
purpose  hurtful  to  some  individual,  or  to  par- 
ticular classes  of  the  community,  or  to  the 
public  at  large.  4  Steph.  Com.  265,  and 
note.  4  Chitty's  Bl.  Com.  136,  notes.  2 
N.  Y.  Rev.  St.  ub.  sup. 

To  constitute  an  indictable  conspiracy, 
there  must  be  a  combination  of  two  or 
more  persons,  by  some  concerted  action, 
to  accomplish  some  criminal  or  unlawful 
purpose,  or  to  accomplish  some  purpose 
not  in  itself  criminal  or  unlawful,  by  crimi- 
nal or  unlawful  means.  4  Metcalfe  s  R.\\\. 
But  see  4  Steph.  Com.  ub.  sup.  The  con- 
spiracy itself  constitutes  the  offence,  though 
the  purpose  of  it  be  not  effected.  Whar- 
toiCs  Am^r.  Crim.  LaWj  486.  Lewis'  U. 
S.  Crim.  Law,  206.  United  States  Dir 
gest,  Conspiracy. 

CONSPIRATIONR  See  De  Conspiror 
tione. 
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CONSPIRATORS.  Penons  goilty  of 
the  offence  of  conspiracy.  Defined  by  the 
statnte  33  £dw.  I.  tt  2.  2  Beevn'  ffi$L 
Eng.  LaWy  242.     See  Contpiracy. 

CONSTABLR  [Fr.  cmme^iahU;  L  Lat 
eomtalmlariuMy  cotutabultu,  €one9labulus^  q. 
v.]  A  public  civil  officer,  whose  proper  and 
ffeneral  duty  ia  to  keep  the  peace  within 
his  district,  though  he  is  frequently  charged 
with  additional  duties.  1  Bl,  Vcm.  856. 
See  infra.  Constables  are  of  two  kinds, 
high  and  petty. 

High  amitableMy  {cftpitaUs  eoMtahuiariij) 
in  England,  arc  officers  appointed  in  every 
hundred  or  franchise,  whose  proper  duty 
seems  to  be,  to  keep  the  king's  peace  within 
their  respective  hundreds.  1  ^L  Com,  356. 
3  Stepk  Com.  41.  Wilkock,  Off.  Comiable, 
1,  23.  They  are  also,  by  various  statutes, 
charged  with  other  duties,  such  as  that  of 
serving  precepts  and  warrants  on  certain 
occasions,  and  the  returning  of  lists  of  jurors. 
3  Steph.  Com.  47. 

Fettg  eomtabUSf  (jntbeoMtabularit)  are 
inferior  officers  in  every  town  and  pariah, 
subordinate  to  the  hifh  constable  of  ihe 
hundred,  whose  principal  duty  is  the  pre- 
servation of  the  peace,  though  they  also 
have  other  particular  duties  assigned  to 
them  by  act  of  parliament,  particuLsrly  the 
service  of  the  summonses  and  the  execution 
of  the  warrants  of  justices  of  the  peace.  1 
BL  Com.  356.     3  Sieph.  Com.  47,  48. 

The  high  constable  has  the  same  duties 
to  dischaq^e  in  all  parts  of  his  hundred,  as 
well  within  as  out  of  the  precincts  of  petty 
constables,  as  each  petty  constable  has 
within  his  precinct  WiUeoek^  Off.  Con- 
itable^  28. 

In  the  United  States,  constables  are  town 
and  city  officers,  with  powers  similar  to 
those  of  the  constables  of  Great  Britain. 
Besides  their  general  common  law  office  of 
conservators  of  the  jpeace,  they  have  other 
duties  specially  assigned  them  by  statute, 
such  as  the  execution  of  the  process  of  jus- 
tices' courts,  and,  in  some  cases,  of  process 
issued  by  oUier  judicial  officers ;  attending 
the  sittings  of  courts,  keeping  juries,  d^c 
High  constables  are  also  appointed  in  cities 
as  chiefs  of  the  constabulary  force,  and  in 
some  cases,  also,  with  a  certain  rank  and 
duty  as  executive  officers  of  the  corpora- 
tion.* See  United  StaUe  Digeity  Con- 
stable. 

*^*  Few  terms  of  the  English  law  have 
nndeigone  a  greater  change  in  signification, 
since  their  first  introduction,  t£ui  comtor 


bje^  which  is  ffeneraUr  sappoaedtobe^ 
rived,  (through  the  Fr.  comne$UihUy  LkL 
conitabiUariu*^  from  came$  Miabulij  the 
title  of  an  officer  of  the  Roman  empiie^ 
corresponding  with  that  of  the  modem 
maeter  €f  ike  hone.  1  BL  Com.  356.  See 
Coneiabulennue^  It  was  introduced  into 
England  by  the  Normans,  who  applied  k 
first  to  that  high  officer  of  state  crested 
after  the  conquest^  under  the  title  of  Cm- 
etabU  of  England,  (q.  v.)  It  was  after 
wards  applied  to  vanous  snboidiiuite  ofr 
cers,  umting  civil  with  military  duties,  mAi 
as  the  keepers  of  castles,  d^c ;  and  fiaaflj, 
to  those  officers  of  the  peace  in  hmdndi 
and  tithings,  which  are  considered  the  oii- 

fin  of  the  modem  high  and  pet^  coBfltir 
les.    The  statute  of  Winchester,  13  Edi . 
L  (now  repealed  by  7  dt  8  Geo.  lY.  c  S7,) 
after  requiring  every  man  ^  to  have  b  hie 
house  hamese  for  to  keep  the  peace^ni 
specifying  the  kind  of  armour,  proceeds  to 
ordam  (c  6,)  that  '*  in  every  hundred  tad 
franchise  two  conttatlee  shall  be  elected,  to 
make  the  view  of  armour.'*     This  statate 
is  considered  by  Blackstone  and  Spelnaa, 
as  having  first  created  tlie  office  of  consta- 
bles of  hundreds,  or  high  constables,  as  they 
are  now  generally  termed    lBLCom.Zibf 
356.     Spelman^  voc  ComtabulariMt.   See 
4  Inet.  267.     Petty  constabks  aie  coa- 
sidered  by  the  same  autlion  aa  having  been 
first  instituted  about  the  reign  of  Edward 
IIL     These  opinions,  however,  hare  been 
disputed,  and  the  constable  of  the  hundred 
has  been  held  to  have  been  aa  officer  at 
the  common  law,  before  the  statute  of  Win- 
chester.    Powell,  J.  I  IdL  Bagm.  1199, 
1193.     Holt,  C.  J.  Id.  1196.     1  Salk.  176. 
The  same  has  been  held  aa  to  the  pettj 
consUble.      4  Inet.  267.      See  Bacm'i 
Worke,  iv.  309.    Constables,  indeed,  aie 
expressly  mentioned  in  Magna  Chaita,  and 
by  Braoton,  in  connection  with  tibe  sharifi^ 
coroner  and  other  royal  bailiffik    Magm 
Charta,  9  Hen.  UL  c  17.     Id.  JchwL  c 
24.    Bract.  foL  337.    But  these  are  si^ 
posed  to  have  been  constables  of  castka 
2  Inet.  31.    So,  the  constable  is  mentknied 
in  the  statute  of  Westminster  1,  c  15 ; 
though  Britton,  whose  work  was  writtea 
about  the  same  time,  in  enumerating  the 
county  officers  under  the  sherifiT,  via.  koa- 
dredors,  seijeants  and  bedds,  saja  noOuog 
of  the  consUble.    BritL  foL  2.     It  is  the 
opinion  of  alate  writer  on  this  subject,  that 
there  was  a  series  of  officen,  appoittted 
under  the  title  of  eonetMe^  soon  after  the 


Digitized  by 


Google 


cour 


(857) 


CON 


Noman  Ccmqaest^  with  a  regular  gradation 
of  rank,  from  the  lord  high  oonstableto  the 
eonstible  of  the  smidlest  franchise,  uniting 
nilitaiywith  civil  powers;  and  that  they 
were,  in  each  case,  commanders  of  the  levies 
of  their  particular  districts,  in  case  of  domes- 
tic tomalts,  or  the  incursions  of  robbers. 
WUleoeVs  Office  of  (hmUMe,  Tntrod.    On 
the  whole,  there  seems  little  doubt  that  the 
office  of  constable,  though  partaking  of 
numj  of  the  characteristics  of  the  ancient 
Saxon  peace  officers,  ^the  tithing  man  be- 
ing litue  distinguishaDle  from  the  petty 
constable,)  is  essentially  of  Norman  origin. 
The  military  or  half  military  character 
which  has  always  belonged  to  it  in  Eng- 
knd,  (a  decidedly  Norman  feature,  as  well 
as  the  name  itself,)  makes  strongly  in  aid  of 
this  opinion.     Under  tiie  statute  of  Win- 
chester, it  seems  to  have  differed  little  from 
that  of  a  modem  militia  inspector,  and  it 
n  worthy  of  remark  that  the  enrolment  of 
the  militia,  providing  them  with  quarters 
when  called  out,  &c.,  form  to  this  day  in 
Si^hind  part  of  tiie  duties  of  a  constable. 
Stat  52  Qto.  III.  c.  38.     See  12  Mod.  264. 
6  Id.  427.     Wilkod^n  Off.  CanstabU,  76, 
iSf  80.    Dr.  "Wooddesson  concurs  in  the 
opinion  of   Blackstone,  that  the  officers 
BOW  called  constables  derived  that  appella- 
tion at  or  after  the  statute  of  Winchester; 
although  it  is  his  conclusion  that  the  office 
itself,  in  labetance  and  effect,  subsisted 
from  immemorial  antiquity  in  the  English 
hiws.    1  Wooddes.  LecU  152,  153.     The 
opinion  of  Sir  William  Blackstone,  Uiat 
toe  modem  office  unites  in  itself  those  of 
the  Saxon  Uthingman,  and  Norman  consta- 
ble, (properly  so  called,)  is  the  one  which 
perhaps  best  reconciles  the  different  views 
^ichhare  been  taken  on  this  point  of 
origin.    1  Bl.  0am.  356.     See   Tithing 


CONSTABLE    OP  ENGLAND.    jX. 
Let  eomtabulariu*  Anglia  ;  L.  Fr.  coMtable 
iPAnpUterreJi    Called,  also,  LORD  fflGH 
OONSTABvB.    A  hi^h  officer  of  state, 
established  in  England  on  the  Norman 
Conquest,  whose  duties  partook  both  of  a 
military  and  civil  character.     He  was  at 
the  same  time  commander-in-chief  of  the 
forces  of  the  kingdom,  and  keeper  of  the 
peace  of  the  nation.  OrcM'a  Hist.  Ming.  Law, 
101.    Oawell.  Lombard f  cited  Und.  He  had 
judicial  cognizance  of  all  contracts  touch- 
ing deeds  or  feats  of  arms,  {fauita  armo- 
turn,)  and  of  war  out  of  the  realm,  and  of 
all  matters  pertaining  to  arms  or  war  with- 


in the  realm,  which  could  not  be  deter- 
mined by  the  common  law.  Spelman^  voc 
Ckmstabulariua.  He  had  also  the  power 
of  trying  for  high  treason,  and  the  especial 
right  of  regulating  all  trials  by  combat, 
tilts,  tournaments,  and  other  feats  of  chiv- 
alry. Id.  1  Bl.  Com.  355.  He  was 
one  of  the  great  officers  of  state  who  sat 
in  the  Aula  Regis ;  and,  together  with  the 
lord  mareschal,  held  also  a  separate  court 
called  the  court  of  chivalry.  8  Bl.  Com. 
68.     4  Inst.  123.     See  Keilw.  170  b. 

The  office  of  the  Saxon  heretoch,  as  a 
chief  military  leader,  corresponded,  in  some 
respects,  with  this  of  constable ;  and  the 
baroarous  epithet  stallarius  was,  according 
to  Spelman,  given  to  it  in  imitation  of  the 
continental  term  canstabulariuSf  being  made 
up  from  a  similar  derivation,  (Sax.  stalls 
stabulum).  There  is  no  doubt,  however, 
that  the  office  of  constable  of  England  waft 
introduced  by  the  Normans,  being  imme- 
diately derived  frotn  the  similar  office  of 
constable  of  France,  which  was  of  high 
antiquity  in  that  kingdom.  Spelman^  voc. 
Constabularius.  LL.  Edw.  Conf.  c  85, 
cited  ibid.  It  has  been  disused  in  Eng- 
land, except  only  upon  great  and  solemn 
occasions,  as  the  king's  coronation  and  the 
like,  ever  since  the  attainder  of  Stafford, 
duke  of  Buckingham,  under  Henry  VHL 
1  Bl  Com.  865. 

CONSTABLE  OF  SCOTLAND.  This 
officer  is  mentioned  in  the  introduction  to 
King  John's  Magna  Charta.  Alanide  Oal- 
weya^  constabularii  Scottice.  The  office 
seems  to  have  been  one  of  great  antiquity, 
and  to  have  carried  with  it  a  certain  share 
of  criminal  jurisdiction.     BelPs  Diet. 

CONSTABLE  OF  THE  EXCHE- 
QUER. An  officer  mentioned  in  Fleta, 
lib.  2,  c  81. 

CONSTABLE  OF  A  CASTLE.  [L. 
Lat.  constabularius  castelli  or  castri  ;  cos* 
teUarius.']  In  English  law.  An  officer 
having  charge  of  a  castle;  a  warden,  or 
keeper ;  otherwise  called  a  castellain. 
Spelman,  voc.  Constabularius.  Bract.  foL 
69  b.  Crabb's  Hist.  Eng.  Law,  150.  See 
Castellain.  Constabularius  castri  de  Do- 
ver, et  quinque  portuum.  Co.  lAtt.  234  b. 
Mag.  Cart.  9  Hen.  IIL  cc.  19,  20.  Id. 
Johan.  c.  29.  Constabularius  castri  Do* 
vorr,  et  custos  quinque  portuum;  Consta- 
ble of  Dover  castle,  and  Warden  of  the 
Cinque  Ports.  Beg.  Orig.  185  b.  Mem. 
in  Scace.  R  20  Edw.  L  This  is  still  an 
official  title.    Bracton  mentions  the  con- 
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•table  of  iht  tower  of  Londcm.  BraeL  foL 
360  b,  361. 

CONSTABLEWICK.  In  English  law. 
The  territorial  jorisdiction  of  a  conatabla ; 
as  bailiwick  is  of  a  bailiff  or  sheriflL  5 
Niv.  it  Man.  261. 

CONSTABULAMUS,  CONSTABU- 
LXJS,  (called  also  C<m$taulu$y  Ccnetiabula' 
riuif  QmeMtabuluij  ComeitahHui^  Conoiia- 
biluij  CantoitauluSf  CaneMtaluSf  Comifto- 
hilii^  dnnettabulut.)  L.  Lat  A  master 
of  the  horse;  {prelim  stabuli).  Spel- 
man.  A  commander-in-chief  of  horse; 
{prafeetui  equitum).    Id. 

A  commander  of  anj  troop  of  horse ; 
{omni  turma  eguestrii  pnrfectui).    Id. 

A  commander  of  foot;  (turfMB  pede§- 
tri$;)  a  centurion  or  captain ;  {eapitaneui). 
Id. 

A  naral  commander ;  {ojficialii  marmu$). 
Id.  and  too.  AdmiraliuM. 

An  oflScer  havinff  charge  of  military 
afiairs ;  {qui  rem  muitartm  curabat).  Id. 
See  lUff.  Orig.  88. 

An  officer  assigned  to  goard  or  keep  any 
place,  {qw  loco  alieui  pntsidio  dabatur^ 
as  a  castle  or  town,  d^c.  Spdman.  Bract. 
foL  69  b.  Nullui  constabnlarios,  vel  efui 
balUvtu,  capiat  blada  vel  alia  catalla  aU- 
cvjue  qui  non  eit  de  villa  ubi  casirum  eitum 
e9t;  no  constable  nor  his  bailiff  shall  take 
the  com  or  other  chattels  of  any  one  who 
is  not  of  the  rill  where  the  castle  is  situ- 
ated. Mag.  Cart.  9  Hen.  III.  c.  19.  Nnl- 
hu  constabnlarins  dietringat  aliquem  mili- 
tern  ad  dandum  denaria  pro  cuBtodia  coi- 
triy  fi,  d^c;  no  constable  shall  distrain  any 
kniffht  to  give  moneys  for  the  goard  of  his 
casUe,  if,  d^c.    Id.  c  20.    Id.  Johan.  c  29. 

An  officer  whose  military  dnties  were 
connected  with,  or  exercised  in  subser- 
vience to,  the  preservation  of  the  pnblic 
peace.  Hence,  (the  militaiT  character  be- 
mg  dropped,)  the  office  of  the  modem  con- 
8tM>le.*     See  Constable. 

*^*  This  word  is  derived  by  Spelman, 
through  the  Fr.  coneetable^  ItaL  coneetabile^ 
from  the  Lat  comes  stabuli^  an  officer  in 
the  Roman  empire,  who  had  the  charge  of 
the  imperial  stable ;  the  master  of  the  horse ; 
{jmtfectus  stabuli  yeXequorum  ;)  origmaUy 
called  tribunus  stabuli.  Spelman,  voc  Con- 
stabularius.  Ammianus  MarcellinuSf  cii^ 
ibid.  This  latter  title  is  supposed  to  have 
become  changed  into  that  of  comes  sta- 
bulif  soon  after  the  time  of  Oonstantine, 
and  the  union  of  these  two  words  into  one 
to  have  taken  place  about  the  tenth  coi- 


turr.  Consiabulus  is  used  by  Ref^,  an 
Itauan  writer  at  the  b^riimiiig  of  tlie 
eleventh  century,  with  the  express  sdmisr 
sion  of  its  being  a  corruption  of  comestttr 
buli.  Regino  Ckron.  lib.  2,  apud  Spdmuu 
Comestabulus  and  amestabulus  majhife 
been  previous  forms  of  the  word,  bat  cos- 
stabuktrius  finally  became  the  prevailing 
one.  ContostauluSf  eonestalus^  and  amr 
stauluSf  i^pear  to  be  from  the  lower  Gnek 

K»vn0rm9X9tf  k*mvt«vXk  and  Knfrrm^Xtf 

The  changes  which  the  meaning  of  tlis 
word  successively  underwent,  from  the  time 
of  its  first  formation,  may  be  seen  id  ^ 
definitions  already  given.  Its  prevuliDg 
sense,  on  the  continent,  was  that  of  im2iter|f 
commander,  or  leader,  with  which  w« 
blended,  on  its  introduction  into  &^ 
land,  that  of  custodian  or  keeper  of  is 
peace.  A  toace  of  the  original  office  iiih» 
comes  stabuli  long  survived  in  that  of  the 
Lord  High  Constable  of  Enj^d,  tamfo- 
visor  of  all  feats  of  arms  performed  on 
horseback,  and  judge  in  the  court  of  ekhh 
airy.    See  Constableof  England. 

CONSTAT.  Lat  It  is  clear  or  en- 
dent  ;  it  appears ;  it  is  certain ;  there  is  no 
doubt  Non  constat;  it  does  not  s|qpeaL 
Constat  de  persona  ;  there  is  certainty  as  to 
the  person ;  there  is  no  doubt  idxHit  tbe 
person.    Inst.  2. 20.  29.     4  BL  Com.  3SS. 

Nikil  ficit  tmt  lamiiii  cm  de  corptfe  cn- 
atat  An  error  in  the  name  amounts  to  no- 
thing, when  there  is  certainty  as  to  thepe^ 
son.  6  Co. 65b.  ll/<f.2L  See^mW, 
dtc.  Sometimes  used  as  a  substantive. 
^  With  respect  to  the  constat  of  prmity  in 
the  present  case.**  Sir  W.  S«m,  The  Aih 
rora,  3  Bob.  Adm.  B.  187.  And  see 
ii^ra. 

CONSTAT.  L.  Lat  In  English  law. 
A  certificate  which  the  cl^k  of  the  pipe 
and  auditors  of  the  exchequer  make,  at  the 
request  of  any  person  who  intends  to  plead 
or  move  in  that  court  for  the  dischaige  of 
any  thing;  and  the  purport  of  it  is  to  ee^ 
tify  what  appears  {constat)  on  record,  con- 
cerning the  matter  in  question.  SkU.  Z  i 
4  Edw.  VI.  c  4.     18  JSliz.  c  6. 

An  exemplification  under  the  great  seal 
of  the  enrolment  of  letters  patent ;  so  cafled 
from  its  initial  word.  5  Co.  54*  Co.  LdL 
225  b. 

CONSTITTJCION.  L.  Fr.  The  con- 
stitution or  appointment  of  an  stt<miey. 
Britt.  c  126. 

CONSTITUENT.  [L.Lat€oi«tf#«itt.] 
One  who  i^points  or  oenstitates.    Hie  per- 
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ton  appoio^Dg  an  attorney  in  fiict  is  called 
luf  constituent    See  Beg,  Orig.  20,  21. 

CONSTITUERR  Lat  In  old  English 
kw.  To  constitute  or  i^point.  CcMtitU' 
mtu  (we  have  constitutcMly  or  am>ointedt) 
was  the  emphatic  word  in  the  ancient  com- 
missions of  the  judges  in  En^and.  Bract 
folios— 111. 

To  put  in  one's  place ;  to  constitute  or 
appoint  an  attorney.  Attortuxvi  et  in  loco 
meoconsiiiniC.de  i>.;  I  have  attorned  and 
pot  in  my  place  C.  of  D.  Beg.  Orig.  11 2. 
CmiHtute  is  still  an  emphatic  word  in  let- 
ten  of  attorney. 

To  putor  place;  to  make am^pearance. 

Partwue  injudieio  conttitutie;  the  parties 

being  placed  (or  having  appeared)  in  court 

BracU  foL  257. 

To  establish  ot  ordain.    See  OoMtituHo. 

To  undertake  or  engage  to  pay  a  debt 

/ni(. 4. 6.0.    Dig.  IS.  6.    Qoo  CoMHtutum. 

CONSTITUTA  PECUNIA.    See  Con- 

ttitutwn, 

CONSTITUnO.  Lat  [from  eonsHtuere, 
to  establish ;  Gr.  &<»(«(.]  In  the  civil  law. 
An  imperial  ordinance  or  constitution,  dis- 
tinffoisned  from  Lex,  Senatue^onsultumy 
and  other  kinds  of  law,  and  having  its  ef- 
fect from  the  sole  will  of  the  emperor. 
Quod  principi  piaeuit  legit  habet  vigorem. 
Quodeunfue  ergo  imperaior  per  epistolam 
constituit,  vel  cognoeeens  decrevii,  vel  edieto 
priBcepity  legem  ene  constat.  Hcee  eunt 
qucB  constitutiones  appellantur.  That  which 
has  pleased  the  sovereign  has  the  force  of 
law.  Whatever,  therefore,  the  emperor 
has  ordamed  by  rescript,  or  decreed  upon 
the  hearing  of  any  matter,  or  commanded 
by  edicts  is  evidently  law.  These  are  what 
are  called  eonetitutioM.  Inst,  1.  2.  6. 
(This  passage  is  taken  from  IHg.  1.  4.  1, 
with  some  verbal  alteration.)  Cooper^s 
NoteSy  in  loc  ffeinees,  EUm.  Jur.  Civ. 
lib.  1,  tit  2,  §  51. 

CONSTITUTIO.  Lat  In  old  English 
hw.  An  act,  ordinance  or  statute ;  an  es- 
tablishment Stat  MarJhr.  c  11.  Stat. 
Wesim.lypf.  Stat.deBiganUSy'pT.  Fleta^ 
lib.  1,  c  88,  §  26.  Id.  Ub.  2,  c.  47,  §  4. 
Bracton  calls  the  statute  of  Merton,  consti- 
tutio  de  Merton.  Bract.  foL  227.  Fleta 
applies  the  same  term  to  Ma^oa  Charta, 
and  to  the  statutes  of  Merton,  Marlbridge, 
Oxford  md  Westminster.  Fleta,  lib.  2,  c 
52,  §  1 ;  c.  57,  §  7.  Id.  lib.  5,  c  24,  §  4. 
Id.  lib,  2,  c  47,  §  13.  Id.  Ub.  4,  c  29. 
Id.  Ub.  1,  c  18,  §  2.  /<f.lib.  2,  c 67,§  19. 
Id.  lib.  4,  c  5,  §  11. 


A  provision  of  a  statute.  Fleta,  Ub.  2, 
0.  44,  8  5.    Id.  Ub.  8,  c  5,  §  8. 

E8W>lishment;  creadon.  Constitutio 
doHs;  establishment  of  dower.  Fleta^^h. 
5,c23.  

CONSTITUTION.  [Lat  constitutio.'^ 
Establishment;  appointment  See  Ccnst^ 
tuere. 

An  established  form  of  government  1 
Bl.  Com.  50.  1  Steph.  Com.  32.  A  sys- 
tem of  fundamental  rules,  principles  and  or- 
dinances for  the  government  of  a  state  or 
nation.  Webster.  The  fundamental  law 
of  a  state  or  nation. 

In  English  law.  A  pubUc  act  or  ordi- 
nance, especially  such  as  related  to  ecclesi- 
astical matters.  Crabb^s  Hist.  Eng.  Law, 
248.  2  Bcevee  Sist  Eng.  Law,  78.  See 
Clarendon,  Provincial  constitutions,  Lego- 
tine  constitutions. 

CONSTITUTIONAL.  Consistent  with 
the  constitution ;  not  in  conflict  with  the 
fundamental  law  of  the  state. 

CONSTITUTUM.  Lat  {^mconsHtuere, 
to  undertake  or  engage.]  In  the  civil  law. 
A  promise  or  undertakmg,  (caUed  pactum 
prcBtorium,)  without  any  preceding  stipula- 
tion, to  pay  money  due  eitner  by  the  promis- 
sor  or  anotiier  for  whom  he  became  sure^. 
Big.  13.  5.  Heinecc  Elem.  Jur.  Civ.  Ub. 
4,  tit  6,  §  1158.  The  action  which  hiT 
upon  such  a  promise  was  caUed  actio  de 
peeunia  consHtuta.    Id.    Inst.  4.  6.  9. 

CONSTRAINT.    See  Buress. 

C0N8TRUCTI0.  Lat  Construction, 
(q.v.) 

Ceutrnrtie  legii  loi  fieit  iijiriim.    The 

construction  of  Uie  law  [a  construction  made 
by  the  law]  works  no  injury.  Co.  Litt. 
1 88.  Broom's  Max.  259.  [464].  The  hiw 
wiU  make  such  a  construction  of  an  instru- 
ment as  not  to  injure  a  party. 

CONSTRUCTION.  [Lat  constructio, 
firom  construere,  to  fi«me  or  put  together.] 
literaUy,  a  putthig  together.  A  putting  to- 
gether of  the  words  of  an  instrument ;  an 
arrangement  or  marshaUing  of  words  or 
clauses,  so  as  to  extract,  by  a  process  of  infer- 
ence, the  meaning  or  intent;*  exposition; 
interpretation,  ^e  court  give  construction 
to  language  used  in  a  written  instrument; 
the  jury  determine  the  meaning  of  worda 
used  orally  between  the  parties.  86  Maine 
A  876. 

This  word  is  often  used  in  the  same 
sense  with  interpretation  ;  and  has  indeed 
been  defined  by  that  word.  See  1  Kenfs 
Com.  460.    Sedgwick  on  Stat,  and  Const 
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Xaif,2S0,Glii^6.  WthMUr.  AdiatinctioD, 
however,  is  Bometimes  made  between  the 
terms;  interpreUUum  being  confined  to  the 
Sense  of  the  m^e  expknation  of  words  as 
they  stand,  without  reference  to  other  con- 
siderations. The  term  conjectural  used  by 
Grotins,  has  been  considered  by  Mr.  Dner 
as  expressing  the  tme  idea  of  constmction. 
Grot.  d€  Jur.  BelL  lib.  2,  c  16.  1  Duer  on 
Im.  215.  Bat  that  Grotios  himself  used 
the  term  mterpretmtion  in  a  comprehensiTe 
sense,  appears  from  the  title  of  tne  chapter 
of  his  woric  referred  io^Delnterpretatume. 
For  the  rules  regulating  the  conatmction 
of  statutes,  see  1  JITenfM  Com,  460—469, 
and  notes.  Sedgwick  on  Stat,  mnd  CotuL 
Law,  chj^>.  6.  UniUd  States  Digeit,  Stat^ 
Qtes.  For  the  rules  req>ecting  the  construc- 
tion of  contracts,  see  2  Kenfe  Com.  664, 
etieq.  For  the  rules  respecting  the  construc- 
tion of  wills,  see  4  Kenfs  Com,  634,  et  teg. 
United  Staiee  Digest,  Devise.  And  see 
2  BL  Com.  379—381. 

CONSTRUCTIVE.  Made  out  or  de- 
duced by  construction ;  implied,  infeired, 
construed  or  interpreted  by  law ;  as  eon- 
structive  fraud,  constructive  notice,  dtc 
The  opposite  of  formal,  actual,  positive  or 
expressed. 

CONSTRUCTIVE  BREAKING  into  a 
house.  A  breaking  made  out  by  construc- 
tion of  law.  As  imere  a  bur^^  gains  an 
entry  into  a  house  by  threats,  fraud  or  con- 
spiracy. 1  Russell  on  Crimes,  792 — 794. 
CONSTRUCTIVE  FRAUD.  Fraud 
inferred  by  Uw,  as  distinguished  from  posi- 
tive, actual  or  intentionid  fraud;  fraud  in 
law,  as  distinguished  from  fi«ud  in  fact* 
2  Keni^s  Com,  615,  et  seg.    See  Fraud. 

By  constructive  frauds  are  meant  such 
acts  or  contracts,  as,  though  not  originating 
in  any  actual  evil  design  or  contrivance  to 
perpetrate  a  positive  fraud  or  injury  upon 
other  persons,  are  yet,  by  their  tendency  to 
deceive  or  mislead  other  persons,  or  to  vio- 
late private  or  public  confidence,  or  to  im- 
pair or  injure  the  public  interests,  deemed 
equally  reprehensiole  with  positive  fraud; 
and  therefore  are  prohibited  by  law,  as 
within  the  same  reason  and  mischief  as 
acts  and  contracts  done  malo  animo.  I 
Story's  Eq.  Jurisp.  8  268.  See  4  Sand- 
ford*s  (N.  Y.  Supenor  Court)  B,  287. 
BurrUl  on  Assignments,  426,  427,  (2d  ed). 
CONSTRUCTIVE  LARCENY.  Lar- 
ceny made  out  by  construction,  or  inferred 
from  the  acts  of  a  party,  where  the  taking 
itself  was  not  i^paiantly  felonious^  as  where 


he  obtained  the  ddiverjof  the  goods  i 
furandi.    See  Larceng^ 

CONSTRUCTIVE  NOTICE,  Notice 
inferred  by  law,  as  distin^ished  from  ae- 
tual  or  formal  notice;  notice  in  law;  that 
which  is  held  by  law  to  amount  to  notice; 
See  6  Ohio  SU  R.  686.  Actual  notice  to 
a  party's  attorney  is  constructive  notice  to 
the  party  himselfc    See  Notice. 

CONSTRUCTIVE  TRUST.  A  tnut 
raised  by  construction  of  law,  or  aiieing  bjr 
operation  of  Uw,  as  distinguished  from  as 
express  trust;  a  trust  implied  or  iuiieiTed 
from  circumstances;  otherwise  called  as 
implied  trust,  and  sometimes  a  resMMg 
trust,  (qq.  v.)  Thus,  if  an  estate  be  ptv- 
chased  in  the  name  of  one  person,  and  the 
consideration  money  belong  to,  <^  be  paid 
by  another,  the  land  purchased  will  be  sob- 
ject  to  a  trust  for  the  person  to  whom  tiie 
money  belonged.  1  Sand.  Us.  212.  1 
Steph.  Com.  846.  Wherever  the  dream- 
stances  of  a  transaction  are  such  that  the 
person  who  takes  the  l^al  estate  in  pro- 
perty, cannot  also  enjoy  the  ben^cial  in- 
terest without  necesMnly  violating  some 
established  principle  of  equity,  the  coaxi 
will  immediately  ruse  a  con$Uruetive  tnui, 
and  frurten  it  upon  the  conscience  of  the 
legal  owner,  so  as  to  convert  him  i&tos 
trustee  for  the  parties  who  in  equity  aie 
entitled  to  the  beneficial  enjoyment  Wiil 
onTrustees,\\^,  I  Spenee's  Chancery,b\l. 
CONSTRUE,  [from  Lat  construen.] 
To  put  together;  to  arrange  or  marahsl  the 
words  of  an  instrumenl  To  ascertain  the 
meaning  of  language  by  a  process  of  a^ 
rangement  and  inference.  See  To  MartkaL 
ODNSUETUDINARIUS.  L.Lat  [from 
consuetudo,  q.  v.]  In  old  English  law.  A 
ritual  or  book,  containing  Uke  rites  and 
form  of  divine  offices,  or  the  custom  of 
abbies  and  monasteries.     Whishaw. 

CONSUETUDINARY  LAW.  Om- 
tomary  law.  Law  derived  by  oral  tnditton 
from  a  remote  antiquity.    BelTs  Diet 

CONSUETUDINES.  Lat  [pL  of  ««• 
suetudo,  o.  v.]  In  old  English  law.  Oni- 
toms.  Magna  Charta,  e,  29.  See  EaUdi 
Jur,  Mar.  pars  3,  c  4. 

CONSUETUDINES  ET  ASSISA 
FORESTJS.  L.  Lat  The  customs  and 
Assise  of  the  Forest  The  title  of  a  ststote 
of  uncertain  date,  commented  on  by  Mr- 
Barrington.     Obs.  StaL  217. 

CONSUETUDINES  FEUDORUM.  L 
Lat  (The  customs  or  customary  laws  of 
fiefs.)    A  title  sometimes  given  to  ths 
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Feudorum  lAhriy  fBook*  of  Fiefs,)  usually 
annexed  to  the  Carpus  Juris  Ctvilis,  3 
Kenfs  Com.  496. 

CONSUETUDINIBUS  ET  SERVI- 
TUS.  See  De  cansuetudinilms  et  serviUis, 
CONSUETUIX).  Lat  In  the  civil 
law.  Costom ;  long  established  usage  or 
practice.  Inveterata  consuetudo  pro  lege 
nonimmeritoeustoditur  ;  inveterate  custom 
is  not  undeservedly  observed  as  law.  Dig, 
L  3.  32.  1.  See  Tayhr's  Civ.  Law,  241— 
246. 

In  feudal  law.  Custom.  Called  eonsue- 
iudofeudif  (the  custom  of  the  fief) ;  urns, 
(osage)  ana  mores,  (habits,  practices). 
Kec^^nized  as  a  principal  source  of  law  in 
the  Books  of  Fiefe.    Ltb.  2,  tit  1. 

CONSUETUDO.  Lat  In  old  English 
law.  A  custom  or  usage;  a  customary 
law ;  a  law  originating  from  usage ;  a  law 
not  written.  £ract.  foL  1, 2.  Ix)rd  Coke 
enomerates  the  following  as  different  sig^ 
nifications  of  this  word : 

The  common  law^  {consuetudo  Angltcs), 
2  Inst.  58. 
Statute  law.     Id.  Und. 
A  particular  custom,  as  gavelkind,  bo- 
ron^ English  and  the  like.     Id.  ibid. 
A  rent  or  service  due  by  tenure.    Id.  ibid, 
A  custom^  tribute,  imposition,  toll,  tax 
or  charge.     Id.  ibid.     Co.  Litt.  58  b.     See 
2  StaU   Trials,   1112.     But  the  proper 
Latin  for  this  is  custuma,  (q.  v.) 

A  subsidy  granted  by  parliament     2 

InsL  58.     Consuetudo  is  one  of  the  main 

triangles  of  the  laws  of  England.      Co. 

Utt.  110  b. 

ConsDetodo  est  tlten  lex*     Custom  is 

another  law.  4  C7o.  21.  Consuetudo  quan- 
doque  pro  lege  observatur,  in  partibus  ubi 
fuerit  more  utentium  approbata,  et  vicem 
Ugis  obtineU  Custom  is  sometimes  ob- 
served as  law,  in  parts  where  it  has  been 
habitually  approved,  and  takes  the  place  of 
law.  Bract.  foL  2.  CoAsnetndo  lepi  An- 
;Iiie  est  lex  ABglls.  The  custom  of  the 
idngdom  of  England  is  the  law  of  England. 
Jtnk.  CenU  119. 

Coflfloetado  est  ^ptimns  interpres  legam. 

Custom  is  the  best  interpreter  of  laws.  2 
InsU  18.  The  maxim  is  obviously  derived 
from  that  of  the  civil  law,  the  order  of  the 
words  only  being  changed :  Optima  est  le^m 

iaterprea  comnetndo,  (a.  v.)  Dig.  i.  s.  37. 
GontaetBdo  loci  est  ODservanda.  The  cus- 
iom  of  a  place  is  to  be  observed.  Litt. 
sect  169.  4  Co.  28  b.  10  Id.  140. 
BrooriC%   Max.    416,  [713].     A  custom 


whicli  has  long  prevailed  at  a  particular 
place,  obtains  we  force  of  law.     Id.  ibid. 

Censnetndo  debet  esse  eerta,  lam  iBcertt 
pro  Bnllis  habeitnr.  A  custom  ought  to 
be  certain,  for  uncertain  things  are  held  as 
nothing.    Davies^  B.  33. 

Coflsnetndo  toUit  [Tineitl  [priyat]  eom- 
monem  legem.  Custom  takes  away  [over- 
comes] [supersedes]  the  common  law.  By 
the  custom  of  gavelkind  in  England,  a 
widow  is  entitled  to  a  moiety  of  ner  hus- 
band's estate  so  Ions  as  she  continues  chaste 
and  unmarried ;  and  this  custom  she  cannot 
waive,  and  resort  to  her  third  part  at  com- 
mon law.  1  Boper  on  Husb.  dk  Wife,  351. 
Co.  Litt.  33  b. 

Consuetudo  ex  eerta  eaosa  rationabili 
Qsitata  priTat  eommunem  legem.  A  cus- 
tom, grounded  on  a  certain  and  reasonable 
cause,  supersedes  the  common  law.  Litt. 
sect  169.  Co.  Litt.  113.  Broom's  Max. 
417,  [714]. 

Consuetudo  prscseripta  et  legitima  Tin- 
eit  legem.  A  prescriptive  and  lawful  cus- 
tom overcomes  the  law.  Co.  Litt.  113. 
4  Co.  21. 

Consnetndo   contra  rationem  introdneta 

Gtins  nsurpatio  qnam  eonsnetndo  appel- 
ri  debet.  A  custom  introduced  against 
reason  ought  rather  to  be  called  a  usurpa- 
tion than  a  custom.     Co.  Litt.  113. 

Consnetndo,  lieet  sit  magnie  anetorita- 
tis,  nnnqnam  tamen  prscjndieat  manifests 
Teritati.  A  custom,  tnough  it  be  of  great 
authority,  should  never  prejudice  manifest 
truth.     4  Co.  18. 

Consuetudo  semel   reprobata  non  potest 

amplins  indnei.  A  custom  once  disallowed 
cannot  be  again  brought  forward,  [or  relied 
on],     Dav.  33. 

Consnetndo  neqne  injnria  oriri  nei^ne 
toUi  potest.  A  custom  can  neither  anse 
[be  established]  nor  be  abolished  contrary 
to  law.     Loff€s  B.  Appendix,  340. 

Consnetndo  Tolentes  dneit,  lex  nolentea 
trahlt.  Custom  leads  the  willing,  law  com- 
pels [drags]  the  unwilling.  Jenk.  Cent., 
274. 

CONSUETUDO  ANGLICANA.  L. 
Lat  The  custom  of  England ;  the  imcient 
common  law,  as  distinguished  from  Ux,  the 
Roman  or  civil  law.  Vonvenit  lex  cum  con- 
suetudine  Anglicana ;  the  Roman  law 
agrees  with  the  custom  of  England.  Bract. 
foL  30  b. 

CONSUETUIX)  CURLE.  L  Lat 
The  custom  or  practice  of  a  court 
ffardr.  141. 
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OONBUETUDOMKRCATORUM.  Lat 
Tht  custom  of  merclumte,  the  same  with 
Ux  mercaUnnOy  (q.  t.)  Uie  kw  merchant 
Niti  iit  aliter  ex  consuetadine  mercatomm, 
quorum  consaetado  e9t  teeundum  legem 
mercatoriam  ;  unless  it  be  otherwise  b^  the 
enstom  of  merchants,  whose  custom  is  ac- 
oording  to  the  Uw  merchsjit  FletOy  Kb. 
i,  e.  58,  §  6.  See  Id.  e.  63,  §  12.  Holt, 
a  J.  1  Skmo.  5,  case  a 

CONSUL.  The  name  of  a  chief  magis- 
trate among  the  Romans,  two  of  whom 
were  annoaUy  created,  and  who,  daring  the 
republic,  exercised  supreme  authority.  So 
called  k  eontulendo,  from  their  custcHn  of 
consulting  the  senate.  The  office  continued 
to  exist  under  the  emperors,  but  with  only 
a  shadow  of  power.  See  Nov.  105.  Nov. 
Con»L  Imp.  teoniif  94. 

CONSUL.  Lat  [from  contuUrt,  to 
consult]  In  old  English  law.  An  ancient 
title  of  an  earl  Comites — qui  etiam  did 
po$$uni  consules,  h  consulendo,  n^wt  enim 
taUi  mbi  aetociant  ad  consulendum.  Earis 
— who  may  also  be  called  eotuuU^  from 
eomuiemdo^  for  kii^  associate  such  persons 
with  them  for  the  purposes  of  eomuliaium. 
Bract.  foL  5  b.     1  Bl.  Com.  227. 

*^*  The  word  contul  was  used  by  the 
authors  of  the  middle  affes  for  comtB^ 
(count,  or  earl,)  and  the  derivatiye  word 
tontulatui  for  eomitaiue ;  (the  office  or 
district  of  a  eome$  ;  a  county).  Spelman. 
It  is  mentioned  in  the  laws  ot  Edward  the 
Confessor,  (c.  13,)  that  what  was  then  called 
comitatue  was,  among  the  Britons  in  the 
time  of  the  Romans,  called  eomtUaiut^  and 
that  those  who  were  then  called  vice  eomitee^ 
were  at  the  same  eariy  period  called  vice 
eotuuUi  ;  their  office  being  to  supply  the 
place  of  the  eofiuul  in  his  absence.  Mr. 
Uaigrare  is  disposed  to  doubt  this.  Harg. 
Co.  LitL  lib.  3,  Note  20.  The  use  of  the 
term,  howerer,  as  applied  to  the  highest 
BobiUty  in  England,  seems  beyond  question. 
Bracton  mentions  it  as  an  appropriate  (if 
not  an  ordinary)  Utle  in  his  day,  and  dwells 
upon  its  meaning  as  peculiariy  expressive. 
Bract,  uh.  9up. 

CONSUL.  In  commercial  and  inter- 
national law.  A  public  agent,  appointed  by 
a  government  to  reside  in  a  foreign  country, 
(and  usually  in  searports,)  to  wa^  over  its 
own  commercial  rights  and  priviWes,  and 
the  commercial  interests  of  its  citizens  or 
subjects.*  1  Kenf$  Com.  41.  A  consul 
is  not  such  a  public  minister  as  to  be  en- 
titled to  the  privileges  appertaining  to  that 


character,  nor  is  he  under  the  speciid  pro- 
tection of  the  law  of  nations.  Id.  44.  1 
Chitty'g  Com,  Law^  48,  49,  et  mq.  Wlm- 
ton'i  Intern.  Law^  298.  See  United  Skiin 
Digeity  Consul 

Consuls  are  an  institotion  of  eom- 
paratively  modem  date.  It  was  obserred 
by  Lord  Ellenborough,  in  8  JT  ^.  ;Sf.  898, 
298,  that  the  word  ^consuT  bnrilherin 
Grotius  nor  MoUoy.  It  is  conspicoovlj 
used,  however,  in  the  Ordoniftance  of  tb 
Marine  of  Louis  XIV.  liv.  1,  tit  9. 

CONSULTA.  L.  Lat  [LFr.«ma»afc] 
In  old  English  law.  Provided  for.  Applied 
to  a  church  that  was  full     CowdL 

CONSULTATION.  In  EngKili  pne- 
tice.  A  writ,  in  the  nature  of  mpromair 
doj  whereby  a  cause,  beinj^  remored  bj 
prohibition  out  of  the  ecdesiastacal  court  to 
the  king's  court,  [L  e.  to  one  of  the  superior 
courts  of  kw,]  is  returned  thither  seaiii  to 
be  there  determined.  Termct  de  Im  letf.  8 
Bl.  Com.  114.  1  Wooddee.  LeeL  93.  8 
Tidd's  Pr.  948.  A  similar  writ  hssbeen 
used  on  prohibition  in  some  courts  in  tiie 
United  States.  2  Burr.  Pr.  184.  Soc 
Prohibition^  Procedendo. 

•^*  This  writ  is  said  by  Bhclotoiieto 
be  so  called  because,  upon  defiberaidon  sod 
eon$ultation  had  upon  the  matt^  remof^d 
bv  the  prohibition,  the  judges  find  it  to  be 
ill  founded,  and  therefore,  by  tins  wiit» 
they  return  the  cause  to  its  original  joro- 
diction,  to  be  there  determined  in  tl»  in- 
ferior court     8  Bl.  Com.  114.    A  mote 
satis&ctory  explanation,  however,  of  the 
origin  of  this  writ,  may  be  derived  from  s 
reference  to  the  anci^it  practice  as  Ud 
down  bv  Braoton.    Andently,  where  s 
prohibition  was  issued  to  a  spiritual  eoait» 
if  the  judges  to  whom  it  was  directed 
thought  it  well  founded,  they  would  decree 
a  eupertedeoi  of  the  proceeding.    If  thej 
were  in  doubt  whether  to  proceed  in  tiM 
cause  or  not,  they  usually  comndted  die 
long's  justices,   (9olent  judiee$  mliquanio 
juetidarioi  conautere  uirum  procedtre  fo^ 
eent)  by  what  were  termed  litermtamMl- 
taOonU,  to  which  the  justicea  refJied  hj 
writs  of  various  forms,  according  to  the 
case.    Bract  405  b,  406.     1  Beevei  Sitt 
Eng.  Lawy  456.    Bracton  gives  aevcnl  of 
these  forms,  which  are  rather  in  the  astnre 
of  opinions  than  compulsory  processes,  snd 
belong  probably  to  a  much  eariier  period 
than  wose  ^ven  in  the  fiegistei;  (foL  44— 
58).     It  is  not  difficult  to  see  bow  tkte 
obtained  the  name  oi  writs  of  consiilte/^ 
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or  upon  consultation;  the  consoHatioii 
itself  oeing,  as  is  clearly  shown,  not  among 
the  justices  of  the  soperior  court,  bat  be- 
tween the  jndges  of  the  two  coorts,  in  the 
nattire  of  a  conference.  The  term  am- 
iuitaUan  itself  is  tiJcen  from  the  Roman 
law.     Cod.  1.  62. 

C0N8ULTO.  Lat  In  the  civil  Uw. 
Designedly;  intentionally.     JHff.  28.  41. 

CONSUMMATE.  Completed;  as  dis- 
tingiiished  from  initiate^  or  that  which  is 
merely  began.  The  hosband  of  a  woman 
seised  of  an  estate  of  inheritance  becomes, 
by  the  birth  of  a  child,  tenant  by  the  car- 
tesy  imtiate^  and  may  do  many  acts  to 
charge  the  lands,  bat  his  estate  is  not  can- 
iummate  till  the  death  of  the  wife.  2  Bl. 
Com.  126,  128.     Co.  Liit.  30  a. 

CONT.  An  abbreriation  of  contra. 
Sep.  in  Ch.  pa$»m. ' 

CONTK  Fr.  {ULatnarratio.]  In  old 
pleading.  A  narrative  or  statement,  in 
pleading.  In  the  Norman  law,  it  was  need 
to  fOftany  any  all^;ation  of  &ct  in  a  caase. 
Sk]^  PL  Appendix,  Note  (56).  Hence 
the  word  count,  (q.  v.) 

CONTE.  L.  Fr.  [L.  Lat  come$.]  In 
old  English  law.  Earl.  Humfirey  de 
JBohwij  conte  d$  Hereford.  Roger  Bygod, 
conte  de  Norff.  Stat.  25  Edvf.  I.  m.  38. 
Preiatgf  contes  et  baroune.  Artie  eup. 
Chart.  Conte  MareiehalL  Mem.  in  Scacc 
25  Edw.  I. 

L.  Fr.  [L.  Lat  comitatus.']   In 
law.    A  county.    LL.  Oul. 


county  court     Id.  ibid. 
in  full  county  court 


En 
Art. 


CONTE. 
old  ^igliah 
Ccnq.  L  42. 
A,  or  the 
pUin  conte  ; 
9ftp.  Chart. 
An  account    Kelhaim. 
CONTEK.    L.  Fr.    A  contest,  dispute, 
disturbance,  opposition.  Britt.  c  42.    KeU 
ham.      Canteehmre;  brawlers;   disturbers 
of  the  peace.     Britt  c.  29. 

CONTEMPLATION.  [Lat  etmtempla^ 
Ho."]  A  having  in  view ;  the  act  of  looking 
«t  or  towards  a  thing  with  attention ;  de- 
liberate consideration ;  consideration  of  an 
act  or  course  of  conduct,  with  the  intention 
of  doing  or  adopting  it 

CONTEMPLATION  OF  BANK- 
BUPTCY.  Contemplation  of  an  act  of 
bankniptey,  or  of  an  application  by  the 
debtor  to  be  decreed  a  buikrupt  Curtis, 
jr.  18  Howard^ i  JR.  151, 167.  It  has,  how- 
ever, been  said,  that  by  ^  contemplation  of 
bankraptcy"  the  law  does  not  mean  a  con- 
templaUon  of  applying  for  the  benefit  of  | 


the  bankrupt  law,  or  of  prooeedinge  in  a 
court  of  bankruptcy ;  but  a  contemplation 
of  the  breaking  up  of  one's  business,  or  an 
inability  to  continue  it  Randall,  J.  Craih^e 
JR.  529,  532. 

CONTEMPORANEA  EXPOSITIO. 
Lat  Contemporaneous  exposition,  or  con- 
struction ;  a  construction  drawn  firom  the 
time  when,  and  the  circumstances  under 
which  the  subject  matter  to  be  construed, 
as  a  statute  or  custom,  originated. 

Centeiiperaiei  eipeiitii  eit  iptim  et 
(ertinini  in  lege.  Contemporaneous  ex- 
position is  the  beat  and  strongest  in  the  law. 
2  Inet.  11.  A  statute  is  best  explained  by 
following  the  construction  put  upon  it  by 
judges  who  lived  at  tiie  time  it  was  made, 
or  soon  after.*  Id.  ibid,  and  136, 181.  10 
Co.  70.  1  Wooddee.  Leet.  xxxL  xxxiL 
Broom^e  Max.  300,  [532].  A  contem- 
poraneous exposition  even  of  the  constitu- 
tion of  the  United  States,  practised  and 
acquiesced  in  for  a  period  of  years,  fixes 
the  construction.  1  CraneKe  K.  209.  1 
Keni^e  Com.  464,  465.  Construction  may 
also  be  by  acts  as  well  as  formal  exposition, 
and  hence  the  rule  that  ancient  instruments 
may  be  construed  by  ancient  usage,  as  oon- 
stituUng  the  best  evidence  of  the  intention 
of  the  parties.  Lord  Hardwicke,  C.  2  Atk. 
577.  ^ft>om'«iraa?.  300,  [532].  %  Smith' $ 
Lead.  Cas.  205.  "  Contemparanea  interpre- 
tation whether  it  be  of  statute  or  scripture, 
or  author  whatsoever,  is  of  greatest  crodit" 
BacovCe  Arg.  Jurisdiction  of  Marches, 
Works,  iv.  269. 

CONTEMPT.  [Lat  contemptue."]  Dis- 
obedience or  disregard  of  authority.*  A 
disobedience  to  the  rules,  orders  or  process 
of  a  court  of  justice,  or  a  disturbuice  or 
interruption  of  its  proceedings.*  4  BL 
Com.  285.  Contempts  are  either  direct, 
which  openly  insult  or  resist  the  powers  of 
the  court,  or  the  persons  of  the  judges  who 

!»reside  there;  or  consequential,  which 
without  such  gross  insolence  or  di- 
rect opposition,)  plainly  tend  to  create 
an  universal  disregard  of  their  authority. 
Id.  283,  284.  Or  tiiey  may  be  divided  into 
such  as  are  committed  in  the  foce  of  the 
court,  {in  facie  curia,)  which  are  punishable 
by  commitment  and  fine,  and  such  as  are 
committed  out  of  court,  which  are  punish- 
able by  attachment  1  Tidd'e  PraeL  479, 
480.  4  Bl.  Com.  285,  286.  4  Steph.  Com. 
348—858.  See  1  Kenfi  Com.  300,  note. 
1  MUPsnf.  Y.)  Bep.  154.  United  Statee 
Digeetf  Contempt    A  party  disobeying  a 
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rale  or  prooMt  of  ooui  is  Mid  to  be  tn : 
mmUmpU  4  Stepk.  dm.  19.  See  AitafiK- 
wutU^  Commitmmt, 

DiMre^tacd  or  disobedience  of  the  mles 
of  a  legislative  body. 

CONTEMFnBILITEB.  KLat  Con- 
temptuously.    FletOf  lib.  2,  c.  60,  §  85. 

OONTBMPTUS.  Lat  In  old  English 
law.  Contempt ;  contempts.  Fleta^  lib.  2, 
c  60, 1  35. 

CONTENEMENT.  See  OmtehemetUum. 

CONTENEMENTUM.  L.  Lat  [from 
eotiy  together,  and  tenementumy  a  tenement, 
or  thing  holden ;  L.  Fr.  amUnance,]  In  old 
English  law.  A  contenement ;  that  which 
is  held  togeiktr  with  another  thing;  Uiat 
which  is  connected  with  a  Unement  or  thing 
holden;  ooontenance;  appearance;  credit 
or  r^atation.*    See  tn^ro. 

The  precise  meaning  of  this  word  b  un- 
certain. It  occurs  in  ue  following  passa^ 
of  Magna  Charta :  Liber  komo  non  amercie- 
tur  pro  parvo  delicto^  nisi  eecundum  modum 
illiui  delicti :  et  pro  magno  delicto  eecun- 
dum  fnagnihidinem  delicti,  salwo  tibi  con- 
tenemento  euo;  et  mereator  eodem  modoy 
iolva  mereandimi ;  et  villanue — ealwo  wUn- 
agio  euo.  A  freeman  shaU  not  be  amerced 
for  a  small  offence,  but  after  the  manner  of 
the  offence;  and  for  a  great  offence,  ac- 
cording to  the  magnitude  of  the  offence, 
saving  to  him  his  contenement;  and  a 
merchant  in  the  same  way,  saving  his  mer^ 
chandise;  and  a  villein — saving  his  wain- 
Mre.  Magna  Charta,  c  14.  Spelman. 
Termee  de  la  Ley,  CowelL  See  Zf6fr  Aomo. 
Hie  word  occurs  in  the  same  form  in  Glan- 
ville  and  Bracton.  Qlanv.  lib.  9,  c  8. 
BraeL  foL  116  b.  Fleta  calls  it  continmtia. 
FUia,  lib.  1,  c  48,  8  2.  The  French  form 
is  contena$tce,  thou^  contenement  is  used 
in  the  French  statute  <^  Westminster  1, 
c  6. 

The  author  of  the  Termes  de  la  Ley  de- 
fines contenement  to  be  ^  the  freehold  land 
that  lies  to  [that  is,  adjoining]  the  tene- 
ment or  dwellinghouse  that  is  in  one's 
own  occupation."  Sir  Henry  Spelman 
translates  conteneme$Uum  by  tiie  word 
eauntenaneej  on  the  analogy  of  the  similarly 
formed  word  manutenen^entum,  Uie  Latin 
for  maintenance;  and,  without  any  par- 
ticular reference  to  land,  defines  it  to  be 
*^  the  reputation  or  standing  which  a  man 
has  in  the  state,"  or  '^  the  outward  i^pear- 
ance  of  his  condition^"  (attimatio  et  eon- 
ditionie  forma,  qud  quit  in  republica  eub- 
pitit).    Lord  Coke  defines  it  to  be  ''a 


man's  countenance,  [credit  or  repotstion,] 
which  he  has  together  with  \con\  snd  by 
reason  of  his  freehold,"  [tenemeninm],  4 
ImL  28.  JBlounL  And  see  Baningt 
Obe,  Stat  12. 

The  most  reasonable  opinion  to  be  de- 
duced from  the  whole  language  of  the  pm- 
vision  of  Magna  Chirta  f3>ove  quoted, 
seems  to  be,  Uuit  this  eofitm^m^nivfli,  men- 
tioned as  the  characterutic  ^peiiy  of  the 
freeman,  was  a  certain  quantity  of  umd  ex- 
empted from  amercement,  on  the  ground 
of  being  necessary  for  its  owner's  suppoit) 
like  the  wares  of  a  merchant^  or  the  wshu 
of  an  agricultural  bondman ;  land  being  in 
those  <£iys  as  essential  to  the  creditsbie 
subsistence  or  countenance  in  socielj  of 
the  freeholder,  {Uber  homo,)  as  the  other 
kinds  of  property  nained  were  to  the  sub- 
sistence of  tneir  respective  owners.  See  4 
Bl.  Com.  879.  As  to  the  particular  de- 
scription and  quantity  of  land  so  exempted 
the  definition  first  abore  given  se^ns  to 
convey  the  most  satisfiMstory  interpretstioB, 
vis.  that  it  was  limited  to  tiie/raeXoU  kad 
adjoining  to,  and  necessary  to  the  renta- 
ble enjoyment  of  the  party's  dwelling. 

CONTENTIOUS  JURISDICTIOK 
In  English  ecclesisiastical  law.  Thathnnch 
of  the  jurisdiction  of  the  ecclesisetted 
courts,  which  is  exercised  upon  matters  in 
controverty  between  parties,  as  brought  be- 
fore the  court  by  action,  or  other  judidil 
process;  in  contradistinction  to  iM>^iiii(ii3r 
jurisdiction,  which  is  exercised  upon  mstp- 
ters  not  opposed,  or  contaroverted,  such  ai 
the  granting  of  probate  of  wilk,  letters  of 
admmistration,  and  the  like.*  S  BL  Com, 
66.  See  ffaU^e  Anal  sect  vL  This  tens 
is  derived  from  the  civil  law.  JSetaeec 
Mem.  Jur.  Civ.  Ub.  4,  tit  17,  §  1393. 

**  CONTENTS  UNKNOWN."  Words 
sometimes  annexed  to  a  bill  of  lading  of 
goods  in  casea  Their  meaning  is  that  the 
mai^r  only  means  to  acknowledge  ^ 
shipment  in  good  order,  of  the  cases,  ss  to 
their  external  condition.  12  Howar^t  K 
273. 

CONTENTUS.  L.  Lat  [frwn  «»<Mi«r«, 
to  contain.]  Contained.  A  barbaroos 
participle  of  frequent  occurrence  in  tiie  M 
books.  Ad  diem  in  brevi  eontenium ;  si 
the  day  contained  in  the  writ  .FletOf  Hh. 
9,  c.  64,  §  11.  Conteniarum  m  oorte  nes- 
tra.  Mag.  Cart.  9  Hen.  HL  c  37.  /a 
hoc  carta  eontentce.    Id. 

CONTEB.  L  Fr.  Against  1  AmI 
49. 


Digitized  by 


Google 


OON 


(S«6) 


OOK 


OONTERFET.  L.  Ft.  Counterfeit 
Clypt  <m  conteifet  money,  Mem,  in  Scace, 
T.  20  Edw.  L 

CONTERMINOUS,  [from  con,  together, 
and  ierminuSy  m  boundary.]  Adjacent  or 
adjoinii^;  liaving  common  boondaries. 
HtUi^e  Miii.  Cam.  Law,  98. 

CONTEBROLLK  L.  Fr.  In  old  Eng- 
lish law.  A  counter-roll  Stat,  Weetm. 
L  c  10.    See  Counter-roll. 

To  CONTEST.  [Lat  contestari,  to  call 
to  witness.]  To  defend  a  suit  or  other 
jadicial  proceeding ;  to  dispute,  oppose  or 
resist  a  claim  hj  course  of  law;  to  litigate, 
(m  the  part  of  a  defendant* 

This  word  has  entirely  lost  the  original 
sense  of  its  Latin  form  contestari,  which, 
in  the  old  Roman  law,  was  applied  prima- 
nlj  to  the  proceedings  on  the  part  of  the 
fiUttnHff,  When  the  j^aintiff  opened  the 
proceedings  before  the  prsstor,  hj  stating 
his  cause  of  action,  it  was  the  custom  for 
him  to  call  upon  the  by-standers  to  act  as 
mTnesset,  which  act  was  called  anteetarij  or 
eontestari.  Feetue  de  Verb,  Signif,  voc 
Conteetari.  Therefore  it  was  always  said 
of  the  plaintifi^  actor  litem  contestatur, 
(the  plaintiff  contests  the  suit).  Diff,  46. 
2.  28.    See  Contestatio  litis, 

CONTESTATIO  LITIS.  Lat  In  the 
ciyil  law.  Contestation  of  suit  A  narra- 
tire  of  the  controversy  made  by  both  the 
parties  to  a  suit  before  the  praetor,  includ- 
ing the  plaintiff's  statement  of  his  claim, 
ad  the  defendant's  answer  thereto.  So 
called,  because  originaUy  conducted  before 
witnesses,  (testee).  ffalli/ax,  Anal.  b. .  8, 
cL  9,  num.  20.  Ifov.  96,  c.  1.  1  Mac- 
held.  Civ.  Law,  205,  §  203.  This  applicar 
tion  of  the  term  is  retained  in  the  canon 
law.     Id,  ibid.  Eaufmann's  note. 

The  legal  ouality  which  a  suit  assumed 
through  the  plaintiff's  statement  of  his  case, 
and  Uie  defendant's  answer  thereto.  Id. 
ibid. 

In  eaiiy  English  law.  The  process  of 
coming  to  an  issue  in  pleading ;  the  attain- 
ment of  an  issue,  or  the  development  of 
the  point  in  controversy,  by  the  alternate 
and  contradictory  statements  of  the  respec- 
tive parties;  the  issue  itself,  so  attained  or 
produced.*  Steph,  PL  Appendix,  Note 
(89).  Jforteicue  de  LL.  AngL  c  20. 
CtMPm  MisL  En^  Lam,  216.  More  com- 
monly termed  h'^cofi<effto<io,(q.  v.)  FUta, 
lib.  6,  c  15,  §  8. 

The  meaning  of  this  term  in  the  civil 
Isw  aeema  to  have  been  misapprehended 


by  Blackstone,  who  makes  it  monymous 
with  defence  in  common  law  pleading.  8 
Bl.  Com.  296.  Steph.  PL  Appendix,  Note 
(39).  In  the  practice  of  the  ecclesiastical 
courts,  however,  (which  he  may  have  had 
in  view,)  contestation  of  suit  has  this  sig> 
nification  of  defence.  Hdllifax,  Anal.  b.  8, 
cL  11,  num.  9.  And  litis  contestatio  has 
the  same  meaning  in  Germany.  1  Mack. 
Civ,  Law,  205,  ]f  aufinann's  note. 

CoBtettatii  litii  eget  termlioi  eoitndiftB- 
rlMt  An  issue  requires  terms  of  contra- 
diction. Jenk,  Cent.  117.  To  constitute 
an  issue,  there  must  be  an  affirmative  on 
one  side  and  a  negative  on  the  other.  See 
Issue.  A  misapprehension  of  the  mean- 
ing of  contestatio  litis,  in  this  maxim,  has 
led  to  some  absurd  translations.  See 
Branch's  Princ.     Wharton's  Lex. 

CONTINENGIA.  Span.  In  Spanish 
law.  Continency  or  unity  of  the  proceed- 
ings in  a  cause.  White's  New  Recop.  b.  8, 
tit  6,  ch.  1. 

CONTINENS.  [bom  continere,  to  hold 
together.]  In  the  civil  law.  Continued ; 
continuous ;  holding  togeUier ;  joined  to- 
gether. Buildings  m  the  suburbs  of  Rome 
were  said  to  be  continentia,  and  in  conti- 
nentibus.  Dig.  50. 16.  2.  pr.  Id.  50.  16. 
189.    Id.  50.  16.  178.  1.     See  Abesse. 

CONTINENTIA.  L.  Lat  [from  conti- 
nere,  to  hold  together.]  In  old  English 
practice.  Continuance  or  connexion.  Ap- 
plied to  the  proceedings  in  a  cause.  Bract 
foL  862  b. 

Countenance.  Fleta,  lib.  1,  c  48,  §  2. 
See  Contenementum. 

CONTINGENCY,  [from  Lat  «m«»n^er*, 
to  happen.]  An  event  that  may  or  may 
not  happen ;  a  possibility. 

CONTlNGE&iCY  WITH  A  DOUBLE 
ASPECT.  A  contingent  remainder,  (q.  v.) 
limited  in  substitution  for  another  contin- 

fent  remainder  in  fee  simple.  As  if  land 
e  given  to  A.  for  life,  and,  if  he  have  a  son, 
then  to  that  son  in  fee ;  and  if  he  have  no 
son,  then  to  B.  in  fee.  1  Steph.  Com. 
802. 

CONTINGENT  ESTATE.  An  estate 
which  depends,  for  its  effect,  upon  an  event 
which  may  or  may  not  happen ;  as  an  es- 
tate limited  to  a  person  not  «n  esse^  or  not 
yet  bom.  2  CreM'9  Beat  Prop.  4,  §  946. 
CONTINGENT  LEGACY.  A  f^acy 
riven  to  a  person  at  a  future  uncertain  time, 
Siat  may  or  may  not  arrive ;  as  ^  at  his 
age  of  twenty-one,"  or  "i^"  or  "  when  he 
attains  twenly-one."    2  BL  Com.  618.    t 
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SUpk.  Com.  259.  Wttrd  on  Zepadei^ 
172. 

CONTINGENT  EEBiAINBER.  Are- 
mAinder  limited  to  take  effisct  either  to  a 
dabioua  and  ascertain  person,  or  npon  a 
dabioos  and  uncertain  event,  (and  by  which 
no  present  interest  passes,)  so  that  the  par- 
ticular estate  may  chanee  to  be  determined, 
and  the  remainaer  never  take  effect*  2 
BL  Cam.  169. — ^A  remainder  limited  either 
to  an  uncertain  person,  or  upon  an  uncer- 
tain event ;  that  is,  to  a  person  not  in  ette, 
or  not  ascertained,  or  upon  an  event  which 
mav  not  happen  at  all,  or  not  happen  until 
after theparticular estate  is determmed.  1 
SUph,  Com.  301. — ^A  remainder  limited  so 
as  to  depend  on  an  event  or  condition  which 
may  never  happen,  or  be  performed ;  or 
which  may  not  happen  or  be  performed 
till  after  tiie  detemunation  of  the  preceding 
estate.  Ftame  on  Contingent  BemaimUrij 
8.  See  2  Crabb's  Real  Prop.  965,  §  2830. 
4  Kenfs  Com.  206, 208,  note.  1  HuUanTi 
Seal  Prop.  496.     See  Remainder. 

CONTINGENT  USE.  A  use  limited 
to  take  effect  upon  the  hi^>pening  of  some 
future  contingent  event ;  as  where  lands  are 
conveyed  to  the  use  of  A.  and  B.  after  a 
marriage  shall  be  had  between  them.  2 
BL  Cwn.  334.  Otherwise  called  a  future 
use,  and  sometimes,  though  inaccurately, 
a  springing  use.  Gilbert  on  Uee^j  (by  Sng- 
den,)  cited  2  Odtty'e  Bl.  Com.  334,  note. 
These  are  properly  uses  to  take  effect  as 
remainders.  Id.  ibid.  See  1  Co.  120; 
Chudleigh^s  case.  1  AneUreon^  309.  4 
JTenee  Com.  237—247.  1  Hilliw^s  Real 
Prop.  523.     See  Scintilla  juris. 

CONTINGERE.  Lat  In  old  English 
law.  To  touch ;  to  be  connected  with,  or 
akin  to.  Qui  sese  nan  contingnnt;  who 
are  not  of  kin  to  each  other.  Bract.  foL 
26  b. 

CONTINUAL  CLAIM.  [L  Lat  con- 
tinuum clameum.']  In  old  English  law.  A 
formal  claim  made  by  a  party  entitled  to 
enter  upon  any  lands  or  tenements,  but  de- 
terred from  such  entry  by  menaces,  or 
bodily  fear,  for  the  purpose  of  preserving 
or  keeping  alive  his  rignt  It  was  called 
continual,  because  it  was  required  to  be  re- 
peated once  in  the  space  of  every  year  and 
day.  It  had  to  be  made  as  near  to  the  land 
as  the  party  could  approach  with  safety,  and 
when  made  in  due  form,  had  the  same 
effect  with,  and  in  all  respects  amounted  to 
a  l^al  entry.  LitL  sect  41 9-— 423.  Co. 
lAtU  250  a.    ZBL  Com.  175.    Lord  Coke 


caHs  it  an  entry  in  law,  and  says  that  it  ii 
as  strong  as  an  entry  in  deed.  Co.  lAtL 
256  b.  It  has  been  ktely  aboMed  is 
England,  by  stat  3  d(  4  Will  lY.  c  27, 
§11.     1  Steph.  Com.  412. 

CONTINUANCE.  [L.  Lat  contimsr 
tic]  In  ancient  practice.  The  adjoam- 
ment  of  the  proceedings  in  a  cause  from 
one  day  or  one  term  to  another. 

The  entry  of  such  adjournment  on  the 
record,  expressing  the  ground  of  the  ad- 
journment, and  appointmg  the  parties  to 
re-appear  at  the  given  day.  StepL  PL  81, 
81,  (Am.  ed.  1824). 

In  modem  practice.  The  postponemeal 
of  the  proceedings  in  a  cause,  as  pot^ 
off  a  trial,  A;c  United  States  JH^ 
Continuance  and  Ai^oumment 

An  entry  made  upon  the  record  of  s 
cause,  for  the  purpose  of  formally  contiinh 
ing  it  in  court ;  or  rather,  for  the  purpose 
of  property  connecting  the  proceecnigs  on 
the  record.*  Before  declaration,  the  con- 
tinuance is  by  dies  datuSj  (q.  v.) ;  after  d^ 
daration,  and  before  issue  joined,  the  pro- 
ceediim  are  continued  by  imparkmee,  (q. 
V.) ;  after  issue  joined,  and  bdbre  verdict, 
by  vieecomes  non  misit  breve  (q.  v.);  asd 
after  verdict  or  demurrer,  by  curia  adffisan 
vult,  (q.  V.)  ffardr.  365,  366.  1  IWs 
Pr.  678.  But  some  of  these  continusooes 
are  now  disused,  and  in  En^and  thejire 
entirely  abolished.  Rules  Su.  T.  4  WUL 
IV. 

*^*  The  adioumments  under  the  old 
practice  were  always  actually  made  in  each 
cause,  by  express  direction  of  the  eoori; 
and  the  entries  of  them  upon  record  were 
made  m  court  at  the  time  of  their  bdug 
so  directed,  such  entries  being  the  only 
evidence  the  court  would  admit,  of  the  man- 
ner in  which  the  cause  was  disposed  o£  Is 
order  to  estimate  the  peculiar  proprie^  of 
these  entries,  we  must  refer  to  the  twofan- 
damental  principles  of  the  ancient  practice ; 
the  first  of  which  was,  that  the  action  most 
be  under  the  immediate  supervision  of  the 
court,  throughout  its  whole  course,  from  be- 
ginning to  end,  and  that  no  act  could  be 
done  by  the  parties  except  when  in  couit 
Under  this  rule,  the  proceedings  could  not 
be  suspended,  and  tne  parties  dismissed 
even  temporarily,  without  leave,  nor  could 
the  parties  come  again  into  court,  and  the 
proceedings  be  resumed,  witiiout  similsr 
leave,  by  having  a  day  previously  yiwei^Ui 
them  for  that  purpose.  The  seccmd  prin- 
ciple was,  that  the  record  must  fMn9  tie 
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aeUon,  keeping  pace  with  every  step  of  it, 
and  accounting  for  every  thing  that  was 
done  dani^  its  progress^  so  as  to  show 
the  proper  reason  for  it,  viz.  the  direction 
of  we  coort  A  compliance  with  these 
two  principles  was  &cilitated  hj  the  cii^ 
comstances  of  the  parties  personally  ap- 
pearing and  pleading  in  open  court,  and 
of  the  record  being  a  contemporaneous 
minute  of  the  proceedings.    See  Record. 

CONTINUANDO.  L.  Lat  (By  con- 
tinuing.) In  old  pleading.  A  word  for^ 
merly  used  in  a  q>ecial  declaration  of  tres- 
pass, where  the  plaintiff  would  recover 
damages  for  several  trespasses  in  the  same 
action.  TemuM  de  la  Ley.  Thus,  in  tres- 
passes of  a  permanent  nature,  where  the  in- 
jury was  continually  renewed,  (as  by  spoil- 
ing or  consuming  the  herbage  with  the 
d^ndant*s  cattle,)  the  declaration  might 
allege  the  injury  to  have  been  committed 
hf  cmimuatum  from  one  given  day  to 
another,  (which  was  called  laying  the  ac- 
tion with  a  continuandoj)  instead  of  com- 
pelling the  plaintiff  to  bring  separate  actions 
tor  every  day's  separate  offence.  3  £1. 
OmL  212.  1  Ld.  Baym.  240,  824.  The 
form  of  words  was  this :  continuando  trans- 
greeeionem  prcedictatHj  (tc.  h  praedicio  die^ 
ik,  usque  talem  diem  ;  (by  continuing  the 
aforesaid  trespass,  he.  from  the  day  fore- 
said, <kc  to  such  a  day ;)  and  so  including 
the  last  trespass.  Tertnes  de  la  Ley.  It 
has  now,  however,  become  obsolete.  3 
Chili.  BL  Com.  212,  note. 

CONTRA.  Lat  JPL  Fr.  cmtre,  conter.] 
Against;  in  opposition  to;  contrary  to; 
on  the  opposite  side ;  the  contrary.  A 
term  constantly  used  in  the  reports,  to  de- 
note the  opposition  of  counsel  in  a  cause ; 
tiie  disallowance  by  the  court  of  a  point  in 
ai^roment,  {curia  contra) ;  and  the  oppo- 
siUon  of  cases  cited  as  establishing  opposite 
doctrines.  ^  contra,  (q.  v.)  is  sometimes 
rued  in  the  same  sense. 

In  some  of  the  older  books,  contra  is 
used  instead  of  versus,  in  the  titles  of 
causes,  like  the  old  Scotch  "om/mtr." 
See  Reports  in  Chanc.  per  tot 

CONTRA  BONOS  MORES.  Lat 
Against  good  morals.  Hob.  167.  This 
phrase  occurs  in  the  Roman  law.  Cod. 
8.  39.  4. 

CONTRA  FORMAM  FEOFFAMENTI. 
L.  Lat  (Contrary  to  the  form  of  the  feoff- 
ment) In  old  English  law.  A  writ  that 
formerly  lay  for  a  tenant,  or  his  heir,  en- 
feoffed of  certain  lands  or  tenements  by 


charter  of  feoflhient  frt>m  a  lord  to  do  cer- 
tain services,  and  especially  suits  to  his 
court,  who  was  afterwards  distrained  for 
more  services  than  were  mentioned  in  the 
charter.  CovM.  Termes  de  la  Ley.  Beg. 
Grig.  176. 

CONTRA  FORMAM  8TATUTL  L. 
Lat  (Against  the  form  of  the  statute.) 
In  old  {Heading.  A  phrase  used  at  the 
conclusion  of  indictments  hiid  on  an  offence 
created  by  statute,  and  of  declarations  on 
penal  statutes,  and  held  to  be  essentiaL 
1  Ld.  Baym.  150,  342,  343.  4  Steph. 
Com.  377.  Contra  formam  statuti  in  tali 
casu  editi  et  provisi ;  against  the  form  of 
the  statute  in  such  case  made  and  provided 
Towns.  PI.  164.  The  use  of  the  corres- 
ponding English  phrase  is  still  generally 
neld  to  be  essential,  though  ihe  strictness 
of  the  rule  on  this  point  has  been  sometimes 
relaxed.  1  ChitU  PI.  372,  373.  4  Steph. 
Com.  uh.  sup.  1  Penn.  SL  B.  154.  1 
Oilman's  (HI)  B.  333,  440.  10  Bichard- 
son's  Law  B.  152.  Lewis'  U.  S.  Crim. 
Law,  644—686. 

CONTRA  INHIBITIONEM  NOVI 
OPERIS.  Lat  Contrary  to  the  prohibi- 
tion of  a  new  work ;  contrary  to  the  law 
prohibiting  the  erection  of  a  new  building. 
A  phrase  supposed  to  be  derived  from  the 
title  De  nov%  operis  nuntiatione  in  the  civil 
law,  {IHg.  39.  1,)  and  made  use  of  by 
Blackstone  to  shoj^,  by  the  total  misappre- 
hension of  its  meaning,  the  gross  ignorance 
of  the  terms  of  the  civil  law  formerly  mani- 
fested by  the  judges  and  counsel  in  the 
common  law  courts.  1  Bl.  Com.  22, 
note  (o). 

CONTRA  JUS  BELLL  Lat  Against 
the  law  of  war.  Orotius,  lib.  3,  c  11,  §  15. 
1  Kent's  Com.  6. 

CONTRA  JUS  COMMUNK  Lat 
Against  common  right  or  law ;  contrary  to 
the  rule  of  the  common  law.  Bract.  foL 
48  b. 

CONTRA  LEGEM.  Lat  Against  the 
law.  Contra  legem  facit,  qui  id  facit  quod 
lex  prohibet ;  he  acts  against  the  law,  who 
does  that  which  the  law  forbids.  Dig.  1. 
3.  29. 

CONTRA  LEGEM  TERR^  Lat 
Against  the  law  of  the  land.  Mag.  Cart. 
Johan.  c  55. 

Cofltra  nsgtatem  prineipia  nen  est  dispii- 
taildlim.  There  is  no  disputing  against  one 
who  denies  first  principles.     Go.  Litt,  343. 

Centra  non  Ttlentem  igere  nulla  enrrit 
pmeriptio.    Against  one  who  is  unable  to 
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act,  DO  prescription  rnns.  Statates  of  limi- 
tations do  not  ran  against  parties  under 
disability.  Broom's  Max.  398,  399,  [700]. 
See  6  Texcu  B,  223. 

CONTRA  OMNES  GENTES.  Lai 
Against  all  people.  Formal  words  in  old 
covenants  of  warrantj.    Fleta,  lib.  3,  c 

14,  g  11. 

CONTRA  PACEM.  Lat  Against  the 
peace.  Contra  pacem  domini  regis  ;  against 
the  peace  of  the  lord  the  king.  Phrases 
used  in  indictments,  and  in  civil  actions  of 
trespass,  to  signify  that  the  acts  complained 
of  are  conunitted  against  the  peace  of  the 
king,  or  public  peace.  1  Chiit,  PL  388. 
^^Agidnst  the  peace  of  the  people,"  or 
*' conunonwealtb,**  is  the  phrase  used  in 
American  law.  Lewis'  U.  S.  Crim,  LaWy 
644—686. 

By  the  ancient  law,  in  all  peculiar  juris- 
dictions, offences  were  said  to  be  done 
against  his  peace  in  whose  court  they  were 
tried ;  in  a  court  leet,  contra  pacem  domini 
(against  the  peace  of  the  lord) ;  in  the  court 
of  a  corporation,  contra  pacem  hallivorum 
(against  the  peace  of  the  bulif^) ;  in  the 
sheriff's  court  or  toura,  contra  vacem  vice 
eomitiSy  (against  the  peace  of  the  sheriff). 
1  Bl.  Com.  111.  Bract  foL  145  b.  FUta, 
lib.  2,  c  63,  §  1.     See  Pax,  Peace. 

CONTRA  TABULAS.  Lat  In  the 
civil  law.  Against  the  will  (testament). 
Dig.  37.  4.  • 

CONTRA  VADIUM  ET  PLEGITJM. 
L.  Lat.  In  old  English  law.  Against 
gage  and  pledge.  Bract,  fol.  15  b.  FUta^ 
Bb.  1,  c.  42,  8  2. 

CoBtn  ventatem  lex  iiuiqnam  aliqaid 

pennittit.  The  law  never  suffers  any  thing 
contrary  to  troth.     2  Inst.  252. 

CONTRABAND,  [from  Lat  cmtra, 
against,  and  L.  Lat  hannum,  ItaL  bando, 
an  edict  or  proclamation ;  Fr.  contrebande.] 
Against  law  or  treaty;  prohibited.*  Goods 
exported  from,  or  imported  into  a  country 
against  its  laws.  Brande. — Articles,  the 
importation  or  exportation  of  which  is 
prohibited  by  law.  P.  Cyclopcsdia.  See 
Comtrehande. 

CONTRABAND  OF  WAR.  In  intei^ 
national  law.  Goods  which  neutrals  are 
prohibited  horn  carrying  during  war  to  the 
Delligerent  parties ;  or  which  a  belligerent 
has/oy  the  law  of  nations,  the  right  of 
preventing  a  neutral  from  furnishing  to  an 
enemy ;  and  which,  while  in  transitu^  are 
Uable  to  seizure  and  confiscation  ;  such  as 
aima  and  warlike  stores,  or  what  are  termed 


munitums  of  war.  1  Kew^s  Com.  135,  ff 
uq.  Brande.  Provisions  and  other  artidei 
are  sometimes  contraband  and  sometimes 
not,  according  to  circumstances.  1  Zaif  s 
Com.  13B— 143.  It  is  the  imit  Mid 
[warlike  purposes]  which  detenniiie  an  u^ 
tide  to  be  contraband.  Id.  141.  See 
WheatotCs  Intern.  Law,  609—629. 

CONTRACT.  [LaL  cmtraetvs,  from 
contrahercy  to  draw  together.]  An  agree- 
ment, upon  sufficient  consideration,  to  do 
or  not  to  do  a  particular  thing.  3  Bl 
Com.  442.  Otherwise  variously  defined  as 
follows : 

An  agreement  of  two  or  more  persons, 
upon  sufficient  consideration,  to  do  or  not  to 
do  a  particular  thing.    2  Kenfs  Com,  449. 

An  agreement  in  which  a  party  nnde^ 
takes  to  do,  or  not  to  do  a  particular  thing. 
Marshall,  C.  J.  4  WheaUm^s  R.  122, 197. 
A  compact  between  two  or  more  paitiei. 
Id.    6  CrancKs  R.  Si,  186. 

An  agreement  between  two  or  more 
persons,  to  do  or  not  to  do  a  particnlar 
thing.  Taney,  C.  J.  11  Peter/  Rm, 
512. 

A  covenant  or  agreement  between  two 
parties,  with  a  lawfril  connderation  or 
cause.  Wesfs  Symbol,  part  1,  lib.  1,  §  10. 
CowelL    Blount 

A  deliberate  engagement  between  com- 
petent parties,  upon  a  legal  consideration, 
to  do,  or  to  abstain  from  doing  some  act 
Story  on  Contracts,  §  1. 

An  agreement  or  covenant  between  two 
or  more  persons,  in  which  each  party  binds 
himself  to  do  or  forbear  some  act,  and 
each  acquires  a  right  to  what  l^e  other 
promises.     Encyclop.  Amer,     Webster, 

A  mutual  promise,  upon  lawful  conside^ 
ation  or  cause,  which  oinds  the  parties  to 
a  performance.     Webster. 

The  writing  which  contains  the  agree- 
ment of  parties,  with  the  terms  and  condi- 
tions, and  which  serves  as  a  proof  of  the 
obligatioiL  Id.  This  last  is  a  distinct 
signification  of  the  tenn.  See  2  Hilft 
(N.  Y.)  R.  651. 

An  act  of  the  legislature  may  be  a  ecat 
tract.  A  grant  of  lands,  with  a  perpetoal 
exemption  from  state  taxes,  is  a  contract, 
*^  the  obligation"  of  which  cannot  be  ''im- 
paired" by  a  subsequent  act  of  tlie  kgis- 
fature  levying  a  state  tax  on  such  lands.  5 
Ohio  St  &  361.  So,  a  charter  is  a 
contract,  within  the  meaning  of  the  con- 
stitution of  the  United  States,  between  &e 
state  granting  the  duurier  and  tbe  eospon- 
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tion  created  by  it,  the  obligation  of  wbich 
the  state  legislatore  caomot  impair.  27 
Mississippi  M.  517. 

%*  Mr.  Stephen  objects  to  the  definition 
of  Slackstone  (suprUy)  1,  ^at  the  word 
apreement  itself  requires  definition  as  much 
as  contract;  2,  that  the  existence  of  a  con- 
sideratioTij  thou^  essential  to  the  validity 
of  a  parol  contract,  forms  properly  no  part 
of  the  idea;  and  3,  that  the  definition  takes 
no  sufficient  notice  of  the  mutuality  which 
properly  distinguishes  a  contract  ifrom  a 
promise.    2  Steph.  Com,  109,  note.     His 
own  words  of  definition  are :  "  A  contract 
or  agreement  is  where  a  promise  is  made 
on  one  side,  and  assented  to  on  the  other; 
or  where  two  or  more  persons  enter  into 
engagement  with  each  other,  by  a  promise 
on  either  side."    Id.  108,  109.    As  to  the 
word  offreem^nt,  it  may  be  observed  that 
some  word  of  the  kind  seems  essential  to 
constitute  the  basis  of  any  definition  of  con- 
tract that  can  be  attempted.    Agreement 
appears  to  be  ^e  translation  of  conventio  in 
the  civil  law  definition  of  the  term,  but  falls 
short  of  the  orimnal  (a  coming  together)  in 
expressiveness,  Desides  being  liable  to  the 
objection  of  being  a  synonyme  (or  nearly 
so,)  of  the  word  which  it  is  selected  to  de- 
fine.   Its  use,  however,  has  the  support  of 
the  highest  authority  in  ancient  and  modem 
law. — As  to  the  idea  of  a  consideration^  it 
will  be  seen  that  it  has  been  admitted  into 
the  best  definitions  of  contract,  both  ancient 
and  modem,  (except  that  of  Chief  Justice 
Marshall,)  that  have  been  firamed ;  and  its 
materiality  to  complete  the  idea  of  a  con- 
tract is  forcibly  shown  by  the  circumstance, 
that  in  that  class  of  contracts  (those  by 
specialty  or  under  seal)  in  which  no  con- 
sideration in  fact  is  required,  one  is  always 
presumed  by  bw,  the  form  of  the  instru- 
ment being  held  to  import  a  consideration. 
See  2  Kenfs  Com,  450,  note.— The  thurd 
objection  of  Mr.  Stephen  to  the  definition 
of  Blackstone,  that  it  takes  no  sufficient 
notice  of  tlie  mutuality  of  a  contract,  has 
apparently  more  weight;  although,  from 
Blackstone's  own  analysis  of  his  definition, 
it  would  seem  that  he  intended  the  idea  of 
mutuality  to  be  conveyed  by,  and  implied 
in  the  word  agre&nent  itself^  which,  in  an- 
other passage,  he  describes  as  "  a  mutual 
bai^gain  or  convention."    2  Bl,  Com,  442. 
On  the  whole,  notwithstanding  these  ob- 
jections^ the  correctness  of  the  definition 
of  Blackstone  rem^s  essentially  unim- 
peached,  and  it  certainly  enjoys  the  prefer- 
Voi.  L  24 


ence  of  the  best  authority.  2  Kenfs  Com. 
499,  460.  Story  on  Contracts^  ubi  supra. 
The  modem  use  of  the  word  contract,  as 
a  generic  term  for  all  sorts  of  obligations, 
(including  those  created  by  record  and  by 
specialty,)  though  establiaSied  on  high  au- 
thority, seems  to  be  an  undue  extension  of 
the  proper  meaning  of  the  term,  and  has 
thrown  much  difficSty  in  the  way  of  accu- 
rate definition.  Contract  is  obviously  de- 
rived (through  contractus,  a  term  of  the 
civil  law,)  fi-om  contrakere,  to  draw  together ; 
importing  the  same  radical  idea  with  agree- 
ment, but  with  a  stronger  expression  of 
mutuality  in  the  use  of  the  particle  con. 
See  Agreement,  Mutuality,  indeed,  is  of  its 
very  essence ;  not  only  mutuality  of  assent^ 
implying  firee  and  deliberate  action  of  the 
parties  m  coming  into  the  contract,  but 
mutuality  of  act  also, — ^mutuality  in  the 
things  agreed  to  be  done  by  the  contract ; 
each  p^y  engaging  to  do,  or  not  to  do 
certain  things.  There  is,  in  Lord  Coke's 
phrase,  (though  not  in  the  etymological 
sense  in  which  he  used  it,)  act  against  act, 
{ojctus  contra  actum),  2  Co,  16.  7  Man, 
db  Gr.  998,  arg.  and  note.  Thus,  in  the 
contracts  of  sale,  bailment  and  for  the  per- 
formance of  work,  there  are  acts  to  be  done 
by  both  parties ;  the  one  engaging  to  de- 
liver the  article  or  perform  the  work,  and 
the  other  to  pay  the  price,  to  use  the  article 
carefully,  &c  So,  in  the  contracts  of 
partnership  and  marriage,  the  engagements 
are  mutual.  Engagements  of  this  descrip- 
tion, and  no  others,  seem  to  come  properly 
under  the  denomination  of  contracts.  In 
a  bond,  on  the  other  hand,  there  is  none  of 
this  kind  of  mutuality ;  there  is  no  act  to 
be  done  by  the  obligee  to  make  the  instru- 
ment binding;  the  obligation  is  all  upon 
the  side  of  the  obligor.  In  a  judgment, 
there  is  not  only  no  mutuality  of  act,  but 
not  even  mutuality  of  assent;  the  obligation 
being  fastened  upon  the  party  by  the  law, 
wheSier  he  wills^it  or  not ;  judicium  reddi- 
tur  in  invitum.  Hence,  judgments  have 
very  properly  been  denied  to  be  contracts, 
notwithstanding  the  doctrine  of  Blackstone, 
that  a  contract  is,  in  such  cases,  implied. 
Lord  Mansfield,  3  Burr,  1645.  1  Cowen^s 
R,  316.  Story,  J.  1  Mason's  R,  288. 
The  impropriety  of  applying  the  term  con- 
tract to  bonds  and  judgments  seems  to  be 
virtually  admitted  by  Mr.  Chitty,  who  uses 
obligation  as  an  alternative  word  of  descrip- 
tion, in  regard  to  both.  Chitty  on  Con- 
tracts^  2,  4.    See  Obligatian. 
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CONTRACT,  Ohligatum  of.  See  Ob- 
ligation of  Contract, 

CONTRACT  OF  SALK  A  contract 
bj  which  one  of  the  contracting  parties^ 
called  the  seller,  enters  into  an  obligation 
to  the  other,  to  caose  him  to  have  freely  by 
a  title  of  proprietor,  a  thing,  for  the  price 
of  a  certain  sum  of  money,  which  the  other 
contracting  party,  called  the  bnyer,  on  his 
part  obliges  Idmself  to  pay.  Pothierj  Contr, 
^5a/f,PreLart 

CONTRACTATIO.    See  Contreetatio. 

CONTRACTION.  The  shortening  or 
drawing  together  of  a  word  by  the  omission 
of  one  or  more  letters,  and  sometimes  of  a 
syllable.  This  was  a  pecnliar  feature  of 
the  ancient  court  hand  (q,  v.)  in  which  re- 
cords were  written  in  England;  and  was 
adopted  in  the  earliest  pnnted  law  books 
in  Latin  and  French,  such  as  Bracton, 
The  Register,  Britton,  the  Year  Books,  and 
others.  A  very  common  kind  of  contrac- 
tion was  by  the  omission  of  the  letters  m 
and  n  when  they  followed  a  vowel,  the 
omission  being  denoted  by  a  horizontal 
mark  or  dash  over  the  latter.  Various 
other  arbitrary  marks  over  and  through 
the  letters  retained  were  employed,  which 
cannot  be  represented  without  types  cast 
expressly  for  the  purpose.  The  following 
is  a  list  of  the  principal  contractions,  as 
taken  from  the  works  above  mentioned : 

a  for  am;  as  to  for  tarn, 

a  for  an  ;  as  ate  for  ante. 

e  for  em  ;  as  ide  for  idem. 

e  for  en;  as  metio  for  mentio. 

e  for  ce  ;  as  hec  for  hcec, 

i  for  im;  as  eni  for  enim. 

i  for  in  ;  as  iter  for  inter. 

0  for  om  ;  as  oni  for  omni. 

0  for  omn  ;  asoes  for  omnet. 

0  for  on  ;  as  cotra  for  contra. 

u  for  um  ;  as  du  for  dum. 

u  for  un  ;  as  nuc  for  nunc. 

b^  for  bus  ;  as  hairedib^  for  ha^edibu9. 

(f  for  due  ;  as  eecund*  for  eecundue. 

^  for  gis;  as  reg*^  for  regie. 

€  or/  for  iue  or  jue;  as  cui^  for  cujue. 

V  for  Iue  ;  as  mascuV  for  maeculue. 

♦n'  for  mue  ;  a&proeeipinC  for  prcecipimus, 

fC  for  nue  ;  as  iwan'  for  manue, 

n  for  omin  ;  dno  for  domino. 

p  for  per  ;  as  pactis  for  peractis. 

p  for  prce  ;  as  pdictus  for  proedictue. 

p  for  pro  ;  as  ppter  for  propter. 

2>'  for  pue  ;  as  corp^  for  corpue. 
q  and  qd  for  quod. 

-q  for  quam  ;  qyie  for  quamvii. 


r*  for  m  ;  as  tutor^  for  tutorit. 
r  for  rev  ;  aabre  for  bretfe. 
r  for  rum  ;  as  alior  for  aliorum. 
r  for  rat;  as  gria  for  gratia, 
t  for  ^  ;  as  dot^  for  dotie. 
^  for  tus;  as  reef  for  rectus. 
The  following  are  examples  of  double  or 
more  complex  contractions : 

ateq  for  antequam.     BracU  foL  204  b. 
attatcB  for  attermmatOL    FUtOy  lib.  2,  c 
3,  §4. 
coem  for  eommunem.    Reg.  Orig.  11. 
coia  for  communiam.     Yearb.  M.  9  E 
VL  8. 

coponif  for  componitur.    Bract  fol  222. 
cro  for  craetino.     1  Inst.  Cler.  9. 
danu  for  ciainnum.     ^rort.  foL  221. 
dcm  for  dictum.    Mem.  in  Sea/cc  P.  20 
Ed.L 

epiy  epo  for  epiecopiy  Ac    Bract.  foL  249. 
Aw  for  habeo.     Yearb.  M.  9  H.  VL  8. 
hmi  for  kujuemodi.     Bract  foL  180. 
hoi  for  Aomtni.     M.  9  H.  VL  a 
Aut<  for  habuit     M.  20  H.  VL  10. 
ibm  for  ibidem.    Beg.  Grig.  97  b. 
moledinu  for  fito^^mf »n«m.  j^roc/.  fol  22L 
noia  for  nommo.     Id.  foL  212  b. 
nrm  for  nostrum.    Id.  foL  249. 
Ota  for  omnia.     M.  9  H.  VL  8. 
oibs  for  omnt^tM.     7Wn«.  PL  21. 
o»6u«  fribfis  for  omni6u«/ra<n6tit.    H. 
9H.  VL8. 

otm  «cor«m  for  omnium  sanctorum.    M. 
19  H.  VL  15. 
ostededu  for  ostendendum.  Beg.  Orig.  70. 
pat  for  paratus.    P.  18  H.  VL  9. 
pd  for  prcedictus.    Beg.  Orig.  10  b. 
pedete  for  pendente.     Id.  77  b. 
phibic  for  prohibitionem.     Id.  67  b. 
raco«  for  ratione.     M.  7  Ed.  HI.  74. 
sacraetu  for  Murom^nhtm.  M.  9  H.VL  13. 
«ccto  for  <caccaru>.  Jfm.tn5c.H.18E.L 
scdm  for  secuncftim.     i^^.  Orty.  11,  76, 
117. 

to<tf  for  tantum.     Bract  foL  206. 
uu  for  ttnum.  M.  9  H.  VL  8.    Andsee 
1  Inst  Cler.  3—14. 

The  foUowingare  some  of  the  principal 
contractions  in  French : 

ape  for  apres.    Dytr^  31,  (Fr.  ed). 

aws,  for  avero. 

auc  for  auncestre. 

bre  for  6re/e. 

c  for  ceo. 

chre  for  cAor^re.     M.  8  H.  VL  81. 

co^  for  cmterpU.     M.  10  H.  VL  56. 

do  for  (ione. 

e  for  €n. 
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$e  for  etre. 

exon  for  excepcibn.    H.  2  E.  11.  30. 

frakteeet  for  franktenement  M.  19  H. 
VL16. 

getz  for  gentz. 

Lodr  for  Londres, 

muiets  for  muniments,     M.  1 0  H.  VI.  2  3. 

nre  for  nostre, 

p  foT  jper,  par. 

p^^  for  pur  ceo  que, 

pole  for  parole, 

sank  for  saunlc, 

9y  so  for  son, 

tent  for  tenement, 

teps  for  <m^«. 

<m«  for  terme.     Dyer,  31. 

M  for  vers.     And  see  -ffrtW.  passim. 

Even  English  words  were  sometimes  ex- 
pressed in  me  same  way : 

siffle  woa  for  single  woman,  M.  10  H, 
m.10, 

CONTRACTUS.  Lat  [from  cmtra- 
here,  q.  v.]  Contract ;  a  contract ;  con- 
tracts.    See  Contract, 

Contraetos  ex  tnrpi  eansa,  vel  contra  bonos 

flloreS)  nallDS  fSt.  A  contract  founded  on 
a  base  consideration,  or  against  good  mor- 
als, is  null.  Hob,  167.  This  is  the  same 
in  substance  with  the  maxim  of  the  civil 

law:  Pacta  qns  tnrpem  eansam  continent 

ion  sunt  obserranda.  Agreements  upon  a 
base  consideration  are  not  to  be  kept,  or 
enforced.     Dig,  2.  14.  27.  4. 

Contrattos  legem  ex  conventione  acclpinnt. 

Contracts  take  their  law  from  the  agree- 
ment of  the  parties.     Dig.  16.  3.  1.  6. 

CONTRADICERE.  Lat  In  old  Eng- 
lish law.  To  oppose ;  to  refuse ;  to  con- 
tradict. Heddere  contradicit;  refuses  to 
return.     Reg.  Orig.  92  b.     4  Mod.  153. 

CONTRAFACERE,    Conterfacere.     L. 
Lat.     rii.  Fr.  contrefaire.'\     In  old  English 
law.     To  counterfeit,  or  imitate.     2  Ld. 
Jiaym.1469.     Freem.  429,     Usually  writ- 
ten contrqfacere,  (q.  v.) 
To  devise.     2  Mod.  98. 
CONTRAFACTIO.     L.  Lat     In  old 
English   law.     A  counterfeiting.     CowelL 
Blount,      'Pro'peTlj  controfactio.     See  Con^ 
tro/acere,  Contrqfactura, 

CONTRAHERE.  Lat  [from  con,  to- 
gether, and  trahere,  to  draw. J  To  contract, 
to  draw  together ;  to  engine  or  assume  a 
liability  to  or  with  another.*     ftni  CUm  alio 

eontrahf  t  Tel  est,  tc!  esse  debet,  non  learns 

eonditionin  ejns.  He  who  contracts  with 
another  either  is,  or  ought  to  be,  not  igno- 
rant of  his  condition.    Dig,  50.  17.  19. 


Fnriosns  nnllnm  ne{[otinm  eontrahere  po- 
test. A  madman  can  contract  nothing, 
^an  enter  into  no  contract).  Id,  60. 17.  5. 
Ita  contrahitur  donatio  ;  so  the  gift  is  con- 
tracted, L  e.  completed  between  the  parties. 
Bract,  fol.  16  b.  Contrahitur  obligatio ; 
obligation  is  contracted.  Fleta,  lib.  2,  c. 
56, 1  4. 

CONTRALIGATIO.  L.  Lat  In  old 
English  law.  Counter  obligation.  Liter- 
ally, counter-binding.  £st  enim  obligatio 
quasi  contraligatio.      Fleta,  lib.  2,  c  56, 

CONTRAMANDARR  L.  Lat  [from 
contra,  against,  and  mundare,  to  command.] 
In  old  English  law.  To  command  against ; 
to  make  an  order  contrary  to  a  former  or- 
der ;  to  countermand.*  Si  dies  placiti  sit 
contramandatus  ;  if  the  day  of  the  plea  or 
day  to  plead  be  countermanded.  LL, 
Hen,  L  c.  69. 

CONTRAMANDATIO.  L.  Lat  [from 
contramandare,  q.  v.]  A  countermanding. 
Contramandatio  placiti,  in  old  English  law, 
was  the  respiting  of  a  defendant,  or  giving 
him  further  time  to  answer,  [by  counter- 
manding the  day  fixed  for  him  to  plead, 
and  appointing  a  new  day] ;  a  sort  of  im- 
parlance.    Cowell, 

CONTRAPLACITUM.  L.Lat  In  old 
English  law.  A  counter  plea.  Tovms,  PI, 
61.     See  Counterplead 

CONTRAPOSITIO.  L.  Lat  In  old 
English  law.  A  plea  or  answer.  Blount. 
A  connter-position. 

CONTRAROTULATOR.  L.  Lat  In 
old  English  law.  A  controller.  Reg.  Griff, 
192.  Contrarotulator  custumarum  ;  con- 
troller of  the  customs.  Id.  ibid.  Contra- 
rotulator kospitii  domini  regis;  controller 
of  the  king's  household.  Tovms.  PL  209. 
Fleta,  lib.  2,  c  14,  §  2.  Contrarotulator 
pipes  ;  controller  of  the  pipe.  Cowell.  See 
Controller, 

CONTRAROTULUS.  L.  Lat  In  old 
English  law.  A  counter  roll.  Fleta,  lib. 
1,  c.  18,  §  1.     Id.  lib.  2,  c.  27,  8  3. 

CONTRATALLL^  L.  Lat  In  old 
English  law.  A  counter-tally.  A  term 
used  in  the  exchequer.  Mem.  in  Scacc.  M. 
26  Edw.  L 

CONTRATENERE. 
against ;  to  withhold. 

CONTRAVENIRE. 
lish  law.  To  contravene ;  to  go  againsf ; 
to  violate.  Bond  fide  observare,  et  in  nullo 
contravenire  ;  to  observe  in  good  faith,  and 
in  nought  to  contrayene.    Sometimes  the 


L.  Lat     To  hold 
Whishaw. 
Lat    In  old  Eng- 
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component  parU  of  ihi«  word  are  separated 
bj  an  intervening  word,  as  contra  prcedkta 
penire.     Cart  Confirm.  40  Hen.  IIL 

CONTRAVENTION.  In  Scotch  law. 
The  act  of  breaking  through  any  restraint 
imposed  by  deed,  by  covenant,  or  by  a 
court     1  AamW  Equity j  Pref. 

The  action  founded  on  the  breach  of 
law  burrows.     Ersh.  Inst  b.  4,  tit  1,  §  16. 

CONTREBANDE.  Fr.  [from  eontrt, 
against,  and  handty  a  procla^nation.]  In 
l^ench  marine  law.  Contraband.  Ord, 
Mar,  liv.  I,  tit  5,  art  5.  The  contravention 
of  a  hande,  han^  or  pubUc  proclamation. 
Emerig.  Tr.  det  Ass,  ch.  12,  sec.  61. 

CONTRECTARE.  Lat  In  the  civil 
law.  To  handle ;  to  take  hold  of;  to  med- 
dle with. 

In  old  English  law.  To  treat  Vel 
mal^  contrectet ;  or  shall  ill  tareat  Fleta^ 
Ub.  1,  c  17,  §  4. 

CONTRECTATIO.  Lat  A  handling 
or  meddling  with ;  the  improper  or  unau- 
thorized use  of  a  thing.  This  term  is  em- 
ployed in  the  civil  law  in  the  definition  of 
tiieft,  (furtum).  Inst.  4. 1, 1,  6, 8.  Dig. 
47.  2.  62,  19.  Tayl.  Civ.  Law^  467.  See 
Furtum.  Bracton  has  borrowed  it  from 
this  source,  but  in  many  copies  of  that 
author  it  is  misprinted  contraetatioy  (foL 
160  b) ;  which  has  sometimes  occasioned 
difficulty  in  interpreting  the  passage  in 
which  it  occurs.  Dunlap,  arg.  6  Mason^s 
R.  640.  The  misprint  is  copied  in  Fleta, 
Hb.  1,  c.  88. 

CONTREFAIRE.  L.  Fr.  To  imitate; 
to  counterfeit     Kelham. 

CONTRE-MAITRE.  Fr.  In  French 
marine  law.  The  chief  officer  of  a  vessel, 
who,  in  case  of  the  sickness  or  absence  of 
the  master,  conomanded  in  his  place.  Lit- 
erally, the  counter-master.  Ord.  Mar. 
liv.  2,  tit  6.    Otherwise  called  nocher.    Id. 

CONTREMAUNT,  Contrem^mnU  L. 
Fr.     Ascending ;  uppermost     Kelham. 

CONTRESTEANT.  L.Fr.  Withstand- 
ing ;  opposing.  Nient  contresteant  la  guar 
rantie ;  notwithstanding  the  warranty. 
Tearb.  H.  6  Edw.  IIL  16. 

CONTREVAL.  L.  Fr.  Downwards. 
Kelham.         

CONTRIBUTIO.  Lat  [from  contrtbu- 
erej  to  contribute,  to  make  up  jointly.]  In 
the  civil  law.  Contribution.  Lege  Rho- 
dia  cavetury  ut,  si  levanda  navis  gratid 
jactus  mercium  foetus  esty  omnium  contri- 
butione  sarciatur  quod  pro  omnibus  datum 
est ;  by  the  Rhodian  law  it  is  provided  that 


if  a  jettison  of  goods  is  made,  for  the  sake 
of  lightening  the  vessel,  that  which  is  given 
up  for  the  good  of  all  shall  be  msde  good 
by  the  contribution  of  alL     Dig.  14. 2. 1. 

In  modem  law.  Average;  otherwise 
called  tributum  and  collatio.  Loccen.  del 
Mar.  lib.  2,  c  8. 

CONTRIBUTION.  [Lat  coatribKo, 
q.  v.]  The  making  up,  by  several  parties 
jointly  interested  or  mdebted,  to  one  of 
their  number,  of  a  loss  sustained,  or  pftj- 
ment  made  by  him  for  the  benefit  of  tiiem 
alL*  Thus,  where  one  of  several  sure- 
ties has  been  compelled  to  pa)r  the  whole 
of  the  money  for  which  they  all  b^ 
came  bound,  he  is  entitled  to  receive  cm- 
tribution  from  all  the  others,  for  what  he 
has  done  in  relieving  them  from  a  common 
burden.  1  Story* s  Eg.  Jurispr.  §  492,  and 
notes.  1  Smithes  Lead.  Cas.  71,  note. 
1  WhiU's  Eq.  CaseSy  60.  3  (7o.ll.  1 
Arch.  Pr.  291. 

So,  in  maritime  law,  where  the  property 
of  one  of  several  parties  interested  in  a 
vessel  and  caigo  has  been  voluntarflj  sacri- 
ficed for  the  common  safe^,  (as  by  throw- 
ing goods  overboard  to  lighten  the  vessel,) 
such  loss  must  be  made  good  by  the  con- 
tribution of  the  others,  which  is  termed 
general  average.  3  Kenfs  Com.  232—244. 
1  Story's  Eq.  Jurisp.  §  490.  See  Gm- 
ral  average. 

CONTRffiUTIONE  FACIENDA.  See 
De  contributione  facienda, 

CONTROFACERE.  L.  Lat  In  oW 
English  law.  To  counterfeit  Beg.  On^' 
42.  Sigillum  contrqfecisset ;  (hej  had 
counterfeited  the  seaL  Id.  ibid.  VwtfO- 
facta.     Id.  ibid. 

CONTROFACTURA.  L.  Lat  In  old 
English  law.  A  coimterfeiting.  Tov^ 
PI.  61. 

CONTROLLER,  erroneously  writiefl 
COMPTROLLER.  [L.  Lat  eotUrarotuk' 
tor  ;  L.  Fr.  contrerouleur.]  In  old  Engliah 
law.  An  oflScer  who  took  notes  of  any 
other  ofllcer's  accounts  or  receipts,  to  the 
intent  to  discover  him  if  he  deah  amisa. 
FletOy  Ub.  1,  c.  18.  CowlL  Stat  12 
Edw.  nL  c  3.  One  who  kept  a  rotf  fa 
this  purpose,  called  a  counter-roily*  or  check- 
roll.  Finch's  Lawy  b.  4,  ch.  1,  p.  245. 
See  infra. 

In  modem  law.  An  officer  who  hie  the 
inspection,  examination  or  controlling  <rf 
the  accounts  of  other  officers;  one  who 
keeps  a  counter-roister  of  accounts.  /* 
cob.     Whishaw.     wa>9ter.    The  office « 
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the  Roman  antigraphus  (q.  y.)  was  of  a 
similar  character ;  cm  id  muneris  injunctum 
eraty  ut  observet  pecuniam^  quam  in  usum 
principis  vel  eivitatis  collegerunt  exactores. 
BudceuSj  cited  in  CowelL 

%*  This    word  is  frequently  written, 
and  sometimes  defined,  as  though  it  were 
derived  from  the  Fr.  compte,  or  old  English 
accompt,  an  account    The  error  of  this 
derivation,  however,  is  easily  seen  on  refer- 
ence to  the  L.  Lat  and  L.  Fr.  forms,  (con- 
trarotulatory  contrerouleur,  from  the  latter 
of  which  the  English  controller  is  undoubt- 
edly taken,)  wfich  show  it  to  be  com- 
pounded of  contrOj  or  contre^  agfdnst,  and 
rotulator,  rouleur,  an  enroller ;  making  its 
true  signification  to  be  the  keeper  of  a 
counter-roily  i  e.  a  roll  intended  as  a  check 
upon  another  officer's  roll  or  account.    See 
the  definition  vupra.    The  correctness  of 
this  etymology  is  strikingly  confirmed  by 
the  composition  of  the  word  antigraphus; 
(Or.  ArrXy  against,  and  ypa^tiv^  to  write,)  the 
title  of  an  officer  who  was  charged  with  a 
similar  duty  in  the  Roman  law.    See  supra. 
Controller  of  the  pipe  is  defined  by  Co  well, 
to  be  an  officer  who  "  keeps  a  contra-^oll- 
ment  [or   ccntrolment\  of  the  pipe."     So, 
bjr  the  Stat.  8  Edw.  1.  c.  10,  sheriffs  are 
dnrected  to  have  or  keep  counter-rolls  with 
the  coroners,  &c.     Termes  de  la  Ley,  voc. 
Counter-rolls.     And  in  Britton,  the  sher- 
iff" is  expressly  declared  to  be  the  coroner's 
controller  in  all  his  office  ;  {son  contrerou- 
leur  en  tout  son  office),     Britt,  c.  1.     This 
was  so,  however,  at  an    earlier   period. 
Bract,  fol.  121  b,  140   b.    See  Counter- 
roll.  Roll, 

CONTROLMENT.  In  old  English  law. 
Hie  controlling  or  checking  of  another 
officer's  account;  the  keeping  of  a  counter- 
poIL  "  The  receit,  controlment  or  paiment 
of  the  king's  money."  Stat,  6  Edw,  VL 
c  16.  Sometimes  called  contra-rollment. 
See  Controller, 

CONTROVER.  [L.  Fr.  controuveur.] 
In  old  English  law.  An  inventor  or  de- 
viser of  false  news.     2  Inst,  227. 

CONTROVER.  L.  Fr.  To  contrive. 
Controvee  ;  contrived.     Kelham, 

CONTROVERSY.  [L.  Lat  controver- 
sies from  contra^  against,  and  vertere,  to 
tarn.]  A  dispute;  a  suit  at  law  or  in 
equity ;  a  civil  action  or  proceeding.  Story 
on  Const.  §  1674,  and  note. 

CONTROVERT.  \L.la,i.  cmtrovertercl 
To  dispute  ;  to  deny ;  to  oppose  or  contest ; 
to  take  issue  on. 


CONTUBERNIXJM.  Lat  In  the  Ro- 
man law.  The  marriage  of  slaves ;  a  per- 
mitted cohabitation.  Cooper^s  Justin, 
Inst,  Notes,*  420.  AdavrCs  Bom.  Ant 
50.     Taylor's  Civ,  Law,  287. 

CONTUMACE  CAPIENDO.  See  De 
contumace  capiendo. 

CONTUMACY.  [Lat  contumada,  con^ 
tumatia,]  In  practice.  Disobedience  to 
the  rules  or  orders  of  a  court,  especially  a 
refusal  to  appear  in  court  when  legally  sum- 
moned. Wharton's  Lex,  Used  as  a  sy- 
non3ane  of  contempt,  although  it  seems 
properly  to  have  a  stronger  meaning,  as  of 
open  contempt,  or  contempt  wilfully  and 
stubbornly  persisted  in.*  Heg,  Orig,  66. 
Bract  fol.  127  b. 

CONTUMAX.  Lat  A  contumacious 
person;  a  person   guilty  of  contumacy, 

(q-  ^0 

CONTDTOR.    Lat    In  the  civil  law. 

A  co-tutor,  or  coguardian.     Inst,  1.  24.1. 

CONUS.  L.  Fr.  Known.  See  Lieu 
conus. 

CONUSANCE.  In  English  law.  Cog- 
nizance or  jurisdiction.  Conusance  of  pleas. 
Termes  de  la  Ley.     See  Cognizance. 

CONUSANS.  L.  Fr.  Acknowledg- 
ment Litt,  sect  499.  Conusant ;  know- 
ing ;  understanding ;  privy  to. 

CONUSOR     See  Cognizor, 

CONUSTRE.  L.Fr.  To  acknowledge. 
Litt  sect  499 

CONVALESCERE,  Lat  IncivUand 
old  English  law.  To  gain  or  acquire 
strength,  force  or  validity ;  to  become  va- 
lid. JSx  post/acto  non  convalescet ;  it  shsll 
not  acquire  validity  from  a  subsequent  act 
Dig,  30.  41.  2.  Convalescit  donatio  facta 
h  furioso;  a  gift  made  by  a  lunatic  becomes 
valid,  &c.  Bract  fol.  lib.  Ez  ratiha- 
bitione  convalescit;  it  acquires  validity  from 
the  ratification.  Id.  fol.  40.  Ex  charta 
de  confirmatione  subsequ^nte  convalescit 
prima  charta  de  donatione  q^uoe  ah  initio 
fuit  invalida;  the  first  deed  of  gift,  which 
was  originally  of  no  effect,  acquires  validity 
from  the  subsequent  deed  of  confirmation. 
Id.  fol.  3S9. 

(tnod  ab  Initio  non  Talet,  traetn  temporis 
non  eoDTaleseet.  That  which  is  not  valid 
at  the  beginning,  shall  not  acquire  validity 
by  course  of  time.  Co,  Litt,  35  a.  This 
maxim  is  almost  in  the  same  words  with 
that  of  the  civil  law:  Qnod  ab  initio  Yitio- 
snm  est,  non  potest  traetn  temporis  eonvalei- 
eere.    Dig.  50. 17.  29. 

CONVEER.  LFr.  To  convey.  ZcZAaw. 
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CONVENABLE,  (7owiia6i«.  L.Fr.and 
Eng.  In  old  English  law.  Suitable ;  agree- 
able; convenient;  fitting.  Litt  sect  103. 
Stat,  21  Edw.  III.  8t  2,  c  21.  Stat.  2 
Hen,  VI.  c.  2.     Cowtll 

CONVENCIO.  L.  Lat  A  covenant 
or  agreement.  An  old  form  of  eonvtntio^ 
(q.  V.)     See  Dt/er^  51, 

CONVENIENT.  [Lat  wnwntww.]  Pro- 
per; just ;  suitable.     1  Man,  it  (/r.  41, 

*^- 

CONVENIRE.  Lat  In  the  civU  and 
old  English  law.  To  sue ;  to  prosecute. 
Convemri;  to  be  sued.  Dig.  5. 1.  In$t. 
4.  9.  pr.  Id.  4.  8.  3.  Id.  4.11.  pr.  2. 
Conveniendi  iunt ;  they  are  to  be  proceed- 
ed against  Fleta,  lib.  2,  c  66,  §  21. 
Hence  the  Scotch  convene  and  convener. 

To  agree.    Dig.  2.  14.  2,  4. 

CONVENIRE.  L.  Lat  In  old  Eng- 
lish law.  To  covenant  Convenit,  prami- 
tit  et  o^reavt/;  (he)  covenanted,  promised 
and  agreed.     Mob.  34  b. 

CONVENIT.  Lat  In  civil  and  old 
English  law.  It  is  agreed ;  it  was  agreed. 
Hoc  lerrabitur  qnod  iBitio  eoiveiit.  That 
shall  be  observed  which  was  originally 
agreed  to.  Dig.  60.  17.  23.  Setae  quod 
convenit  inter  A.  petentem  et  B.  tenentem; 
know  that  it  is  agreed  between  A.  demand- 
ant, and  B.  tenant     Bract.  foL  73  b. 

CONVENT.  [Lat  conventue,  from  can- 
venirCy  to  assemble  together.]  The  frater- 
nity of  a  religious  house,  as  of  an  abbey 
or  priory.  Bract,  fol.  16,  347.  Frequently 
wntten  covent.  Litt.  sect  133.  Co.  Litt. 
94  a,  b. 

CONVENTICLE,  ^t,  conventiculum, 
dim.  of  conventus;  a  httle  assembly.]  A 
private  assembly  or  meeting  for  religious 
worship.     First  applied,  as  a  term  of  re- 

E roach,  to  the  religious  assemblies  of  Wick- 
fife,  in  the  reigns  of  Edw.  UL  and  Richard 
n.  Now  usuaUy  applied,  in  England,  to  a 
meeting  of  dissenters  from  the  established 
church.  Cowell.  Blount.  Wharton^s 
Lex.  In  strict  propriety,  the  term  denotes 
an  unlawful  assembly. 

CONVENTIO.  Lat  [from  convenire, 
to  come  together.]  In  the  civil  law.  A 
coming  together  of  parties ;  a  convention ; 
an  agreement  This  was  a  term  of  the 
most  general  description,  applying  to  all 
subjects  upon  which  parties  might  come 
together  for  the  purpose  of  entering  into 
any  engagement  or  transacting  any  busi- 
ness. Vonventionii  verbum  generate  est  ad 
omnia  pertinene   de    quibus^  negotU  con- 


trahendi traneigendique  ca«<d,  con^enftiijU 
qui  inter  $e  agunU  Dig.  2.  14.  1.  3.  It  in- 
cluded the  two  leading  divisions  of  ccmtncto 
{ccntractudS  and  pacts  (jpacta).  EevMcc  EL 
Jur.  Civ.  lib.  3,  tit  14,  §  784. 

CONVENTIO,  C<mvencio.  L.  Lat  In 
old  English  law.  A  covenant ;  an  agree- 
ment Breve  de  conventione ;  a  wnt  of 
covenant  Beg.  Ori^.  166,  166.  Siqm 
a  conventione  recedaty  euccurritur  dteri 
parti  per  actionem  de  conventione  ;  if  any 
one  draws  back  from  his  covenant,  the 
other  party  has  a  remedy  by  an  action  of 
covenant  BracU  foL  34.  And  sec  IL 
foL  18  b.  Conventio  duplicata;  an  agree- 
ment executed  in  duplicate,  or  in  two  parta 
Id.  foL  169. 

CODYfAtio  TiJieit  legem.  The  expren 
agreement  of  parties  overcomes  [prevaiJs 
against]  the  law.  6  Taunt.  430.  Story  m 
Agency y  §  368.  As  where  it  is  agreed  that 
a  lien  shall  not  be  lost  by  a  transfer  of 
possession.  Id.  ibid.  CoDTentio  legi  dCNglt. 
Agreement  derogates  from  law.  Fleiay 
lib.  4,  c  20,  §  5.  See  lodu  et  COlTClfil 
yincnnt  legem.  These  mayima  are  quali- 
fied by  the  following : 

CoBventio  priTfttonun  non  potesi  piklieo 
jnri  derogtre.  The  agreement  of  pmate 
persons  cannot  derogate  from  public  right; 
L  e.  cannot  prevent  the  application  of 
general  rules  of  law,  or  renaer  valid  any 
contravention  of  law.  Co,  Litt,  166  a. 
WingateU  Max.  746,  max.  201.  Brom't 
Max.  308.     This  is  also  a  maxim  of  the 

civil  law.  Priyatemm  eoDTentie  jnri  pak- 
lieo  no  A  derogat.    Dig.  50. 17.  45.  i. 

CONVENTION.  In  English  law.  An 
assembled  parliament,  before  any  act  is 
passed,  or  bill  signed.     Jacob. 

More  properly,  an  extraordinary  asaemUy 
of  both  houses,  without  being  convoked  by 
the  sovereign.*  The  parkament  whi(i 
restored  king  Charles  IL  was  called  the 
convention  parliament     1  BL  Com.  151. 

CONVENTIONAL,  [from  Lat  tm- 
veniio,  q.  v.]  That  which  is  produced  by, 
or  depends  upon  the  agreement  or  mutnal 
arrangeibent  of  parties.*  Conventional  es- 
tate* are  those  estates  for  life,  which  are 
expressly  created  by  the  act  of  the  paities ; 
as  distinguished  from  legal  estates,  or  those 
which  are  created  by  construction  and  ope- 
ration of  law.     2  BL  Com.  120. 

CONVENTUa  Lat  [from  eonvemnt 
to  come  together.]  In  old  English  law. 
An  assembly.  Conventus  magnatum  vd 
procerum  ;  an  assembly  of  the  great  m^ 
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or  nobles.  One  of  the  ancient  names  of 
the  English  parliament.  1  BL  Com,  148. 
A  convent  Bmct  foL  16,  347. 
CONVENTUS  JUEIDICUS.  In  the 
Boman  law.  A  court  of  sessions  held  in 
the  Boman  provinces,  by  the  president  of 
the  province,  assisted  by  a  certain  number 
of  councillors  and  assessors,  at  fixed  periods, 
to  hear  and  determine  suits,  and  to  provide 
for  the  civil  administration  of  the  province. 
Schmidts  Civ.  Law,  Introd.  17. 

CONVERSANTES.  L.  Lat  In  old 
English  law.  Conversant  or  dwelling ;  com- 
morant  Stat.  Marlhr,  c  10.  2  In9t.  122. 
CONVERSION.  [Lat  emversio,  from 
convertere,  to  turn  towards.]  An  appro- 
priation of  property ;  one  of  the  grounds  of 
the  action  of  trover.  3  BL  Com.  152.  3 
Steph.  Com.  625.  See  Trover.  "Con- 
version" and  "canying  away"  are  not 
synonymous  nor  convertible  terms.  There 
niay  be  a  conversion  without  any  carrying 
away.    Rice,  J.  26  Alabama  iJ.  101. 

CONVEY,  [from  L.  Fr.  eonveier,  conr 
veer  ;  L.  Lat  convehere.l  To  pass  or  trans- 
mit from  ono  to  another ;  to  transfer  pro- 
perty, or  the  title  to  property,  by  an 
instroment  in  writing. 

In  a  stricter  sense,  to  transfer  by  deed 
or  instrument  under  seal    See  Conveyance. 
"  CONVEY."    To  carry  or  conduct,  as 
water inpipes.     27  Penn.  St.  JR.  26. 

CONVEfYANCE.  An  instrument  in 
writing,  by  which  property  or  the  title  to 
property  is  transferred  from  one  person  to 
another. 

In  a  stricter  sense,  an  instrument  in 
writing  under  seal,  (anciently  termed  an 
a99urancey)  by  which  some  estate  or  interest 
in  lands  is  transferred  from  one  person  to 
another;  such  as  a  deed,  mortgage,  &c 
2  Bl.  Com.  293,  295, 309.  See  Assurance, 
Deed.  In  Scotch  law,  it  appears  to  be 
synonymous  with  deed,  being  defined  "  a 
deed  executed  according  to  all  the  forms 
required  by  law,  and  by  which  a  right  is 
either  created  or  transferred  or  discharged." 
BeWs  Diet. 

This  term  is  generally  restricted,  in  its 
application,  to  transfers  inter  vivos  (be- 
tween living  parties),  though,  in  a  large 
sense,  it  includes  wills  iuubo.  Id.  294. 
Baeon^s  Use  of  the  Law,  66.  The  Revised 
Statutes  of  New-York  have  defined  it  to 
embrace  "  every  instrument  in  writing  by 
which  any  estate  or  interest  in  real  estate 
is  created,  aliened,  mortgaged  or  assigned, 
or  by  which  the  tide  to  any  real  estate  may 


be  affected  in  law  or  equity,  except  last 
wills  and  testaments,  leases  for  a  term  not 
exceeding  three  years,  and  executory  con- 
tracts for  the  sale  or  purchase  of  lands." 
1  Bev.  Stat.  [762],  752,  §  38.  See  8 
Mass.  R.  487. 

CONVEYANCE.  In  pleading.  Intro- 
duction  or  inducement  3  Wooddes.  Lect* 
22.     See  Inducement. 

CONVEYANCERS.  Members  of  the 
legal  profession,  who  employ  themselves 
(sometmies,  as  in  England,  solely,)  in  the 
drawing  and  preparation  of  deeds  or  assu- 
rances of  property.  Wharton^s  Lex.  I 
Wooddes.  Lect,  xci.     See  Conveyancing. 

CONVEYANCING.  The  business  or 
practice  of  preparing  conveyances,  espe- 
cially of  real  estate ;  including  the  investi- 
fttion  of  titles,  the  preparation  of  abstracts, 
c  Conveyancing  may  be  considered  as 
both  a  science  and  an  art ;  a  science,  as  it 
embraces  an  acquaintance  with  the  law  of 
property,  and  particularly  of  the  principles 
of  alienation;  an  art,  as  it  applies  those 
principles  to  practice,  in  the  framing  of 
apj^opriate  instruments  or  conveyances.* 
In  England  and  Scotland,  it  is  a  highly  arti- 
ficial system  of  rules  and  practice,  which 
maintains  its  own  separate  body  of  prac- 
titioners and  professors.  1  Steph.  Com. 
466.  Warrens  Law  Studies,  319,  e^  seq. 
(Am.  ed).     See  BeWs  Diet. 

CONVEYER,  Conveier.  L.  Fr.  In  old 
English  law.  To  derive  title;  to  derive 
by  descent    Litt.  sect  703,  705,  706. 

To  show  in  pleading.  Dyer,  79  b, 
(Fr.  ed). 

CONVICIUM.  Lat  In  the  civil  law. 
An  injury  done  by  words.  A  species  of 
injury  (injuria,)  which  consisted  in  charg- 
ing a  person  with  some  act  adversus  bonos 
mores,  (against  good  morals).  It  was  de- 
fined by  the  Pr»tors'  Edicts  Dig.  47.  10. 
15.  2.  Ulpian,  in  his  commentary  on  the 
Edict,  derives  the  word  from  con,  together 
and  vox,  a  word,  ouasi  convodum  ;  being  a 
collection  of  words,  {h  collations  vocum). 
Id.  47.  10.  16.  4. 

To  CONVICT.  [L  Lat  eonvincere.]  In 
practice.  To  condemn ;  to  find  guilty  of 
an  offence,  [usually]  by  the  verdict  of  a 
juiy.*     4  Bl.  Com.  362. 

To  find  against  the  defendant  in  civil 
cases.  '*  Whereof  the  said  defendant  is 
convicted,  as  appears  of  record,"  <fec 

CONVICT.  |X.  Lat  conmctus.]   In  prac- 
tice.    One  who  is  found  guilty  of  an  offence 
I  by  the  verdict  of  a  jury,  or  other  legal  de- 
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cwion.  Staundf.  PL  Cor.  186.  Termes 
de  la  Ley,  Cou>elL  WhartoifC$  Lex,  Con- 
vict recusant,  in  English  law,  was  a  penon 
who  had  been  legalfy  prosecnted,  indicted, 
and  convicted  for  refusing  to  come  to  church 
to  hear  the  common  prayer,  according  to 
several  statutes  of  Elizabeth  and  James. 
Termes  de  la  Ley, 

CONVICTION.  [L.IjbX.  convictio.^  In 
practice.  The  finding  of  a  person  guilty 
of  an  offence  with  which  he  has  been 
charged,  either  by  the  verdict  of  a  jury, 
[the  decision  of  any  other  competent  tribu- 
nal,] or  on  his  own  confession.  4  BL 
Com.  862. 

A  finding  against  a  defendant  in  a  civil 
action.     See  To  Convict 

A  record  of  the  proceedings  by  which 
an  offender  has  been  convicted  and  sen- 
tenced. Holthouse.  It  is  not  sufificient 
that  such  a  record  contains  the  finding  of 
the  jury,  unless  it  includes  also  the  judg- 
ment of  the  court  7  Man,  d  Or.  498, 
arg.  15  East,  670.  See  United  States  £H- 
gestj  Conviction. 

CONVINCERE.  L.  Lai  In  old  Eng- 
liBh  law.  To  convict;  to  condenm  in  a 
civil  action.  £t  si  debitor  convincatur, 
considerahitur  quod  querens  recuperet  de- 
bitum  cum  dampnis  ;  and  if  the  debtor  be 
convicted,  it  shall  be  considered  [the  judg- 
ment shall  be]  that  the  plaintiff  recover  the 
debt  with  danoages.    Fleta,  lib.  S,  c.  62,  §  4. 

To  convict;  to  find  gi^ty.  Convictus 
de  perjurio ;  convicted  of  perjury.  Id, 
Ub.  4,  c.  8,  §  2. 

CONVOCATION.  [Lot  convocatio,  from 
convocarCj  to  call  together.]  In  English 
law.  An  assembly  of  all  the  clergy,  for 
the  purpose  of  consulting  on  ecclesiastical 
matters.  Termes  de  la  Ley.  Cowell.  2 
Stepk.  Com.  541.  It  b  in  the  nature  of  a 
parliament,  being,  in  the  province  of  Cui- 
terbury,  composed  of  two  houses,  of  which 
the  archbishop  and  bishops  form  the  up- 
per house,  and  the  lower  consists  of  deans, 
arch-deacons,  the  proctors  for  the  chapters, 
and  the  proctors  for  the  parochial  clergy. 
In  York,  it  consists  of  one  house  only.  2 
Steph.  Com.  542.  The  convocation  has 
always  met  in  time  of  parliament,  and  al- 
though it  has  been  long  the  course  to  sum- 
mon it  pro  forma  only,  it  is  still,  in  £act, 
summoned  before  the  meeting  of  every  new 
parliament,  and  adjourns  immediately  after- 
wards, without  even  proceeding  to  the 
despatch  of  business.  Id.  ibid. 
CONVOY,    [firom  Fr.  oonvoyer^  to  e»- 1 


cort ;  Lat  coHvekfrSj  to  convey  or  conduct 
safely.]  In  commercial  and  intemationil 
law.  A  naval  force  under  the  oommsnd 
of  an  officer  appointed  by  the  government 
of  a  country,  or  under  its  authority,  for  the 
purpose  of  sailing  with,  and  proteding  its 
merchant  vessels,  and  usually  in  time  of 
war.*  Park  on  Insurance,  ch.  18.  1  Mar- 
shall on  Ins.  3(^0.  Smith's  Merc.  Lav,^i1, 
Abbott  on  Skip.  [852],  482.  2  Archb.  N, 
Prius,  175.  "By  convoy,  is  meant  certsin 
ships  of  force  appointed  by  government  in 
time  of  war,  to  sail  with  merchantmen 
firom  their  port  of  discharge  to  the  place  of 
their  destination."  PosUethwait^s  Did, 
tit  Convoy,  cited  1  Show.  820,  note. 

CO-OBLIGOR.  A  joint  obligor;  one 
who  is  jointly  bound  with  another,  in  t 
bond  or  obligation. 

COOLING-TIME.  La  the  law  of  homi- 
cide. Time  for  passion  to  subside  and  for 
reason  to  interpose,  after  provocation.  See 
WhartonU  Am.  Law  of  Romidde,  179, 
chu).  9. 

CO-OPERTIO.  L.  Lat  [from  ftHyeriit, 
to  cover.]  In  old  English  law.  A  cove^ 
ing,  or  exterior  coat,  as  the  bark  of  a  tree. 
Cowell.  Quercus  discooperta ;  an  oak 
stripped  of  its  bark,  or  debarked.    Id. 

00-OPERTORIUM.  L.  Lat  In  old 
records.  A  covering.  Cowell.  See  Co-ojperiio, 

CO-OPERTUM.  L.  Lat  [from  «H^wv«, 
to  cover.]  In  forest  law.  A  covert;  a 
thicket  {dumetum)  or  shelter  for  wild  beasts 
in  a  forest  Cart,  de  Foresta,  c.  12.  i2^. 
Grig.  258.  Spelman.  Extra  co<vpet\xm 
foresta  ;  without  the  covert  of  the  forest 
FUta,  lib.  2,  c  41,  §  2. 

CO-OPERTURA.  L.  Lat  FL  Fr.  co- 
operture.']  In  forest  Uw.  A  thick^'or 
covert  of  wood.   Blount.    See  Co-operUm, 

CO-OPERTUS,     Co-operta.      L.   Lit 

I  from  co-operire,  to  cover.]  In  old  Engtish 
aw.  Covered.  Aqud  co-operf ;  covered 
with  water.     2  P.  Wms.  128. 

Covert  Pemina  viro  co-operta  ;  a  feme 
covert  8  Lean.  81,  case  122.  Fuit  oo- 
operta  et  adhuc  est  co-operta  de  R.  W.; 
was  covert  and  still  is  covert  of  R.  W. 
Yearb,  P.  18  Hen.  VL  2.     See  Cover L 

COPABLE.     L.Fr.    Guilty.    Kelham. 

COPARCENARY.  A  species  of  cstirte, 
or  tenancy,  which  exists  where  lands  of  in- 
heritance descend  from  the  ancestor  to  two 
or  more  persons.  It  arises,  in  England,  either 
by  common  law,  or  particular  custom.  By 
conmion  law,  as  where  a  person  seised  in 
fee  simple  or  fee  tail,  dies^  and  his  next  hein 
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are  two  or  more  females,  bis  daagbters,  sis- 
tera,  annts,  coasins,  or  their  representatives ; 
in  this  case  they  all  inherit,  and  these  co- 
heirs  are  then  called  coparceners,  or,  for  bre- 
nty,  parceners  only.  Litt.  sect  241,  242. 
2iL  Com.  187.  By  particular  custom,  as 
▼here  lands  descend,  as  in  gavelkind,  to  all 
the  males  in  equal  degree,  as  sons,  brothers, 
uncles,  <S(C  Id,  ibid.  Xt^t  sect  265.  Co. 
lAtU  163  b.  1  Steph.  Com.  819.  2  Crahb's 
Beai  Prop.  931,  932,  §  2296.  It  resem- 
hles,  in  some  respects,  an  estate  in  joint  ten- 
ancy, but  in  others  they  materiauy  differ. 
1  Stepk.  Com.  819.  In  the  United  States, 
it  is  not  distinguishable  from  tenancy  in 
common.    4  Kenfs  Com.  367. 

Lord  Coke  observes  that  this  tenancy  is 
caUed  in  the  ancient  books  adcBquatto,  and 
sometimes  yamtVia  kerciscunda,  an  estate  to 
be  dinded.  Co.  Litt.  164  b.  Both  these 
tcrmB,  however,  (the  former  in  the  feudal, 
the  hitter  in  the  civil  law,)  seem  to  denote 
a  process  ft>r  dividing  an  ^tate,  rather  than 
the  estate  itsell  See  Adcequatio,  Familia 
kerciicunda. 

COPARCENERS.  [L.  Lat  eoharedes 
participes,  coparOcipes.]  Persons  holding 
sn  estate  in  coparcenary.  See  Coparcenary. 
Persons  to  whom  an  estate  of  inheritance 
descends  jointly,  and  by  whom  it  is  held  as 
one  estate.*  2  £1.  Com.  187.  Bract,  fol. 
7l  b,  76.  See  Parceners.  This  word  was 
anciently  applied  to  males  as  well  as  females, 
hut  is  now  usually  confined  to  the  latter. 
In  Virginia,  however,  the  statute  of  descents 
still  applies  it  to  both  male  and  female 
heira.    4  Kenfs  Com.  867. 

COPARE,  Colpare.  L.  Lat  [L.  Fr. 
copper.]  In  old  records.  To  fell,  cut,  or 
chop ;  as  wood.     Spelman^ 

C0PART1CEP8.     L.  Lat    In  old  Eng- 
lish law.  A  coparcener.  Cb.JS^^r.  877,711. 
COPARTNER     See  Partner. 
COPARTNERSHIP.    See  Partnership. 
COPARTNERY.     InScotchlaw.    The 
contract  of  copartnership.    A  contract  by 
which  the  several  partners  agree  concerning 
the  communication  of  loss  or  gain,  arising 
from  the  subject  of  the  contract  BeWs  Diet. 
COPE,  Cfoppe.    Sax.    A  hill.     Co.  Litt. 
4  b.    The  top  or  summit  of  a  thing,  as  of 
a  house.     Cawell. 

A  tribute  paid  out  of  lead  mines  in  Eng- 
land.    Biount 

OOPIA.  Lat  In  civU  and  old  English 
kw.  Opportunity  or  means  of  access. 
Copiam  prcBsiare ;  to  grant  opportunity. 
Cod.  4.  21.  21.     Copiam  facers;  to  grant 


opportunity  of  access.  Sui  copiam  faeere  ; 
to  put  one's  self  within  another's  reach ; 
to  grant  the  means  of  access ;  to  appear  in 
court  Bract,  fol.  20  b,  864  b.  Fleta,  lib. 
8,  c  9,  §  24.  Sui  copiam  non  facers;  to 
fail  to  appear  to  an  action.  Inst.  1.  26.  9. 
Fleta,  lib.  6,  c.  14,  §  1. 

Copiam  scriptures  facers  ;  to  grant  an  op- 
portunity of  knowing  the  contents  of  a 
writing,  as  by  showing  it  Bract,  fol.  84. 
Fleta,  lib.  8,  c.  14,  §  3.  Copiam  habere; 
to  have  access,  or  the  means  of  inspection. 
Bract,  fol.  889  b.     See  Copy. 

COPIA.  L.  Lat  [L.  Fr.  copie.]  In 
old  English  law.  A  copy.  Clerks' s  Prax. 
Cur.  Adm.  tit  48.  Copia  libelli  ;  the  copy 
of  a  libel.  Reg.  Orig.  68.  Breve  de  copia . 
libelli  deliberanda ;  a  writ  to  deliver  the 
copy  of  a  libel.  Id.  ibid.  Co.  Litt.  67  b. 
Lord  Coke  says  it  is  a  Latin  word  made 
from  the  Pr.  copie,  and  refers  to  the  writ  in 
the  Register,  to  show  its  antiquity.  But 
from  the  manner  in  which  it  is  used  by 
Bracton,  it  seems  rather  to  be  the  legiti- 
mate Latin  word  copia,  (supra,)  applied  in 
a  peculiar  sense.     See  Copy. 

COPIA  VERA.  L.  Lat  In  Scotch 
practice.  A  true  copy.  Words  written  at 
the  top  of  copies  of  instruments.  8  How* 
St.  Trials,  427,  430,  432. 

COPIK  Fr.  and  L.  Fr.  In  French  and 
old  English  law.  Copy;  a  copy.  Ord. 
Mar.  liv.  1,  tit  9,  art.  8,j22.  Guyot,  Inst. 
Feod.  ch.  2,  art.  6.  Yearb.  H.  9  Hen.  VL 
21.     Litt.  sect  78,  76. 

A  multitude ;  a  great  number.  Kelham. 

COPPIRE.  L.  Lat  [from  Sax.  eoppe, 
the  top.!  In  old  records.  To  cover. 
Coppire  aomum  ;  to  cope  a  house,  or  to  lay 
on  the  roof  and  covering  on  the  top  of  it 
Par.  Antiq.  676.  The  word  "coping"  is 
still  used  in  nearly  the  same  sense. 

Copniatio  yerborom  indieat  aeeeptationem 

in  eoaem  sr mil.  Coupling  of  words  together 
shows  that  they  are  to  be  understood  in  the 
same  sense.  JBacoifCs  Works,\6L  iv.  p.  26, 
Broom's  Max.  294,  [460]. 

COPY.  [L.  Lat  copia,  transtriptus ; 
Fr.copie;  lai.  afemplum."]  The  transcript 
or  double  of  an  original  writing,  as  a  char- 
ter, roll,  patent,  deed,  writ,  pleading,  aflS- 
davit,  &c*  Termes  de  la  Ley.  Vowell. 
Copies  are  of  two  kinds ;  under  seal,  and 
not  under  seal. 

Copies  under  seal  are  called  exemplifica- 
tions, and  are  either  under  the  great  seal, 
or  under  the  seal  of  the  court  in  which  the 
originals  are  filed  or  deposited.*    2  TidiPs 
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Pr,  800.  Copies  not  under  seal  are  also, 
in  England,  of  two  kinds ;  sworn  copies  and 
office  copies.  A  stoom  or  examined  copy  b 
a  copy  sworn  (by  the  party  intending  to 
Use  it)  to  have  been  examined  with  the  origi- 
nal record  or  paper,  being  first  prepared 
by  the  officer  having  custody  of  it.  An  of- 
fice copy  is  a  copy  made  out  by  the  officer 
in  whose  hands  the  original  is,  without  being 
examined.  Archb.  N,  Pract,  357.  A  cer- 
tified copy,  in  the  United  States,  is  a  copy 
certified  to  be  such  by  the  officer  having  the 
custody  of  the  original,  (being  previously 
compared  by  him  with  such  origmal,)  and 
usually  under  seal,  unless  where  the  origi- 
nal is  filed  with  the  clerk  of  a  court,  and 
the  copy  is  to  be  used  in  the  same  court 
Sworn  copies  are  not  generally  in  use. 

*^*  The  word  copy  seems  obviously  de- 
rived from  the  Latin  copia  ;  the  change  from 
the  classical  (leave,  liberty,  opportunity,)  to 
the  law  sense,  (a  transcript,)  oeing  very  sig- 
nificantly shown  in  the  use  made  of  it  by 
Bracton.  Speaking  of  that  description  of 
deeds  then  called  ckartce  communes,  (L  e. 
those  in  which  both  parties  had  a  common 
interest,  as  involving  a  mutuality  of  obliga- 
tion,) this  author  observes  that  where  such 
a  deed  remained  in  the  possession  of  the 
erantee,  the  grantor  might,  in  a  case  where 
his  interest  was  concerned,  demand  to  have 
it  shown  to  him ;  {donator,  eo  quod  sua  in- 
terest, petat  a  donatorio  exhibitionem ;)  and 
that  where  there  was  a  dbpute  or  doubt 
between  the  parties  as  to  the  right  of  either, 
the  grantee  was  bound  to  exhibit  the  instru- 
ment, {exhibeat  instrumentum,)  or  he  could 
have  no  action,  &c  BraxiL  foL  34.  So, 
in  case  of  a  dispute  between  the  grantor  of 
a  manor  and  the  tenant  or  holder  of  it,  the 
same  author  observes  that  the  latter  was 
bound  to  show  his  deed,  (ostendere  debet 
tenens  chartam,)  to  make  good  hb  plea. 
Id.  ibid.  And  he  then  proceeds  to  lay 
down  the  general  rule,  that  whenever  a 
party  wbhcd  to  make  use  of  a  private 
writmg  for  hb  own  benefit,  in  a  judicial 
proceeding,  he  must  allow  hb  adversary 
to  inspect  and  use  it  against  him,  (copiam 
£Eu;iet  adversario  suo  contra  se)  ;  but  that 
a  demandant  had  no  right  to  require  that 
instruments  in  the  hands  of  the  tenant 
should  be  shown  him  for  the  purpose  of  en- 
abling him  to  count  or  declare,  since  a  party 
was  not  bound  to  arm  hb  adversary  against 
himself^  unless  the  instruments  were  com- 
mon, (L  e.  of  the  kind  above  described). 
Copiam  facere,  in  thb  last  quotation,  b  od* 


viously  the  common  classical  expreadon  sig- 
nifying to  impart  a  thing,  to  allow  a  pri?i- 
lege  in,  or  respecting  it.     See  Copia.   Co- 
piam  facere  scriptures  b  to  mat  a  paity 
the  privilege  or  opportunity  of  acquainting 
himself  wiUi  the  contents  of  a  writii^  whicE 
was  done,  as  clearly  appears  from  ^e  con- 
text, by  showing  it  to  mm.     See  Bract  fd 
389  b.     Convenience,  no  doubt,  suggested 
the  practice,  in  most  cases,  of  d^veriog  a 
transcript  instead  of  showing  the  originil; 
and  when  the  privilege  {copta)  came  to  as- 
sume thb  shape,  it  b  easy  to  see  how  tlte 
word  itself  would  mdually  acquire  a  new 
and  technical  meaning,  attaching,  as  a  name 
of  description,  to  the  particular  tranacnpi 
so  made  use  ot     Hence,   probably,  was 
formed  the  Fr.  copie,  from  which  b  obvioflflly 
derived  the  English  copy.     See  TranseripL 
So  that,  by  thb  process,  the  classical/oecre 
copiam  would  ultimately  become  (as  it  did) 
good  Law  Latin,  signifying  to  makeaapf. 
Copiam  concedere  et  liberare,  (to  grant  and 
deliver  a  copy,)  b  the  language  of  the  old 
writ  de  copia  libelli  deliberandcu    Bey.  Orig. 
58.     And  that  thb  technical  implication  of 
the  word  copia  was  by  a  very  easy  trawi- 
tion,  will  appear  from  a  comparison  of  the 
copia  libelh  of  thb  writ  with  the  Ubri  co- 
pia of  Aulus  Gellius  in  the  following  pas- 
sage :  Catonis  verba  huic  prorsus  commem- 
tario  indidissem,  si  libri  coj^Ia  fuissetid  iem- 
poris  cum,  dc    A.  GelL  NocL  AtL  L  23. 
The  sense,  it  will  be  seen,  b  the  same, 
whether  the  words  "  si  libri  copia  /wtteT 
be  translated  ^'  if  I  had  had  the  means  of 
consulting  the  book,"  or  in  the  modem 
phrase,  "  if  I  had  had  a  copy  of  the  book.^ 
And  see  Traslado. 

COFYROLD,  Copihold.  [KLattow- 
ra  per  copiam  rotuli  curies  ;  Fr.  tenwtper 
copie  de  court  ro/.l  A  tenure  or  holding  by 
copy  of  court-rolL  A  species  of  estate  at 
will,  or  customary  estate  in  England,  tibe 
only  vbible  title  to  which  consists  of  the 
copies  of  the  court-rolls,  which  are  made  oat 
by  the  steward  of  the  manor,  on  a  tenanVs 
being  admitted  to  any  parcel  of  land,  orteaoe- 
ment  belonging^  to  Uie  manor.  2  BL  Com. 
94,95,147.  Co.  Litt.  68  SL  ZiitwcX.15. 
It  b  an  estate  at  the  wHl  of  the  lord,  j^ 
such  a  will  as  b  agreeable  to  the  custom  of 
the  manor,  which  customs  are  preserved 
and  evidenced  by  the  rolls  of  t£e  several 
courts  baron,  in  which  thej  are  ^tered. 
2  Bl.  Com^  95.  It  b  a  base  tenure,  fomid- 
ed  upon  immemorial  custom.*  2  St^ 
Com.  43,  44.    See  7  Mst,  299. 
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In  a  larger  sense,  copyhold  is  said  to  im- 
port everj  customary  tenure,  (that  is,  every 
tenure  depending  on  the  particular  custom 
of  a  manor,)  as  opposed  to  free  socage,  or 
freehold,  which  may  now  (since  the  aboli- 
tion of  knight-service)  be  considered  as  the 
general  or  conmion  law  tenure  of  the  coun- 
try. 1  Steph.  Com.  210.  See  1  Crabb's 
Real  Prop.  606,  §  *lQb,  et  $eq.  Burton^s 
Real  Prop,  cL  vii.  Watkins  and  Scriven 
on  C(wyhold8, 

*^*  Copyhold  is  lineally  descended  from 
the  ancient  tenure  of  pure  villenage,  the  will 
of  the  lord  by  which  the  villein  held  having 
become,  in  the  course  of  time,  so  far  modi- 
fied and  controlled  by  custom,  as  to  allow 
the  tenant  to  hold  his  lands,  on  performance 
of  the  required  services,  in  spite  of  any  de- 
termination of  the  lord's  wilt     2  £1,  Com. 
95.     1  SUph.  Com.  201,  210.     1  Reevet" 
Hist  Eng.  Law,  89.    Copyhold  is,  in  other 
words,  villenage  divested  of  all  its  slavish 
incidents.     Crabb^s  Hist.  Eng.  Law,  636. 
Villeins  appears  to  have  been  called  custu- 
marii  tenentes  (customary  tenants)  in  the 
fourth  year  of  Edw.  L ;   tenants  per  roll 
solonque  le  volunt  seigneur,  (tenants  by  roll 
according  to  the  will  of  the  lord,)  in  42 
Edw.  IIL  35 ;  tenants  I'^r  le  verge,  (by  the 
veige,)  in  1 4  Hen.  IV.  34 ;  and  copyholders 
in  1  Hen.  V.  11.     Co.  Litt.  68.     8  Reeves' 
Sist  Eng.  Law,  812,  813. 

COPYHOLDER,  Copiholder.  VL.  Fr. 
tenant  per  copie  de  court  rol^  In  English 
law.  A  tenant  by  copyhold;  so  called 
from  the  copy  of  the  court  roll  delivered 
to  him  by  the  steward  of  the  manor,  as  the 
evidence  of  his  title.  Co.  Litt.  58  a.  Litt. 
sect  75.  2  Bl.  Com.  95.  Otherwise  called 
copy-tenants.     Brotonl.  part  2,  77. 

COPYRIGHT,  formerly  termed  COPY. 
The  exclusive  right  which  the  law  allows 
an  author,  (or  a  person  purchasing  from^'an 
author,)  of  printing,  publishing  and  selling 
a  written  coniposition  during  a  certain  pe- 
riod of  time.*     2  Chitty*s  Bl  Com.  406 — 
408j  and  notes.     2  Steph.  Com.  94 — 99. 
2  KenVs  Com.  378 — 884.    Curtis  on  Copy- 
right, eh.  1.    The  exclusive  right  of  mul- 
tiplying  copies  of   an  origin^  work  or 
composition,  and  consequently  preventing 
others    from  so   doing.     14  M^.  <t   W. 
316.      Called  by  Mr.  Stephen  "an  incor- 
poreal   chattel'^    2  Steph.  Com.  72,  94. 
Lord  Mansfield,  in  MiUar  v.  Taylor,  defined 
"  copy  "  to  be  "  an  incorporeal  right  to  the 
sole  printing  and  publishing  of  somewhat 
intellectual  conunnnicated  by  letters,"  and 


observed  that  this  was  the  technical  sense 
in  which  the  term  had  been  used  for  ages. 
4  Burr.  2803,  2396. 

A  copyright  may  be  had  in  majps,  charts, 
prints,  cuts,  engravings  and  musical  com- 
positions, as  well  as  in  books.  2  Kenfs 
Com.  873.  The  copyright  of  a  map  is  an 
exclusive  right  to  the  multiplication  of 
copies  for  the  benefit  of  the  author  or  his 
assigns,  disconnected  from  the  plate,  or  any 
other  physical  existence.  It  is  an  incor- 
poreal right  to  print  and  publish  the  map, 
or,  as  said  by  Lord  Mansfield,  in  Millar  v. 
Taylor,  "  a  property  in  notion,  and  has  no 
corporeal,  tangible  substance."  Nelson,  J. 
14  Howard's  5.  630.  See  Curtis  on  Copy- 
right.    United  States  Digest,  Copyright 

COQUA.  L.Lat  In  old  records.  A 
raft ;  a  cock-boat     Spelman. 

COR,  Core.  L.  Fr.  Heart  Kel- 
ham. 

CORAAGK     See  Coraagium. 

CORAAGIUM.  L.  Lat  [from  corns, 
a  measure  of  com.]  In  old  English  law. 
A  species  of  common  tribute  or  prestation, 
mentioned  by  Bracton,  as  arising  on  cer- 
tain necessary  and  unusual  occasions,  and 
in  that  respect  distinguished  from  ordinanr 
services  and  customs.  It  is  classed  with 
hidage  and  carvage,  and  is  supposed  to 
have  been  a  contnbution  of  certain  mea- 
sures of  com.  Bract.  foL  37, 36.  CowelL 
Termes  de  la  Ley. 

CORAM.  Lat  Before ;  in  presence  o£ 
Applied  to  persons  only.  Towns,  PI.  22. 
Brevia  coram  rege,vel  conm  justitiariis  de 
banco,  vel  coram  justitiariis  itinerantihus ; 
writs  before  the  king,  or  before  the  justices 
of  the  bench,  or  before  the  justices 
itinerant  Stat.  Marlhr.  c.  6.  See  Be- 
fore. 

In  the  civil  law,  this  word  imported  in- 
telligence or  understanding  in  the  person 
before  whom  the  act  was  done ;  nisi  tntelli- 
gat — non  videtur  coram  eo  fecisse.  Dig. 
60.  16.  209. 

CORAM  IPSO  REGE.  Lat  Before 
the  king  himself  The  style  of  the  court 
of  Kin^s  Bench,  it  having  been  originally 
held  before  the  sovereign  m  pei^on.  3  Bl. 
Com.  41.     Bract.  foL  362. 

CORAM  NOBIS.  Lat  (Before  us.) 
In  English  practice.  The  name  given  to 
writA  of  error  on  judgments  of  the 
court  of  Bong's  (or  Queen's)  Bench,  so 
called  from  that  clause  in  the  old  forms 
which  described  the  record  and  process  aa 
remaining  ^before  us,"  {qum  coram  nobis 
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ftiideni)  ;  that  being  the  style  of  the  court 
1  ArcK  Pr.  234, 276.  2  Tidd's Pr.  1136. 
See  Coram  ipso  rege. 

Writs  of  error  to  correct  the  judgments 
of  other  courts,  (such  as  the  Common 
Pleas,)  are  said  to  be  coram  vobis  ;  the  re- 
cord and  process  being  stated  to  remtdn 
"  before  you,"  {qucB  coram  vobb  resident^ 
that  is,  before  the  justices  of  the  court 
/<i.  1137.  This  description  seems  to  ex- 
press more  accurately  the  distinction  be- 
tween writs  coram  nobU  and  coram  vM$ 
than  that  which  represents  the  former  as 
Ijring  to  the  same  court  in  which  the  judg- 
ment was  given ;  and  as  l3ring  for  errors  tn 
fact ;  neither  of  which  features  seem  to  be 
pecdiar  to  it  Id,  1136, 1137.  2  Impey^s 
Pr,  K.  B.  811.  1  Arch.  Pr.  234,  276.  2 
Saund.  100, 101  a,  note.  See  Coram  vobis. 
But  see  3  Maryland  J^  325.  1  Hempstead* s 
R.  62. 

CORAM  NON  JUDICE.  L.Lat  Be- 
fore one  who  is  not  a  judge,  or  who  has 
not  jurisdiction.  3  BL  Com.  Ill,  10 
Co.  76.  1  Kenfs  Com.  317.  Where  an 
action  is  brought  in  a  court  whereof  the 
judges  have  not  any  jurisdiction,  it  is  said 
to  be  coram  non  judice.  Cro.  Eliz.  630. 
Cro.Jack.bZl.  TermesdelaLetf.  Broom^s 
Max.  [69.1  It  is  also  sometimes  applied 
to  proceedings  even  in  a  court  having  ju- 
riuBoiction,  where  they  become  void  by  ir- 
regularity. W.  Jon.  1 70.  SenteBtia  a  bob 
jnaiee  lata  BeniiDi  debet  Boeere .  A  sentence 
passed  [judgment given]  by  one  who  is  not 
a  judge,  ought  to  harm  no  one,  FUta^ 
Ub.  6,  c.  6, 1  7. 

CORAM  PARIBUS.  L.  Lat  Before 
the  peers  or  freeholders.  Feud.  Lib,  2, 
titt  32,  39,  46.  The  attestation  of  deeds, 
like  all  other  solemn  transactions,  was  origi- 
nally done  only  coram  paribus.  2  Bl.  Com. 
807.  Coram  paribus  de  vicineto  ;  before 
the  peers  or  freeholders  of  the  neighbor- 
hood.    Id.  316.     See  Pares,  Peers. 

CORAM  SECTATORIBUS.  L.  Lat 
Before  the  suitors.     Cro.  Jac.  682. 

CORAM  VOBIS.  Lat  (Before  you.) 
In  English  practice.  A  name  given  to  writs 
of  error  on  judgments  of  other  courts  than 
the  King's  (or  Queen's)  Bench ;  especially 
the  court  of  Common  Pleas.  See  Coram 
nobis.  A  writ  of  this  kind  lies  to  the 
Common  Pleas  to  correct  its  own  judg- 
ments; as  for  errors  in  fact  2  Tidd's  Pr. 
1187,  1142,  1143. 

COR  AUNT.  L.  Fr.  Passing;  running; 
current     Kelham. 


CORETES.  L.  Lat  Li  old  records. 
Pools ;  ponds ;  fish-ponds.     CoweU. 

CORN.  In  English  law.  Grain;  includ- 
ing wheat,  rye,  oats  and  barley.  In  tlie 
common  memorandum  in  policies  of  insu- 
rance, it  includes  malt,  peas  and  beans,  but 
not  rice.     2  Amould  on  Ins.  853. 

CORN  RENTS.  Rents  reserved  in  com, 
that  is,  in  wheat  or  malt  Propordons  of 
rents  on  college  leases,  [being  one-third,] 
directed  by  the  statute  18  Ehz.  c  6,  to  be 
reserved  in  wheat  or  malt  3  StepL  Cm, 
141,  142.     2  Bl.  Com.  322. 

CORNAGK  [L.  Lat  eornagium,  from 
comu,  a  horn.]  In  old  English  law.  8e^ 
vice  of  the  horn.  A  kind  of  tenure  in 
grand  seijeanty,  the  service  of  which  was 
to  blow  a  horn,  when  any  invasion  of  the 
northern  enemy  [the  Scots,]  was  perceired, 
[in  order  to  alarm  the  country].  Term 
de  la  Ley.  This  was  a  common  tenure  m 
the  marches  of  Scotland.  LitU  sect  156.  Cb. 
Litt.  107  a.  2  Bl.  Com.  74.  Camd.  BrU 
609.   CoweU.   See  3  ffow.  St.  Trials,  866. 

CORN  ARE.  L.  Lat  [from  cormt,  a 
horn.]  In  old  English  law.  To  wind  or 
blow  a  horn.  Spelman,  Fadat  couan,^ 
videatur  furtive  hoc  facere  ;  he  shall  cause 
a  horn  to  be  blown,  that  he  may  not  seem 
to  do  this  by  stealth.     Cart  de  For.  c  11. 

CORNER  In  American  land  law.  An 
angle  made  by  two  boundary  lines;  the 
common  end  of  two  boundary  lines,  which 
run  at  an  angle  with  each  other.  S^  Xiw* 
and  comers.  Butts  and  bounds,  AbuttaU. 

CORNERUM.  KLat  In  old  English 
law.  A  comer  or  angle.  Et  sieusqve 
comerum  del  Parkeres  Breche  de  Beckett. 
Rot.  Peramb.  Forest.  29  Edw.  L  m.  8. 

CORNUB'.  An  abbreviation  of  Cbnw- 
bia,  Cornwall,  in  old  English  pleadings  and 
records.  Towns.  PL  147.  CoweU,  Ap- 
pendix.    1  Inst.  Cler.  28. 

CORODIUM,  Corrodium,  Oorredhm, 
L.  Lat  In  old  English  law.  A  corody. 
Spelman.     2  Inst.  630.     See  Corody, 

CORODY,  Corrody.  [L.  Lat  corodhm, 
corrodium,  corredium."]  In  old  Enpli^ 
law.  A  right  of  sustenance ;  or  a  right  to 
receive  certain  allotments  of  victual  and 
provision  for  one's  maintenance.  2  BL 
Com.  40.  Otherwise  called  a  pension.  1 
Id.  283.  "A  partition  for  one's  suste- 
nance." Finches  Law,  b.  2»  c  12. — ^An 
allowance  of  food,  and  sometimes  of  other 
necessaries,  which  a  person  was  entiUed  to, 
for  life,  years  or  in  fbe,  and  usually  firom  a 
religious  house.     It  belonged  to  the  found- 
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en  of  these  houses  of  common  right,  (un- 
less the  foundation  was  in  frankumoign,) 
and  in  this  way  became  frequently  due  to  the 
king.*  Spelman.  Termes  de  la  Ley,  See 
BarrinffL  Obs.  Stat.  80,  note  [y].  It  was 
a  species  of  incoiporeal  hereditament,  but 
is  now  obsolete.  2  BL  Com.  40.  1  Id. 
283.  2  Inst.  630.  1  Crabb's  Heal  Prop. 
262,  §  259.  Orahb's  Hist.  Eng.  Law,  252. 
COKODIO  HABENDO.  See  De 
Carodio  habendo. 

CORONA.  Lat  [Fr.  corone.]  The 
crown.  Placita  coronce ;  pleas  of  the 
crown;  criminal  actions  or  proceedings,  in 
which  the  crown  was  the  prosecutor.  See 
Plea$  of  the  crovm. 

CORONARE.  L.  Lat  [from  eQr<ma, 
a  crown.]  In  old  records.  To  give  the 
tonsure,  which  was  done  on  the  crown,  or 
in  the  form  of  a  crown ;  to  make  a  man  a 
priest.     Cotoell. 

CORONATOR.  L.  Lat  [from  coranoy  q. 
T.]  A  coroner.  Reg.  Orig.l^l.  Spelman. 
^ImU  31.  Bract.  foL  121, 122.  Nullus 
vic&<omeSy  constabularius,  coronatores  vel 
alii  ballivi  noHri  teneant  placita  coronas  nos- 
tree;  no  sheriff,  constable,  coroners  or  other 
oar  bailifis,  shall  hold  pleas  of  our  crown. 
Mag.  Cart,  Johan.  c.  24.  Id.  1  ffen.  Ill  c. 
19.  Id.  9  Hen.  IIL  c.  17.  Ut  nullus  vice- 
comes  intromittat  se  de  placitie  ad  cororhom 
pertinentibus  sine  coronatoribus.  Artie. 
Mag.  CarU  Reg.  Joh.  c.  14. 

CORONATORE  ELIGENDO.  See  i>e 
coronatore  eligendo. 

CORONATORE  EXONERANDO.  See 
De  coronatore  exonerando. 

CORONER.      [L.  Lat  coranator,  from 
corona  J  the  crown;  Sc.  crowner.     See  in- 
fra.!   A  county  officer  of  great  antiquity 
at  the  common  law,  whose  powers  and  du- 
ties are  both  judicial  and  ministerial,  but 
principjally  the  former.     It  has  always  been 
his  peculiar  office  to  inquire  into  the  causes 
of  violent  or  sudden  deaths,  by  a  jury  of 
proper  persons,  upon  view  of  the  dead 
Dooy,  (super  visum  corporis).     Bract,  fol. 
121.     Stat.  4  Edw.  I.  De  officio  Corona- 
iaris.     1    Bl    Com.  346,  848.     9  Steph. 
Com.  33 — 36.-  Another  branch  of  his  ju- 
dicial office  is  to  inquire  concerning  ship- 
vrreckSj  and  certify  whether  wreck  or  not, 
and  who  is  in  possession  of  the  goods ;  and 
also  to  inquire  concerning  treasure  trove, 
wbo  were  the  finders  and  where  it  is,  and 
whether  any  one  be  suspected  of  having 
found    and  concealed  a  treasure.    Bract. 
foL  121, 122.    1  BL  Com.  349.    The  min- 


istericd  office  of  the  coroner  is  only  as  the 
sheriff's  substitute  in  executing  process.  3 
Steph.  Com.  37.  This  was  part  of  his  duty 
as  early  as  the  time  of  Bracton.  Bract. 
foL  75.  Coroners  are  also,  by  virtue  of 
their  office,  conservators  of  the  public 
peace.  Britt.  c.  1.  1  Bl.  Com.  847.  See 
Conservator  of  the  peace.  All  these  duties 
continue  to  be  attached  to  the  office  of 
coroner,  in  the  United  States.  2  N.  Y. 
Rev.  St.  [742,]  622,  §  1,  et  seq.  1  Id. 
[690],  688,  §  2.  Id.  [380—882,  §§  78— 
86 ;]  373,  374,  §§  89—97.  See  United 
States  Digest,  Coroner. 

*»*  The  name  coroner  seems  clearly  de- 
rived from  the  important  part  which  the 
officer  bearing  it  originally  took  in  the  pro- 
secution of  those  offences  which  concerned 
the  crown,  (L.  Fr.  corone;  Lat  corona).  2 
Reeves'  Mist.  Eng.  Law,  12.  The  coroner 
(coronator)  is  first  mentioned  by  name  in 
Magna  Charta,  (c.  17,  see  coronator);  al- 
though allusion  is  made  to  the  office  in 
the  capitula  of  Henry  XL  and  in  those 
given  in  the  rei^  of  Richard  I.  to  the  jus- 
tices in  eyre,  wnerein  they  were  commis- 
sioned to  choose  three  Ibiights  and  one 
clerk  in  every  county  to  be  custodes  placi- 
torum  coronce.  CrahVs  Hist.  Eng.  Law^ 
150.  According  to  the  Mirror,  (c.  1,  §  3,) 
the  office  was  established  by  the  Saxon 
kings,  but  it  is  most  probable  that  it  was 
created  soon  after  the  conquest ;  the  coro- 
ner being  appointed,  together  with  the 
sheriff,  to  keep  the  peace,  when  the  earls 
gave  up  the  wardship  of  the  county. 
Crabb's  Hist.  149,  150.  1  Bl.  Com.  347. 
This  word  itself  seems  to  be  essentially 
French,  being  constantly  used  by  Britton 
in  his  first  chapter,  which  is  entitled  *'  De 
Coroners.^'* 

The  office  of  coroner  has,  in  modem 
times,  retained  but  a  trace  of  its  ancient 
dignity  and  importance.  Coroners  are  de- 
clared in  Britton  to  be,  in  every  county, 
the  principal  keepers  of  the  peace,  to  bear 
record  of  pleas  of  the  crown.  Their  duties 
(which  are  minutely  described  in  the  first 
chapter  of  this  author,  and  in  the  second 
tract  of  the  third  book  of  Bracton,  entitled 
"i>c  corona,^'')  embraced  not  only  the 
modem  duty  of  holding  inquests  over  the 
bodies  of  persons  slain  or  suddenly  de- 
ceased, but  the  examination  of  the  bodies  of 
living  jpersons  who  had  been  wounded  or 
otherwise  corporally  injured,  the  taking  of 
criminal  appeals,  abjurations  of  the  re2m, 
&e.    An  important  feature  of  their  anoie]^ 
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office  was  the  keeping  of  roll$  or  records 
of  every  thing  done  oeiore  them,  which  rolls 
were  sometimes  received  as  conclusive  evi- 
dence. Bract.  foL  140  b,  lib.  3,  tar.  2,  c  20. 
See  Counter-rolL 

CORPORAL.  [Lat  corporalis,  corpo- 
rale,  from  corpus,  q.  v.]  Bodily;  per- 
sonaL 

CORPORAL  OATH.  [Lat  carporaU 
docramentum.'l  An  oath  taken  by  laying 
hand  on  the  gospels,  as  by  actual  contact 
of  the  person.  3  Inst,  c  74.  Cotoell,  voc 
Oath.  Tacto  per  se  sancto  evangelic  ;  hav- 
ing personaUy  touched  the  holy  gospel 
Cro.  Eliz.  105.  The  oath  of  proctors  and 
advocates,  in  the  English  consistory  courts, 
is  in  the  following  words :  Ego,  A.  B.  ad 
ista  sancta  Dei  evangelia  per  me  corporaliter 
tacta  juro,  quod,  <ke.  ;  I,  A.  B.,  on  these 
holy  gospels  of  God,  by  me  corporally 
touched,  do  swear,  that,  &c.  Halli/ax, 
Anal.  Appendix,  No.  vi. 

In  the  case  of  Jackson  v.  The  State,  (1 
Indiana,  Carter* s,  R.  184,)  it  was  decided 
that  the  term  "corporal  oath"  did  not 
necessarily  import  an  oath  taken  on  the 
gospels,  but  that  it  was  merely  a  synonyme 
of  "solemn  oath;"  and  that  an  oath  taken 
with  the  uplifted  hand  might  be  properly 
described  W  either  term.  The  court  con- 
sidered the  objection  that  an  oath  taken  in  the 
latter  form  was  not  a  corporal  oath,  to  be 
hypercritical,  and  observed  that  "  however 
it  may  have  been  in  somewhat  olden  time 
in  Europe,  we  think  that  now,  at  least  in 
our  state,  corporal  oath  and  solemn  oath 
are  used  synonymously."  Id.  184.  The 
court  refer  to  and  adopt  the  definition  ot 
corporal  oath  given  oy  Webster: — "a 
solemn  oath,  so  called  from  the  ancient 
usage  of  touching  the  corporale  or  cloth 
that  covered  the  consecrated  elements." 

It  may  have  been  that  oaths  were  some- 
times, as  in  ecclesiastical  cases,  taken  by 
touching  the  corporale,  as  described  in 
the  definition  just  quoted.  But  the  true 
judicial  oath  appears  to  have  been,  from 
the  earliest  Christian  period,  uniformly 
taken  by  either  holding  or  touching  the 
holy  gospels  or  evangelists;  and  the  au- 
thorities clearly  show  that  it  was  from  this 
corporal  touch,  or  actual  contact  of  the 
body  (corpus)  of  the  person  swearing  with 
the  book  sworn  by,  that  the  oath  derived 
its  distinctive  name.  As  early  as  the  8th 
Novel  of  Justinian,  the  form  of  an  official 
oath,  as  prescribed  by  law,  was  in  these 
words :   "  I  swear  by  Almighty  God,  4c 


and  the  four  gospels  which  I  hold  in  my 
hands,  (s  iw  nu  xf^  f^  '^p^^)  that  I  will," 
&C.  Nov.  8,  ad  fin.  To  this  appears  to 
have  succeeded  the  form  of  touching,  whidi 
is  still  in  use.  In  Nov.  124,  c.  1,  pre- 
scribing an  oath  to  be  taken  by  parties  to 
actions,  it  is  declared  that  they  shall  swesr 
by  touching  the  holy  evangeUsts,  im^imi 
r(3v  kyii*v  ciayyAfwv.  And  in  the  Feudorom 
libri,  oaths  were  required  to  be  made, 
tactis  sacrosanctis  scnpturis,  by  touching 
the  Holy  Scriptures.     Feud.  Lib.  2,  tit  1 

The  actual  corporal  touch  or  physical 
contact  of  the  body,  appears  to  have  always 
been  indispensable  to  give  validity  to  an 
oath  taken  on  the  Scriptures,  as  it  unifonnly 
is  at  the  present  day,  even  in  this  coontiy. 
And  an  oath  taken  in  any  other  form,  i- 
though  in  every  sense  a  solemn  osAh,  can 
hardly  be  denominated  a  "  corporal"  oatt 
without  departing  from  the  radical  and  dis^ 
tinctive  sense  of  the  term. 

CORPORALE  SACRAMENTUM.  L 
Lat  In  old  English  law.  A  corporal 
oath.     Reg.  Orig.  95  b.     BracL  foL  74. 

CORPORALIS,  Corporale.  Lat  [^ 
corpus,  a  body.]  In  old  English  law.  Hav- 
ing a  body  or  material  substance;  co^ 
poreaL  Corporales  res  ;  corporeal  things; 
things  which  may  be  touched  and  seai; 
such  as  land,  garments,  gold  and  silver,  ^c:, 
comprising  both  moveables  and  immove 
ables.     ^nwr^fol.  7  b,  10  b,  13  b. 

Relating  to,  or  affecting  the  body ;  bodily; 
personal  Corporalis  injaria  ion  reript 
ffstimationcm  de  f ntnro.  A  personal  injiuT 
does  not  receive  satis&ction  from  a  future 
course  of  proceeding,  [is  not  left  for  its 
satis&ction  to  a  future  course  of  proceed- 
ing]. Bacon's  Max.  34,  r^ula  6,  quoted 
in  3  ffow.  St.  Trials,  1l.  The  law,  in 
many  cases  that  concern  lands  or  goods, 
doth  deprive  a  man  of  his  present  remedy, 
and  tumeth  him  over  to  a  further  circuit  of 
remedy,  rather  than  to  suffer  an  incon- 
venience ;  but  if  it  be  a  question  of  per- 
sonal pain,  the  law  will  not  compel  him  to 
sustain  it  and  expect  remedy,  oecause  it 
holdeth  no  damage  a  sufficient  recompense 
for  a  wrong  which  is  corporal.  /<£.  ibid. 
BroonCs  Max.  [208.]  This  maxim  seems 
to  embody  the  general  principle  of  law 
which  allows  to  personal  injuries  the 
speediest  course  of  remedy. 

CORPORATE.  [Lat  corporatu^  cor- 
poratum.']  Belonging  to  a  corporation ;  » 
a  corporate  name. 

Incorporated ;  as  a  corporate  body.    The 
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teim  corporatus  occurs  in  the  Code  of  Jua- 
tiniaiL     Cod.  11.  1.  8.    Id,  11.  14. 

CORPORATION.     [L.  Lat  corporatio, 
corpiu  corporatum^  villa  carporata,!    An  ar- 
tificial person  or  being,  endowed  by  law 
with  the  capacity  of  perpetual  succession ; 
consisting  either  of   a  single  individual, 
(tenned  a  corporation  sole,)  or  of  a  collec- 
tion of  several  individuals,  (which  is  tenned 
a  corporation  aggregate),    3  Steph.  Com, 
166.    1  Bl.  Com.  467,  469.     Marshall,  C. 
J.  4  Wheaton's  R.  618,  636.     Thompson, 
hU  Peterf^  R.  12fi,  129.— An  artificial 
being,  invisible,  intangible,    and  existing 
only  m  contemplation  of  law.     Marshal^ 
C.  J.  4  Wheaton's  Jt.  636.— A  franchise 
possessed  by  one  or  more  individuals,  who 
snbsist  as  a  body  politic,  under  a  special 
denomination,  and  are  vested  by  the  policy 
of  the  law,  with  the  capacity  of  perpetual 
succession,  and  of  acting  in  several  respects, 
however  numerous  the  association  may  be, 
as  a  single  individual     2  Kent^s  Com.  267. 
And  see  Kyd  on  Corp.  Introd.  13.     Grant 
on  Corp.  4,  6.     Otherwise  denominated  a 
My  corporate  and  a  body  politic ;  some- 
times a  civil  being,  {ens  civile,)  and  by  the 
civilians,  a  juridical,  moral  or  nctitious  per- 
9m.    2  Bl.  Com.  87.     2  Kent's  Com.  267. 
Washington,  J.   4  Wheatm's  R.  618,  667. 
Angtll  d:  Ames  on  Corp.  Introd.     3  Salk. 
102.    1  Mackeld.   Civ.  Law,  146,  §  141. 
^  Body  corporate.  Body  politic,  Eccle- 
tiastieal  corporation.  Lay  corporation,  Elee- 
fnosynary    corporation.  Civil    corporation. 
Public  corporation.  Private  corporation. 

A  corporation  has  been  declared  to  be 
not  only  a  person,  (12  Orattan's  R.  666,) 
but  to  be  capable  ot  being  considered  an 
inhabitant  of  a  state,  and  even  of  being 
treated  as  a  citizen,  for  all  purposes  of  suing 
and  being  sued.  2  Howard's  R.  497. 
1  Kent's  Com.  347,  note.  As  to  the  distinc- 
tion between  corporations  and  partnerships, 
see  Wordstoortk  on  Joint  Stock  Com- 
panies, 4. 

In  New-Yort,  the  term  "corporation" 
includes  all  associations  and  joint  stock 
companies  having  any  of  the  powers  or 
privileges  of  corporations  notpossessed  by 
individuals  or  partnerships.  Const,  of  New- 
York,  art.  viii  §  3.  And  see  3  Com- 
stocies  R.  479.     3  Selden's  R.  328. 

CORPORATION  AGGREGATE.  A 
coUection  of  several  individuals  united  into 
one  bodjy  under  a  special  denomination, 
and  having  perpetual  succession  under  an 
artificial  form,  and  vested  by  the  policy  of 


the  law  vnth  the  capacity  of  acting  in  several 
respects  as^  an  individual  Shelford  on 
Mortmain,  22.  1  Kyd,  on  Corp.  13.  2  Kenfs 
Com.  267.  Story  J.  4  Wheat(m's  R.  618, 
661. — A  collection  of  individuals  united  in 
one  body,  under  such  a  grant  of  privileges 
as  secures  a  succession  of  members  without 
changing  the  identity  of  the  body,  and  con- 
stitutes the  members,  for  the  time  being, 
one  artificial  person  or  legal  being,  capable 
of  transacting  some  kind  of  business,  uke  a 
natural  person.  Bronson,  J.  1  HilVs  (N.  Y.) 
R.  616,  620.  Of  this  description  are  the 
mayor  and  commonalty  of  a  city,  the  head 
and  fellows  of  a  college,  and  in  England 
the  dean  and  chapter  of  a  cathedral  church. 
3  Steph.  C(ym.  168.  This  kind  of  cor- 
poration is  called  by  the  civilians,  col- 
legium and  universitcLS,  (qq.  v.)  Dig.  3. 
4.  See  Municipal  corporation,  Public  cor- 
poration. 

CORPORATION  SOLE.  A  corporation 
consisting  of  one  person  only,  and  his  suc- 
cessors in  some  particular  station,  who  are 
incorporated  by  law  in  order  to  give  them 
some  legal  capacities  and  advantages,  par- 
ticularly that  of  perpetuity,  which  in  their 
natural  persons  they  could  not  have  had. 
In  this  sense,  the  sovereign  in  England  is  a 
sole  corporation,  so  is  a  bishop,  so  are  some 
deans  distinct  from  their  several  chapters, 
and  so  is  every  parson  and  vicar.  3  iSteph. 
Com.  168,  169.     2  Kent's  Com.  21 S. 

In  the  United  States,  a  minister  seised 
of  parsonage  lands,  in  right  of  the  parish,  is 
held  to  be  a  sole  corporation  for  this  pur- 
pose. 7  Mass.  R.  446.  But,  in  general, 
corporations  of  this  kind  are  of  rare  oc- 
currence. 

CORPORATION  ACT.  In  EngUsh  law. 
The  statute  13  Car.  II.  st  2,  c.  1 ;  by  which 
it  was  provided  that  no  person  should 
thereafter  be  elected  to  oflBce  in  any  cor- 
porate town,  that  should  not,  within  one 
year  previously,  have  taken  the  sacrament 
of  the  Lord's  Supper,  according  to  the 
rites  of  the  Church  of  England ;  and  every 
person,  so  elected,  was  also  required  to 
take  the  oaths  of  allegiance  and  supremacy. 
3  Steph.  Com.  103,  104.  4  Bl.  Com.  68. 
This  statute  is  now  repealed.  4  Steph. 
Com.  611. 

CORPORATOR.  A  member  of  a  cor- 
poration. 

CORPORE  ET  ANIMO.  Lat  By  the 
body,  and  by  the  mind ;  by  the  physical  act, 
and  by  the  mental  intent     I>ig.  41.  2.  3. 

CORPOREAL.   [Lat  corpora/w.]    That 
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which  can  be  touched  and  seen ;  material 
Co.  Liu.  9  a. 

CORPOREAL  HEREDITAMENTS. 
Such  hereditaments  as  are  of  a  material  and 
tangible  nature^  and  may  be  perceived  by 
the  senses,  consisting  wholly  of  substantial 
and  permanent  objects,  all  which  may  be 
comprehended  under  the  general  denomina- 
tion of  land  only.*  2  BL  Com.  17, 18.  1 
Steph.  Com,  1 69.  3  Kent' 9  C(m.  401,  402. 
CORPUS.  Lat  A  body;  a  human  body. 

Corpos  huBannm  non  reeipit  sitimatioiem. 

Hie  human  body  does  not  admit  of  yalua- 
tion.     Hob,  59. 

An  artificial  body  created  by  law,  as  a 
corporation,  (Or.  tfwpircr»r,  c^orifM.)  Neque 
$oct€t€LSf  neque  collegium^  neque  hujusmodi 
corpus;  neither  a  partnership,  nor  a  cor- 
poration, nor  any  body  of  the  kind.  Dig. 
3.  4.  1.  See  Cod.  6.  48.  J^ov.  136,  pr. 
In  collegiis  et  cajntulis  semper  idem  corpus 
manety  quamvis  successive  omnes  moriantur  ; 
in  corporations  and  chapters  the  body  re- 
mains always  the  same,  although  all  [the 
individuals  composing  iti  die  in  succession. 
Bract,  fol.  374  b.     See  Id.  foL  78  b. 

A  body  or  collection  of  laws.  See  Cor- 
pus juris. 

A  material  substance ;  something  visible 
and  tangible,  as  the  subject  of  a  right ;  (cor- 
pus cuijus  inest).  Bract,  fol.  236.  Id,  foL 
16.  Something  having  local  position,  as 
distinguished  from  an  incorporeal  right 
Thus,  the  corpus  of  land  is  sometimes  dis- 
tinguished from  the  estate  or  interest  in  it 
2  Powell  on  Devises^  412.  2  Karnes^  Equity y 
342,  343.  So  in  the  Scotch  law,  a  specific 
article  of  property  is  called  corpus^  as  dis- 
tinguished from  its  mere  equivalent  in 
money  or  other  form.  /<i.  71,  167.  4 
Bob.  Adm.  R.  56.  So  the  corpus  (capital) 
of  an  estate  is  distinguished  from  the  in- 
come of  it  6  BeWs  Appeal  Cases,  222. 
Phelan,  J.  21  Alabama  B.  307.  6  Florida 
R.  460. 

A  substantial  or  positive  fact,  as  dis- 
tinguished from  what  is  equivocal  and  am- 
biguous. The  corpus  delicti  (body  of  an 
o^nce)  is  the  fact  of  its  having  been  ac- 
tually committed.  Best  on  PresumptionSy 
269—279. 

A  corporeal  act  of  any  kind,  (as  dis- 
tinguished from  animus  or  mere  intention,) 
on  the  part  of  him  who  wishes  to  acquire  a 
thing;  whereby  he  obtains  the  physical 
ability  to  exercise  his  power  over  it  when- 
ever he  pleases.  The  word  occurs  fre- 
quently in  this  aense,  in  the  dvil  law.     1 1 


Mackeld.  Civ.  Law,  284,  §  240.  Bmt 
foL  38  b,  39  b,  45  b.  See  Carport  et 
€tmmo. 

CORPUS  COMITATUS.  L  Lat  In 
old  English  law.  The  body  of  a  coimty. 
Molloy  de  Jur.  Mar.  231.  Cro.  Jac  514. 
5  Howard's  B.  452,  453,  462.  6  Mam't 
R.  290.  The  county  at  laige,  as  dis- 
tinguished from  any  particukr  locality 
wiuiin  it     See  De  corpore  comitatus. 

CORPUS  CORPORATUM.  Lat  A 
corporation ;  a  corporate  body,  other  than 
municipaL     Burr.  Sett.  Cos.  143. 

CORPUS  CUM  CAUSA.  L.  Lat  (The 
body  with  the  cause.)  An  EngM  writ 
which  issued  out  of  chancery,  to  remoTe 
both  the  body  and  the  record,  tonchii^tbe 
cause  of  any  man  lying  in  execution  upon  a 
judgment  for  debt,  into  the  king's  beBcht 
there  to  remain  until  he  satisfied  the  judg- 
ment Cowell.  Blount.  Applied  abo  to 
a  writ  of  habeas  corpus  for  the  remoTal  of 
a  cause.*     See  Habeas  corpus. 

CORPUS  DELICTI  Lat  In  the  law 
of  evidence.  The  body,  substance  or 
foundation  of  an  offence.  The  substantial 
and  frmdamental  fact  of  its  having  been 
conunitted.  Lord  Stowell,  1  Haggof^i 
C.  R.  105.  Lord  Kenyon,  1  Bast,  306. 
Best  on  FresumptionSy  269,  §  201,  «<«»?. 
The  body  or  substance  of  a  crime,  as  dis- 
tinguished from  the  particular  form  given 
to  it  by  its  connection  with  the  party 
accused. 

The  subject  of  a  crime,  or  its  visible 
effect,  such  as  a  body  slain,  a  house  bonedf 
or  their  remains ;  corpus  being  used  in  its 
ordinary  sense  of  a  materiid  substance.  See 
How.  St.  Trials,  1229,  1230.  Burr.  Ore 
Evid.  119,  note  ib).    Id.  677. 

CORPUS  JURIS.  L.Lat  A  body  of 
law.  A  term  introduced  in  the  middle 
ages,  to  signify  a  book  comprehending  seyc- 
Tsl  collections  of  law.  There  are  two  prin- 
cipal collections  to  which  that  appeflitioa 
is  given;  the  Corpus  Juris  CivUiSy  md 
the  Corpus  Juris  Canoniciy  (qq.  v.) 

CORPUS  JURIS  CANONICL  LLat 
The  body  of  the  canon  law.  1  Bl  C9». 
82.     See  Canon  laWy  Jus  cancmcum. 

CORPUS  JURIS  CIVILIS.  Lat  Tb 
body  of  the  civil  law,  as  compoaed  of  tbe 
Institutes,  Pandects,  Code  and  Novels.  1 
Bl,  Com.  81,  Sometimes  simply  termed 
Corpus  Juris. 

'fiiis  name  was  not^ven  to  this  collw^® 
by  Justinian,  nor  by  any  of  the  ^ossatois. 
Aocording  to  Savigny,  it  was  m  nae  » 
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earlr  as  the  12ih  century.  Dionysins 
Gothofredus,  lioweTer,  was  the  first  who 
applied  it  as  a  title  embracing  all  the  col- 
lections of  Justinian  in  one  work,  (A.  D. 
1604).  1  Mackeldejfi  Oiv.  Law,  89,  §  98, 
note.  See  Am.  ed.  note  to  1  P.  Wms.  62. 
CORPUS  PRO  CORPORE.  Lat.  In 
old  records.  Body  for  body.  A  phrase 
enressing  the  liability  of  manucaptors.  3 
Hm,  St,  Trials,  110. 

CORREDIUM.    KLat   In  old  records. 
Acorody.     Spelman.     See  Corodium. 

CORREL  (pL  of  correus.)  Lat  In 
the  civil  law.  Co-stipulators ;  joint  stipu- 
lators, ffeinecc.  M.  Jur.  Civ.  lib.  3,  tit 
n.  ffa!lifaxAnaLh.2,ch.U.  SeeJReus. 
CORREI  CREDENDI.  Lat  In  the 
civil  and  Scotch  law.  Joint  creditors; 
creditors  in  solido.  Path.  Ohlig,  part  2, 
cL4,  art  3,§  11. 

CORREI  DEBENDL  L.Lat  IncivH 
and  Scotch  law.  Debtors  in  solido.  Path 
Obi,  part  2,  cb.  3,  art  8,  sect  1.  Two  or 
more  persons  bound  as  principal  debtors  to 
•Dother.  £rsk.  Inst.  b.  3,  tot  3,  §  74.— 
Joint  obligants.     JBelFs  Diet. 

CORREIE  DE  BATEL.  L.  Fr.  Ar- 
rayed for  battel  Yearb.  M.  4  Edw.  UL 
12. 

CORRELATIVE,  [from  Lat  con,  to- 
gether, and  relativus.l  Having  a  mutual 
or  reciprocal  relation.  Father  and  son  are 
correlative  terms.  Son  is  the  correlative  of 
father.  Right  and  duty  are  correlative 
tenns. 

CORRODIUM.  L.  Lat  In  old  Eng- 
lish law.  A  corody.  2  InsU  630.  Spel- 
man. 

CORRUMPERE.  Lat  In  the  civil  law. 
To  corrupt;  to  spoil;  to  make  worse,  (cfete- 
riorem  facere).  Applied  to  the  offence  of 
tampering  with  another's  slave.  Dig.  11. 
3.    Brissonius. 

CORRUPTIO.  Lat  In  old  English 
law.  Corruption ;  violation  or  defilement 
of  the  person.     Fleia,  lib.  1,  c.  34,  §  4. 

CORRUPTION  OF  BLOOD.  In  Eng- 
lish criminal  law.  The  extinguishment  of 
the  inheritable  quality  of  a  person's  blood 
in  consequence  of  attainder  for  treason  or 
other  felony,  so  that  he  can  neither  inherit 
any  estate,  nor  transmit  it  to  others  by  de- 
scent* 2  Bl.  Com.  251,  266.  1  Steph. 
Com,  408 — 411.  lAtt.  sect  ^47.  The 
law  on  this  subject  has  been  considerably 
modified  by  the  statutes  54  Geo.  III.  a  145 ; 
3&4WilLIV.c.l06;  and  4 & 6  Will IV. 
c.  23.  1  Steph.  Com.  413.  In  the  United 
Vol.  L  25 


States,  corruption  of  blood  is  abolished. 
2  Kenfs  Com,  386. 

CORRUPTIVE.  L.Lat  In  old  plead- 
ing.    Corruptly.     Cro,  Jac.  104. 

CORS,  Corse.  L.  Fr.  Body.  Britt, 
cc.  4,  11,  26,  68.  Cors  purcors;  body 
for  body.     Id.  e.  125. 

CORSEPRESENT.  In  English  law. 
A  mortuaiy  or  customary  gift,  due  to  the 
minister  or  a  parish  on  the  death  of  a  pa- 
rishioner, was  anciently  so  called  from  its 
being  brought  to  church  along  with  the 
corpse,  when  it  came  to  be  buned.  2  Bl, 
Com.  425,  426.  3  Steph.  Com.  148.  See 
MS.  cited  in  Blount. 

CORSNED.  [from  Sax.  cors,  a  curse, 
and  sned,  a  cake  or  piece  of  bread.]  In 
Saxon  law.  The  morsel  of  execration; 
{panis  conjuratus  ;  offa  execraia,  or  judi- 
cialis).  A  species  of  ordeal  in  use  among 
the  Saxons,  performed  by  eating  a  piece 
of  barley  bread  over  which  the  priest  had 
pronounced  a  certain  imprecation.  If  the 
accused  ate  it  freely,  he  was  pronounced 
innocent;  but  if  it  stuck  in  his  throat,  it 
was  considered  as  a  proof  of  his  guilt 
Crabb's  Hist  Eng.  Law,  30.  1  Reeved 
Hist.  21.     4  Bl.  Com.  345.     Spelman. 

CORT,  Court.  L.  Fr.  Short;  limited. 
Kelham. 

CORTEX  Lat  In  old  EngUsh  law. 
Bark;  the  bark  of  trees.  Aa  buscam^ 
meremium,  corticem  vel  carbonem  em^n- 
dum  ;  to  buy  brush-wood,  timber,  bark  or 
coaL     Cart,  de  Forest,  c.  14. 

The  outer  covering  of  any  thing,  as  dis- 
tinguished from  the  inner  substance.  The 
letter  of  an  instrument,  as  distinguished 
from  the  spirit  See  (^oi  hsrct  in  litera, 
&c 

CORTIS.  L.Lat  In  old  records.  A 
court  or  halL     Spelman.    See  Curtis. 

CORTULARIUM.  L.  Lat  In  old 
records.  A  yard  or  court  adjoining  to  a 
county  ferm ;  a  curtilage.     Cowell. 

CORVfiE.  Fr.  In  old  French  and 
Canadian  law.  An  obligation,  on  the  part 
of  a  tenant,  to  perform  involuntary  labor 
at  the  requirement  of  the  lord.  Dunkin^s 
Address,  42.  Guyot,  Inst.  Feod.  cL  19. — 
The  duty  (incumbent  on  a  roturier,  or  ig- 
noble vassal  of  the  king,)  of  performing 
manual  labor  on  the  public  roads  and 
works  of  the  seigneurie,  during  a  certain 
number  of  days  in  each  year.  Steph.  LecU 
351.  Corvees  originated  under  the  Ro- 
mans, to  promote  Sie  culture  of  unprofita- 
ble imperial  domaina.    Id.  19. 
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COSA  JITZGADA.  Span.  In  Spaniah 
law.  A  cause  or  matter  adjnd^a,  {res 
judicata),  WkM$  New  lUcoprb,  3,  tit 
8,  note.     Id.  b.  3,  tit  9,  c.  1. 

COSCEZ,  CosceL  A  term  applied  in 
Domesday,  to  an  inferior  class  of  tenants. 
Supposed  by  Spebnan,  to  hare  tbe  same 
meaning  witb  eotmannui    and    cotarius^ 

COSE.  L.  Fr.  A  corrnpt  form  of 
cAote,  (q.  V.) 

COSEN,  Cozen.  In  old  English  law. 
To  cheat     "A  cosening  knare.''     3  Leon. 

COSENAGE.  See  CoHnage. 
COSENING.  In  old  English  law.  An 
oflPence,  mentioned  in  the  old  books,  where 
any  thing  was  done  deceitfully,  whether 
belonging  to  contracts  or  not,  which  could 
not  be  properly  termed  by  any  special 
name.  Wesi^s  Symbol,  part  2,  tit  Indict- 
ments, sect.  68.  The  same  as  the  stelluh 
natus  of  the  civil  law.     Cowell. 

COSHERING.  In  old  English  law.  A 
feudal  prcrogatiye  or  custom  for  lords  to 
lie  and  feast  themselyes  at  their  tenants' 
houses.     Cowell. 

COSIN,(7o<yn,(7(M«n.  L.Fr.  [L-Latcon- 
sanpuineus.]  In  old  English  law.  A  col- 
lateral relatiye  by  blood,  as  a  brother,  sister, 
uncle,  &c.     Litt.  sect  389,  660. 

Any  relative  in  the  ascending  line,  above 
a  great  grandfather,  {besayle),  Tkeloair$ 
Dig.  lib.  9,  c.  6,  ^28.  Stat.  Glocest.  c  2. 
Britt.  c.  89.     See  Connage. 

COSINAGE,  Cosenage.    L.  Fr.   [L.  Lat 

consanguinitas.^    In  old  English  law  and 

practice.   Collateral  relationsMp  or  kindred 

by  blood ;  consanguinity.     Co.  Litt.  160  a. 

The  name  of  a  writ  {hreve  de  consan^ 

guineo,)  that  anciently  lay  where  a  man's 

'  great  great  grandfather,  (or  tremyle^  as  he 

was  termed,)  or  collateral  relative,  beyond 

certidn  degrees,  (to  both  of  whom  the  title 

cosin  was  applied,)  was  seised  of  lands,  <S?c, 

in  fee  on  tne  day  of  his  death,  and  after- 

*  wards  a  stranger  entered  and  abated,  and 

so  kept  out  the  heir.     F.  N.  B.22\.    Beg. 

Grig.  226,     Boscoe's  Beal  Act.  127.     3 

BL   Com.   186.     But  see  Blaekst.  Law 

Tracts,  24. 

COST,  (CT'o'^O-.  I^Fr.  This  is.  Kel- 
ham.     A  contraction  of  ceo  est. 

COSTAGES,  Custages.  L.  Fr.  In  old 
English  law.  Costs.  Stat  Westm.  1,  c. 
1.  Stat.  Glocest.  c  I.  Britt.  o.l1.  Tearh. 
M.  8  Edw.  IIL  36.  Lord  Coke  derives  this 
word  from  the  verb  conster^  and  that  again 


from  the  verb  constare  ;  "  for  these  costa^ 
must  constare  (appear)  to  the  comi  to  be 
legal  costs  and  expenses."     3  Inst.  288. 

COSTE,  C6U.  Fr.  and  L.  Fr.  A,  or 
the  side.  De  costs  ;  from,  or  on  the  side; 
colkteraL     Britt.  c.  89,  119. 

COSTERA.  L.  Lat  [from  Fr.  coifiw; 
Lat  costa,  a  side.]  In  old  English  lav. 
A  coast;  sea  coast  or  shore;  sea  aide; 
{litus ;  regionisparsmarifinitima).  Spd- 
man.  Towns.  PL  224.  Per  costeram 
maris  ;  by  the  sea-shore.  Magna  Charta^ 
9  Hen.  Ill  c  23. 

COSTES.  L.  Fr.  Costs.  Les  cottei 
Keilw.  48.  1.  Al  costes;  at  the  costs. 
Dyer,  56  b.  (Fr.  ed.) 

COSTS.  [L.  Lat  custus,  misa;  Lat 
expenses  litis;  L.  Fr.  costages,  costes;  Sc 
coists."]  In  practice.  The  expenses  which 
are  incurred  either  in  the  prosecution  or 
defence  of  an  action,  or  in  any  other  pro- 
ceeding at  law,  or  in  equity ;  consisting  of 
the  fees  of  attorneys,  solicitors  and  other 
officers  of  court,  and  such  disbursements  as 
are  allowed  by  law.*  Stat  Glocest  6 
Edw.  1.  c.  1.  2  Inst.  288.  Beamei^  Costs, 
4.  2  Tidd's  Pr.  945,  et  seq.  UwUd 
States  Digest,  Costs. 

Costs  between  attorney  and  client  are  those 
which  are  payable  in  every  case  to  the  at- 
torney or  solicitor,  by  his  client,  whethff 
he  ultimately  succeed  or  not  Costs  between 
party  and  party  are  those  which  the  de- 
feated party  pays  to  the  successful  one. 
Holthouse.  Wharton.  Costs  are  also  either 
final  or  interlocutory.  See  Final  costs,  Inr 
terlocutory  costs. 

COSTS  DE  INCREMENTO.  L  Lat 
In  practice.  Costs  of  increase.  See  Dt 
Incremento,  Increase. 

COSTS  OF  THE  DAY.  In  practice. 
Costs  which  are  incurred  in  preparii^  for 
the  trial  of  a  cause  on  a  specified  day,  con- 
sisting of  witnesses'  fees,  and  other  fees  of 
attendance.  Archb.  N.  Prac  281.  BoU- 
house.  

COSTTJMBRE.  Span.  InSpamshlaw. 
Custom ;  an  unwritt«i  law  established  by 
usage,  during  a  long  space  of  time.  Xot 
Partidas,  part  1,  tit  2,  L  4. 

COSTIJS.  L.  Lat  In  old  English  law. 
Cost     Stat.  Westm.  2,  c  46. 

COTA,  C%oto.  KLat  [Sax.  fofc]  In 
old  English  law.  A  cot  or  hut,  {tugunum). 
Spelman.     Blount. 

COTAGIUM,  Cottagium.  L  Lat 
[from  cota,  q.  v.]  In  old  English  kw.  A 
cottage ;  a  small  house  or  cot    Spelman 
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Shep.  Touch.  10.     Co.  IdtL  56  b.     See 
Cottage. 

COTARITJS.    L.  Lat  [from  cota,  q.  v.] 
*  La  old  English  law.    A  cottager,  or  cotter. 
Spelfnan.    Domesday. 

COTELLUS.  L.  Lat  In  old  records. 
A  small  cottage.  Constiet  Ihmutde  Fa- 
rendon,  MS.     Cotoell. 

COTERELLUS.  L.  Lat  Li  old  Eng- 
lish law.  A  cottager.  Considered  by 
Spelman  and  others,  flie  same  with  cotarius. 
Spelman.  Co.  Litt.  56  b.  But  Cowell 
makes  the  distinction  that  the  cotarius  had 
a  free  socage  tenure,  and  paid  a  stated  firm 
(rent,)  in  provisions  or  money,  with  some 
occaaonal  customary  service ;  Whereas  the 
coterellus  seemed  to  have  held  in  mere  vil- 
lenage,  and  had  his  person  and  issue  and 
goods  disposed  at  the  pleasure  of  his  lord. 
Oowell,  voc.  Coterellus. 

COTERIA.  L.  Lat  In  old  records. 
A  cot,  house  or  home-stall.  Regist.  Eccl. 
ChrisU  Cant.  MS.  Cowell. 
,  GOTLAND,  CotsethJand.  In  old  Eng- 
lish law.  Land  held  by  a  cottager,  whether 
in  socage  or  viUenafre.     Parock.  Antig. 

COTMANNUS.  L.Lat  In  old  Eng- 
lish law.  A  cotman,  or  cotter.  Domes- 
day,   Spelman. 

C0T8ETUS,  Cotsethus.  L.  Lat  [Sax. 
cotsete;  the  inhabitant  of  a  cottage.]  In 
old  English  law.  A  cottager  who,  by 
servile  tenure,  was  bound  to  work  for  the 
lord.  Cowell.  LL.  Hen.  L  c.  30.  Spel- 
inan,  voce.  Cota,  Cotarius.     See  Coscez. 

COTSETHLAND.  [from  Sax.  cote,  a 
cottage,  sety  or  seth,  a  seat,  and  land.]  In 
old  English  law.  The  seat  of  a  cottage, 
including  any  land  belongii^  to  it  Spel- 
man, 

COTTAGE.     [L.   Lat  cottagium,  cotor 
giumj   qq.   v.]      A  little    dwelling-house, 
without     land.      Shep.   Touch.  94.      Co. 
Litt.  56  b.     1  CrahVe  Real  Prop.  68,  69, 
§  87.    Cowell,  voc  Cotage.   Properly,  how- 
ever, a  cottage  seems  to  have  always  had  a 
small  portion  of  land  attached  to  it,  {fundi 
ascriptam  portiunculam,)  as  appears  also 
from  the  terms  coUand,  cotseth*anc?,  supra. 
Spelman.     And  now,  according  to  good 
ajttthority,  by  the  grant  of  a  cottage,  a  cur- 
tilage or  garden  will  pass  as  included.     2 
Ld.  Raym.  1015.     6  Mod.    114.     4   Vin. 
Abr.  582.     Shep.  Touch,  (by  Preston,)  94. 
See  Cottagium. 

COTTAGrUM.  L.  Lat    In  old  English 
kw.     A  cottage.    It  must  have  had  four 


acres  of  land  laid  to  it  See  2  Show. 
279.  

COTTIDIE.  Lat  An  old  form  of 
Quotidie.  Cottidianus  for  Quotidianus. 
Brissomus. 

COTURK  L.  Pr.  An  enclosure.  BHtt 
c  71. 

COUCHANT,  Chochaunt.  L.  Fr.  [from 
coucher,  to  lie  down ;  Lat  cuhans,  cubantes.'] 
In  old  English  law.     Lying  down. 

Oouchant  et  levant;  lying  down  and 
rising  up.  Yearb.  T.  7  Edw.  IIL  50. 
M.  10  Edw.  m.  54.  This  seems  to  have 
been  the  original  phrase,  instead  of  levant 
et  oouchant,  (q.  v.) 

COtJNGE,  Conge.  L.  Fr.  Leave ;  per- 
mission, fferle  pria  counge  h  departer 
de  soun  breve,  et  habuit;  Herle  prayed 
leave  to  depart  from  his  writ,  and  he  had 
it     Tearb.  P.  2  Edw.  IL  39. 

COUNSAILE.  L.  Fr.  Advice  and  di- 
rection in  law.     Artie,  sup.  Chart,  c.  11. 

The  counsel  of  a  party  in  a  cause.  Dyer, 
47  b,  (Fr.  ed^ 

COUNSEL.  [L.  Fr.  conseil,  conseill, 
consail,  counsaHe,  councel.']  In  practice. 
An  advocate ;  a  counseUor  or  pleader.  3  Bl. 
Com.  26.  1  Kenfs  Com.  307.  One  who 
assists  his  client  with  advice,  and  pleads 
for  him  in  open  court  Sometimes  written 
in  the  old  books,  connect  and  council.  See 
Advocate,  Counsellor,  Pleader. 

*^*  This  word  has  no  plural,  and  is  used 
to  denote  either  one  or  more  counsel.  It 
is  by  some  supposed  to  be  an  abbreviation 
of  counsellor,  but  rather  seems  to  be  de- 
rived from  the  Norman  Fr.  conseil,  which 
occurs  as  a  distinct  word,  at  an  earlv 
period,  in  the  sense  e{  pleader.  Assizes  as 
Jerusalem,  ch.  ix.  Id.  ch.  xxviL  Counsel 
is  not  used  as  a  title  of  oflSce,  like  barrister 
and  Serjeant  in  England,  and  counsellor  in 
the  United  States,  but  as  a  general  profes- 
sional designation ;  and  is  particularly  &p- 
plied  to  a  client's  professional  adviser  or 
advocate  (one  or  more)  in  a  particular 
matter  or  suit,  e.  g.  in  the  expressions  a 
party* s  counsel,  and  the  counsel  in  a  cause  ; 
in  which  the  use  of  the  term  counsellor 
would  in  strictness  be  improper.  To  a 
certain  extent,  however,  the  terms  are  sv- 
nonymous.  See  Counsellor.  "  A  counsel" 
— "a  counsellor  at  law."  6  Mod.  137. 
"  The  counsellor  should  give  his  counsel  to 
him  with  [for]  whom  he  is  of  counsel."  5 
Co.  20.     See  Of  Counsel. 

COUNSELER.  KFr.  To  counsel;  to 
advise.    Tearb.  T.  10  Edw.  IIL  28. 
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COTJNSELL.  L.  Fr.  Advice.  Per 
counsell  lt%  setjantt.  Yearb.  M.  3  Edw.  IIL 
40. 

COUNSELL.  O.Eng.  A  court  "Ne 
to  apere  before  the  counsell  of  Miy  lord." 
Statl5Bic.lLcl2.   StaLl6Eic.lLc  2, 

COUNSELLOR,  COUNSELLOR  AT 
LAW.  [L.  Lat  cormliariuM^  coMiliariui 
in  lege;  L.  Fr.  comeiller.l  In  practice. 
A  person  'whose  occnpation  and  office  are 
to  give  counsel  or  advice  as  to  the  manage- 
ment of  suits  and  other  legal  business,  to 
conduct  the  trial  or  argument  of  causes  in 
court,  (in  which  sense  the  word  is  synony- 
mous with  advocate,)  and  to  do  any  other 
acts  reouiring  a  personal  presence  there.* 
Counseliors  are  officers  of  the  respective 
courts  in  which  they  are  licensed  to  prac- 
tice ;  and  the  term  itself  is  exclusively  an 
official  or  professional  title,  the  use  of 
which  is  now  rare  in  England,  although 
very  conmion  in  the  United  States.  1 
Leon.  103.  1  JRep.  Ch,  Appendix,  23,  26. 
6  Mod.  137.  1  Ld.  Raym.  504,  595.  See 
Counsel,  Consiliarius. 

COUNT,  Counte,  Countee,  Conte.  L. 
Fr.  or  Anglo-Norm.  [Fr.  comte ;  L.  Lat 
comes.^  In  old  English  law.  An  officer 
who  anciently  was  the  chief  or  governor 
(prcefectus  vel  prcejxmtus,)  of  a  shire  in 
England,  which  was  hence  called  a  county, 
(comitatus) ;  an  earl  1  Bl.  Com.  398. 
9  Co.  49.     3  Lev.  72.     See  Comes,  Comte. 

*^*  This  term  {countee  being  obviouriy 
an  Anglicised  form  of  the  Fr.  comte,)  was 
introduced  on  the  Norman  Conquest,  as  a 
title  not  only  of  office,  but  of  honor,  being 
the  most  eminent  dignity  in  the  kingdom. 
Termes  de  la  Ley.    It  was  after  a  time,  how- 
ever, superseded  by  the  Endish  earl,  which 
still  continues  as  a  title  of  nonor,  although 
the  earl  has  now  nothing  to  do  with  the 
government  of  the  county,  which  is  de- 
volved on  the  sheriff  or  viscount,  as  he  was 
anciently  called,  {vice  comes,  the  vice  count, 
or  earl's  deputy).     1  Bl.   Com.  898,  116. 
The  term  still  survives  in  countess,  an  earPs 
wife,  and  viscount,  the  next  dignity  below  an 
earl.     See  Uarl,  Comes,  County,  Viscount. 
COUNT.   L.  Fr.  andEng.   [L.  Lat  nar- 
ra^to.l    In  pleading.     A  statement  of  a 
plaintiff's  case  in  court,  being  the  first  in 
the  series  of  the  pleadings  in  an  action  \* 
a  declaration,  particularly  in  a  real  action. 
2  Beeves'  Hist.  Eng.  Law.  265,  267.   Co. 
lAtU  17  a,  303  a.    3  BL  Com.  293.   Finch 
calls  it  "a  large  declaration  of  the  sub- 
stance of  the  original  writ"    Zatr,  b.  4, 


ch.  27.  iSH  count  countant ;  in  his  count 
counting.  LitU  i^ct  10.  The  use  of  this 
term  was  anciently  confined,  for  the  most 
part,  to  real  actions,  though  not  excln^velj. ' 
Termes  de  la  Ley.  F.  N.  B.  16,  6a D.N. 
Steph.  PI  Second  Appendix,  Note  (3). 

A  part,  section  or  mvision  of  a  dedin- 
tion,  embracing  a  distinct  statement  of  a 
cause  of  action.  A  declaration  now  nsiudly 
consists  of  several  of  these  counts;  bdng 
either  statements  of  different  canses  of  ac- 
tion; or  of  the  same  cause  in  diffierent 
forms.  Steph.  PL  267,  Appendix,  Note 
(56).  Id.  Second  Appendlix,  Note  (3). 
Gould's  Pleading,  ch.  vl  §  2. 

In  criminal  pleading.  AparticQlarchaige 
in  an  indictment  WhartMCs  Prec  uf  In- 
dictments, 12,  note;  ch.  2. 

♦^*  Count  is  from  the  Fr.  conte,  a  nam- 
tive  or  tale,  as  it  was  at  one  time  called  in 
En^d.  3  BL  Com.  293.  StqJi.  PI 
Appendix,  Note  (56).  An  ancient  book 
of  lorms  was  styled  the  novce  narratma^ 
or  new  talys  (tales).  3  BL  Com.  297.  Nor- 
ratio,  the  Latin  word,  has  survived  in  the 
abbreviation  narr.,  a  common  term  {a  a 
declaration.  See  Narratio,  Narr.  The 
old  word  conte  signified  any  allegation  of 
fact  in  a  cause.  Steph.  PL  uh.  sup,  Cowrf 
is  still,  in  strictness,  the  proper  teim  for  a 
declaration  in  a  real  action,  although  its 
constant  use  as  a  part  of  that  pleading,  has, 
in  a  great  degree,  superseded  the  original 
sense.  Id.  ibid.  3  Steph.  Com.  659.  ^ 
the  new  Pleading  Bules  of  the  En^i^ 
courts,  the  use  of  several  counts  in  the 
same  declaration  is  prohibited,  unless  a 
distinct  subject  matter  of  complaint  is  in- 
tended to  b^  established  in  respDCt  c^eacL 
1  ChitL  PL  414. 

To  COUNT,  pi.  Fr.  counter;  L  Lat 
narrarcl  In  old  pleading.  To  state  or 
relate  a  plaintiff's  case,  especialfy  the  ^ 
mandant's  claim  or  count  in  a  real  action;* 
to  declare.  2  Reevei^  Hist.  Eng.  iMy 
265,  267.     3  Steph.  Com.  659. 

To  plead  orally;  to  argue  a  matter  in 
court;  to  read  or  recite  there;  to  recite  a 
count ;  the  peculiar  province  of  a  scrjeaiA 
in  the  English  Ckmrt  of  Common  Plett 
Hence  the  titles  of  cwintor  and  sefjeent- 
counter,  (qq.  v.)  Passins  a  recoveiyatthe 
bar  of  the  Common  Pleas  was  fonnerfy 
termed  counting  at  bar.  Booted  Smt  it 
Law,  68,  note. 

♦^*  This  term  is  frequently  iqpphed,  in 
the  older  English  reports,  to  one  of  ^ 
ceremonies  peifonned  in  open  court,  en 
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taking  the  degree  of  seijeant  at  law.     Lord 
Raymondy  describing  a  call  of  Serjeants  to 
the  bar,  observes^  that  after  being  sworn, 
"they  came  to  Gray's  Inn  Hall,  where  they 
rthearsed  their  counts,  and  were  coifed,  and 
then  they  walked  to  Westminster,   and 
counted  at  the  Common  Pleas,  according 
to  eastern,"  &c     1  Ld.  Raym,  604.     So, 
on  another  occasion,  he  says  of  the  Ser- 
jeants,  that    being    robed,    "they    were 
Drought  to  the  bar  and  counted,^*  &c.     2 
Id,  769.    See  T.  Baym.  430,  478.     Sir 
George  Croke,  describing  the  same  cere- 
mony, observes  of  the  seijeants,  that  "  every 
irf  them,  after  they  came  to  the  bar,  had 
sereral  writs  and  counts,  which  counts  they 
recited,  and  after  their  coants  recited  and 
writs  read  by  the  prothonotary,  one  of  the 
ancient  seijeants  imparled  thereto,"   &c. 
Cro,  Jac.  2.   The  same  reporter,  describing 
Sir  Edward  Coke's  creation  as  a  seijeant, 
on  his  being  made  Chief  Justice  of  the 
Common  PJeas,  has    recorded  that   "he 
was  sworn  in  chancery  as  seijeant,  and  af- 
terwards went  presently  into  the  treasury 
of  the  Common  Pleas,  and  there,  by  Pop- 
ham,  Chief  Justice,  his  party  rohes  were 
put  on,  and  he  forthwith,  the  same  day, 
was  brought  to  the  bar  as  seijeant ;  and 
presently  after  his  writ  read  and  count  made, 
he  was  created  Chief  Justice,"  &c.     Cro. 
Joe,  125.     But  the  most  minute  descrip- 
tion of  this  and  other  ceremonies  attend- 
ing the  creation  of  seijeants,  is  given  by 
the  same  reporter  in  the  introduction  to 
the  third  volume  of  his  reports.    Cro.  Car. 
Introd.     See  T.  Jon.  42.     This  character- 
istic ceremony  of  counfen^  is  still  retained  in 
the  Court  of  Common  Pleas,  in  cases  where 
seijcMits  are  created  by  writ  issued  in  term. 
18  a  B.  (9  J.  Scott,)  402.     Trin.  T.  1856. 
See  Serjeant  at  law. 

COUNTE.     L.  Fr.    In  old  EngUsh  law. 
A  count  or  earl     Britt.  foL   1.     Oonf. 
Chart.  26  Edw.  I. 
A  county.     Britt.  foL  2. 
A  conn^  court     Mirr.  c.  1,  sect  15. 
LL.  GuL  vonq.  L  8. 

COUNTEK  L.  Fr.  An  earL  Litt. 
R.  61,  181,  336.     See  Count. 

COUNTENANCE.  nMLaLcontenemen- 
tum.^  In  old  English  law.  Credit  or  es- 
timation. Cowell.  2  Inst.  28.  See  Con- 
tenementum. 

COUNTER.  L.  Fr.  [L.  Lat  narrare.] 
In  old  English  law.  To  count ;  to  plead. 
iV>  sait  oye  en  la  court  le  roy  a  counter  pur 
nuUuy  ;  shall  not  be  heard  to  plead  in  the 


king's  court  for  any  man.  Stat.  Westm.  1, 
c.  29.  Le  mester  de  counter ;  the  mystery 
or  art  of  pleading.  Britt.  c  22.  Le  pi* 
counta  ;  the  plaintiff  counted.  Yearb.  M. 
8  Hen.  VL  26.  Countera ;  shall  count 
Fet  Assaver,  §  30. 

COUNTER.  [L  Lat  narrator.']  A 
pleader.     See  Countor. 

COUNTER.  [L.  Lat  computatorium:] 
The  name  of  two  prisons  formerly  existing 
in  London,  the  Poultry  Counter,  (q.  v.) 
and  Wood-street  Counter,  for  tlie  use  of 
the  city,  to  confine  debtors,  peace-breakers, 
&c.  Cowell.  Whishaw.  Tomlins.  Some- 
times called  compter,  (q.  v.) 

COUNTER  AFFIDAVIT.  In  practice. 
An  affidavit  in  opposition,  or  contradictory 
to  another  affidavit;  an  affidavit  made  by 
a  party  against  whom  a  motion  or  applica- 
tion is  made  to  a  court  or  judge  on  affida- 
vit, for  the  purpose  of  defeating  such  motion 
or  ^plication.  1  Tidd'sPr.  189.  1  Burr. 
Fr.  844. 

COUNTER  BOND.  In  old  practice. 
A  bond  of  indenmity.     2  Leon.  90. 

COUNTERFEIT.  \L.  Fr.  contrefait, 
conterfet,  from  cxmtre,  against,  and  fait, 
made ;  L.  Lat  controfactum,  contra,  against, 
and  factum,  made.]  That  which  is  made 
in  imitation  of  something,  but  without  law- 
ful authority,  or  contrary  to  law ;  and  with 
a  view  to  defraud,  by  passing  the  false  for 
the  true.*  Wharton^s  Lex.  Anciently  ap- 
plied to  the  forging  of  the  great  or  privy 
seaL     4  BL  Com.  83. 

COUNTERFEITING.    See  Forgery. 

COUNTER  LETTER.  In  the  civil  law. 
An  instrument  in  writing,  executed  by  the 
lender  of  money  to  whom  property  has  been 
conveyed  by  an  absolute  deed  as  security, 
by  which  he  agrees,  on  payment  of  a  cer- 
tain sum,  to  re-convey  the  same  property  to 
the  borrower.  11  Peters^  R.  351,  854,  arg. 
Wayne,  J.  Id.  386.  Both  instruments  con- 
stitute, by  the  law  of  Louisiana,  that  kind  of 
contiuct  denominated  an  antichresis,  (q.  v.) 
Id.  388. 

COUNTERMAND.  [L.  Lat  conframan- 
datum,  from  contramandare,  q.  v.]  In  prac- 
tice. A  new  or  opposite  direction;  an 
order  made  contrary  to  a  former  one,  for 
the  purpose  of  avoiding  or  suspending  it ; 
the  revocation  of  a  thing  before  done,  or 
directed  to  be  done.  Thus,  a  notice  of  trial 
or  other  intended  proceeding  in  a  cause, 
and  a  writ  issued  to  a  sheriff,  may  be  counter- 
manded by  the  attorney  who  gave  or  issued 
it,  by  a  new  notice  to  that  effect 
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This  term  was  formerly  ap^ed  to  wills, 
leases,  kc  in  the  sense  of  revocation. 
Termes  de  la  Ley.     4  Co.  60,  61.     CowelL 

COUNTERPART.  In  conveyancing. 
The  corresponding  part  of  an  instrument;  a 
duplicate  or  copy,  where  an  instrument  of 
conveyance,  as  a  lease,  is  executed  in  parts, 
that  is,  by  having  several  copies  or  dupli- 
cates made  and  mterchangeably  executed, 
that  which  is  executed  by  the  grantor  is 
usually  called  the  original,  and  the  rest  are 
counterparti ;  although  where  all  the  par- 
ties execute  every  put,  this  renders  them 
all  originals.  2£l.  Com.  296.  Shep.  Touch. 
(by  Preston,)  50«     8ee  Duplicate. 

The  term  counterpart  seems  derived  from 
the  ancient  practice  of  executing  indentures 
and  chirographs,  by  writing  them  twice  on 
the  same  sheet  of  parchment,  beginning 
from  a  space  in  the  middle,  (where  it  was 
i^rwards  divided  by  cutting  through) ;  the 
parts,  when  thus  written,  lymg  opposite  or 
counter  to  each  other.  See  Chirograph^ 
Indenture. 

COUNTERPLEA.  [L.  Lat  am/rop/o- 
eitum.^  In  pleading.  A  plea  of  an  inci- 
dental kind,  and  now  of  rare  occurrence, 
diveiging  from  the  main  series  of  the  alle- 
gations in  a  cause.  As  where  a  party  de- 
mands oyer,  if  his  adversary  has  any  matter 
of  fact  to  aUege  as  a  ground  why  me  oyer 
cannot  be  demanded,  he  may  plead  such 
matter,  and  the  allegation  is  called  a  coun- 
terplea  to  the  oyer.  Steph.  PL  72.  Coun- 
terpleas  in  the  old  actions  were  a  kind  of 
replication,  and  were  used  particularly  as  an- 
swers to  aid  prayer.  Termes  de  la  Ley.  Beg. 
Plac.  1 1 8.    Cro.  Car.  263.     See  Pleading. 

COUNTER-ROLL.  [L.  Fr.  contrerouU, 
eonterrolle;  ImIoA.  contra  rotulus.']  In  old 
English  law  and  practice.  A  roll  kept  by 
tdi  officer  as  a  check  upon  another  omcer^s 
roll*  Sherifis  and  coroners  were  anciently 
required  to  keep  rolls  or  records  of  what 
was  done  before  them.  Bract  foL  121  b, 
140  b.  Britt.  c  1.  Le  vicont  eit  conter- 
roUes  ove  lee  coronere  auxyhien  dee  appeals 
come  des  enguestSy  &c;  the  sherifif  shall 
have  counter-rolls  with  the  coroners,  as 
well  of  appeals  as  of  inquests,  &c  Stat. 
Westm.  1,  c  10. 

COUNTEZ.  L.Fr.  Count,  or  reckon. 
In  old  practice.  A  direction  formerly  given 
by  the  derk  of  a  court  to  the  crier,  after  a 
jury  was  sworn,  to  number  them ;  and  which 
^laokstone  says  was  given,  in  his  time,  in 
good  English,  ''count  these.''  4  Bl.  Com. 
840,  note  (n). 


COUNTDS.  L.  Fr.  EarL  Yeark  T. 
6  Edw.  in.  28. 

C0TJ^1X)R,  Counter,  Counlour.  Lft. 
and  Eng.  FL.  Fr.  contour,  from  counter  Gt 
conter,  to  relate,  recite  or  state  orally;  L 
Lat  narrator.]  In  old  English  practiee. 
An  advocate  or  professional  pleader;  one 
who  counted  for  nis  client,  that  is,  rdsted 
his  case,  recited  his  count,  or  orally  pletded 
his  cause.*  See  To  count  A  tena  im- 
plied in  the  old  books  to  seijeants  at  lav, 
who  are  sometimes  termed  Serjeant  comUon. 
2  Inst  214.  2  Beeves^  Hist  Eng.  Lam, 
284,  286.  1  Bl  Com.  24,  note  {t).  Coon- 
tors  sont  Serjeants  sacherUs  la  ley  dd  royo^ 
me,  que  servent  al  common  del  people  a  pro- 
nouncier  et  defendre  les  actions  enjugemsht; 
countors  are  seijeants  learned  in  the  kv 
of  the  realm,  who  serve  the  common  peo- 
ple to  prosecute  and  defend  actions  ii 
court  Mirr.  c  2,  sect  5.  9  Co.  pre! 
Stat  Mod.  Lev.  Fines.  ConseiUers  ou  eoim- 
tors.     Britt  c  52.     See  Narrator. 

*«*  The  haru:i  narratores  (countors  of 
the  bench)  mentioned  by  Matthew  Pnt 
{Hist  p.  1077,)  appear  to  have  been  ser 
ieants  of  the  Common  Pleas;  seijevti 
having  always  had  the  eiclusive  piiTikge 
of  practising  in  that  court,  which  was  sn- 
ciently  termed  "the  Bench."  Stq^  PL 
Appendix,  Note  (8).  1  BL  Com.  ub.  ik/l 
See  Bench,  Bancus,  Serjeant  at  law,  Ner- 
rator.  That  cowUing  was  the  peculisr  pro- 
vince of  seijeants,  is  shown  by  the  &ct  of 
its  having  so  long  survived  as  one  of  the 
ceremonies  observed  on  taking  liutt  degree. 
See  To  count 

The  word  countour  occurs  in  Cbaooer^s 
description  of  the  Frankelein : — 

A  ^ereve  hadde  he  ben,  and  a  osmter, 

Was  DO  wher  sviobe  a  worthy  TaTMoaL 

Some  copies,  according  to  Seld^o,  hare  eo- 
ronour  in  this  passage  instead  ci  comiiimr, 
and  coronour  is  preferred  by  the  author  of 
the  note  on  2  BL  Com.  347,  for  the  siagidir 
reason  that  the  office  of  an  accou$Uani  wss 
inconsistent  with  the  character. 

COUNTRE.  L.  Pr.  [Lat  eontrtL] 
Aj^ainst;  in  opposition  to.  Counte  les 
potntz  des  charires.  Cord.  Chart  ^ 
Edw.L 

COUNTREFAIRE.  L.  ft.  To  tom- 
terfeit     Britt  c  4. 

COUNTREROULEB.  L.Fr.  A  con- 
troller.    Britt.  c  1. 

COUNTREVAL.  L.  Fn  Descendii* 
Kelham. 

COUNTRY.    [L.  Lat  pa^ia;  L  Ft 
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jpoM.]  In  pleading  and  practice.  The  in- 
habitants of  a  district  from  which  a  jury  is 
summoned  in  a  cause.*  "To  make  a  cer- 
tain jury  of  the  country,^^  were  words  of 
the  old  writ  of  venire  facias, 

A  jur^,  summoned,  or  to  be  summoned. 
In  pleadmg,  a  defendant "  puts  himself  upon 
the  countiy,"  (panit  se  super  patriam,)  l  e. 
refers  the  trial  of  his  cause  to  a  jury.  A 
'*  conclusion  to  the  country'^  is  an  offer  of 
trial  by  jury.  3  £1.  Com.  316.  3  Steph. 
Com.  689.     Steph.  PI.  Y3,  78,  230,  237. 

COUlrtT.  [L.  Fr.  counU;  L.  Lat  co- 
miiatus.l  A  civil  division  of  a  state  or  king- 
dom, for  political  and  judicial  purposes,  for- 
merly governed  in  England  by  the  earl  or 
county  from  whom  it  derived  its  name. 
Termesde  la  Ley.  1  BL  Com.  113,  116. 
CrM's Hist. JEng. Law j\Q.  (7o.Zt«.109b. 
It  is  the  same  with  shire^  (*^y^^>)  which 
was  the  corresponding  term  in  Saxon.  1^/. 
Cmn.  116.  The  county  court  was  some- 
times anciently  termed  tiie  county.  Tennes 
de  la  Ley.  Mirr.  c  1,  sect.  16.  9  Co.  pre£ 
See  United  States  Digest^  Coimty. 

COUNTY  CORPORATE.  A  city  or 
town,  with  more  or  less  territory  annexed, 
having  the  privilege  to  be  a  county  of  itself 
and  not  to  De  comprised  in  any  other  coun- 
ty: such  as  London,  York,  Bristol,  Nor- 
wich, and  other  cities  in  England.  1  BL 
Com.  120. 

COUNTY  COURT.  [L.  Lat.  curia  comi- 
tat^tSf  OTcomitatus  ;  L.  It.  counte.']  A  court 
of  high  antiquity  in  England,  incident  to  the 
jurisdiction  of  Uie  sheriff  2  Bl.  Com.  36. 
3  Steph.  Com.  396.  4  Co.  33.  1  Beeves' 
Hist  Eng.  Law,  7.  It  is  not  a  court  of  re- 
cord, but  may  hold  pleas  of  debt  or  dam- 
ages, under  the  value  of  forty  shillings. 
3  Bl.  Com.  35.  The  freeholders  of  the 
county  (anciently  termed  the  suitors  of  the 
court)  are  the  real  judges  in  this  court,  and 
the  sheriff  is  the  ministerial  officer.  Id.  36. 
1  Reeves^  Hist.  7.  This  was  formerly  a 
court  of  great  dimity  and  splendor,  but  is 
now  fallen  to  an  mferior  rauK ;  and  even  as 
an  ordinary  court,  the  resort  to  it,  owing 
probably  to  the  introduction  of  courts  of 
request,  is  not  very  frequent*  3  Steph. 
Com.  396.  See  Com.  Dig.  County  courts, 
B.  3.     Bac.  Ahr.  County  court 

In  the  United  States,  county  courts  are 
courts  of  record  of  inferior  jurisdiction,  and 
held  by  judges  expressly  appointed  or 
chosen  for  the  purpose.  Sncyc.  Americ. 
See  United  States  Hiaesty  Courts. 

COUNTY  PALATINE.   [L.  Lat  comt- 


tatus  palatinus ;  L.  Fr.  county  paleis  or 
palaisJ]  A  county  in  England  distinguished 
by  peculiar  privileges ;  and  so  called  from 
palatium,  (a  palace,^  because  its  owner, 
whether  duke  or  earl,  had  in  such  coimty 
royal  preroffatives,  (jtira  regalia^  as  fiilly 
as  the  king  had  in  his  palace.  4  Inst.  206, 
211,  216.  There  were  originally  three  of 
these,  Chester,  Durham  and  Lancaster,  but 
they  are  all  now  in  the  hands  of  the  crown. 
Id.  ibid.  1  Bl.  Com.  116—119.  1  Steph. 
Com.  120,  121.  SewelVsLaw  of  Sheriff ,  1. 
1  CrahVs  Beal  Prop.  489,  §  630. 

COUNTY  SESSIONS,  in  England,  are 
the  general  quarter  sessions  of  the  peace  for 
each  county,  which  are  held  four  times  a 
year.  Wharton's  Lex.  Warren's  Law 
Studies,  367. 

COUPE.  L.Fr.  Fault;  blame.  Britt. 
c.  28,  100.  CoupahU ;  guilty.  Kelham. 
L.  Fr.  Diet. 

COUPER.  L.  Fr.  To  cut  Coupes; 
cut  Dyer,  36  b,  (Fr.  ed.)  Coupamus ; 
we  cut  Yearh.  M.  8  Edw.  IIL  2.  Cou- 
pastes  ;  you  cut     Id.  ibid. 

COURE,  Courree,  Courge.  L.  Fr.  To 
run.  Kelham.  Courge  \  runs.  Courge 
la  distresse ;  the  distress  runs  or  goes. 
Britt.  c.  88. 

COURS.  L.  Fr.  Course;  practice. 
(Lat  curstLS.)  Ceo  est  un  common  cours 
quandy  &c     Yearh.  H.  8  Hen.  VI.  21. 

COURT.  L.  Fr.  and  Eng.  [L.  Lat 
curia,  curtis,  placitum,  judicium.j  A  tri- 
bunal established  for  the  public  administra- 
tion of  justice,  {forum  judiciale  vel  juri- 
dicum)  ;  and  composed  of  one  or  more 
judges,  who  sit  for  that  purpose  at  certain 
fixed  times  and  places,  attended  by  proper 
officers.*    Spelmar^y  voc.  Curia.    See  irifra. 

A  place  where  justice  is  judicially  ad- 
ministered. Co.  Litt.  68.  3  Bl.  Com.  23. 
— rThe  place  or  tribunal  wherein  judges  ex- 
ercise their  power.*  Hale's  Anal.  sect,  xi 
— The  place  where  judges  are  set  to  do 
justice.*     Finch's  Law,  b.  4,  cL  1. 

The  persons  of  the  judges  so  sitting  for 
the  administration  of  justice.*  Finch's 
Law,  ub.  sup. 

*j^*  The  definition  of  Lord  Coke,  which 
makes  a  court  to  be  merely  a  place  of  jus- 
tice, though  sufficiently  expressive  of  the 
original  meaning  of  the  term,  (see  infra,) 
fails  obviously  to  convey  its  full  modem 
signification.  A  place  of  meeting,  indeed, 
is  of  the  essence  of  a  court,  but  persons 
also  enter  largely  into  its  composition. 
Accordingly,  it  is  well  observed  by  Sir 
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William  Blackstone,  that  in  ereiy  court 
tbere  must  be  at  least  three  constituent 
parts,  the  actofj  reui,  and  judex;  the  (utoTj 
or  plaintiff,  who  complains  of  an  injury 
done ;  the  reut,  or  defendant,  who  is  called 
upon  to  make  satisfaction  for  it;  and  the 
judex^  or  judicial  power,  which  is  to  ex- 
amiDO  the  truth  of  the  &ct,  to  determine 
the  law  arising  upon  that  fact,  and  if  any 
injury  appears  to  nave  been  done,  to  ascer- 
tain and  by  its  ofScers  to  apply  the  re- 
medy. 3  m.  Com.  25.  A  court  may  be 
more  particularly  described  as  an  organized 
body  with  defined  powers,  meeting  at  cer- 
tain times  and  places  for  the  heanng  and 
decision  of  causes  and  other  matters  brought 
before  it,  and  aided  in  this  its  proper  busi- 
ness, by  its  proper  officers,  viz.  attorneys 
and  counsel,  to  present  and  manage  the 
business,  clerks  to  record  and  attest  its  acts 
and  decisions,  and  ministerial  officers  to 
execute  its  commands,  and  secure  due 
order  in  its  proceedings.*  See  Skene  de 
Verb,  Signif,  voc  Curta, 

The  term  court  is  obviously  of  Norman 
origin,  being  borrowed  without  change 
from  the  French  of  the  middle  ages.  Spel- 
man,  voc  Curtcu  Le  haute  court;  the 
high  or  supreme  court  Aseitee  de  Jerusa- 
lem^ c.  ix.  It  seems  to  be  derived  from 
the  L.  Latin  curtis  of  an  earlier  period, 
which,  like  curia^  (the  ordinary  Latin  form 
of  the  word,)  denoted  primarily  the  hall 
or  palace  of  a  sovereign  or  lord ;  and  de- 
rivatively, (as  that  was  the  usual  place  of 
administering  justice,)  a  court,  in  the  mod- 
em sense.     See  Cwrto,  Curtis. 

COURT.  [Lat  cwrta.]  A  legisktive 
assembly.  Parliament  is  called  in  the 
old  books  a  court  of  the  king,  nobility  and 
commons  assembled.  Finch's  Law^  b.  4, 
ch.  1,  p.  233.     Fleta,  lib.  2,  c  2. 

The  term  has  been  applied  in  the  same 
sense  to  legislative  bodies  in  the  United 
States,  as  in  Massachusetts. 

COURT  OF  ADMIRALTy.  SeeJrf- 
miralty, 

COURT  OF  ARCHES.    See  Arches. 

COURTS  OF  ASSIZE  AND  NISI 
PRIUS.  Courts  in  England,  composed  of 
two  or  more  commissioners,  called  judges 
of  assize,  (or  of  assize  and  nisi  prius,)  wno 
are  twice  m  every  year  sent  bv  the  queen's 
special  commission,  on  circuits  all  round 
the  kingdom,  to  try,  by  a  lury  of  the  re- 
spective counties,  the  trutn  of  such  mat- 
ters of  fact  as  are  then  under  dispute  in 
the  courts  of  Westminster  HalL     3  Steph. 


Com.   421,  422.     S  Bl    Com.   51.    See 
AssitSy  Nisi  Prius,  Justice  of  assies. 

COURT  OF  ATTACHMENTS.  See 
Attachments. 

COURT  BARON.  [L.  Lat  curia  baro- 
nis.l  An  inferior  court  of  civil  jurisdic- 
tion in  England,  attached  to  a  manor,  be- 
ing an  inseparable  incident  thereto,  and 
holdcn  by  the  steward  within  the  manor. 
3  £1.  Com.  83.  1  Eeevei  Hist.  Eng.  La», 
*J.  9  Co.  pre£  See  Manor.  It  is  of  two 
natures;  the  court  baron  proper, and nti- 
tomary  court  The  former  is  a  court  of 
common  law,  not  of  record,  and  is  held 
before  the  freeholders  who  owe  suit  and 
service  to  the  manor,  such  suitors  being 
the  judges  of  the  court,  the  steward  act- 
ing rather  as  registrar.  8  BL  Com,  33. 
3  ^r^pA.  Com.  893.  I  Crabb's  Bed  Prop. 
490,  491,  §  631.  The  most  impoitaot 
business  of  this  court  formerly  was  to  de- 
termine, by  writ  of  right,  all  controversies 
relating  to  the  right  of  lands  within  ^ 
manor ;  and  it  may  still  hold  plea  of  any 
personal  actions  of  debt,  trespass  on  t}» 
case,  or  the  like,  where  the  debt  or  dama- 
ges do  not  amount  to  forty  shillings.  S 
Bl.  Com.  88.  1  Crabb's  Real  Prop,  491 
—493,  §§  631—634.  3  Steph.  Com.  393. 
This  court,  however,  is  now  faDen  into 
almost  entire  disuse.    Id.  394. 

The  customary  court  is  that  which  ap- 
pertains entirely  to  the  copyholdertj  in 
which  their  estates  are  transferred  by  «n^ 
render  and  admittance,  and  other  matten 
transacted  reUitive  to  these  tenures  onlj. 
8  Bl.  Com.  33.  Co.  LitL  68  a.  The 
steward  is  the  judge  of  this  court,  the 
suitors  acting  merely  as  his  assistants.  Hie 
copyholders  attending  to  their  fealty  at  this 
court  are  called  the  homage.  1  CraWs 
Real  Prop.  494,  §  635.     See  Homage. 

The  court  baron  is  supposed  by  some  to 
be  so  called,  as  being  the  court  of  the  is* 
ronsj  (curia  baronum^  or  freeholders; 
baron  having  formerly  had  the  sense  of 
freeholder  or  freeman.  Co.  Litt.  58  a.  S 
Bl.  Com.  83.  Fleta  expressly  calls  it  by 
that  name.  Lib.  2,  c.  53.  Id.  c.  65,  §  9. 
But  the  more  obvious  explanation  seems 
to  be  that  it  is  the  court  of  the  baron  (cu- 
ria baronis,)  or  lord  of  the  manor,  manors 
being  formerly  called  baronies^  and  their 
lords  barons.  4  Inst.  268.  2  BL  Oim. 
90.  Cowdl.  The  expression  curia  demi- 
norum^  used  by  Fleta,  seems  to  indicate 
this.  lib.  2,  c  53,  §  4. 
The  old  manors  in  the  province  of  New- 
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York  had  their  conrts  baron  and  courts 
leet  See  Charters  in  Bolton^s  Hist  of 
Westehester. 

COURT  OF  CHANCERY.  Bee  Chan- 
cery, 

COURT  OF  CfflVALRY.  A  court 
fonneriy  held  before  the  lord  high  consta- 
ble and  earl  marshal  of  England  jointly, 
and  alberwards  before  the  latter  only, 
having  cognizance  of  contracts  and  other 
matters  touching  deeds  of  arms  and  war, 
as  well  out  of  me  realm  as  within  it  4 
Inst  123.  8  Bt  Com.  68,  103,  105.  It 
has  grown  out  of  use.  Id.  ibid.  4  Steph. 
Com.  329. 

COURTS  CHRISTIAN,  [h.  TjbL  eur 
ria  chrisHaniUiHs.']  The  ecclesiastical 
conrts  in  England  are  often  so  called,  as 
distmguished  from  the  civil  courts.  1  £L 
Com.  83.  3  Id.  64.  8  Stepk.  Com.  430. 
2  Inst  488.  Cowell.  See  JScclesiaitical 
courts. 

COURTS  OP  CONSCIENCK  See 
Conscience. 

COURT  OF  COMMON  PLEAS.  See 
Common  FUas. 

COURT  OF  COMMISSIONERS  OF 
SEWERS.  See  Commissioners  of  sewers. 
COURT  OF  DELEGATED  The  great 
conrt  of  appeal  in  England  in  all  ecclesias- 
tical causes,  consisting  of  delegates  (judices 
dtUgaii^)  appointed  by  the  king's  commis- 
sion, under  his  great  seal,  and  issuing  out 
of  chanceiT,  to  represent  his  royal  person, 
and  hear  all  appeals  to  him  made  by  virtue 
of  the  statute  35  Henry  VIIL  c.  19.  8  Bl 
Com.  66.  The  judicial  committee  of  the 
privy  council  is  now  substituted  for  this 
court  Stat.  2  &S  Will.  IV.  c.  92  ;  8  & 
*  WUl.  IV.  c.  41,  s.  8;  6  &  Y  Vict  c  88. 
3  Steph.  Cam.  482,  484. 

COURT  FOR  DIVORCE  AND  MA- 
TRIMONIAL  CAUSES.    The  name  of  a 
new  court  established  in  England  by  statute 
20  &  21  Vict  c.  86,  (Aug.  28,  1857,)  and 
to  which  has  been  transferred  all  the  juris- 
diction of  the  ecclesiastical  courts  in  re- 
spect of  divorces  h  mensa  et  thorOy  suits  of 
nulHty  of  marriage,  suits  for  restitution  of 
conjugal  rights,  and  in  all  causes  and  mat- 
ters DiatiimoniaL     §  6.     The   judges  of 
this  court  are  the  Lord  Chancdlor,  the 
judges  of  the  courts  of  Queen's  Bench, 
Common   Pleas  and  Exchequer,  and  the 
judge  of  the  Court  of  Probate,  (q.  v.)  who 
is  (^ed  judge  ordinary.    §  9. 

COURT  OF  THE  DUCHY  OF  LAN- 
CASTER.     A  court  of  special  jurisdic- 


tion, held  before  the  chancellor  of  the 
duchy  or  his  deputy,  concerning  all  mat- 
ters of  equity  relating  to  lands  nolden  of 
the  king  in  right  of  the  duchy  of  Lancas- 
ter.    8  Bl  C<m.  18.     8  Steph.  Com.  446, 

COURTS  ECCLESIASTICAL.  See 
Ecclesiastical  courts. 

COURT  OF  EQUITY.  See  Equity, 
Chancery. 

COURT  OF  EXCHEQUER.  See  Ex- 
chequer. 

COURT  HAND.  In  old  English  prac- 
tice. The  peculiar  hand  in  which  there- 
cords  of  courts  were  written  from  the  ear- 
liest period  down  to  the  reign  of  George 
IL  Its  characteristics  were  great  strengui, 
compactness,  and  undeyiating  uniformity ; 
and  its  use  undoubtedly  gave  to  the  ancient 
record  its  acknowledged  superiority  over 
the  modem,  in  the  important  quality  of 
durability.  Sir  James  Burrow,  speaking 
of  the  statute  4  Geo.  II.  c  26,  thus  forcibly 
contrasts  this  style  of  writing  with  that  by 
which  it  was  superseded :  "A  statute  now 
took  place  for  converting  them  [common 
law  pleadings]  from  a  fixed  dead  language 
to  a  fluctuating  living  one  ;  and  for  altering 
the  strong,  solid,  compact  hand,  (calculated 
to  last  for  ages,)  wherein  they  were  used 
to  be  written,  into  a  species  of  handwriting 
so  weak,  flimsy  and  difluse,  that  many  a 
modem  record  will  hardly  outlive  its 
writer,  and  few  perhaps  will  survive  much 
above  a  century."  1  Burr,  pref  iv.  Sir 
William  £lacl»tone  mentions  another  dis- 
advantage attending  the  disuse  of  the  old 
hand,  "  whereby  the  reading  of  any  record 
that  is  fifty  years  old  is  now  become  the 
object  of  science,  and  calls  for  the  help  of 
an  antiquarian."    8  Bl.  Com.  828. 

The  writing  of  this  hand,  with  its  pecu- 
liar abbreviations  and  contractions,  constir 
tuted,  while  it  was  in  use,  an  art  of  no  little 
importance,  being  an  indispensable  part  of 
the  profession  of  clerkshipy  as  it  was  called. 
Two  sizes  of  it  were  employed,  a  lai^e  and 
a  small  hand ;  the  former,  called  great  court 
handy  being  used  for  initial  words  or 
clauses,  the  placita  of  records,  <kc.  Towns. 
PI.  passim.  Instr.  Cler.passim.  See  i2e- 
cord.  

COURT  OF  HUSTINGS.  The  county 
court  of  London,  held  before  the  mayor, 
recorder  and  Bherifi",  but  of  which  the  re- 
corder is,  in  efiect,  the  sole  judge.  No 
actions  can  be  brought  in'  this  court  that 
are  merely  nersonal  8  St^h.  Com^  449, 
note  {t).    See  ffusHngs. 
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CX)rrRT  OF  JUSTICIARY.  In  Scotch 
law.  The  sapreme  criminal  tribnnal  of 
Scotland.     8  Alison's  Grim.  Pract.  1. 

COURT  OF  KING'S  BENCH.  See 
King's  Bench. 

COURT  LEET.  FL,  Lat  curia  UUb  ; 
the  coart  of  the  leetj  A  court  of  record 
in  England,  held  once  or  twice  in  every 
year  within  a  particolar  hundred,  lordship, 
or  manor,  before  the  steward  of  the  leet, 
for  the  preservation  of  the  peace,  and  the 
punishment  of  all  trivial  misdemeanors, 
its  original  intent  was  to  9iew  the  frank- 
pUdpeSj  that  is,  the  freemen  of  the  liberty 
who  anciently  were  all  mutually  pledges 
for  the  good  behavior  of  each  other ;  and 
hence  it  was  called,  by  the  Anfflo-Normans, 
the  view  of  frank  pledge,  Jyisus  /rond 
plepO).  4  Bl.  Cam.  273.  Spelman^  voc. 
Ltia.  4  Inst  361.  Mirr.  cl,  §  10.  2 
Hawk.  P.  C.  1%.  1  Cruhb's  RsdL  Prop. 
495,  §  637,  et  seq.  Tamlins.  It  has, 
however,  latterly  fdlen  into  almost  total 
desuetude,  iU  business  having,  for  the  most 
part,  gradually  devolved  upon  the  quarter 
sessions.  4  Stepk.  Com.  340.  See  Lat, 
Frank  pledge j  View  of  frank  pledge. 

COURT  OF  MARSHALSEA.  See 
Marshal^ea. 

COURT  MARTIAL.  A  court  held  in 
the  military  and  naval  service,  for  the  trial 
and  punishment  of  offences  against  the 
regulations  of  the  service.*  1  Bl.  Com, 
415.  CrM^s  Hist.  JSng.  Law,  553.  The 
court  of  the  constable  and  marshal  was  the 
earliest  military  or  martial  court  in  England, 
but  courts  martial,  in  their  present  form, 
do  not  iqf>pear  to  have  been  introduced  be- 
fore the  reign  of  James  II.  Id.  ibid. 
Hal^s  Hist,  Com,  Law,  cL  2. 

COURT  OF  PECULIARS.  Aspiritu- 
al  court  in  England,  beinff  a  branch  of^  and 
annexed  to  the  Court  of  Arches.  ^  It  has  a 
jurisdiction  overall  those  parishes  dispersed 
through  the  province  of  Canterbury,  in  the 
midst  of  other  dioceses,  which  are  exempt 
from  the  ordinary's  jurisdiction,  and  subject 
to  the  metropolitan  only.  All  ecclesiastical 
causes  arising  within  these  peculiar  or  ex- 
empt jurisdictions,  are  originally  cognizable 
by  thb  court,  from  which  an  appeal  lies  to 
the  Court  of  Arches.  3  StepK  Com.  431. 
4  Buvet^  Hist.  Eng.  Law,  104. 

COURT  OF  PIEDPOUDRE,  PIE- 
POWDERS, or  PYPOWDERS.  [LLat 
euria  pedis  pulverizatu]  A  court  of  record 
in  England,  incident  to  every  fiur  uid  mar- 
ket»  of  which  the  steward  of  him  who  owns 


or  has  the  toll  of  the  market,  is  the  judge. 
6  Co.  12.  9  Id.  prefl  Its  jurisdiction  ex- 
tends to  administer  justice  for  sll  toBam- 
cial  injuries  done  in  that  very  £ur  or  mu- 
ket,  and  not  in  any  preceding  one;  so 
that  the  bjary  must  be  done,  complaiAed 
of^  heard  and  deteonined  within  the  c<»n- 
pass  of  one  and  the  same  day,  unless  the 
fair  continues  longer.  It  has  cognizance 
of  all  matters  of  contract  that  can  posublj 
arise  within  the  precincts  of  that  fuioi 
market,  and  from  it  a  writ  of  error  lies,  in 
the  nature  of  an  appeal  to  the  coniU  at 
Westminster.  3  Bl.  Com.  32,  83.  It  is 
the  lowest,  and  at  the  same  time  the  most 
expeditious  court  of  justice  known  to  ^ 
bw  of  England,  but  has  frdkn  into  disoie, 
and  is  now  in  a  manner  foi^tken.  li 
ibid.  3  Stepk.  Com.  488.  These  comts 
do  not  seem  to  have  been  ezcfaisiveljpeco- 
liar  to  Mn  and  markets,  as  they  m^be 
held  by  custom  in  cities,  boroughs,  and 
vills,  for  the  collection  of  debts,  ^  Oro. 
Jac  313.     Cro.  Car.  46.     2  Salt  60i 

*^*  Hie  derivation  of  the  word  jws^wi- 
dre,  (from  Fr.  pied,  a  foot,  and poudrt,  ^) 
seems  obvious  enough,  though,  ss  to  the 
reason  of  its  implication  to  this  land  of 
court,  there  are   different  opinions.   6j 
some  it  is  supposed  to  have  be^  bo  ca&ed 
frxHU  the  dusty  feet  of  the  suitors,  the  eomi 
being  most  usually  held  in  flommer.  CvtdL 
Blount.    By  others,  from  the  expedition  of 
its    proceecdngs,   justice   beinff  done  as 
speedily  as  dust  can  iiall  horn  &efooL   4 
Jnst.   278.    Others  have   sni^osed  it  to 
mean  the  court  of  petty  chmmen,  (fromO. 
¥t.  pied  puldreaux,  laL  pede  pulservsut,  a 
pedlar,  or  travelling  mercSiant,)  who  usoallj 
resorted  to.  fiurs  or  markets.     3  BL  Com, 
32.      Barrington  on   the    Staiulss,  dS7, 
[423.]     Skene  de  Verb.  Si^f.  voc.  Pdi 
pulverosus.    This  last  supposition  seoos 
confirmed  by  Bracton's  use  of  the  term 
pepoudrous  to  denote  that  kind  of  ^>eedj 
justice  which  persons  of  this  descnptioa 
were  entitled  to ;  (quibus  eaMbitur  jusd^ 
pepoudrous).      Bract  ioL    984.     Boob^ 
considers  tiua  to  have  been  the  same  «^ 
that  kind  of  court  called,  among  the  Sskobs, 
ceaping  gemot.    See  Piedpoudrt^  F^nai- 
man,  Peds  pulverosus. 

COURT  OF  POLICIES  OF  ASSU- 
RANCE. A  court  estaUiahed  by  statote 
43  Elis.  c  12,  to  determine  in  a  summaij 
way  all  causes  betwe^i  merchants,  conceo- 
ing  policies  of  insurance.  OrahVs  Bi^ 
Eng.  Law,  603. 
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COURT  OF  PEOBATE.  The  name  of 
a  new  court  establiBhed  in  England,  by 
statute  20  Ss  21  Vict  c  77,  §§  8, 4,  (Aug.  25, 
1857);  and  to  which  the  testamentary  ju- 
risdiction of  ecclesiastical  and  other  courts 
has  been  transferred. 

COURT  OF  QUEEN'S  BENCH.  See 
Queen's  Bench. 

COURT  OF  RECORD.  A  court  where 
the  acts  and  judicial  proceedings  are  en- 
rolled in  pardunent  [or  paper]  for  a  per- 
petual memorial  and  testimony ;  and  which 
has  power  to  fine  and  imprison  for  con- 
tempt of  its  authority.*  8  Steph.  Com. 
888.  8  Bl.  Com.  24.  1  Wooddes.  Leci, 
59,  60.  Called  in  law  French,  court  que 
porte  record;  a  court  which  bears  record. 
Britt.  c  68.     See  Becord. 

Courts  not  of  record  are  those  of  inferior 
d^nity,  which  have  no  power  to  fine  or 
imprison,  and  in  which  the  proceedings  are 
not  enrolled  or  recorded.  3  Steph.  Com. 
884 

COURT  OF  REGARDS.  One  of  the 
for^  courts,  held  every  third  year  for  the 
lawing  or  expeditation  of  dogs.  8  Bl. 
Com.  72.  Crabb's  HUt.  Eng.  Law^  155. 
See  Expeditadon. 

COURT  OF  REQUESTS.  A  coittt, 
not  of  record,  constituted  by  act  of  parlia- 
ment in  the  city  of  London,  and  other 
towns,  for  the  recorery  of  small  debts.  The 
^vdinary  constitution  of  these  courts,  which 
are  generally  for  causes  of  debt  to  the 
amount  of  40«.  only,  but  often  to  the  amount 
of  5/.,  is  to  examine  in  a  summary  way, 
md  without  jury,  by  the  oath  of  the  par- 
ties or  other  witnesses,  and  make  such  order 
therein  as  is  consonant  to  equity  and  good 
conscience.  3  Steph.  Com.  451,  and  stat- 
utes there  cited.     8  Bl.  Com.  81,  82. 

COURT  OF  STAR  CHAMBER.    [L. 
Lat  curia  eamerce  stellatce.]    A  court  of 
r«y  ancient  original  in  England,  but  new 
modelled  by  statutes  8  Hen.  YIL  c.  1,  and 
21  Heiu  Vin.  c.  20 ;  having  jurisdiction 
over  riots,  perjuries,  misbehaviour  of  she- 
riffs, and  other  notorious  misdemeanours, 
which  were  tried  without  the  intervention 
of  a  jtuy.     After  having  greatly  abused 
its  powera,  it  was  aboHshed  by  statute  16 
Car.    L    c.    10.      4  Bl.    Com.  268,  267. 
Lamb,   ^rchaion.   158.     4  Reeved  HUt. 
Mag.  Laufj  146.     See  Star  Chamber. 

COURT  OF  THE  STEWARD  AND 
MARSHAL.  A  high  court,  formerly  held 
in  Englacnd  by  the  steward  and  marshal  of 
the  Idng^B  household,  having  jurisdiction  of 


2Ml  actions  against  the  ling's  peace  within 
the  bounds  of  the  household  for  twelve 
miles,  which  circuit  was  called  the  verge. 
CraWs  HUt.  Eng.  Zaw,  185.  It  had  also 
jurisdiction  of  actions  of  debt  and  covenant, 
where  both  the  parties  were  of  the  house- 
hold. 2  Beevei  Hist.  Eng.  Law,  285,  247. 
This  court  had  the  same  origin  with  the 
King's  Bench,  being  like  it  an  emanation 
from  the  curia  regis,  and  obliged  to  attend 
Uie  king  ubicunque  fuerit  in  Anglia. 
CrabVs  BKst.  415.  The  steward  was  the 
judge  of  this  court,  and  the  marshal  the 
ministerial  officer.*  Id.  185.  2  Beeves^ 
Hist.  285,  247,  249,  420. 

COURT  OF  WARDS  AND  LIVE- 
RIES. A  court  of  record,  established  in 
England  in  the  reign  of  Henry  Y m.  For 
the  survey  and  management  of  the  valua- 
ble fruits  of  tenure,  a  court  of  record  was 
created  by  stat  82  Hen.  VIII.  c  46,  called 
the  court  of  the  Kings's  Wards.  To  this 
was  annexed,  by  stat  88  Hen.  YIH.  c.  22, 
the  court  of  liveries ;  so  that  it  then  be- 
came the  court  of  Wards  and  Liveries.  4 
Beeve^  Hist.  Eng.  Law,  258.  This  court 
was  not  only  for  the  management  of  wards, 
properly  so  called,  but  also  of  idiots  and 
natural  fools  in  the  king's  custody,  and  for 
licenses  to  be  granted  to  the  king  s  widows 
to  marry,  and  fines  to  be  made  for  marry- 
ing without  his  license.  Id.  259.  It  was 
abolished  by  statute  12  Car.  11.  c.  24. 
CraWs  Hist.  Eng.  Law,  468.  Blount, 
voc  Wards  and  Liveries. 

COURT  LANDS.  [L.  Lat.  curiiles 
terrce.']  In  English  kw.  Demains,  or 
lands  Kept  in  demesne,  i.  e.  in  the  lord's 
own  hands,  to  serve  his  family.  A  term 
derived  from  the  feudal  law  in  which  terra 
curtiles,  or  intra  curtem,  signified  lands 
appropriate  to  the  coxatjcurtis,)  or  house 
of  the  lord.  Spelman,  Feuds,  c.  5.  The 
same  with  what  was  called  by  the  Saxons 
inland,  being  that  which  lay  most  convenient 
for  the  lord's  mansion  house,  and  therefore 
kept  by  the  lordd  in  their  own  hands,  for 
the  support  of  their  &mily  and  for  hospi- 
tality. The  Normans  called  these  lands 
terra  dominicaUs,  the  demains,  or  lord's 
lands.  Cowell,  voce.  Court  lands,  Curtiles 
terrce*    See  Court,  Curtis,  Demesne. 

COUSIN.  [Fr.  cosin;  L.  Lat  conean- 
guineus.]  A  kinsman  or  blood  relation. 
Applied  in  the  old  books  to  a  brother,  sis- 
ter, or  uncle.  Idtt.  sect  108,  128,  889. 
Co.  Liu.  80  b,  81  b.  Cousin  and  heir 
(abbreviated  coue.  ei  hmr.)  is  an  eiqpression 
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of  frequent  occuirence.  D^ftr^  79  a.  Evh- 
hacVi  JSuid,  of  Suceesi.  586.  In  Devon- 
shire^  the  word  is  still  oaed  to  fiignifj  a 
nephew.  1  Vesey^  Jr.  78.  ffuhbaeky  427, 
note. 

COUSINAGK    See  Gmmpe. 

COUST.  L.Fr.  Cost;  charge  ITel- 
hatju 

COUSTOUMIER,  Couttumier,  Cautu- 
mier.  Fr.  A  collection  of  customs,  usages 
and  forms  of  proceeding  in  the  old  law  of 
France.  The  most  celebrated  of  these  were 
the  Cautumier  of  France,  called  the  Chand 
CoutumieTy  and  the  Coutumier  de  NorvMn- 
die,  or  Grand  CauHunUer  de  ^ormandie. 
Crabb's  Hist.  Eng.  Law,  69.  Butler's 
Note,  77,  lib.  3,  Co.  LUt.  Butler's  Hor. 
Jur.  89—92.     See  Grand  CaustunUer. 

CX)USTUM,  Coutum.  L.  Fr.  [from 
cousty  price,  charge.]  Toll  or  tribute.  1 
Bl.  Com.  314,  note. 

COUTHUTLAUGH.  Sax.  [from  cotKA, 
knowing,  and  utlaugky  an  outUw.]  In 
Saxon  and  early  English  law.  A  person 
who  willingly  and  hwwingly  received  an 
outlaw,  and  cherished  or  concealed  him ; 
for  which  offence  he  was  anciently  subject 
t6  the  same  punishment  as  the  ouUaw  him- 
selfl    BracL  foL  128  b.     Spelman. 

COUVREFEU.  L.Fr.  Curfew.  ITel- 
ham.     See  Curfew. 

COVENABLE.  L.Fr.andEng.  [Lat 
raiionahilis^  Convenient;  becoming;  fit 
or  suitable.  BtaL  Westm.  1,  pr.  ^taU  4 
Hen.  VIIL  c  12.  Also  written  cfm^ewMs. 
Stat.  27  JSdw.  in.  St  2,  c  17.     CowelL 

COVENANT,  [from  L.  Fr.  convenant, 
from  convenir,  to  agree ;  L.  Lat  conventio.] 
In  conveyancing.  The  agreement  or  con- 
sent of  two  or  more  by  deed  in  writing, 
sealed  and  delivered,  whereby  either  or  one 
of  the  parties  promises  to  the  other  that 
something  is  done,  or  shall  be  done.  Shep. 
Touch.  160.  Termes  de  la  Ley.  Flowd. 
308. — ^A  promise  by  deed.  2  Steph.  Com. 
108. — ^A  species  of  express  contract  con- 
tained in  a  deed,  to  do  a  direct  act,  or  to 
omit  one.     8  BL  Com.  165. 

This  term  is  not  usually  employed  as 
descriptive  of  any  particular  kind  of  deed, 
but  is  applied  to  those  clauses  of  agree- 
ment contained  in  any  instrument  under 
seal,  as  a  deed,  lease,  dbc,  whereby  either 
party  stipulates  for  the  truth  of  certain  facts, 
or  binds  himself  to  perform  or  give  some- 
thing to  the  other.*  2  Bl.  Com.  804.  As 
a  covenant  by  a  grantor  that  he  has  a  right 
to  convey,  that  the  grantee  shall  have  quiet 


possession;  and  by  a  lessee  thai  be  wifi 
pay  the  rent,  keep  the  premises  in  repur, 
&c  Id.  ibid.  2  HUliard's  Reed  Pn^ 
872,  et  seq. 

COVENANT  IN  LAW,  or  ImpHedco^ 
venant.  A  covenant  implied  by  law  from 
certain  words  in  a  deed  which  do  not  ex- 
press it  1  Archb,  Nisi  Prius,  850.  Thni, 
vom  the  words  coneessi  (have  granted)  or 
demisi  (have  demised)  in  a  lease,  a  ooveiunt 
for  quiet  enjoyment  may  be  implied.  Spen- 
cer's case,  5  Co.  16.  Shtp.  Towk  m 
Termes  de  la  Ley.  1  Man.  d:  Or.  195.  1 
Sieph.  Com.  455,  note  {q).  So,  from  tlie 
word  grant  in  an  assignment,  the  lib 
covenant  may  be  implied  Cwrtk.  98.  9 
Ad.  d  EL  532.  In  New-York,  no  cow- 
nant  can  be  implied  in  any  conveyance  of  rod 
estate,  whether  such  conveyance  coatun 
special  covenants  or  not  1  Reie.  SU  p^l 
781,  §  140.  And  see  2  HiUiard'i  Bd 
Prop.  865—367. 

COVENANT  IN  DEED,  caUed  ako  (V 
venant  in  fact,  (Fr.  covenant  em  fait),  and  co- 
venant express^.  A  covenant  expresaedii 
words,  or  inserted  in  a  deed  in  ^||^ 
terms.*  Termes  de  la  Ley.  Shep.  T(mtk 
160.  There  is  no  set  form  of  words  neces- 
sary to  constitute  a  covenant ;  tiie  nsaal 
form  is,  that  the  covenantor,  ^  for  hmsiH 
his  heirs,  executors  and  administrator!,  eo- 
venants,  promises  and  agrees  to  and  'wA 
[the  covenantee,]  his  heirs,  execnton,  ad- 
ministrators ana  assigns,  Hiat,"  t^  ^ 
Archb.  Nisi  Prius,  250.  United  StaUt 
Digest,  Covenant  The  formal  word  *^cO' 
venanf^  itself  is  not  absolutely  essential  for 
this  purpose.  Bouvier,  roc  Oovemmt,  pL 
10,  and  cases  there  cited.  HiUiar^t  Bud 
Prop.  864. 

COVENANT  INHERENT.  A  cote- 
nant  which  is  conversant  about  the  land, 
and  knit  to  the  estate  in  the  land ;  as  tkaA 
the  thing  demised  shall  be  quieti:y  enjoyed, 
shall  be  kept  in  reparations,  shall  not  be 
aliened,  dbc  Shep.  Touch,  (by  Pitiio«i) 
16L 

COVENANT  COLLATERAL.  A  co^ 
venant  which  is  conversant  about  some  eo}- 
lateral  thing  that  doth  nothing  at  all,  or  not 
so  immedii^ly  concern  the  thing  gnntod; 
as  to  pay  a  sum  of  money  in  gross,  ifc 
Shep.  Touch.  161. 

COVENANT  REAL.  A  covenant  ia  a 
deed  binding  the  heirs  of  the  covenantor, 
and  passing  to  assignees,  or  to  the  no^ 
chaser.  2  BL  Com.  804.  4  Kes^s  (W 
471,  472.    A  covenant  which  runs  in  ^ 
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realty  so  mth  the  land,  that  he  that  bath 
the  one,  hath  or  is  snbject  to  the  other. 
Shep,  Touch.  161.  It  is  thus  distinguished 
from  a  personal  covenant,  which  affects  only 
the  coTenantor,  and  the  assets  in  the  hands 
of  Ms  representatives  after  his  death.  4 
Kenfs  Com.  470.  ITie  covenants  in  a  deed 
that  the  grantor  is  lawfdlly  seised,  and  has 
good  right  to  convey,  and  that  the  land  is 
iee  from  incumbrance,  are  personal  co- 
venants, not  running  with  the  land;  the 
covenant  for  quiet  enjoy^pent,  and  the  co- 
venant of  warranty,  are  in  the  nature  of 
real  covenants.  4  Id.  471.  But  see  Jd, 
472,  and  notes.     1  Sumner^s  B.  263. 

In  the  old  books,  a  covenant  real  is  also 
<fefined  to  be  a  covenant  by  which  a  man 
iHnds  himself  to  pass  a  thing  real,  as 
lands  or  tenements.  Termes  de  la  Ley. 
3  Bl  Com.  166. 

COVENANT     RUNNING     WITH 
I*A2<n).    A  covenant  which  goes  with  the 
land,  [conveyed  by  the  deed  m  which  it  is 
expressed,]  as  being  annexed  to  the  estate, 
and  which  cannot  be  separated  from  the 
hmd,  and  transferred  vnthout  it.     4  Keni^s 
Com.  472,  note. — ^A  covenant  is  said  to  run 
with  the  land,  when  not  only  the  original 
parties  [to  the  deed  of  conveyance]  or  their 
representatives,  but  each  successive  owner 
of  the  land,  will  be  entitled  to  its  benefit, 
or  be  liable,  (as  the  case  may  be,)  to  its  ob- 
ligation.    1  Steph.  Com.  466,  and  note  (r). 
Burton^ 8  Real  Prop.  167.     Or,  in  other 
words,  it    is   so   called  when   either  the 
liability  to  perform  it,  or  the  right  to  take 
advantage  of  it,  passes  to  the  assignee  of 
the  land.     1   SmitKi  Leading  Cases,  27, 
note.       Spencer's  case,    6    (7o.   16   a.     4 
Kenfs  Cam.  470 — 473.     See  17  WendelVs 
£.  1 86.      United  States  Digest,  Covenant 

A  covenant  to  pay  rent,  to  produce  title 
deeds,  or  for  renewal,  are  covenants  which 
run  with  the  land.  All  covenants  concern- 
ing title  ran  with  the  land,  with  the  ex- 
ception oi  those  that  are  broken  before  the 
land  passes.     4  Kenfs  Com.  473. 

CX)VENANT  TO  STAND  SEISED  TO 
USES.     A  species  of  conveyance  by  which 
a  man   seised  of  lands  covenants,  in  con- 
sideration of  blood  or  marriage,  that  he 
will  stand  seised  to  the  use  of  his  child, 
wife,  or  kinsman,  for  life,  in  tail  or  in  fee. 
2   Chitty^s  Bl.  Com.  338,  and  notes.     On 
executing  this  conveyance,  the  other  party 
becomes  seised  of  the  use  of  the  land,  and 
the  statote  of  uses  immediately  operates, 
and  annexes  the  poss^on  to  the  use.  See 


Use,  Seisin  to  a  use.  Tins  conveyance  has 
the  same  force  and  effect  as  a  conmion  deed 
of  bargain  and  sale ;  but  the  great  distinc- 
tion between  them  is,  that  the  former  can 
only  be  made  use  of  among  near  domestic 
relations,  for  it  must  be  founded  on  the 
consideration  of  blood  or  marriage.  4 
Kenfs  Com.  492,  493.  It  is  said  to  be  no 
longer  in  use  in  England.  1  Stept^.  Com. 
491, 492.  Id.  333.  But  it  is  not  unknown 
in  practice  in  this  country.  16  Johns.  R. 
615.  3  New-Hamp.  R.  239.  See  2  Hit- 
liard*s  Real  Prop.  312,  e/  seq. 

COVENANT.  In  practice.  The  name 
of  a  writ,  or  action  (U  Lat.  breve  de  eon- 
ventione,)  that  anciently  lay  for  non-per- 
formance of  any  covenant  in  vnriting.  Reg, 
Ort^.  165— 167.  F.I^.B.US.  It  might 
be  brought  for  the  recovery  of  land,  or  any 
thing  issuing  out  of  lands,  or  of  moveables. 
Crahb's  Hist.  JEng.  Law,  214,  290.  Ac- 
cording to  Mr.  Reeves,  it  was  first  given  by 
the  statute  of  Wales,  (statutum  Wallice^ 
and  he  says  that  no  forms  of  it  are  men- 
tioned by  Bracton  or  Fleta.  2  Reeved 
Hist.  Eng.  Law,  262.  Such  a  writ,  how- 
ever, is  clearly  mentioned  by  Bracton  yi 
more  than  one  passage.  Si  quis  a  con- 
ventione  recedat,  succurritur  alteri  parti  per 
actionem  de  conventione  ;  if  any  one  with- 
draw from  [refuse  to  perform]  his  covenant, 
the  other  party  has  a  remedy  by  an  action 
of  covenant.  Bract,  fol.  34.  Per  breve  de 
conventione.  Id,  fol.  220.  CrahlPs  Hist. 
Eng.  Law,  214,  290.     3  Bl.  Com,  156. 

COVENANT.  In  practice.  The  name 
of  one  of  the  modem  forms  of  actions  ex 
contractu,  which  lies  for  the  recovery  of 
damages  for  breach  of  a  covenant,  or  con- 
tract under  seal.  1  Archh.  Nisi  Prius, 
250.  Browne  on  Actions,  352,  1  Chitt. 
PI,  115. 

COVENANTOR  The  party  who  makes 
a  covenant.     Shep.  Touch.  160. 

COVENANTEE.  The  party  to  whom 
a  covenant  is  made.     Shep.  Touch.  160. 

COVENANTS  DEPENDENT  and  IN- 
DEPENDENT. See  Dependent  covenants, 
Independent  covenants. 

COVENT.  Used  in  the  old  books  for 
convent.  Litt.  sect  133.  Co.  Litt.  94  a,  b. 
Dyer,  73,  (Fr.  ed.)  Cowell.  The  omission 
of  the  letter  n  after  the  vowel  o,  was  a  very 
common  mode  of  contraction  both  in  Latin 
and  French ;  as  coventus  for  conventus  ;  co- 
venable  for  convenable.  Hence  the  English 
word  covenant  for  the  Fr.  eonvenant.  See 
i  Contraction. 
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COVENTRY  ACT.  The  Enriiah  rtat- 
nte  22  ^  23  Car.  IL  c  1,  enacted  for  the 
punishment  of  the  offence  of  catting  off  or 
disabling  a  limb  or  member,  with  intent  to 
maim  or  disfigure.  It  was  so  called  from 
being  occasioned  by  an  assaolt  on  Sir  John 
Coventry  in  the  street  4  BL  Com.  207. 
CraWs  HisL  JSng.  Xatf,  628.  This,  with 
other  statutes  on  the  same  subject,  is  now 
repealed  by  7  &  8  Geo.  IV.  c.  27,and  9  Geo. 
Iv.  c  31,  which  latter  act  is  itself  repealed, 
as  fiir  as  its  provisions  relate  to  this  subject, 
by  1  Will  IV.  and  1  Vict  c  86.  4  Steph. 
Vom.  126,  note. 

COVERT.  Fr.  and  Enff.  [Fr.  cauverty 
from  couvrirj  to  cover;  L.  Lat  co-opertusA 
Covered;  protected;  sheltered.  A  pound 
covert  is  one  that  is  close  or  covered  over, 
as  distinguished  from  pound  overt,  which  is 
open  overhead  Co.  LitL  47  b.  3  BL  Com, 
12.  A  thicket  or  other  shelter  (latibulum) 
for  wild  animals  in  a  forest,  is  called  a  eo- 
vertjjco-opertumy  q.  v.)  Spelman.  16  Jf. 
it  Jr.  669.  A  feme  covert  is  so  called,  as 
being  under  the  wing,  protection  or  cover 
of  her  husband.  1  Bl.  Com.  442.  Covert 
d'un  A, ;  covert  of  one  A  Yearh.  H.  6 
Edw.  IIL  87.  See  Fema  covert.  Overt. 
In  the  old  colony  laws  of  New  Plymouth, 
children  are  said  to  be  *^  under  the  covert" 
of  their  parents.  Lowe  of  Col.  N.  Ply- 
mouth,.^oy.  16,  1686. 

COVERT  BARON,  or  COVERT  DE 
BARON.  L.  Fr.  [L.  Lat  viro  cooperta.] 
Under  the  protection  of  a  husband;  mar- 
ried. 1  BL  Com.  442.  La  feme  que  est 
covert  de  baron;  the  woman  which  is  co- 
vert of  a  husband.  Litt.  sect  670.  See 
Baron,  Baron  dt  Feme. 

COVERTURK  [from  covert,  q.  v.]  A 
covering ;  a  state  of  being  covered  or  pro- 
tected ;  or,  according  to  Lord  Coke,  a  state 
of  subjection  or  dependence,  Co.  Litt. 
112  a.  The  condition  of  a  woman  during 
marriage  is  so  called.  1  BL  Com.  442. 
2  Steph.  Com.  298.     CowelL 

COVIN.  [L.  Lat  covina.^  A  secret  as- 
sent or  agreement  determined  in  the  hearts 
of  two  or  more,  to  the  prejudice  of  another. 
Mountague,  C.  J.  Plotod.  64.  Termes  de  la 
Ley.  do.  Litt  367  b.  Finches  Law,  b.  1, 
c.  8,  num.  64. 

COVINOUS.    Deceitful;  fraudulent 

CRAIERA.  L.  Lat  In  old  records. 
A  vessel  of  lading  or  burden ;  a  hoy  or 
smack.  FaL  2  Mic.  II.  CowelL  See 
Crayer. 

CRAIRE.     See  Creier. 


CRANAGE.  Hj.  Lat  cranoffium.]  h 
English  law.  A  uberty  to  use  a  crant  for 
drawing  up  wares  or  goods  out  of  any  ves- 
sel at  any  creek  or  wharf^  and  to  make 
profit  of  it  Terme9  de  la  Ley.  Hak  ii 
Jur.  Mar,  pars  2,  o.  6.     CoweU. 

The  money  taken  for  such  worL    Id. 

CRAPPA  L.  Lat  In  old  £i^ 
law.  A  crop.  Fleta^  lib.  2,  c  82,  §  i 
See  Croppa, 

CRASPICE.    See  CVtuntf. 

CRASSUS,  Cras9a,  Lat  [Fr.  grom.] 
Laige;  gross.  Crassu$  pi$cis  ;  (craspia;] 
large  fish.  BracL  foL  66  b.  Called  in  sn- 
other  place,  groaus  piscis  ;  ncut  bakau, 
Bturgio  $t  alii  pi$cet  regalet ;  (the  whale, 
sturgeon  and  other  royal  fish).  Id.  foL  14, 
120.  These  were  called  royal  fish,  as  be- 
longing to  the  king,  when  either  thrown 
ashore,  or  caught  near  the  coast  1  Bl 
Com,  290. 

Gross;  excessive ;  extreme.  Crassaigmh 
rantia  ;  gross  ignorance.  Fleta,  lib.  5,  c 
22,  §  1 8.  Lord  Ellenb(m>ugh,  8  East,  348. 
Craisa  negligentia ;  gross  negligence.  4 
BelVs  Appeal  Ca$e$,  67,  68.  Called  by 
Lord  Brougham,  '*  crass  n^ligenoe.'*  Id. 
68. 

CRASTINUM.  Lat  [from  crat,  Uh 
morrow.]  The  morrow ;  the  day  after.  See 
Crastino. 

CRASTINO.  L.  Lat  In  old  Engiiah 
practice.  On  the  morrow.  A  title  foimolv 
given  to  the  return  days  of  writs,  days  in 
bank,  or  appearance  days  in  the  courts  at 
Westminster.  8  BL  Com.  277.  2  Betted 
Hi9t.  Eng.  Law,  66,  67. 

Crastino  animarum  ;  (on  the  moirow  of 
All  Souls ;)  one  of  the  return  days  in  Mi- 
chaelmas Term,  and  the  first  day  of  the 
term.  Crastino  purijieatioms  heata  Maris 
virginis  ;  (on  the  morrow  of  the  purification 
of  the  blessed  virgin  Mary ;)  one  of  the  re- 
turn days  in  Hilary  term.  Crastino  asce*- 
cionis  Domini  ;  (on  the  morrow  of  the  As- 
cension ;)  one  of  the  return  dap  in  Easter 
term.  Crastino  sanetrn  Trinitaiis;  (on  l^t 
morrow  of  the  holy  Trinity ;)  one  of  the  re- 
turn days  in  Trinity  term ;  and  the  fiist  daj 
of  the  term.  2  Reeved  HisU  ub.  sup.  1 
Tidd's  PracL  106.  See  Fleta,  lib.  2, 
c.  36. 

CRAVEN,  Cravent,  Cmtwi/.  prom  Sai. 
crafian,  to  crave,  beg  or  implorel]  In  old 
English  law.  A  word  of  obloquy  and  da- 
grace,  in  the  ancient  trial  by  battel,  on  the 
uttering  of  which  by  either  champion,  he 
was  considered  as  yielding  the  victory  to 
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his  opponent^  and  was  condemned,  as  a 
recreant,  amitiere  liberam  legem^  [to  lose  his 
frank-lawj  that  is,  to  become  infamous,  and 
not  to  be  accounted  a  free  and  lawful  man, 
(liber  ei  legaUi  homo^)  being  supposed  by 
the  court  to  be  proved  forsworn,  and  there* 
fore  never  to  be  put  on  a  jury  or  admitted 
as  a  witness  in  any  cause.  8  Bl,  Com.  840. 
4/d  348.  4  SUph.  Com.  415.  Called 
verbum  recreantiiCBy  the  word  of  recreancy. 
Fleta,  lib.  1,  c.  38,  §  18.  The  word  is  still 
popularly  used  in  the  same  dishonorable 
sense,    bee  Battel,  Champion,  Becreant. 

CRAYER.  In  old  Endish  law.  A 
land  of  small  sesrvessel  or  uiip.  Stat.  14 
Car,  11.  c  27.     Cornell. 

CREAMUS.  Lat  [from  creare,  to  cre- 
ate] We  create.  One  of  the  words  by 
which  a  corporation  in  England  was  formerly 
created  by  the  king.     1  Bl.  Com.  473. 

CREANCE.     L.   Fr.    [from    creier,  to 
believe.]     Belief;  persuasion;  trust;  cre- 
dit; fiuth.    Z.  Fr.  Diet. 
CREANCER,  Creansor,  Oreaunsour.    L. 
•  Fr.  [from  creance,  q.  v.]     One  who  trusts 
or  gives  credit ;  a  creditor.  Britt.  c.  28,  78. 
CREARE.     Lat     In  the  civil  l^w.     To 
create ;  to  constitute  or  appoint,  as  a  guar- 
dian, (Gr.  x«po«v*r».)    Dig.  26.  5.  21. 

CRECA,  Creceum.  L.  Lat  In  old 
English  law.  A  creek  or  landing  place. 
Towns.  PL  62.  CoweU.  Plowd.  1.  See 
Crttk. 

CREDENTIALS.  Papers  which  pve  a 
title  or  claim  to  confidence ;  as  the  letters 
of  commendation  and  power  given  by  a 
government  to  an  ambassador  or  envoy, 
which  give  him  credit  at  a  foreign  court 

CREDERE.  Lat  To  believe;  to  put 
fiuth  in ;  to  confide ;  to  trust ;  to  entrust 
with.  See  Dig.  12.  1.  Mercatores  et  alii 
creditoree  qui  bona  et  catalla  sua  diversis 
debitorihus  crediderint ;  merchants  and 
other  creditors  who  may  have  trusted  their  I 
goods  and  chattels  to  divers  debtors.. 
FUta,  lib.  2,  c.  64,  §  1. 

CREDIBILITY,  [from  credibU,  q.  v.]| 
In  the  law  of  evidence.  Worthiness  ofj 
belief;  that  quality  in  a  witness  which  ren- 
ders his  evidence  worthy  of  belie£  After 
the  competence  of  a  witness  is  allowed,  the  | 
consideration  of  his  credibility  arises,  and 
not  before.  1 -fiurr.  414,  417.  Z  Bl.  Com. 
369. 

CREDIBLE.  [Lat  credibilis,  from  ere- ' 
dere,  to  believe,  or  trust]  In  the  law  of ' 
evidence.  To  be  believea ;  entitled  to  cre- 
dit; worthy  of  belie£    A  term  applied  to 


a  witness  after  his  evidence  is  given.  This 
term  is  never  used  as  synonymous  to  com- 
petent. When  applied  to  testimony,  it 
Sresupposes  the  evidence  given.  Lord 
[ansfield,  1  Burr.  414,  417.  1  W.  Bl. 
98. 

CREDIT.  [Lat  ereditum,  from  credere, 
q.  v.]    Belief;  trust;  confidence. 

Payment  of  money,  in  confidence  of  future 
re-payment  Transfer  of  property  sold,  in 
oonfidence  of  future  payment  of  the  pur- 
chase money. 

Capacity  of  bein^  trusted;  ability  to 
borrow ;  the  reputation  of  solvency  or  pro- 
bity which  entitles  a  man  to  be  trusted. 
Credit  is  neither  money,  goods  nor  a  chose 
in  action.  McCoun,  J.  4  Comstoel^s  R. 
472. 

CREDITOR  Lat  and  Eng.  [from  cre- 
dere, to  trust]  One  who  gives  or  has  given 
credit  to  another;  one  who  trusts  another; 
one  to  whom  a  debt  is  due.*  The  cor- 
relatiye  of  debtor. 

In  a  large  sense,  one  to  whom  any  obli- 
gation is  due.  Creditorum  appellations 
non  hi  tantum  accipiuntur  qui  pecuniam 
crediderunt,  sed  omnes  quibu^  ex  qualibet 
causd  debetur.    Dig.  50.  16.  11. 

CREDITUS.  Lat  In  old  English  law. 
Believed;  trusted.  Male  creditus ;  ill 
thought  of;  in  bad  repute  or  credit  Bract. 
foL  116. 

CREEK.  [L  Lat  creca,  creceum;  O. 
Eng.  and  L.  Fr.  cryke.]  In  English  law.  A 
snudl  inlet  of  the  sea.*  A  comer  of  the 
sea,  let  into  the  land  farther  than  ordinary. 
Callis  on  Sewers,  [58,]  72.  An  inlet  of 
sea,  cornered  into  the  main  land.  Id.  [56,] 
69. — ^A  narrow  little  passage,  having  shore 
on  either  side.  Hale  de  Jur.  Mar.  pars 
2,  c  2.  A  part  of  a  haven  where  any  thing 
is  landed  from  the  sea.  CowelL — A  land- 
ing place ;  a  small  Imiding  place,  or  '*  arri- 
val'^ Blount.  Stat.  4  Hen.  IV.  c.  20, 
cited  ibid.  Lord  Hale  makes  a  distinction 
between  creeks  of  the  sea  and  creeks  of 
ports.     Hale  de  Jur.  Mar.  ub.  sup. 

In  American  law.  A  small  stream,  less 
than  a  river.  A  small  river.  12  Pick.  R. 
184.     1  Comstock'sR.  107. 

CREIER,  Creyer,  Crere,  Crier,  Craire, 
Crayer.  L  Fr.  To  believe ;  to  give  credit 
to ;  to  confide  in ;  to  trust ;  to  entrust  with. 
Kelham.    L.  Fr.  Diet.     Britt  c.  4. 

CREMENTUM  COMITATUS.  L.  Lat 
In  old  English  law.  The  increase  of  the 
county,  'fke  sheriffis  of  counties  anciently 
answered,  in  their  accounts,  for  the  im- 
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provemmt  of  the  king's  rents  abore  the 
ancient  vicontiel  rents,  under  this  title. 
ffale's  Skerifs'  AceowiU^  86.  TFAor- 
ton^s  Lex.  

CREPARE  OCTJLUM.  L.  Lat  In 
Baxon  law.  To  put  oat  an  eye ;  which  had 
a  peeoniary  punishment  of  fifty  shillings 
annexed  to  it     WharUnC$  Lex, 

CREPIIX).  Lat  In  old  pleading.  A 
creek.     TVwn*.  PI  195. 

CREPUSCULUM.  Lat  In  old  Eng- 
lish  law.  Daylight  or  twilight ;  the  light 
which  continues  after  the  setting,  orure- 
cedes  the  rising  of  the  sun.*  4  BL  Com. 
224.  4  Stepk.  Com,  141  FUta,  lib.  5,  c 
6,8  31. 

GRETA.    Lat    Chalt     FUta,  Ub.  4, 

CRETIFODINA.  Lat  [from  enta,  and 
fodirey  to  dig.]  In  the  civil  law.  A  chalk- 
pit   Dig.  7.  1.  9.  2.    I<L  1.  1.  13.  6.    Id. 

Q      A      cr 

CRETINUS.  L.  Lat  PL  Fr.  eretine, 
cretain.]  In  old  records.  A  sudden  stream 
or  torrent ;  a  rising  or  inundation.  Cowdl. 
Hist  Croyl.  Contin.  485. 

CRETIO.  Lat  In  the  civil  Uw.  A 
certain  number  of  days  allowed  an  heir  to 
deliberate  whether  he  would  take  the  in- 
heritance or  not  .  Calv.  Lex. 

CREW.  In  maritime  law.  A  ship's  com- 
pany, embracing  all  the  officers,  as  well  as 
the  coDMnon  seamen.  Story,  J.  3  Sum- 
ner's R.  209,  213,  214.  This  is  the  ordi- 
nary sense  of  the  word.    Id.  216, 

In  a  stricter  sense,  the  officers  and  com- 
mon seamen  of  a  vessel,  excluding  the  mas- 
ter,    /rf.  214. 

In  the  strictest  sense,  the  conmion  sea- 
men only,  excluding  the  master  and  offic^ik 
Id.  ibid.    See  Id.  216. 

CREW  LIST.  In  maritime  law.  A 
list  of  the  crew  of  a  vessel ;  one  of  a  ship's 
papers.  This  instrument  is  required  oy 
act  of  Congress,  and  sometimes  by  treaties. 
Act  of  Congress,  March  3,  1813.  It  is  ne- 
cessary for  the  protection  of  the  crews  of 
every  vessel,  in  the  course  of  the  voyage, 
during  a  war  abroad.  Jacobsen^s  Sea  Laws, 
66,  69,  note. 

CRI.  L.  Fr.  Cry ;  hue  and  cry.  LL. 
Qui.  Cong.  11.  5,  48. 

CRIE.  L.Fr.  A  proclamation.  jBrf«.c  2. 

A  cry,  or  outcry.  Crie  de  paye;  the 
cry  of  the  country;  hue  and  cry.  Stat 
Westm.  1,  c  9.     See  Cry  de  pais. 

CRIER.  L.  Fr.  To  prodaim ;  to  make 
proclamation.    KeUuxm. 


To  read  or  recite  aloud.  Bee  Criez  la 
peez. 

CRIER.  [L.  Fr.  criour ;  Lat  /w«».] 
In  practice.  An  officer  of  a  court,  whoee 
duty  is  to  make  proclamatioa  of  the  open- 
ing and  adjournment  of  the  court;  to  call 
parties,  jurors  and  witnesses  in  caoaea ;  to 
assist  in  the  administration  of  oaths;  toiin- 
pose  silence  durii^  the  proeeedkigs,  and 
to  perform  other  incidental  8ervioe&  See 
BaxiOfCs  WorkSf  iv.  816. 

An  auctioneer.     See  Oryer. 

CRIEZ  LA  PEEZ.  L.  Fr.  Reheane 
the  concord,  or  peace.  A  phrase  med  in 
the  ancient  proceedings  ion  levying  fineSb 
It  was  the  form  of  woras  by  whidi  the  jus- 
tice before  whom  the  parties  i^)peared,  di- 
rected the  Serjeant  or  countor  in  attendance 
to  recite  or  mu^  a^«^  the  eofta)rt^<v  agree- 
ment between  the  parties,  as  to  tiie  laada 
intended  to  be  conveyed.  StaL  Modus 
Levandi  Fines,  18  JSdw.  L  st  4.  2  InsL 
510.  2  Beeve^  Hist.  JSng.  Law,  284,  225. 
Crahb'sHisU  179.  See  Concord,  CousUor, 
Fine. 

CRIM.CON.  An  abbreviation  of  CHfl»- 
inal  conversation,  (q.  v.) 

CRIME.     [Lat  crimen.']    An  act  eo3ii> 
mitted  or  omitted,  in  viol^on  of  a  public 
law,  either  forbidding  or  commanding  it 
4  Bl.  Com.  5. — ^A  breach  or  violation  of 
some  public  right  or  duty  due  to  a  whole 
coDununity,  considered  as  a  community  ia 
its  .social  aggregate  capacity ;   as  di^in- 
guished  from  a  civil  injury.*    Id.  ibid. 
See  Civil  injury, — ^The  viola^don  of  a  right 
when  considered  in  reference  to  ihe  eril 
tendency  of  such  violation,  as  regards  the 
community  at  large.     4  Steph.  cbm.    55. 
1  Id,  127,  128.     In  thia  sense,  crimes  ia- 
dude  misdemeanours. 

In  a  narrower  sense,  a  crime  is  disth^ 
guished  from  a  misdemeanour,  as  bein^  bbl 
offence  of  a  deeper  and  more  atrodoua  dye, 
[and  usually  amounting  to  a  felony*]*  4 
BL  Com.  5.     See  Felony,  MisderMmomr, 

In  New-York,  the  terms  "crime**  and 
"offence,"  have  been  declared  to 
"  any  offence  for  which  any  criminal 
ishment  may  by  law  be  inflicted."  2 
Stat.  [702,  §  32,]  587,  S  88.  Thia  de^ 
tion  has  been  adopted  by  Mr.  ^Waxrea. 
Law  Studies,  355,  (Am.  ed.) 

CRIMEN.  Lat  (plur.  crimim43L,)  A 
crime.    See  Crime. 

In  the  civil  law.  An  accusation  or 
charge.  InsL  I.  20,  pr.  Cooper'm  Jiotes 
in  l^    HeineccEL  Jur.  C&.lib.  1,  tit« M, 
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j  S02.  It  has  ako  somotimes  this  aena%  in 
English  law.  Crinun  felonies  imposuit  has 
often  been  translated,  **  imposed  the  crime 
of  felony,**  but  perhaps  its  more  appro- 
priate signification  is — ''preferred  a  chai;g;e 
of  felony."    Abbott,  J.  6  iT.  cfe  S,  33. 

CRIMEN  FALSI  Lat  In  the  civU 
law.  The  crime  of  falsifying ;  which  might 
be  committed  either  by  wnting,  as  by  the 
foigery  of  a  will  or  oUier  instroment ;  by 
words,  as  by  bearing  Mse  witness,  or  per- 
jury ;  or  by  acts,  as  by  counterfeiting  or 
adniterating  the  public  money,  dealing  with 
false  weights  and  measures,  counterfeitiiv 
seals,  and  oiher  fraudulent  and  deceitful 
practices.  Diff.  48.  10.  HallifaXj  Anal. 
b.  3,  ch.  12,  num.  56 — 59.     See  FaUum. 

In  the  common  law,  thi^  term  is  also 
used,  but  in  no  precise  or  determinate 
sense.  In  the  ancient  law  of  England,  it 
was  employed  to  denote  the  making  of 
false  charters,  &lse  measures,  false  money, 
and  other  falsifications.  1  Beevei  Mitt, 
Eng,  Lawy  200.  2  Id.  8,  9.  QIomv.  lib. 
14,  c.  7.  More  particularly  it  was  used  to 
siffnify  the  two  crimes  of  counterfeiting  or 
falsifying  the  kind's  sea/,  and  of  making 
fiilse  money ^  (including  the  reduction  of  the 
value  of  genuine  com,  as  by  clipping.) 


FUta, 


ciippmi 
Ub.  1, 


BfacU  foL  104  b,  119  b. 
22.     In    Scotch    law,   it    has   been    de- 
fined, '*  a  fraudulent  imitation  or  suppres- 
sion of  truth,  to  the  prejudice  of  another." 
Erik.  Inst  b.  4,  tit.  4,  §  66. 

In  modem  law,  its  predominant  signifi- 
cation is  forgery  ;  thourfi  it  includes  also 
penury  and  offences  of  a  kindred  character. 
4  Bl  Com.  89,  247.  4  SiepK.  Com.  89, 
247.  But  it  appears  never  to  have  been 
employed  in  the  extensive  sense  given  to 
it  by  the  civU  law.  1  Qreenleaf  on  Ev. 
§  373,  and  note.  Wilde,  J.  1 1  Metcalf'g  R 
302. 

CRIMEN  mCENDn.  L.  Lat  In  old 
criminal  law.  The  crime  of  burning,  (Sax. 
hemetf)  which  included  not  only  the  mod- 
em crime  of  arson,  ^or  burning  of  a  house,) 
but  also  the  burning  of  a  man,  beast  or 
other  chattel  Briit.  c.  9.  Mirr.  c.  1, 
sect  8.  Crabb's  Hist.  Eng.  Law^  808. 
See  Arson. 

CRIMEN  JJESM  MAJESTATIS.  Lat 
In  criminal  law.  The  crime  of  injuring 
niajeaty,  or  violating  the  majesty  of  the 
prince  ;  high  treason.  Olcmv.  lib.  1,  c.  2. 
BracL  fol.  118,  119.  4  Bl.  Com.  75.  2 
How.  SU  Trials,  167.  A  term  used  by 
the  ancient  writers  on  English  law,  to  de- 
Voi^  L  26 


note  any  offence  affecting  the  king's  per- 
son or  dignity.  CrahVi  Hist.  Eng.  Law, 
302.  2  Beeve^  Hist.  6.  Called  also  Use- 
majesty,  and  sometimes  simple  majestie. 

It  is  borrowed  from  the  civil  law,  in 
which  crimen  majestatis  signified  the  un- 
dertaking of  any  enterprise  against  the 
emperor  or  the  r^ublic  Inet.  4.  18.  3. 
JDig.  48.  4.  1.  1.     See  Lese-majesty. 

CRIMINAL.  FLat  criminalis,  from 
crimen,  crime.]  Belating  to  crime;  as 
criminal  law,  criminal  evidence. 

Having  tlie  character  of  crime,  as  a 
criminal  act 

CRIMINAL  CONVERSATION.  Add- 
tery ;  unlawful  intercourse  with  a  married 
woman. 

CRIMINAL  INFORMATION.  InEn^- 
lish  criminal  law.  A  proceeding  at  the  ami 
of  the  king,  without  a  previous  indictment 
or  presentment  by  a  mnd  jury.  4  Bl. 
Com.  398.  Cole  on  Criminal  Informa- 
tions. 

CRIMINAL  LAW,  That  branch  or 
division  of  law  which  treats  of  crimes  and 
their  punishments. 

CRIMINAL  LETTERS.  In  Scotch 
practice.  A  writ  summoning  a  party  ac- 
cused of  crime,  to  appear  and  stand  trial 
on  a  day  named.    2  AlisotCs  Pr.  217. 

CRIMINALIS.  Lat  [from  crimen, 
0.  y.J  In  old  English  law.  Criminal 
Placitorum  aliud  est  criminale,  aliud  civile. 
Glanv.  lib.  1,  a  1.  Pladtorum  alia  crim- 
inalia,  et  alia  civilia  ;  of  actions  some  are 
criminal  and  others  civil  Bract,  fol  101  b. 
Actiones  criminales.  Fleta,  lib.  1,  c.  16, 
§3. 

In  erifflinalibns  loffidt  generalis  mtlitla 
ifltentioRli,  earn  faeto  parii  gradns.     In 

criminal  cases,  general  malice  of  intention 
is  sufficient,  if  followed  by  an  act  of  equal 
or  corresponding  degree.  Bacon^s  Max. 
65,  regula  15.  "All  crimes  have  their  con- 
ception in  a  corrapt  intent,  and  have  their 
consummation  and  issuing  in  some  particu- 
lar/ac<,  which,  though  it  oe  not  the  fact  at 
which  the  intention  of  the  malefactor  ley- 
elled,  yet  the  law  giveth  him  no  advan- 
tage of  that  error,  if  another  particular 
ensue  of  as  high  a  nature.  Id.  ibid. 
Therefore,  if  an  impoisoned  apple  be  laid 
in  a  place  to  poison  J .  S.,  and  J.  D.  cometh 
by  chance  and  eateth  it,  this  is  murther  in 
the  principal  that  is  actor ;  and  yet  the 
malice  in  tndividuo  was  not  against  J.  D." 
Id.  ibid. 
CRIMINALITER.    Lat    [from  crimi- 
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nalts,']    Criminally.     Inst,  4,  4. 10.  Bract, 
foL  101  b,  102. 

CRIMINATE.  To  expose  a  person  to 
a  criminal  charge.  A  witness  cannot  be 
compelled  to  answer  any  question  which 
has  a  tendency  to  criminate  him.  See  1 
Stark,  Ev,  144. 

CR'M.  A  contraction  of  crastinum,  (q.  v.) 
in  old  pleadings.     1  Inst,  Cler,  9. 

CR'O.  A  contraction  of  crastino,  (q.  v.) 
Fleta,  lib.  2,  c.  32,  §  2. 

CRO,  CroOy  Cray,  In  old  Scotch  law. 
A  composition,  satisfaction  or  assythment, 
(q.  V.)  for  the  slaughter  of  a  man.  lUg, 
Majest,  lib.  4,  c.  24.  Sjyelman,  Act,  Ja, 
L  p.  6,  c.  93.  Skene  de  Verb,  Sign,  The 
same  with  the  Saxon  weregild, 

CROCKARDS,  Crocards,  A  foreign 
coin  of  base  metal,  prohibited  by  statute 
27  Edw.  L  st  3,  from  being  brought  into 
the  reahn.  4  Bl,  Com,  98.  Crabb'affist, 
Eng,  Law,  176. 

CROFT.  [L.  Lat  croftum,  croftus,  erof- 
ta,  cruftum,  cruftaA  In  old  English  con- 
veyancing. A  small  piece  of  ground  ad- 
joining a  dwelling-house,  and  enclosed  for 
pasture  or  arable,  or  any  particular  use ;  a 
close.  Cowell,  Spelman,  Blount,  11 
East,  68.  The  same  with  what  was  for- 
merly called  a  pightel,  (q.  v.)  Spelman 
describes  it  as  lying  behind  a  farm-house, 
and  fenced  off  from  the  larger  fields  for 
•  the  purpose  of  keeping  farm  animals  for 
sudden  uses,  (ut  animalia  rustica  subitis 
usibus  exhibeat).  Derived  by  some  from 
Sax.  creafty  skill,  from  the  skill  laid  out  in 
cultivating  it.  Termes  de  la  Leg.  Cow- 
elL  But  by  Spelman,  through  the  Lat 
crgpta,  from  Or.  rp^irrw,  to  conceal,  as 
being  a  secret  or  separate  place.  See  Close. 
CROIRE.  L.  Fr.  To  believe.  Kel- 
kam.     See  Creier. 

CROISES,  Crogses,  L.  Fr.  [L.  Lat 
cruce  signati,']  Pilgrims ;  so  called  as  wear- 
ing the  sign  of  the  cross  on  their  upper 
garments.  Britt.  c.  122.  The  knights  of 
the  order  of  St  John  of  Jerusalem,  cre- 
ated for  the  defence  of  the  pilgrims.  Cow- 
ell.    Blount,     See  Cruce  signati, 

CROPPA,  Croppus.  L.  Lat  In  old 
records.  A  crop ;  the  product  of  a  har- 
vest Registr.  Cant.  EcclesicB  MS.  Cowell, 
CROSS  ACTION.  In  practice.  An 
action  brought  by  a  party  sued  against  the 
party  who  has  sued  him,  upon  the  same 
subject  matter,  as  upon  the  same  contract* 
This  is  necessary  whenever  the  subject 
matter  of  the  action  cannot  be  used  as  a 


defence  to  the  first  action.  10  Ad.  A  Ell 
643.  2  Smith's  Leading  Cases,  1,  notes, 
14.     See  Circuity  of  action. 

CROSS  BILL.  In  equity  pleading.  A 
bill  filed  by  a  defendant  m  a  suit  in  equity, 
against  the  plaintiff  or  complainant,  in 
order  to  obtain  some  relief  against  him. 
3  Bl.  Com.  448.  A  defendant  cannot 
pray  anything  in  his  answer  but  to  be  dis- 
missed the  court ;  if  he  has  any  relief  to 
pray  against  the  plaintiff,  he  must  do  it  by 
an  original  bill  of  his  own,  which  is  called 
a  cross  bill.  •  Id.  ibid,  A  cross  bill  is  a 
bill  brought  by  a  defendant  against  a  plus- 
tiff  or  other  parties  in  a  former  bill  depend- 
ing, touching  the  matter  in  question  in  that 
bill  Mitford^s  Eq,  PI.  80,  81,  (98,  and 
note,  Moultoi^s  ed.  1849).  It  is  treated  as 
a  mere  auxiliary  suit,  or  as  a ,  dependency 
upon  the  original  suit  Story's  Eq.  PI 
§  399.  It  is  generally  considered  and  nsed 
as  a  matter  of  defence ;  the  original  and 
the  cross  bill  constituting  but  one  cansc, 
7  Johns.  Ck.  R.  262.  A  cross  bill  answers 
to  the  re-conventio  of  the  civil  law.  Oilb* 
Forum  Rom.  ch.  4. 

CROSS  EXAMINATION.  In  practice. 
The  examination  of  a  witness  by  the  party 
opposed  to  the  party  who  has  first  exam- 
ined him,  in  order  to  test  the  truth  of  such 
first  or  direct  examination,  which  is  also 
called  examination  in  chief.*  Cross  ex- 
amination is  usually  by  the  party  who  did 
not  call  the  witness ;  but  the  courts  fre- 
quently permit  an  adverse  witness  to  be 
cross  examined  by  the  party  who  calls  him. 
1  Starkie  on  Evidence,  [132,]  187,  ISa 

CROSS  REMAINDER.     A  species  of 
remainder  created   out  of   a  tenancy  in 
common.     "WTien  lands  are  given  to  two 
or  more,  as  tenants  in   common,  it  fre- 
quently happens  that  a  particular  estate  is 
Imiited  to  each  of  the  grantees  in  his  share, 
with  remainder  over  to  the  other  or  others 
of  them, — as  if  a  man  give  lands  to  his 
two  children  as  tenants  in  common  in  taD. 
and  direct  that  upon  Allure  of  the  issue  of 
one  of  them,  his  share  shall  go  over  to  tiie 
other  in  tail,  and  vice  versa.     Such  ulterior 
estates  as  these  are  called  cross  remainden, 
because  each  of  the  grantees  has  reciprocal^ 
a  remainder  in  the  share  of  the  other ;  and  it 
is  a  rule  respecting  them  that  in  a  deed  they 
can  be  given  onfy  by  express  limitation, 
and  shall  never  be  implied ;  though  it  is 
otherwise  with  respect  to  wHls,  which  are 
expounded  more  liberally,  with  a  view  to 
the  presumable  intent  of  the  donor ;  for  in 
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these,  cross  remainders  may  be  raised  not 
only  by  actual  limitation,  but  by  any  ex- 
pression from  which  the  design  to  create 
them  can  reasonably  be  inferred.  1  Stepk, 
Com.  326,  327.  So,  where  a  devise  is  of 
Black-acre  to  A.,  and  of  White-acre  to  B., 
in  tail,  and  if  they  both  die  without  issue, 
then  to  C.  in  fee ;  here  A.  and  B.  have 
cro89  remainders  by  implication,  and  on  the 
fiiilure  of  cither's  issue,  the  other  or  his 
issue  shall  take  the  whole.  2  BL  Com, 
381.  See  2  Crabb'a  Meal  Prop,  072, 
§  2339,  et  seg.  1  Preston  on  Est,  94, 115. 
2  Powell  on  Devises,  604,  ch.  xxxL  4  Kent's 
Com.  210.  1  miliarcTs  Beal  Prop. 
650. 

CROWN.  [Lat.  corona;  Fr.  corone,] 
The  sovereign  power  in  a  monarchy,  espe- 
cially m  relation  to  the  punishment  of 
crimes.  "Felony  is  an  offence  of  the  crown." 
Finch's  Law,  b.  1,  ch.  16. 

CROWNER,  Crouner.  In  old  Scotch 
law.  Coroner ;  a  coroner.  1  Pitc.  Crim, 
Trials,  part  2,  p.  82.  Skene  de  Verb. 
Sign,  voc  Coroner. 

CROWN  LAW.  Criminal  law  in  Eng- 
land \B  sometimes  so  termed,  the  crown  be- 
ing always  the  prosecutor  in  criminal  pro- 
ceedings. 4  Bl,  Com.  2.  See  Pleas  of 
the  Crown. 

CROWN  OFFICK  A  department  be- 
longing to  the  court  of  Queen's  Bench, 
commonly  called  the  crown  side  of  the 
court,  in  which  it  takes  cognizance  of  all 
criminal  causes,  from  high  treason  down  to 
the  most  trivial  misdemeanour  or  breach  of 
the  peace.  4  Bl.  Com,  265.  4  Stepk. 
Com.  326.  In  this  oflBce,  informations  are 
Sled  by  the  attorney-general,  and  master 
of  the  crown  office.  Id,  379.  4  Bl.  Com. 
308.  Cole  on  Crim.  Inform,  ch.  i.  ii  and 
Addenda. 

CROWN  SIDE.  The  criminal  depart- 
ment of  the  court  of  Queen's  Bench ;  the 
civil  department  or  branch  being  called  the 
plea  tide.  4  Bl.  Com.  265.  3  Id.  42. 
See  Crown  office. 

CRUCE  SIGNATI.  L.  Lat  [Fr. 
croises,  croysesJ\  In  old  English  law. 
Signed  or  marKed  with  the  cross.  Pil- 
grims to  the  holy  land  [or  crusaders] ;  so 
called  because  they  wore  the  sign  of  the 
cross  upon  their  garments.  Spelman,  voc. 
Cruciferi.  Bract.  foL  20.  Id.  foL  338  b, 
444.     Mag.  Cart.  Johan,  c.  67. 

CRUCIS  JUDICIUM.  Lat  In  old 
Europeaa  law.  The  trial  or  judgment  of 
the  cross.     One  of  the  modes  of  trial  by 


which  crimes  were  formerly  attempted  to 
be  discovered  or  purged.     Spelman. 

CRUELTY.  [Lat  scevitia.'\  In  the 
law  of  divorce.  Such  conduct  on  the  part 
of  a  husband  towards  his  wife  as  affords  a 
reasonable  apprehension  of  bodily  hurt  1 
Hagg,  Cons.  R.  35.  See  2  Kent's  Com. 
125, 126.  19  Connecticut R.  189.  6  Texas 
R.  18. 

CRUISE.  A  voyage  for  the  purpose  of 
making  captures  jure  belli.  Story,  J.  2 
Qallison's  R.  626,  538,  639. 

CRUX.  Lat  In  old  English  law.  A 
cross ;  the  cross.  The  badge  of  the  old 
crusaders,  and  of  the  Templars  and  Hos- 
pitallers.    Fleta,  lib.  2,  c.  50,  §8  16, 18. 

CRY(orCRIE)DEPAIS.  L.Fr.  In 
old  English  law.  The  cry  of  the  country. 
The  hue  and  cry  after  offenders,  as  raised 
by  the  country,  |1.  e.  the  inhabitants,]  in  the 
absence  of  the  constable  to  whom  that  duty 
properly  belonged.  2  Hale's  P,  C,  100. 
See  Hue  and  cry. 

To  CRY.  To  call  out  aloud;  to  pro- 
claim ;  to  publish  ;  to  sell  at  auction.  "  To 
cry  a  tract  of  land."  1  Wash.  (Va.)  R. 
[260,]  335. .  "  Cries  it  out  to  C.  as  the 
highest  bidder."  Id.  See  9  Grattan's 
R.  541.     11  Id.  99.     See  Outcry. 

CRYER,  Crier.  An  auctioneer.  Ly- 
ons, J.  1  Wash.  (Va.)  R.  [262,]  337. 
One  who  calls  out  aloud ;  one  who  pub- 
lishes or  proclaims.     See  Crier. 

CUCKING  STOOL.  In  old  English 
law.  An  ancient  engine  for  the  punish- 
ment of  scolds,  delinquent  brewers  and 
bakers,  called  also  tumbrel,  trebucket,  and 
castigatoryj  Tqq.  v.)  It  seems  to  have 
been  anciently  written  goging  stole,  and 
corrupted  into  ducking  stool  from  the  im- 
mersion in  water  which  was  a  part  of  the 
punishment    4  Bl,  Com.  169.  Blount, 

CUCURBITARE.  L.  Lat  In  feudal 
law.  To  cuckold;  to  make  a  cuckold 
Feud,  Lib.  1,  tit  5.     Lib.  2,  tit  38. 

CUENS,  Quens.  L.  Fr.  Count  or  earl. 
Kelham. 

CUL     Lat    To  whom.    SeePeretCui. 

CUI  ANTE  piVORTIUM.  L.  Lat 
(Whom  before  divorce.)  In  old  English 
practice.  A  writ  of  entry  which  lay  for  a 
woman  divorced  from  her  husband,  to  re- 
cover her  lands,  &c.,  from  him  to  whom 
her  husband  had  alienated  them  during  the 
marriage.  It  was  so  called  from  the  words 
of  the  writ,— cui  ipsa  ante  divortium  inter 
eos  celebratum,  contradicere  non  potuit,  &c., 
(whom  she,  before  the  divorce  between 
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them^  cgM  not  ankamy).  B$§.  Orig,  S8S. 
F.  N.  B.  204,  F.  8  Bl.  Cam.  18S,  aote. 
TemmdelaLey.  Crahb'sHULEng.  Law^ 
287.  8ee  8  Aeertt'  HUt,  8a  Ro^co^i 
B$al  Act,  97. 

GUI  BONO.  Lat  For  whose  pood ; 
for  whose  use  or  benefit  '^  Cui  bono  u  er^ 
of  ffreat  weight  in  all  agreements."  Parker, 
C.J.  10  ifba.  186.  Sometimes  translated — 
for  what  good,  for  what  useful  pnrpose. 

CUI  IN  VITA.  L.L«t  (Whom  in  the 
life.)  In  old  English  practice.  A  writ  of 
entrjr  which  lay  for  a  woman  against  him  to 
whom  her  hnsbcnd  aliened  her  lands  or  te- 
nements in  his  lifetime.  So  called  from  the 
words  of  the  writ, — cmip$am'niA  wacon- 
tradie^renonpatuitj^G.;  (whom  she,  in  his 
lifetime,  could  not  gainsay,  kc)  Beg, 
Orig.  «82  b.  F.  N.  B.  198.  Bruct.  foL 
202,  821  b.  2  Bl  Com.  188,  note.  Stai. 
Wmtm.  2,  c  8.  LiiU  sect  594.  8  Beeve^ 
HUi.  86.     Ro9ooe'$  Real  Act  96. 

Col  jnriidictio  dita  eit,  et  qiefne  eonecm 
Me  Tidentir,  liiie  fDikn  jsriidietio  exiUciri 
■on  ptleit.  To  whomsoerer  a  jurisdiction 
is  given,  those  things  also  are  supposed  to 
be  granted,  wiUiout  which  the  jurisdiction 
cannot  be  exercised.  Dig.  2.  1.  2.  1 
Wooddes.  Lect.  Introd.  IxxL  The  grant  of 
jurisdiction  implies  the  grant  of  all  powers 
neoessaiy  to  its  exerdse.  1  Kenfs  Com. 
889. 

Cni  ju  Mt  doitidiy  eiden  et  leBdendi  et 
eoteedendi  jus  eit.  He  who  has  the  right  of 
giving  has  also  the  right  of  selling  and 
granting.    Dig.  50.  17.  168. 

Cii  licet  qiodmtjii,  md  debet  qiodsiiii 
eit  DOD  lieere.  He  who  is  allowed  to  do 
the  greater,  ought  not  to  be  prohibited  from 
doine  the  less.  He  who  has  authority  to 
do  the  more  important  act,  ought  not  to 
be  debarred  from  domg  what  is  of  less  im- 
portance. 4  Co.  28.  One  who  has  power 
to  grant  in  fee  simple  may  grant  for  life  or 
for  years;  for  an  estate  in  fee  simple  in- 
cludes all  Id.  ibid.  A  man  having  a  power 
to  do  a  thing,  may  do  less  than  such  power 
enables  him  to  do.  BroonC*  Maxims,  76, 
[180.]  A  doctrine  frequently  applied  in 
the  law  of  principal  and  airent  More  brief- 
ly expressed  in  the  civu  law,  Nei  debet, 

cii  plos  lieet,  qiod  mimi  eit  doh  lieere.  It 
ougnt  not  to  be  that  he  who  is  allowed  to 
do  the  greater,  should  not  be  allowed  to 
do  the  less.    Dig.  50.  17.  21. 

Coieinqie  aliqnis  qnid  coBeefit,  coneedere 
Tidetnr  et  id  sine  quo  mipsa  ene  lonpetnit. 
See  dmeeden. 


Ciilibrt  ii  trtetuperttieiti 

Any  person  skilled  in  his  pecidkr  art  or  pro- 
fession, is  to  be  believcKi,  [L  e.  wks  k 
n^eaks  of  matters  connected  wttk  sodiart] 
Co.Litt.Ub9L.  Shel/ordyMarr.d:IHo.m 
Credence  should  be  given  to  one  ili^k 
hispeouliarprofession.  Bram^s  M4ix.\1i0] 
Applied  to  wiUiesses  who  are  penoma 
ikitlj  {periUj  or  egperti,  as  4^7  ire  fre- 
quently call^)  in  any  particular  idenoe, 
trade  or  occupation,  implying  ^  Umt 
statem^its  on  such  subjects  axe  to  be  if- 
Uevedy  or  reoeiyed  as  evidence.  Ii,  AuL 
421.  The  anthority  of  mefcantSe  ostft, 
which  is  proved  by  merchants,  restooBtiuB 
maxim.     1  Bl.  Com.  75. 

Hie  foUowing  translations  haTebeengiren 
of  this  maxim :  ^  Every  man  is  to  k  coi- 
sidered  skilful  in  his  own  prdefloOB." 
Branch's  Prine.  «  Every  one  is  conwdeitd 
skilful  in  his  own  art"  WkarUm'tLa, 
Both  these  are  not  only  grammatiGalijiie^V' 
rect,  (the  peculiar  sense  of  credendnm  ban; 
also  overlooked,)  but  convey  a  veiy  diiwat 
meaning  from  that  intended  by  tk«  oiigbil, 
which  it  will  be  seen  embra<^  tvo  ideas; 
skill  in  a  narty  offered  as  a  witnesB^aDdit- 
UefoT  credit  founded  thereon.  So  fiffto 
presuming  skill  in  such  cases,  the  bv  gca- 
erally  requires  that  fact  to  be  estsbMwd^ 
examination.     See  .firww' 


ax.  424,  [724,]  and  the  case  theie  dtei 
When  the  witness  is  shown  to  be  jwi^ 
and  not  before,  the  emphatic  word  cfw^ 
dum  applies  in  its  full  force,  and  ha  ^^ 
ments  are  entitled  to  be  beUeved,  or  received 
as  evidence. 

The  important  word  peri^  is  soBMtines 
entirely  omitted  in  citing  this  maiim;  ^ 
inl  BL  Com.  75. 

Cm  pftt«r  ett  p<K>uliis,  bod  hsbet  ill*  pftti«iB. 
Cui  pater  eet  populus,  pater  est  sibi  miUoi«t<»M* 

He  whose  father  is  the  people,  hss  w 
liather.  He  whose  fether  is  the  people  his 
no  father  and  every  one  for  a  Cither.  Tto 
two  lines  are  referred  to  in  the  Year  Book 
H.  8  Edw.  I1L42,  as  iihe  Zey  dv^  f^ 
dity  &c 

Cdjbs  tA  comnodnii,  ^u  debet  wu* 

COmiDedlin.    See  Commodum. 

Cojns  eit  dire,  ejuntdiifoicn.  ^^ 

it  is  to  give,  his  it  is  to  diqpose,  fi-  e-^ 
regulate.]  2  Co.  71  b.  ITtfi^^  *»• 
53,  max.  22.  The  bestower  of  a  gift  has* 
right  to  regulate  its  disposaL  Bffio^^ 
Max.  304,  [846.]  Thus,  the  b«gaiMof 
an  estate  may  annex  such  conditioDS  s»he 
pleases  to  the  estate  baigained,  piofid^ 
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ftey  m  nd;  illecRilt  r^ngnaiit  or  impossi- 
U&  /<i  tifi.  So,  the  fonnder  of  aaelee^ 
mosynary  coTporation  has,  on  thisprinei- 
pie,  the  right  of  viMtatioii,  that  is,  the  right 
ef  iaspecting  the  management  of  the  insti- 
tDtkm.    2  Kmfi  Com.  302. 

Cnjn  Mt  dtrkioi  tltcrte  est  eketto. 

Whiohever  [of  tvro  partiesj  has  the  division 
[of  an  estate],  the  dioioe  [of  the  shares]  is 
tke  other's,  (h.  LUtlMh.  bi partition 
between  coparceners,  where  t^  division  is 
made  by  the  eldest,  the  role  in  Engliahlaw 
18^1^  she  shall  ehoose  her  share  last  Id. 
iHd.  %BL  Com.  1S9.  I  Steph.  Com.  929. 
Tke  lemfm  of  the  mk  L^d  Coke  deelares 
to  be  "for  avoiding  of  partiality,  which 
might  fq»p«rently  foUow  if  the  eldest  might 
botibk  divKie  and  ehoose.'^ 

The  form  of  this  TnyyiTn^  (which  in  its 
terms  ohvionsly  contemplatea  but  two  par^ 
ties, — one  dividing  and  the  other  choosing,) 
WMos  hardly  to  convey  the  full  meaning 
BMudly  given  it,  which  would  be  more  ex- 
sedy  expressed  by  readi^  €ujus  ett  divisioy 
ejus  est  ultima  eUetkh  Tin&  may  have  led 
to  the  ise  of  tiie  word  ulterius  for  alterius^ 
in  some  of  the  editions  of  Bkckstone. 

Cnjui  Mt  iistitoere,  ejiu  ett  tbrogtre. 
Whose  right  it  is  to  institute,  his  right  it 
IB  to  abr(^ate.  Sydney's  IHic  15,  cited 
Bmm's  Max.  [681,J  notes. 

Cojiit  est  lolim,  ejni  eit  niqiie  ad  eslon. 

Whose  is  the  soil,  his  it  is  up  to  the  sky. 
Oa,  LUL  4  il  He  who  owns  the  soil,  or 
Ku-fiice  of  the  ground,  owns,  or  has  an  ex- 
elusive  r^t  to  every  thing  which  is  upon 
or  above  it,  to  an  indefinite  height  9  Co. 
W.  Shep.  Touch.  00.  2  Bl.  Com.  18.  8 
Id.  217.     BroomU  Max.  172,  [289.] 

Cijis  ert  Mlm,  ejui  eit  uqie  ad  eclim 

It  ad  ilfofOt.     He  who  owns  the  soil  owns 

it  to  the  sky  and  to  the  centre  of  the  earth ; 

owns  every  thing  above  and  below  it,  to  an 

indeinite  extent    Land,  in  its  legal  siffuifi- 

eatioB,  liaa  an  indefinite  extent  upwards  as 

well  as  downwards ;  upwards,  therefore,  no 

man  may  erect  any  building  or  the  like,  to 

overiiang  another's  land;  and  downwards, 

whatever  is  in  a  direct  line  between  the 

sur&ce  of  any  land  and  the  centre  of  the 

earth,  belongs  to  the  owner  of  the  sur£u;e. 

So  that  tiie  word  "  land  ^  includes  not  only 

the  face  of  the  earth,  but  any  thing  under 

it  or   ormr  it      2  Bl.    Com.   18.      See 

Land. 

Cnjnft  juris  [I.  e.  jnriidietionis]  eit  prinei- 
pate,  ejiuden  jarii  erit  aeeeisoriim.  He 
wjio  liaa  jurisdiction  of  the  principal,  has 


also  jurisdiction  of  the  accessory.  Braet. 
481  a.     2  Inst  493. 

Cujns  per  errorem  dati  repetitio  est,  ^us 
eaiuiltd  (bti  dtnatioeit.  He  who  gives  a 
thing  by  mistake,  has  a  right  to  recover  it 
back;  but  if  he  gives  dengnedly,  it  is  a 
gtft     Diff.  50.  17.  63. 

Cojiitqne  lei  petininii  pan  est  priieipim. 
The  dliiefost  part  of  every  thing  is  the  be- 
^nfiiag.  Dig.  1.  2. 1.  10  Co.  49  a.  See 
Gam  et  or^  eat  aMteria  negotii.     The 

word  prineipium  is  translated  in  Branch 
and  Wharton,  principU. 

CTJL  An  abbreviation  of  e«i^K»6»^,  guil- 
ty. "  If  he  be  euL  of  making,  writing  and 
composing,''  drc  Lord  Holt,  Comb.  859. 
JVbn.  cml.  not  guilty.  Id.  393.  ITient  cuL 
not^uilty.     4  Bl.  Com.  339,  340. 

CruLAGIIJM.  L.  Lat  In  old  records. 
The  laying  up  a  ship  in  a  dock,  in  order 
to  be  repaired.     CowelL    Blount. 

GULP,  Couip.  Abbreviations  of  Fr. 
culpable^  or  wulpabU;  guilty.  Year 
BookSy  passim. 

CULPA.  Lat  In  the  civil  and  com- 
mon law.  Neglect;  negligence;  omis* 
sion;  carelessness;  fiiult; — ^tne  opposite  of 
diUgenHoy  (q.  y.)  A  term  frequentiy  used 
in  the  law  of  bailments,  expressing  a  mean 
between  accident  (casus)  on  the  one  side, 
and  fraud  (dolus)  on  the  other.  Jones  on 
Bedim.  8.  Heinecc  Slem.  Jut.  Civ.  lib.  3, 
tit  14,  §  784.  Three  degrees  of  culpa  are 
recognised  by  the  civilians,  as  well  as  in  the 
common  law  of  bailments ;  lata  culpa,  levis 
culpa  and  lemssima  culpa.  Id,  ibid.  §  787. 
Jones  on  Bailm.  21,  22.  Story  on  Bailm. 
§18. 

Jjata  culpa  ;  gross  &ult  or  neglect;  the 
omission  of  that  care  which  even  inattentive 
or  thoughtiess  men  never  fSedl  to  take  of 
their  own  property.  Jones  on  Bailm.  2 1 ,  22. 
Duncan,  J.  14  Serg.  <k  BawlCj  275.  Other- 
wise expressed  by  Sir  William  Jones,  as  the 
want  of  that  care  which  every  man  of  com* 
mon  sense,  however  inattentive,  takes  of 
his  own  property.  Jones  on  Bailm.  8, 1 1 8. 
2  ITenfs  Com.  56a  See  Story  on  Bailm. 
§16.  Called  in  the  Digests,  nimia  neglir 
gentioy  id  est,  wm  intelligere  quod  omnes  in- 
telligunt ;  (extreme  negligence,  that  is,  not 
to  understand  what  all  understand).  Dig. 
50.  16.  213.  2.  Qui  ne  ed  quidem  diligen- 
tiA  qud  omnes,  etiam  dissoluti  homines  uti 
Solent,  utuntur,  latam  [culpam]  comnUttere 
dicuntur ;  they  who  do  not  observe  even 
that  care  which  all  men,  even  the  careless,  are 
in  the  habit  of  observing,  are  said  to  com- 
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mit  [or  be  guilty  of]  gross  fault,  or  neglect 
Heinecc,  Elem,  Jur,  Civ,  lib.  3,  tit  14, 
§787. 

Levxs  culpa  ;  ordinary  fault  or  neglect ; 
the  want  of  that  diligence  which  the  gene- 
rality of  mankind  use  in  their  own  concerns, 
that  is,  of  ordinary  care.  Jones  on  Bailm. 
22.  The  omission  of  that  care  which  every 
man  of  common  prudence,  and  capable  of 
governing  a  fisimiiy,  takes  of  his  own  con- 
cerns. ^.118.  Qui  omittunt  diligentiam 
a  frugi  patrefamiliat  adkiberi  Bolitam, 
levem  [culpam  committere  dicuntur  ;]  they 
who  omit  that  care  which  is  usually  taken 
by  a  careful  head  of  a  family,  [are  said  to 
be  guilty  of)  ordinary  [fault  or  neglect] 
Heinecc.  Elem,  Jur,  Civ,  lib.  3,  tit  14, 
§787. 

Levissima  culpa  ;  slight  fault  or  neglect; 
the  omission  of  that  care  which  very  atten- 
tive and  vigilant  persons  take  of  their  own 
goods,  or,  in  other  words,  of  very  exact 
diligence.  Jones  on  Bailm,  22.  The  omis- 
sion of  that  diligence  which  very  circum- 
spect and  thoughtful  persons  use  in  secur- 
ing their  own  goods  and  chattels.  Id.  118. 
Qui  eam  non  adhihent  diligentiam  quam  so- 
lent  patres/amilias  ad  rem  attentissimij 
culpam  ievissimam  [committere  dicuntur  ;] 
they  who  do  not  obsen^e  that  care  which 
the  most  attentive  heads  of  families  usually 
exercise,  [are  said  to  be  guilty  of]  slight 
neglect  Heinecc,  Elem,  Jur,  Civ.  lib.  3, 
tit  14,  §  787. 

lata  enlpa   plane   dolo   comparabitnr. 

Gross  neglect  may  clearly  be  put  on  a  level 
with  fraud,  [is  clearly  equivalent  to  fraud]. 
Dig,  11.  6.  1.     Otherwise  expressed.  Lata 

eolpa  dolo  sqoiparatiir. 

Mapa  nefligentia  eolpa  est;  magna  enlpa 
dolns  eiti  Gross  negligence  is  fault;  gross 
&ult  is  fraud.     Dig.  50. 16.  226. 

The  doctrine  embodied  in  these  maxims, 
in  the  literal  sense  given  to  them,  is  adopted 
by  Sir  William  Jones  in  his  Essay  on  the 
Law  of  Bailments,  and  seems  to  have  been 
formerly  recognised  to  nearly  the  same 
extent  in  the  common  law.  The  modem 
doctrine,  however,  is,  that  gross  negligence, 
though  it  may  be  evidence  of  fraud,  is  not 
the  same  thing ;  or,  in  other  words,  it  may 
in  certain  cases  amount  to  fraud,  but  it  is 
not  fraud  by  inference  of  law,  but  matter 
of  fact  for  a  jury.  Parker,  C.  J.  17  Ma^s, 
R.  500.  Lord  Tindal,  C.  J.  2  Man,  d  Or, 
852.  Lord  Denman,  C.  J.  4  Ad.  db  Ell, 
876.  Story  on  Bailm,  §  19.  2  Eenfs 
Com,  560,  and  note. 


The  true  interpretation  of  the  dvfl  liw 
maxims  depends  obviously  on  the  constroc- 
tion  to  be  given   to   the  emphatic  tenns 
culpa  and  dolus,  both  of  which  have  beai 
made  the  subjects  of  much  discussion  hj 
civilians  and  jurists.     The  exact  meaning 
of  culpa,  indeed,  does  not  seem  to  hsTC 
been  entirely  settled  in  the  Roman  law. 
It  is  usually  translated  negligence,  and  is 
expressly  used  by  Justinian  as  a  synonyme 
of  that  word,  (negligentia,)  and  also  of  de- 
sidia,  (remissness).     Inst,  3.  26.  9.    Bnt 
the  language  of  the  rule  in  the  Digests 
already  quoted, — Magna  negligentia  culpa 
est,   magna    culpa    dolus    est,—ohn(mij 
makes  it  to  be  something  more  than  mere 
negligence,  being  a  high  d^ree  of  negli- 
gence, just  as  fraud  was  a  high  degree 
of  culpa  ;  and  the  same  idea  is  very  sig- 
nificantly conveyed  by  that  common  ex- 
pression in  modem  law,— cw(paWe  wgli- 
gence, — which  clearly  implies  that  aU  neg- 
ligence is  not  culpable.     It  will  be  seen, 
moreover,   that  the    maxim  last  quoted 
fixes  culpa  as  a  mean  between  negligentia 
on  the  one  side,  and  dolu^  on  the  other. 
Sir  William  Jones  attributes  this  want  of 
uniformity  or  precision,  in  the  use  of  the 
word  culpa,  to  the  intrinsic  poverty  of  the 
Latin   lan^^age,  as    compared   with  the 
Greek,  and  the  want  of  proper  words  to 
express  the  various  shades  of  fault,    /oim* 
on  Bailm,  33.     Heineccius  define  cv^ 
from  the  Digests,  to  be  factum  incansvltnm 
quo  alter  injuria  Iceditur,  vel  quod  quuM  fl 
diligente  provideri  potuerit,  non  sit  pnm- 
sum ;  an  act   done  without  purpose,  (of 
settled  design,)  by  which  another  is  in- 
jured ;  or  an  injurious  act  which  no  care 
was  taken  to  foresee  and  prevent,  when  il 
might  have  been  foreseen  and  prevented  by 
a  careful  person.     Heinecc,  EL  Jur,  Cif, 
lib.  3,  tit  14,  §  784.      And  see   Ayhfe 
Pand,  b.  2,  tit  1 3,  cited  in  Story  on  Ba^ 
§  20  b,  note.     As  to  the  meaning  of  the 
important  word  dolu^,  see  Dolus. 

CULPA.  Lat  In  the  civil  and  com- 
mon law.  Fault;  blame;  misconduct; 
culpable  conduct;  conduct  for  which  a 
party  may  be  punished,  or  held  to  answ» 
m  damages  or  a  penalty.  Lord  Cotten- 
ham,  C.  6  BeWs  Appeal  Cases,  120.  Lord 
Brougham.  Id,  ibid, 

CDlpa  caret  qui  uU  sed  prohibeit  lai  1^ 
test.  He  is  clear  of  blame,  who  knows  hot 
cannot  prevent     Dig,  50.  1 7.  60. 

CDlpa  est  immitcere  se  rei  ad  ae  bsb  yrr- 
tiaeHti.     It  is  culpable  condact  for  a  mto 
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to  meddle  with  a  thing  not  belonging  to, 
or  concerning  liim.  3ip.  60.  17.  36.  2 
Inst  208. 

Culpa  tenet  [teoeat]  sooi  anetorei..  Mis- 
conduct binds  [sbould  bind]  its  own  au- 
thors. It  is  a  never-failing  axiom  that 
every  one  is  accountable  only  for  his  own 
delicts.  Ursk.  Inst  b.  4,  tit  1,  8  14.  Id. 
b.  4,  tit  4,  §  103.  Lord  Campbell,  6  BelPs 
Appeal  Cases,  539. 

Colpff  pCBHa  par  esto.  Lot  the  punish- 
ment be  proportioned  to  the  offence. 
Branch's  Princ, 

CULPABILIS.  Lat  In  old  English 
law.  Guilty.  Culpabilis  de  intrusione ; 
guilty  of  intrusion.  Fleta,  lib.  4,  c  30,  §  11. 
CULPABLE  HOMICIDE,  described  as 
a  crime  varying  from  the  very  lowest  culpa- 
bility, up  to  the  very  verge  of  murder. 
Lord  Moncrieff,  Arkley's  B,  72. 

CULPRIT.  A  word  made  up  of  two 
distmct  words  or  abbreviations  of  words, 
(cul,  abbrev.  of  culpabilis,  guilty,  and  prit 
or  prest,  ready,  L  e.  to  prove  it,)  used  an- 
ciently on  the  arraignment  of  a  prisoner  at 
the  bar,  and  employed,  in  the  course  of 
time,  to  deaote  a  prisoner  so  arraigned. 
It  has  not  now  any  technical  meaning,  but 
is  popularly  used  to  denote  any  criminal, 
especially  one  found  or  confessed  to  be 
guilty. 

*^*  Anciently,   when   a   prisoner  had 
pleaded  "  not  guilty,"  (L.  Lat  non  culpa- 
bilis; L.   Fr.  ni^nt  culpable,  or,  as  it  was 
abbreviated  on  the  minutes,  "  non  or  nient 
ci*i.")    the  clerk   of  the   assize,   or  clerk 
of  the  arraigns,  on  behalf  of  the  crown, 
replied  that  the  prisoner  was  guilty,  (cul,) 
and  that  he  was  readt/,  (prit,)  to  prove  him 
so.     4    BL    Com,   339.     In  the  course  of 
time,  it  became  the  practice  for  the  ofiBcer 
of  the  court  to  read  aloud  these  words, 
without    regard    to  their    real    meaning, 
(which    was    beginning  to  be  forgotten, 
owing    to  the    disuse   of     Law  French,) 
and  to  apply  them  as  an  appellation  of  the 
prisoner     himself;   for   when  a    prisoner 
pleaded  not  guilty,  the  officer  used  to  say, 
"  cul.  prit, — -how  wilt  thou  be  tried  ?"  to 
which   the    prisoner  usually  replied,  "  by 
God  and  the  country,"  meaning  by  cujury, 
4   Steph,    Com.  408,  note.     Mr.  Christian 
gives  a  different  explanation,  and  supposes 
prit    to    have  been  a   corruption  of  pnt, 
written  for  ponit,  as  a  minute  that  issue 
was  joined,  or  ponit  se  super  patriam,  (he 


it  was  sometimes  written*     4  Chitt  BL 
Com.  340,  note.     As  a  confirmation  of  this 
conjecture,  it  is  said  that  the  clerk  of  the 
arraigns  in  the  English  courts,  at  this  day, 
immediately  after  the  arraignment,  writes 
upon  the  indictment,  over  the  name  of  the 
prisoner,  pnts.     Id.  ibid.     However  this 
may  be,  there  is  little  doubt  that  the  ex- 
planation of  Blackstone  is  the  true  one. 
That  prist  (pronounced  prit)  or  prest  was 
the  technical  word  appropriated  to  express 
a  joinder  in  issue,  or  ratner  a  readiness  to 
prove  an  issue  joined,  appears  from  the  use 
constantly  made  of  it  in  civil  cases,  through- 
out the  Year  Books.     See  Prest,  Prist. 
That  it  was  not  a  corruption  of  a  Latin 
word  or  words,  seems  clear,  not  only  from 
such  phrases  as  prest  averrer,  ( Yearb.  M. 
1  Hen.  VL  21.  Id.  M.  12  Hen.  VL  13, 
corresponding  accurately  with  the  L.  Lat 
paratus  verificare,)  but  from  the'  general 
fact  that  the  language  of  the  oral  plead- 
ings in  which  it  occurs,  was  exclusively 
Law  French,  the  Latin  being  the  (record) 
language  of  the  written  pleadings  of  a  sulA 
sequent  period.     Prist  and  prest  were  con- 
stantly used  as  terms  of  issue,  by  both 
parties,  as  in  the  following  entry:  ^e  un- 
gues seisi ;  Prist,  <&c.     Seisi  ;  Prist,  ike. 
(Never  seised ;  Ready,  Ac.     Seised,  Ready,  . 
&c.)     P.  6  Edw.  III.  68.     But  the  follow- 
ing  extracts  are  more  apposite  to  tbe  pres- 
ent head,  as  showing  the  use  of  prist  and 
prest  in  immediate  connection  with  culp. 
A  q*  le  pV  dit  q\  dtc.  et  issint  nient  culp. 
A  g'  le  de/^  dit  g*  culp,     Prest  averrer. 
To  which  the  plaintiff  says  that,  <S^c.  and 
so  not  ^ilty.     To  which  the  defendant 
says,  guilty.    Ready  to  verify.     M.  1  Hen. 
VI.  21.     De  rien  culp.     Prist,  &c.     Not 
guilty.     Ready,  &c,     P.  3.  Edw.  III.  34. 
Bien  culp.     Culp.    Prest     M.    19   Hen. 
VI.  73.   Bien  coulp.   Prest.    Coulp,   &c 
Prest    Add.  after  T.  20  Hen.  VL  24.     A 
striking  instance  of  the  use  of  the  phrase 
''Culprit     How  wilt  thou  be  tried?" 
occurs  in  Y  Eow.  St.  Trials,  80,  160. 

CULRACH.  In  old  Scotch  law.  A 
species  of  pledge  or  cautioner,  (Scottic6 
back  borgh,)  used  in  cases  of  the  replevin 
of  persons  from  one  man's  court  to  an- 
other's.    Skene  de  Verb.  Signif. 

CULTURA     L.Lat    In  old  records. 
A  parcel  of  arable  land.     Blount.     Called 
a  "  wong."     Id. 
I     CULVERTAGE.     In  feudal  law.   Con- 


puts  himself  upon  the  country,)  or  pnt  se    fiscation,  or  forfeiture  of  lands  and  goods. 
might  be  converted  into  prist  ox  prest,  as  |  Cowell. 
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CUM.  Lftt  (prep.)  TTith.  See  tH- 
firtu  

CUM,  Quum.  Lftt  (adr.)  When; 
whereas.  FletOy  lib.  2,  c  64.  Quod  cum; 
that  whereas.  Reg.  Orig.  pasHm,  See 
infra,  and  Quum. 

CUM  ONERE.  Lat  With  the  bur- 
den or  charge ;  subject  to  a  charge  or  in- 
cumbrance. 2  Powell  en  Devieee,  673, 
674.  Transit  terra  cum  onere;  the  hmd 
passes  with  the  burden  or  incumbrance. 
Co.  Litt,  231  a.  Re$  traneit  cum  tuo 
onere;  the  thing  passes  with  its  burden  or 
charge.  Bract.  foL  47  b,  48.  "The  cap- 
tor took  cum  onereJ*^  Sir  Wm.  Scott,  4 
Bob.  Adm.  R.  817.    Id.  347. 

CUM  PERA  ET  LOCULO.  Lat 
With  satchel  and  purse.  A  phrase  in  old 
Scotch  law.  1  FitcaxrrCe  (htm.  Trials, 
part  2,  p.  47. 

CUM  PERTINENTOS.  L.  Lat  With 
tiie  appurtenances.  Bract.  foL  73  b.  Heta, 
Kb.  8,  c  8.  Id.  c.  14,  §§  10, 11.  Cum 
eorum  et  cujuslihet  eorum  pertinenHis; 
with  their  and  every  of  their  appurtenan- 
ces. Towns.  PI.  20.  Formal  words  in 
conreyances,  when  written  in  Latin.  **  The 
incident,  accessory,  appendant  and  regard- 
ant shall,  in  most  cases,  pass  by  the  grant 
•  of  the  principal,  without  the  words  cum 
pertinentiis,  but  not  i  eonverso.^^  Shep. 
Touch.  89.  Gibson,  C.  J.  7  Penn.  8t.  R. 
488,  401. 

CUM  TESTAMENT©  ANNEXO.  L. 
Lat  With  the  Will  annexed.  A  term 
applied  to  administration  granted  where  a 
testator  makes  an  incomplete  will,  without 
naming  any  executors,  or  where  he  names 
incapable  persons,  or  where  the  executors 
named  refuse  to  act  S  Bl.  Com.  503,  504. 
See  Administration  cum  testamento  annexo. 

Com  adteit  teitimoBli  renim,  qnid  opn 
tit  Terbil.  When  the  proofe  of  fects  are 
present,  what  need  is  there  of  words.  2 
Bulstr.  53. 

Com  confiteiteiponte  mltiu  ett  agendum. 

A  party  mi^ng  a  roluntary  confession  is 
to  D©  more  mercifully  dealt  with.  4  Inst. 
66.  The  word  confitente  in  this  maxim  is 
sometimes  written  confidentCy  leading  to 
the  erroneous  translation :  ^  The  behUvior 
ought  to  be  kind  to  one  confiding  willing- 
ly?*    BrancKs  Princ. 

Com  [qnnm]  de  Inero  dnornmqiisritivr, 
melior  eit  etnia  pouidetttiL  When  the 
ouestion  is  as  to  tne  gain  of  two  persons, 
uie  cause  of  him  who  is  in  possession  is  the 
better.    Dig.  50.  17.  126. 


Cm  dm  later  le  pngiaitit  Teperintir 
it  teftaneit^  iltiMiHi  ratin  eit.    Where 

two  things  repu^ant  to  each  other  an 
found  in  a  will,  we  last  shall  stand.  Co, 
Litt  112  b.  Shep.  Touch.  451.  It  is  m 
established  rule  in  the  construction  of  wiUs, 
that  where  two  clauses  or  dispositions  are 
totally  irreconcilable,  so .  that  they  csimot 
possibly  stand  together,  the  danse  or  (dis- 
position which  IS  posterior  in  a  locd 
position  shall  prevail;  it  being  considered 
Uiat  the  subsequent  words  indicate  a  sab- 
sequent  intention.  1  Powell  on  Devises, 
858—860,  note.  2  Atk.  872.  '  See  the 
contrary  rale  Ubl  pagltBtia,  Sec 

CiA  dia  Jon  eaacnrniBt  ii  ua  pemia 
K^iiHi  eit  ae  Ii  eneat  ii  dvabn.  When 
two  rights  meet  in  one  person,  it  is  the 
same  as  if  they  were  in  two.  BaamU 
Arg.  Case  of  the  Postnati  of  Scotiand, 
Works,  br.  880.  "When  two  rights  do 
meet  in  one  person,  there  is  no  confosioo 
of  them,  but  they  remain  still,  in  the  eye 
of  the  law,  distinct,  as  if  they  were  in 
several  persons."    Id.  887. 

Lord  Bacon  observes  of  this  maxim  thit 
it  is  "a  rule,  the  words  whereof  are  taken 
from  the  civil  law,  but  the  matter  of  it  is  re- 
ceived in  all  laws;  being  a  very  Hne  or  rale 
of  reason,  to  avoid  confusion."  Id.  ibid. 
Another  form  is  (^Baida  die  jaia,  Ac 
(q.  V.) 

Cam  [qaom]  par  delictini  eif  ditfaa, 
lemper  aaeratar  petifar,  et  aieliar  kaMar 
panriiarii  eaau.    Where  the  &ult  of  two 

parties  is  equal,  the  claimant  always  has 
the  burden,  and  the  party  in  possession  is 
deemed  to  have  the  better  case.  Dig.  50. 
17.154.  See  Ii  pari  delleta  patiar  eat  en- 
dltia  poiddeatit. 
Cam  qaod  aga  lat  talet  it  aft,  fateat 

Jaaatamnlerepoteit.  When  thstwhidi 
do  is  of  no  effect  as  I  do  it,  it  shall  have 
as  much  effect  as  it  can ;  [L  e.  in  some 
other  way].  4  Kenfs  Com.  493.  Thus, 
if  the  form  of  a  conveyance  be  an  m- 
adequate  mode  of  giving  effect  to  the  in- 
tention of  the  party  executing  it,  according 
to  the  letter  of  the  instrument,  it  is  to  he 
constraed  under  the  assumption  of  another 
character,  so  as  to  give  it  effect  Id.  ibid. 
In  other  words,  when  a  deed  caimot  take 
effect  according  to  the  letter,  it  will  be 
construed  so  as  it  may  take  some  effect  or 
other.  Shep.  Touch,  (by  Preston,)  8t. 
Id.  84.    Hence  the  doctrine  of   cy  pres^ 

CUMBB*.     An  abbreviation  of   Omm- 
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hria,  Cumberland,  in  old  Englisb  pleadings 
and  records.  Toums.  PL  147.  1  Unttr, 
Cler.  28.     Cowell,  Appendix. 

CUNA.  L.  Lat  In  old  English  law. 
A  tub  or  vat  for  brewing.  Spelman. 
Domesd.  tii  OesiriOy  cited  ihid.  This  is 
said,  in  Cowell,  to  be  a  mis-reading  for 
euva,  Angl  keev^,  keever.  Blonnt,  how- 
ever, admits  the  word,  and  says,  a  brewing 
vessel  is  still  called  in  Cheshire,  a  cump. 

OUNA.  L  Lat.  In  old  English  law. 
Com.  (7a  Litt.  207.  Cunagium;  coin- 
age.   Towns.  PL  62,  260. 

CUNADES.  Span.  In  Spanish  law. 
AfSnity;  alliance;  relation  by  marriage. 
Lat  Pariidat^  part  4,  tit  6,  L  6. 

CUNEARE.  L.  Lat  In  old  En^h 
law.  To  coin.  Spelman^  voc  Ctmetu. 
Cuneatus;  coined.  Towns.  PL  180. 
Cunedtor;  tt  coiner.  Id,  260. 
CUNEUS.  L.  Lat  In  old  EngHsh 
law.  The  iron  die  with  which  metallic 
money  is  coined.     Spelman, 

The  money  itself,  so  coined ;  coin.  Id, 
Towns,  PL  260. 

The  place  of  coinage;  a  mint  82'>tl- 
fnan,     OowelL     Blount, 

CUR.  A  conmion  abbreviation  of  CU- 
RIA.   1  Instr.  Cler,  9. 

CUR.  ADV.  VULT.  An  abbreviation 
of  curia  advisari  vult,  frequent  in  the  re- 
ports.   See  Curia  adnsart  imlt 

CUR  A.  Lat  Care;  charge ;  oversight; 
guardianship. 

In  the  ci\al  law.  A  dpecies  of  goardian- 
jbip  which  commenced  at  the  i^e  of  pn- 
oeity,  (when  the  guardianship  caUed  tuiela 
expired,)  and  continued  to  the  completion 
of  th^  twenty-fifth  year.  Inst  1.  23.  pr. 
Id.  1.  25.  pr.  HallifaXy  Anal,  b.  1,  c.  9. 
Bristonius,     CaUed  jdso  euratioy  (q.  v.) 

CURA  ANIMARUM.  L.  Lat  In  ec- 
eleriaaticai  law.  Care  ot  souls,  or  cure  of 
«oals,  (q,  V.)  tt  it  is  frequently  rendered. 

CUkARB.     Lat  [from  cttnt,  q.  v.]     In 
the  civil  law.    To  take  care  of;  to  have 
eharge  of;  to  attend  to.     Brissonius, 
To  cure  w  heal.    Id, 
CURATE,    [frota  eura,  q.  v.]    In   ec- 
clesiastical law.    Properly,  an  incumbent 
who  haa  the  cure  of  souls,  but  now  generally 
restricted  to  signify  the  spiritual  assistant  of 
a  rector  or  vicar  in  his  cure,    Brande, — An 
officiafing  temporary  minister  in  the  English 
church,  wlio  represents  the  proper  incum- 
bent; being  regularly  employed  either  to 
serve  in  his  absence,  or  as  his  assistant,  as 
^e  caae    may  b^.    1  BL  Com.  898.    8 


Steph,  Com.  88.  It  is  the  lowest  degi-ee 
in  the  church.    Id, 

CURATIO.  Lat  Ffrom  curare,  to  take 
care.]  In  the  civil  law.  Guardianship; 
the  office  of  a  curator,  (q.  v.)  Brissonius. 
The  power  of  taking  charge  of,  and  mana- 
ging the  property  and  affairs  of  those  who 
are  unable  or  incompetent  to  do  it  them- 
selves. Hemece,  El,  Jur.  Cit>.  lib.  1,  tit 
23,  §  266.  Bract,  fbl  SB  b.  Brissonius^ 
See  Cura. 

CURATOR.  Lat  [from  curate,  to  take 
care,  which  from  cura,  q.  v.]  In  the  civil 
law.  One  who  is  appointed  to  take  care  of 
any  thing  for  another ;  one  who  is  ap- 
pointed to  administer  the  estate  of  any  per- 
son who  is  not  legally  competent  to  mitn^e 
it  himself;  a  guardian,  jffeinecc.  Hi,  Jur. 
Civ.  lib.  1,  tit  23.  In  a  general  sense,  the 
office  of  a  curator  IS  not  distinguishable 
from  that  0^  a  procurator.  Id,  g§  265, 
266. 

A  species  of*  guardian,  (Latino-Oh 
Kov^rmp,)'  appointed  for  minors  from  pu- 
berty to  the  age  of  tWenty-five*  Inst. 
1.  23.  pi^.  Dig.  26.  3,  5,  6.  Lunatics, 
spendthrifts,  idiots,  deaf  and  dumb  and  in- 
curably sick  persons,  were  also  put  under 
the  charge  of  a  curator.  Inst  1.  23.  3,  4. 
See  Tutor.  Bracton  uses  this  term  indif- 
ferently with  custos.  Bract,  fol  28  a,  b. 
In  Scotch  law,  it  is  used  in  the  genei^ 
sense  of  guardian.  BelPs  Diet.  In  the 
Roman  law,  it  was  applied  to  a  variety  of 
public  officers,  such  as  curator  civitatiSy 
and  reipubliccB  ;  curatores  corporum,  operufn, 
viarum,  See.    See  Brissonius. 

A  person  appointed  to  take  care  of  the 
estate  of  an  absentee.  Civ.  Code  of  Loui- 
siana, Art  50.  * 

CURATOR  AD  HOC.  Lat  In  the 
civil  law.  A  guardian  for  this  [purpose] ; 
a  special  guar£an.  Civ.  Code  o/LoUi  Art 
67,  372. 

CURATOR  BONIS.  Lat  In  the  civil 
law.  A  guardian  or  trustee  appointed  to 
take  care  of  property  in  certain  cases ;  as 
for  the  benefit  of  creditors.     Dig,  42.  7. 

In  Scotch  law,  the  term  is  applied  to 
guardians  for  minors,  lunatics,  <fec.  Belts 
Diet.  "  Curator  bonis  appears  to  have 
considerably  more  authority  by  the  law  of 
Scotland,  than  the  committee  of  the  Estate 
of  a  lunatic  has  in  England."  Lord  Camp- 
bell, 6  BelPs  Appeal  Cases,  240. 

CURATOR  IN  (or  AD)  LITEM.  Lat 
In  the  civil  law.  A  guardian  for  the  pur- 
pose of  a  suit ;  or  one  appointed  to  prose- 
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cute  or  defend  a  suit  for  another.  ImL  1. 
23.  2.  Ilence  the  modem  phrase  guardian 
ad  litem,  (q.  v.) 

CURATORY.  In  Scotch  law.  Guar- 
dianship.    BelPs  Diet 

CURATRIX.  Lat.  A  female  guardian. 
Bract,  fol  28  b.  Still  used  4  Grattan's 
R.  257. 

CURE  OF  SOULS.  [Lat  cura  anima- 
rum.']  In  English  ecclesiastical  law.  The 
spiritual  charge  of  a  parish,  including  the 
ordinary  and  regular  duties  of  an  officiating 
clergyman.  Sometimes  abbreviated  to 
"  cure."  Ecclesiastical  benefices  are  either 
"  with  curfy^  as  parsonages,  vicarages,"  &c. 
or  "  without  cure,"^^  as  prebends,  &c  Hale's 
Anal,  sect  xxv. 

CUREE.  L.  Fr.  Chained  with;  hav- 
ing  chaise  or  care  of.  Une  benefice  curee 
desalmes.     Yearb.  T.  9  Edw.  IlL  14. 

CURFEW,  Cur/eu.  [L.  Fr.  couvrefeu  ; 
from  couvrir,  to  cover,  and  /ew,  fire ;  L. 
Lat  ignitegiumJ]  In  old  English  law.  A 
bell  which  rang  at  eight  o'clock  in  the 
evening,  in  the  time  of  William  the  Con- 
queror, by  which  every  person  was  com- 
manded to  rake  up,  or  cover  his  fire,  and 
put  out  his  light  Termes  de  la  Ley. 
ComlL  Spelman.  4  BL  Com.  420.  Tom- 
lins.  This  was  abolished  by  Henry  L,  but 
the  term  was  long  applied  in  England  to 
the  ringing  of  any  bell  customarily  towards 
bed-time.  Stow^s  Annals.  Cowell.  See 
Ignitegium.  In  Scotland,  (where  it  was 
called  curphour,)  in  the  time  of  James  I. 
this  bell  was  to  be  runff  in  boroughs  at  nine 
in  the  evening,  which  hour,  in  the  time  of 
James  VI.,  was  changed  to  ten.  Barringt. 
Obs.  Stat.  153,  154. 

CURGE,  L.  Fr.  Rims.  LitL  sect 
120. 

CURIA.  Lat  In  the  Roman  law.  A 
division  of  the  Roman  people,  said  to  have 
been  made  by  Romulus.  They  were  divided 
into  three  tribes,  and  each  tribe  into  ten 
curicB,  making  thirty  curies  in  alL  Dionys, 
Hal.  ii  23.     Spelman. 

The  place  or  building  in  which  each  curia 
assembled  to  offer  sacred  rites.  Varro  de 
Ling.  Lat.  iv.  32.     Spelman. 

ThQ  place  of  meeting  of  the  Roman 
senate;  the  senate  house.    Id. 

The  senate  house  of  a  province;  the 
place  where  the  decuriones  assembled.  Cod. 
10.  31.  2.     See  Decurio. 

CURIA.  L.  Lat  In  old  European  law. 
A  court ;  the  palace  of  a  sovereign,  {regia 
sen  palatium  principis),     Spelman. 


A  Bovereign^B  houaehold,  {/amOk)  or 
court     Id. 

A  judicial  tribunal,  {/arum  jundicum) 
or  court,  held  in  the  sovereign's  palace. 
Id. 

Any  judicial  tribunal ;  a  court  of  jus- 
tice.    Id. 

The  court  of  a  feudal  superior  or  lord 
Feud.  Lib.  2,  titt  1,  2,  22. 

The  civil  or  secular  power,  as  distin- 
guished from  the  church.     Spelman. 

The  residence  of  a  noble  ;  a  manor,  or 
chief  manse  ;  the  hall  of  a  manor.     Id. 

The  court  of  a  manor.  Flcta,  lib.  2,  c. 
72,  §  1.  A  lord's  court,  as  being  held  in 
his  manor.     CotoelL    See  Curia  baronu. 

The  persons,  or  feudatory  and  other 
tenants,  who  did  suit  and  service  at  the 
lord's  court     Coufcll. 

The  governing  body  of  a  municipality  or 
city.     Steph.  Lect.  108. 

A  piece  of  ground,  or  area  attached  to  a 
house,  or  within  which  a  house  is  built ;  a 
yard,  court  or  court-yard,  (atrium  seu  area 
cujusvis  habitaeuli).  Spelman.  LL.£dw. 
Con/,  c  6.  Bract.  foL  76,  222  b,  335  b, 
356  b,  358.     See  Curia  claudenda. 

A  parsonage  house  or  manse.  CoveU. 
Kennetts  Par.  Ant.  205. 

*^*  Curia  is  derived  by  Spelman  from 
the  Gr.   jrvp(a,   which,  among   other  ^- 
nifications,  had  those  of  a  meeting,  ornlace 
of  meeting  {concio  et  concionis  Tocus^  for 
public  business,  whether  of  a  judicial  cha- 
racter or  otherwise ;  the  sovereign  power, 
&C.     According  to  the  same  writer,  it  was 
not  used  in  the  sense  of  a  judicial  tribunal 
among  the  Germans,  Franks,  Anglo-Saxons 
and  other  northern  nations  of  Europe,  be- 
fore the  tenth  century;  the  received  words 
being  mallum^   placitumy    gemotum,  &c 
Afterwards,  however,  it  came  into  general 
use,  and  constantly  occurs  in  the  old  bookSf 
and  in  reports  down  to  the  present  day,  in 
the  sense  of   court.     Bracton  frequently 
uses  curia  and  judicium  to  signify  the  same 
thing.     Dies  in  curia.     Bract.  foL  342  b. 
Dies  in  judicio.     Id.  foL  362  b.  Cum  in 
judicio  comparuerint    Id.  foL  296  b.    An- 
tequam  in  curia  comparuerit.     Id.  foL  365. 
Strictly,  however,  curia  signifies  the  place 
where  the  court  is  held ;  judicium^  the  pro- 
ceedings there.     See  Judicium. 

CURIA.  L.  Lat  In  old  practice. 
Court ;  the  court  A  word  often  used  in 
the  older  reports,  (and  not  yet  wholly  ob- 
solete,) as  introductory  to  the  statement  of 
the  opinion  or   judgment  of  the  cout 
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Lakh,  1 3d.    So,  in  the  phrases  per  curiam, 
and  curia  contra,  (qq.  v.) 

CURIA  ADMIRALITATIS.  L.  Lat 
The  court  of  admiralty.  Clerke'a  Frax, 
Cur.  Adm,  2. 

CURIA  ADVISARI  VULT.    L.  Lat 
The  court  will  be  advised,  L  e.  take  time  to 
deliberate.    A  phrase  used  in  the  reports 
(and  commonly  abbreviated  to  cur,  adv, 
vult,)  to  denote  the  suspension  of  judg- 
ment by  the  court,  after  hearing  argument, 
for  the  purpose  of  further  deliberation ;  as 
where  the  point  to  be  determined  was  one 
of  novelty  or  difficulty.     It  was  equivalent 
to  an  adjournment  of  the  cause,  and  the 
terms  adjaumatur,  et  adjoumatur,  sed  ad- 
joumatur,  are  employed  in  the  older  re- 
ports to  signify  the  same  thing.     See  Ad- 
joumatur.     Its    meaning  is  very  clearly 
shown  in  the  following  passages  from  the 
old  books :  IjC  court  disoit  qhl  vouV  estre 
avis  sur  le  matter  ;  the  court  said  that  it 
would  be  advised  upon  the  matter.    Yearh, 
H.  3  Hen.  VI.  84.      Nous  volons  estre 
avises ;  we  will  be  advised.    H.  4  Hen.  VI. 
6.    M.  19  Hen.  VI.  44.    Id,  ^1.    "The 
court  took  time  to  he  advised"     1  Leon. 
187.    "  The  court  took  time  to  consider." 
10  Mod.  441. 

The  name  of  an  entry  made  in  the  record 
of  a  cause  by  way  of  continuance,  where 
judgment  was  not  given  at  the  same  term 
in  which  the  cause  was  argued.  See  Con- 
tinuance. 

CURIA  BARONIS  or  BARONUM.  L. 
Lat.  In  old  English  law.  A  court  l)aron. 
Fleta,  lib.  2,  c.  63.     See  Court  baron. 

CURIA  CHRISTTANITATIS.  KLat. 
In  old  English  and  Scotch  law.  A  court 
christian;  an  ecclesiastical  court  Fleta, 
lib.  6,  c.  28,  §  8,  Beg.  Maj.  lib.  2,  c.  debet 
antem,  37  ;  lib.  1,  c.  placitum,  17.  Skens 
de  Verb.  Signif. 

CURIA  CLAUDENDA.  SeeDecwna 
claudenda. 

CURIA  COMITATUS.  L.Lat  In  old 
English  law.  The  court  of  the  county ;  the 
county  court,  or  court  of  the  shire,  (Sax. 
scyrepemot,)  in  the  Saxon  times.  See  County 
court,  Comitatus. 

CURIA  DOMINL  L.  Lat  In  old 
English  law.  The  lord's  court,  house  or 
hall,  where  all  the  tenants  met  at  the  time 
of  keeping  court     Cowell. 

CURIA  LEGITIME  AFFIRMATA. 
1m  Lat.  In  old  Scotch  practice.  Court 
lawfully  opened,  or  opened  in  due  form. 
A  formal  phrase  used  in  the  captions  of 


records.  3  How.  St.  Trials,  654.  1 
Fitc.  Crim.  Trials,  part  1,  p.  143.  See 
Affirmare, 

CURIA  MAGNA.  L.  Lat  In  old 
English  law.  The  great  court ;  one  of  the 
ancient  names  of  parliament  Bract.  foL 
1  b.     9  Co.  pre!     1  £1.  Com.  148. 

The  king's  court,  or  aula  regis.  CrabVs 
Hist.  Eng.  Law,  144. 

CURIA.  MAJORIS.  L.  Lat  In  old 
English  law.  The  Mavor's  court  CaU 
tkrop's  R.  162. 

CURIA  MILITUM.  L.  Lat  A  court 
so  called,  anciently  held  at  Carisbrook 
Castle  in  the  Isle  of  Wight     Cowell. 

CURIA  PALATH.  L.  Lat  In  Eng- 
lish law.     The  Palace  Court 

CURIA.  PENTICIARUM.  L.  Lat  In 
old  English  law.  A  court  held  by  the 
sheriflf  of  Chester,  in  a  place  there  com- 
monly called  the  Fendice.     Cowell. 

CURLi  PERSON-^.  L.  Lat  In  old 
records.  A  parsonage-house,  or  manse. 
Kennetfs  Far.  Ant.  206.     Cowell. 

CURIA.  PEDIS  PULVERIZATT.  L. 
Lat  In  old  English  law.  The  court  of 
piedpoudre  ox  piepouders,  (q.  v.)  8  BL 
Com.  32. 

CURIA.  REGIS.  L.  Lat  In  old  Eng- 
lish law.  The  king's  court ;  the  supreme 
court  of  the  kingdom,  established  by  the 
Norman  princes.  Crabb^s  Hist.  Eng.  Law, 
67.  Otherwise  called  curia  magna,  and 
aula  regis.  Id.  144.  The  aula  regis,  the 
bancus,  (afterwards  the  common  bench,) 
and  the  iter  or  eyre,  are  all  called  by  Brac- 
ton  curios  regis,  the  king's  courts ;  though 
the  first  of  these  was  so  in  a  peculiar  sense, 
being  held  before  the  sovereign  in  person, 
{coram  ipso  rege).  Bract.  foL  105  b,  361  b, 
362. 

An  ancient  name  of  parliament.  Stat. 
Mert.  nr.  Bract,  fol.  227  b.  The  king's 
council,  composed  of  the  earls  and  barons. 
FUta,  lib.  1,  c  17,  §  9. 

CURIALITAS.  L.  Lat  In  old  Scotch 
law.  Curtesy ;  curiality ;  the  estate  of 
tenancy  by  the  curtesy.  Skene  de  Verb. 
Signif.  Crag,  de  Jur.  Feud.  lib.  2,  c.  19, 
§  4.  2  Bl.  Com.  126.  2  Wooddes.  Lect. 
14.     See  Curtesy. 

Cnriosa  et  eaptiosa  iBterpretatio  in  lege 

reprobatnr.     A  curious  [ovemice  or  subtle] 
and  captious  interpretation  is  reprobated  in  ^ 
law.     1  Bulstr.  6. 

CURNOCK.  In  old  English  law,  A 
measure  containing  four  bushels  or  half  a 
(quarter  of  corn*     Cowell,    Blount. 
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CUERERR  Lrt.  Ib  old  Englisk  law. 
To  ran ;  to  eliq^  as  time,  with  the  effect 
of  iimiUtion.  Nullum  tempus  carrit  tUmoh 
tknU  regU  9$l  contra  eum  m  hoe  catu  ;  no 
time  roiM  against  the  kinff't  gift,  or  agaanet 
him  in  this  case,  ^m^folfid.  /liibllOS. 
Curit  Vmfm  mitit  deM«  et  ni  jvii 

Mltmpl^m.  time  rona  against  the  sloth- 
fdl  and  those  who  ne^ect  their  rights. 
Id.  UA.  100  b,  101.  fUtOj  lib.  %,  «.  60, 
g  a    i<l.  lib.  4,  e.  5,  §  12. 

To  have  coarse  or  effect  Curat  U» 
communis  tieut  priui  eorreri  eomtutpit; 
the  common  law  shall  kafe  course,  as  it 
hath  heretofore  asoallj  hacL  8ieU^  Ifarlhr. 
e.  7,  9.  FletM,  Ub.  1,  c  13,  ^1.  Jd.  Ub. 
2,  c.  66,  §  11.  Currmt  Ux;  let  the  law 
take  its  ooone;  the  kw  must  take  its 
coarse;  12  2i<kL  2ia  Wiito  are  said  to 
ran  ycumtty. 

To  ran,  as  a  straaai^  1  SAam,  ZSfO*  See 
iaoi  enrril,  d^c 

CURRIT  QUATUOR  PEDIBXTa  Ia 
Lat  It  nms  opon  foor  feet;  or,  as  some- 
tnnes  expressecC  it  nms  upon  all  iomn.  A 
phrase  used  in  argoments  to  sinifj  the 
entire  and  exact  implication  of  a  case 
quoted.  '^  It  does  not  follow  that  thej  ran 
^(uatu^  pedibuM.''   1  W.  BL  145. 

CURRUS.  Lat  In  old  English  kw. 
A  chariot  or  carriage.  Bract  foL  108. 
Distinguished  from  carecta,  and  carrum, 

CURSITOR.  L.  Lat  and  Eng.  [clericui 
4$  cur$uA  In  English  practice.  An  officer 
or  clerk  belonging  to  the  court  of  diancery ; 
whose  business  is  to  make  oat  all  original 
writs.  These  officers  are  of  rery  ancient 
institution,  and  were  formerly  termed  e/ifr«e< 
de  9eeunda  /ortM,  (derka  of  the  second 
grade,)  and  in  the  statute  18  Edw.  IIL 
st  5,  are  called  clerks  of  course.  OrahbU 
H%9k  Sng.  Law^  547.  The  name  is  de- 
rired  from  the  writs  ds  eurtu^  (that  is,  those 
orij^al  writs  which  issued  in  ordinary 
cases,  and  of  court€^  which  it  was  their 
office  to  make  out  Hok  118.  See  De 
earta,  Ofigindl  UfriU 

^  CURSO.    Ia  Lat    In  old  records    A 
ridge.     Cmemma  tett^;    ridges  of  land. 

CURSTJS.    Lat    [from  eurttre^  to  run.] 

In  old  English  law.    A  course  or  running, 

as  of  watef ,  {eurtut  aqum).     Ourtui  car- 

«  honum;  a  seam  of  coals.    Jbtvat.  PL  43. 

A  course  or  practice.  Outiui  curia; 
the  ptadtice  of  a  co^t 

CvFiit  fttris  Mt  lex  enris.  The  practice 
of  a  court  is  the  Uw  of  the  court;  [L  e.  it 


is  to  be  nailbnisiy  fcUewed].  S  Bvlttt, 
53.  ^room'^J/cuE.  57,  [98^100}  ^'Tfae 
coarse  of  erery  court  is  the  law  of  tlie 
courf"  Lord  Bioi^^Mun,  7  BeW$  J^^ 
OiMt,  166. 

CURT.     L.  Ft.     Coait    LL  OhL 
C<mq.  11  6,  28. 

CURTESY,  or  CUBTESY  OF  EHO- 
LAND.  [Ii.Lat««rMlitoi,cwwtiteiJa^ 
gtieana;  ieMAngUm;  eurtma:  LFr.eiif- 
t$m Dm^leterre^ ley <f JFa^itom.]  Aa» 
tate  to  whidi  a  man  is  by  hnr  eatitled,  oa 
the  death  of  hk  wife,  in  the  kads  or  toDS* 
meaits  of  which  she  was  seised  danog  the 
marriage  ia  fee  saaple  ot  fee  tail,  promad 
he  had  issue  by  her,  bom  alive  tobg  tk 
marriage,  aad  capable  <rf  inheriting  her  es- 
tate. 1  5I9A.  CVnu.  24«.  Inthisoiiehs 
shall,  on  the  death  of  his  wife, kddtitt 
bmda  fer  hia  life,  aa PmmU bythicsrtmi 
of  JBnfflmd.  Id.  ibid.  iBlOom.  m 
J^nKtfoL438.  i4<t8eet35.  (hl^U. 
89  b.  Itisaspedeaof  frediolde«Ule,iMt 
of  mheritance,  and  equafly  known  to  Eur 
liah,  Scotch  and  American  law.  4  Kaui 
C)bm.27,  88.  J^fV^r./iM^  b.  8,  tiL9,§5i 
1  ffiaiard's  BmI  Prop,  110,  H  «f 
UniM  States  Digtsty  Dower  and  CnitMf. 

%♦  The  early  writers  on  Eagiidilaw 
agree  in  conridering  this  Idnd  of  cMe  as 
peculiar  to  the  kw  of  ifti^lcNMf,  aid  heoee 
It  is  fiNMpiently  called  by  them,  aad  ia  oU 
statutes  and  records,  a  tenancy  f«r  kgei^ 
Anglice,  par  la  ley  DengUterre,  (by  the  to 
of  Eaghmd,)  or,  aa  ezpresaed  by  Britton, 
tiUs  de  fraunktenement  em  le  heritage  m 
femme,  par  reason  <f  la  ley  Den|leter» 
Glan^.  lib.  7,  c  18.    BrtuL  foL  487  b,4S8. 
j^fia  a  51,  foL  138.    LLc9$ji6iU1^ 
FUta^  Ub.   6,    c   55.      Zitt    sect  15. 
Stat  Westm.  8,  a  3.    Finek*s  Law,V.% 
c  9,  ad  fin.     1  St^  Com.  246,  note  (o> 
In  the  Year  Books,  it  is  described  Mk  m 
tenancy  par  la  curtssit  eTAgUlim,  sod 
par  la  ley  D' Engleterre.     P.  2  Edw.  ffl.  1 
T.  3  Edw.  IIL  14.    IL  4  Edw.  IIL  W. 
T.  8  Edw.  IIL  7.     M.  9  Edw.  ffl.  89. 
It  has  been  shown  by  modem  writers,  thit 
this  peculiarity  did  not^  in  feet,  enrt;  a 
similar  kind  of  estate  beii^  found  to  htw 
prevailed  in  Normandy,  aa  well  aa  among 
the  ancient  Germans,  and  even  in  the  Ro- 
man Uw.     Grand  Cemstum.  e.  118.    Im^ 
denbrog.  LL.  Alam.  tit  98.      Cod.  O.Sai. 
8  Bl  Com.  186.     Crag,  dm  Jur.  Feud.  Gb. 
8,  c  19,  sect  4w     Wright  Ofs  Teitiirct,  19S, 
194.    BissetonBeUstes,^.    ^ITenfsOcm. 
88.     Ite  actad   derifatiam    from  thtss 
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Boorces,  bowerer,  not  hwdiig  been  made 
oat,  the  conrectaees  of  the  ancient  opinion 
as  to  its  local  origin  in  England,  seenks  to 
he  not  maiterially  affected.  2  Wooddes. 
lect  13. 

As  to  the  meaning  of  the  term  curtesy 
itself  it  is  by  tome  writers  understood  in 
its  ordinary  sense  oi favor y  {gratia^  the  es- 
tate being  enjored  rather  by  fsTor  of  law, 
(ex  gratia  legUy)  than  as  a  matter  of  rigbt 
JSpelman^  too.  Jus  eurtaiitatis.  Skene  de 
Verb.  Sign,  voc  Curialitas.  2  Wooddes. 
leet  13.  Sir  J.  Jekyll,  2  P.  Wms.  V03. 
Others  trace  it  to  euriis  or  eurioj  (a  oomi,) 
as  denotii^  an  attendance  by  the  bmsband 
on  tiie  lor^s  court,  in  capacity  of  bis  vassal 
or  tenant,  in  respect  of  nis  wife's  land.  2 
£L  Com.  126.  Bisset  on  Instates,  87. 
Others,  adoptii^  the  same  etymology,  give 
it  a  different  application,  considering  tenant 
by  curtesy  as  smiifying  as  much  as  tenant 
by  the  courU  c?  En^and.  CrahbU  Hist. 
Eng.  Law,  86.  2  Chitt.  Bl.  Com.  126, 
note.  But  this  last  se^ns  a  strained  deri- 
vation. 

CURTILAGE.    L.  Fr.  and  Eng.    [L. 
Lat  curtilagium  ;  from  curtisy  a  dwelling, 
or  curtilium,  the  enclosed  area  around  it, 
and  agere,  to  do ;  as  beins  the  place  where 
the  business  of  the  house  is  done :  or  from 
curtisy  or  curtiUum,  solely:   or  from   Fr. 
eour,  court,  and  Sax.   leagh,  place.]     A 
yard,  court-yard,  or  piece  of  ground  lying 
near  to  a   dwelling4iouse,  and  included 
within  the  same  fence.*    Defined  by  Spel- 
man,  as  the  space  included  within  the  en- 
closure of  a  court,  {quicquid  spatii  intra 
septum  euriis  seu  curtiHi  alauditur)  and 
distinguished  from  ground  lying  in  open 
fields,  {quod  diseinctum  jacet  in  eampaniaj 
hoc  est,  in  campis).  Oloss.  yoc.  Curtilagium. 
Lid.  Barnes,  sect  271,  cited  ibid.    This  an- 
cient sense  of  the  word  is  still  retained.     1 
Orath^s  Real  Prop.  76.    In  its  most  com- 
prehensive and  proper  legal  signification, 
it  includes  all  that  space  of  ground  and 
buildings  thereon,  which  is  usually  enclosed 
within  the  general  fence  immediately  sur- 
rounding a  principal  messuage  and  out- 
buildings, and  yurd  closely  adjoining  to  a 
dwelline-house ;  but  it  may  be  large  enough 
for  cattle  to  be  levant  and  couchant  there- 
in.    1   CJiitt.  6fen.Pract.  175. 

A  garden ;  a  kitchen-garden,  {kortus  oK- 
tortus).  Lindewode  Prov.  tit  Ve  decimis, 
c.  Scmeta,  §  Omnibus.  Spelman.  Thel. 
big.  lib.  8,  c.  1,  %  6.  Sh^.  Touch.  94. 
Spelman  denies  this  to  be  the  proper  mean- 


ing of  the  term,  and  cites  an  old  tbcqA 
showing  garden  to  be  distinct  from  curU- 
lage.  Blount  cites  an  old  statute  to  the 
same  effect,  and  is  followed  by  Jacob.  ]^ 
certainly  is  not  the  modem  meaning.  1 
Chitt.  Gen.  Pr.  ub.  sup.  Cowell  confomMis 
the  two  meanings. 

*J^  The  radiod  skmfieation  of  this  term, 
as  dearly  ^own  by  Spelman,  is  an  enclosed 
spaoe  about  a  house,  an  area  sctasHllj  fenced 
in,  (intra  septum).  Fleta  uses  the  terms 
curia  (court,)  and  curtilagium,  in  such 
connection  as  to  show  that  their  meaning 
was  similar,  imdving  both  to  the  arrange- 
ment of  gnmnd  al>out  a  farm-house.  Ilata, 
lib.  4,  o.  20,  §  6.  Neither  Cowell,  Blount 
nor  Jacob,  however,  admit  the  idea  of  en- 
closure into  their  definitions.  And  see 
Shq^.  Touch.  94. 

In  the  late  case  of  The  People  v.  Tayl<Hr, 
(2  Michigan,  (Gibbs)  B.  250,)  the  ugnifi- 
cation  of  the  term  ^'  curtilage ''  was  made 
the  subject  of  very  particular  consideration. 
The  court  (Wing,  J.)  seemed  disposed  to 
depart  from  the  strict  idea  of  an  actual  en- 
closure, as  maintained  in  England,  and  held, 
on  this  point,  the  following  language :  '^It 
is  perhaps  unfortunate  that  this  term,  which 
is  found  in  the  English  statutes,  and  which 
is  descriptive  of  the  common  arrangement 
of  dwellings  and  the  yards  surrounding 
them  in  England,  should  have  been  perpet- 
uated in  our  statutes.  It  is  not  strictly 
applicable  to  the  common  disposition  of 
enclosures  and  buildinffs  constituting  the 
homestead  of  the  inhabitants  of  this  coun- 
try, and  particularly  of  farmers.  In  Eng- 
land, the  dwellings  and  out-houses  of  lul 
kinds  are  usually  surrounded  by  a  fence  or 
stone  wall,  enclosing  a  small  piece  of  land, 
embracing  the  yards  and  out-buildings  near 
the  house,  constituting  what  is  called  the 
court  This  wall  is  so  constructed  as  to 
add  greatly  to  the  security  of  the  property 
withm  it ;  but,  as  such  precautionary  ar- 
rangements have  not  been  considered  ne- 
cessary in  this  country,  they  have  not  been 
adopted.  Hence  the  difficulty,  in  this  case, 
of  giving  a  correct  interpretation  to  the 
statute,  and  of  judging  whether  the  bam, 
as  described  by  the  witness,  was  within 
what  was  understood  by  the  legislature  as 
the  curtilage  of  the  house."  The  real 
question  in  the  case  seems  to  have  been, 
whether  a  curtilage  was  necessarily  a  «>ii^^ 
enclosure,  and  whether  it  might  not  include 
more  than  one  yard  near  the  dwelling-house. 
The  court  inclined  to  think  it  might    The 
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barn  in  reference  to  which  the  question  in 
the  case  arose,  stood  eighty  feet  from  the 
dwelling-house,  and  nearly  in  range  with 
it  east  and  west ;  it  stood  in  a  yard  or  lane, 
with  which  there  was  a  communication 
from  the  house  by  a  pair  of  bars.  The 
space  of  ground  occupied  by  both  build- 
ings, and  the  buildings,  were  such  as  are 
usually  included  in  one  enclosure  in  Eng- 
land. The  court  held  the  bam  to  be  with- 
in the  curtilage.  2  Michigan  R.  251 — 
263.     See  1  Carr,  d  K.  84,  cited  ibid. 

In  a  recent  case  in  Massachusetts,  the 
English  idea  of  a  curtilage  as  a  space  actu- 
ally enclosed,  was  more  strictly  adhered  to. 
The  court  defined  the  word  to  mean,  in 
law,  a  fence  or  enclosure  of  a  small  piece 
of  land  around  a  dwelling-house,  usually  in- 
cluding the  buildings  occupied  in  connec- 
tion with  the  house ;  and  held  that  this 
enclosure  may  consist  wholly  of  a  fence,  or 
partly  of  a  fence  and  partly  of  the  exterior 
side  of  buildings  so  within  the  enclosure. 
Commonwealth  v.  Barney,  10  Cu$king^8 
R.  480. 

CURTILAGIUM.  L.  Lat  In  old  Eng- 
lish law.  Curtilage ;  a,  or  the  curtilage. 
Spelman,     See  Curtilage, 

CURTILES  TERR^  L.  Lat.  In  old 
English  law.  Court  lands.  CotvelL  See 
Court  lands. 

CURTILLUM.  L.  Lat  [from  curtis, 
q.  v.]  In  old  English  law.  An  area  or 
space  lying  within  the  enclosure  of  a  dwel- 
bng-house,  {infra  curtis,  seu  kabitaculi  se- 
pimentum).  Spelman.  LL.  Ina,  c.  40, 
cited  ibid.  Spclman  prefers  the  deriva- 
tion from  the  Fr.  courtily  a  space  behind 
a  house,  as  a  green-house  or  garden,  (area 
sub  aversa  cedium  parte  ;  virtdarium,  kor- 
tus)  ;  answering  to  the  Sax.  weorth. 

CURTINER.  L.  Fr.  To  improve  ;  to 
cultivate ;  to  fence  in.     Britt  c  65. 

QXJKTl^,  Carta,  Curtus.  KLat  [from 
Gr.  KvpTii,  kv^tSs,  Lat.  cors,  cokorSy  a  cage, 
enclosure,  or  enclosed  space.]  In  old  Eu- 
ropean law.  A  space  or  area  about  a  house, 
(area  circa  cedes).  Spelman.  Leo  Marsic. 
Casin.  lib.  1,  c.  36,  cited  ibid. 

A  garden.     Id.     See  Curtilage, 

An  enclosure  or  pound  for  securing  ani- 
mals.    LL.  Burgund.  tit  23,  §  1. 

A  house  or  dwelling ;  a  country  house, 
(casa,  vel  kabitaculum  rusiicum)  ;  a  court. 
Spelman.  Si  mulier  foras  curte  sua  exie- 
rit;  if  a  woman  shall  go  out  of  her  house. 
LL.  Burgund.  Add.  1,  tit  5,  §  2.  Siquis 
ad  battalia  curte  sua  exierit ;  if  any  one  go 


out  of  his  court  to  battle.  3  Bl.  Cm.  320, 
note  (m).  Canem  custodem  domiu  nn 
curtis.     L.  Salic,  tit  6,  §  3. 

A  dwelling-house,  with  land  adjoining, 
or  belonging  to  it;  a  manse  or  manor. 
Spelman.  Lindevfode  Prov.  Angl  lib.  3, 
tit  De  decim.  c  SanctcL,  §  Omnibus. 

The  palace,  household  or  court  of  a80v^ 
reign.  Spelman.  Jamandes  de  Beh.  Gt- 
ticis,  c  34,  cited  ibid. 

The  seat  or  residence  of  a  noblemtn. 
Spelman. 

A  vilUige  or  town,  as  distinguished  by 
the  residence  of  a  noble.     Spelman. 

A  judicial  tribunal ;  a  court  of  justice; 
anciently  called  placitum.  See  Court 
Curtis  regia;  the  royal  court  LL 
Longob.  lib.  1,  tit  2,  1.  9.  Judicial  tribu- 
nals were  called  courts,  because  originally 
held  in  the  courts,  (in  curtibus,  id  est,  cedi- 
bus,)  that  is,  the  palaces  and  residences  of 
kings  and  nobles.  Spelman.  The  vassals 
who  sat  as  judges  in  these  courts  of  their 
lord  were  called  peers  of  the  court,  (partt 
curtis,  q.  v.)  Id.  Feud.  Lib.  1,  titt  2,3, 
4,  et  passim.  Curia,  however,  was  the 
Latin  word  generally  used  to  denote  a 
court     See  Curia, 

CUST4.  L.  Lat  In  old  English  law. 
Cost  or  costs.     Spelman,  voc  Custagium. 

CUSTAGIUM,  fpl.  CUSTAGLV;  from 
Fr.  coust,  coustange!]  L.  Lat  In  old  Enghsh 
law.  Cost  or  costs ;  expenses  of  judicial  pro- 
ceedings. Spelman.  FleUi,  lib.  2,  c  64, 
§21.     Sometimes  translated  costages, 

CUSTANTIA.  L.Lat  [¥t.  cmstangt] 
Costs.     See  Custagium. 

CUSTODE  ADMITTENBO.  LLat 
See  De  custode  admittendo. 

CUSTODE  AMOVENDO.  L.  Lat  See 
De  custode  amovendo. 

CUSTODES,[pl.of  C^to5.]  Lat  In  the 
Roman  law.  Guardians;  observers;  m- 
spectors.  Persons  who  acted  as  inspectors 
of  elections,  and  who  counted  the  votes 
given.     Tagl.  Civ.  Law,  193. 

CUSTODES,rplofCUSTOS.]  Lat  In 
old  English  law.  Keepers;  guardians.  Cut- 
todes  pacts  ;  conservators  of  the  peace.  1 
Bl.  Com.  349,  350.  Custodes  pladtomm 
coronce  ;  keepers  of  the  pleas  of  the  crown. 
Supposed  to  be  the  same  with  conmert. 
Crabb's  Hist.  Eng.  Law,  150.  Custode* 
libertatis  Angliae  autkoritate  parliamenii; 
keepers  of  the  liberty  of  England,  by  the 
authority  of  parliament  The  style  in  which 
writs  and  otner  judicial  proceedings  were 
made  out  in  England  dunng  the  grand  re- 
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bellion,  from  the  execntion  of  King  Charles 
L  till  Oliver  Cromwell  was  declared  pro- 
tector. Termen  de  la  Ley.  Wharton^ n  Lex, 
Whishaw, 

CUSTODIA.  Lat  In  the  civil  law. 
Custody ;  confinement ;  confinement  in  a 
public  prison.     Dig,  50.  16.  224. 

CUSTODIA.  Lat.  [from  custos^  a 
keeper  or  guardian ;  L.  Pr.  gardy  garde,'] 
In  old  English  law  and  practice.  Keeping ; 
custody.  In  arcta  et  salva  custodia ;  in 
close  and  safe  custody.     3  BL  Com,  416. 

Ward,  or  guard ;   the  duty  of  keeping 
guard.     1  Bl.  Com,  356.     Custodia  castri; 
castle-guard.     Mag,  Cart.  9  Hen.  III.  c.  20. 
Wardship   or  guardianship ;    {custodia 
pupillorum),       Meg,    Orig,    161,   et  seq, 
Spelman,     Bract,  foL  87.     Co.  Litt,  76  a. 
Custodia  comitatus;    the  wardship  of  a 
county.     3  Salk.  322. 
A  ward  pf  a  city  or  town.     Spelman, 
CUSTODIRE.    Lat      In   old  EngUsli 
law.    To  keep.      Tarn  negligenter  et  impro- 
vide  custodivit  ignem  suum^  quod  domus 
combusta  fuit;  so  negligently  and  careless- 
ly kept  his  fire,  that  the  house  was  burnt 
5  Co.  14. 

CUSTODY,     [from  Lat  custodia,  q.  v.] 
Care ;  keeping. 

Detainer    under    arrest;    confinement; 
imprisonment 

CUSTOM.     [Xf.  Fr.  coutume,  custome; 
Lat  consuetude^     A  law,  not  written,  es- 
tablished by  long  usage,  and  the  consent 
of  our  ancestors.    Termes  de  la  Ley,    Cow- 
ell.    Bract,  fol.  2.     If  it  be  universal,  it  is 
common  law ;  if  particular  to  this  or  that 
place,  it  is  then  properly  custom.     Holt, 
C.  J.  1    Show.    5,  case  8.      3  Salk,  112. 
The  requisites  to  make  a  particular  custom 
valid  are,  (1)  it  must  have  been  used  so 
long  that  the  memory  of  man  runneth  not 
to  the  contrary  ;  (2)  it  must  have  been  con- 
tinued ;  {^)  peaceable ;  (4)  reasonable;  (5) 
certain ;   and   (Q)  compulsory,  that  is,  not 
left  to  the  option  of  any  man  whether  he 
will  use  it  or  not     (7)  Customs  must  also 
be  consistent    with  each  other.     1  Steph, 
Com.  56 — 58.     1  Bl,  Com,  76—78.     Co, 
Litt.  110  b.      3   Ad.  d;  Ml.  654.     See  2 
HilliarcPs  Real  Prop,  153.     Broom^s  Max, 
[712].      United  States  Digest,  Custom  and 
usage.  The  distinction  between  custom  and 
prescription  is,  that  the  former  is  common 
to  many ;  the    latter  peculiar  to  an  indivi- 
dnaL      Termes  de  la  Ley,     In  other  words, 
custom  is   local ;  prescription  is  personal 
4  Co.  32.    2  Bl.  Com.  263.  See  Consuetudo, 


Custom  also  signifies  a  toll  or  tribute, 
and  the  service  of  a  tenant  to  his  lord,  but 
in  these  senses  it  usually  occurs  in  the 
plural.     See  Customs, 

Custome  serra  prise  stricte.  Custom  shall 
be  taken  [is  to  be  construed]  strictly.  Jenk. 
Cent,  83. 

CUSTOM  OF  MERCHANTS.  [L.Lat 
consuetudo  mercatorum,']  A  system  of 
customs  or  rules  relative  to  bills  of  ex- 
change, partnership,  and  other  mercantile 
matters,  and  which,  under  the  name  of 
lex  m£rcatoria,  or  law  merchant,  has  been 
engrafted  into,  and  made  a  part  of  the 
common  law.  1  Bl,  Com,  75.  1  Steph. 
Com,  54.  2  Burr,  1226,  1228.  Accord- 
ing to  Mr.  Stephen,  this  branch  of  the  law 
is  distinguished  by  a  separate  name,  only 
because  it  applies  to  the  particular  subjects 
in  question,  principles  different  from  tliose 
which  the  common  law  ordinarily  recog- 
nises, and  because  these  principles  were  en- 
grafted into  the  municipal  system  of  Eng- 
land by  gradual  adoption  from  the  lex 
m^rcatoria,  or  general  body  of  European 
usages  in  matters  relative  to  commerce.  1 
Steph.  Com,  54. 

Lord  Holt  said,  in  Cranlington  v.  Evans, 
(1  Show.  5,  case  8,)  that  he  knew  no  dis- 
tinction between  lex  mercatoria  and  consue- 
tudo mercatorum.  "  The  custom  of  mer- 
chants is  the  law  merchant"  Poster,  J.  1 
W,  Bl,  299.  The  custom  or  usage  of 
trade  is  the  law  of  that  trade ;  and  to  make 
it  obligatory,  it  must  be  ancient, — suflS- 
ciently  so,  at  least,  to  be  generally  known, — 
certain,  uniform  and  reasonable.  United 
States  Digest,  Custom  and  usage,  and 
cases  there  cited. 

CUSTOMARY  ESTATES.  InEngHsh 
law.  Such  estates  as  owe  their  origin  to 
the  customs  of  different  manors,  and  be- 
long to  such  persons  as  hold  their  lands  by 
copy  of  court  roll,  or  tenures  of  the  like 
kind.  2  Crabb's  Real  Prop,  985,  §  2354. 
CUSTOMARY  FREEHOLD.  In  Eng- 
lish  law.  A  variety  of  copyhold  estate, 
the  evidences  of  the  title  to  which  are  to 
be  found  upon  the  court  rolls ;  the  entries 
declaring  the  holding  to  be  according  to 
the  custom  of  the  manor,  but  it  is  not  said 
to  be  at  the  will  of  the  lord.  The  inci- 
dents are  similar  to  those  of  common  or 
pure  copyhold.  1  Steph,  Com,  212,  213, 
and  note.  2  Bl,  Com,  100, 149.  1  CrabVs 
Real  Prop,  700—712,  §§  920—923.  1 
Man.  Or,  d;  Scott,  940. 

CUSTOMARY  SERVICE.    In  English 
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law.  A  temce  diM  bv  custom  from  one 
person  to  another ;  u  toe  service  of  doing 
gait  to  another's  mill,  where  the  persons 
resident  in  a  particolar  pUu^e,  b j  osage  time 
out  of  mind,  have  been  accustomed  to 
grind  their  com  at  a  certain  miU.  3  Siq>h, 
Com.  509.    3  Bl.  Com,  235. 

CUSTOMABY  TENANTS.  [L.  Lat 
custumarii  tenentesJ]  In  English  law.  Such 
tenants  as  hold  bj  the  custom  of  the 
manor,  as  their  special  evidence.  Termes 
de  la  Ley,  Copyholders  belong  to  this 
class.  2  £1  Com.  147,  148.  See  Copy- 
holder. 

CUSTOMS.  [L.  Lat.  custuma,  euttumm, 
0iMtumi<B;  from  Fr.  co/uHum ;  eoMuetu- 
di$teiJ]  The  duties,  toll,  tribute  or  tariff 
payable  upon  merchandise  exported  and 
unported,  and  forming  a  part  of  the  public 
revenue.  1  Bl.  Com.  313,  314,  note,  315. 
2  SUf^  Com.  575, 4t  uq. 

These  imposts  seem  to  have  been  called 
cuiUmu  from  having  been  paid  from  time 
immemorial  1  CkitU  Bl.  Com.  314,  note. 
According  to  Lord  Coke,  customs  or  du- 
ties were  called  in  old  legal  Latin,  cuiiumas 
and  coruuetudines  indiscriminately.  2  Jn$t. 
58.  4  Jfut.  20,  30.  See  Dutits.  But 
according  to  Blackstone,  consuetudinei, 
whenever  it  occurs,  means  usages.  1  BL 
Com.  314.  See  2  Row.  St.  Trials,  412, 
413. 

CUSTOMS  OF  LONDON.  Particular 
customs  within  the  city  of  Ix>ndon,  with 
regard  to  trade,  apprentices,  widows,  or- 
pbuis  and  a  variety  of  other  mattes.  1 
Bl.  Com.  15.    1  Steph.  Com.  54,  65. 

CUSTOMS  AND  SERVICES.  \L. 
Lat  coMuettidines  et  servUia.1  In  old  Eng- 
lish law.  Services  which  the  tenants  of 
lands,  under  the  feudal  law,  owed  to  their 
lords,  and  which,  if  witblield,  the  lord 
might  resort  to  the  writ  of  customs  and 
services  {breve  de  eonsueiudinibus  et  ser- 
vitiis,)  to  compel  them.  Tomlins.  See 
De  consuetudintbus  et  serviUis. 

CUSTOS.  Lat  In  old  English  law. 
A  keeper,  or  protector.    See  if^a. 

A  guardian.  Map.  Cart,  c  4.  Bract. 
foL  87, 161.    Co.  Litt.  76  a. 

A  magistrate;  the  warden  of  a  city. 
FletOj  lib.  2,  c  64,  §  2.  The  capitalis 
cvrStos  or  euBtos  major,  (chief  warden,) 
seems  to  have  answered  to  the  mayor.  Id. 
ibid. 

CUSTOS  BREVIUM.  L.  Lat  InEug- 
lish  practice.  Keeper  of  the  writs.  A 
principal  clerk  belonging  to  the  courts  of 


King's  Bench  and  Common  Pleas,  wboM 
office  was  to  receive  and  keep  all  the  writs, 
returned  into  the  court,  and  also  sU  records 
of  nisipriuM.  Termet  de  la  Ley,  Qnh 
eU.  BhunL  I  Tidd's  Pr.  48,  44.  1 
Archb.  Pr.  11.  His  title  in  the  OomrnQs 
Pleas,  was  cuiioe  brevium  domud  ngii  di 
banco.  TowHi.  PI.  211.  This  office  vas 
abolished  by  statute  7  WiU.  IV. audi 
Vict  c.  80.  

CUSTOS  FERARUM.  Lat  Agame- 
keeper.     Towm.  PI.  265. 

CUSTOS  HOREEI  BEGIL  LUl 
Protector  of  the  royal  granary.  2  Bl 
Com.  394. 

CUSTOS  MARia  L.  Lat  In  old 
EngUsh  ]aw.  Warden  of  the  sea.  llie 
title  of  a  hkrh  naval  officer  among  the 
Saxons,  and  after  the  Congnest^  corre^ond- 
ing  witJi  admiral.  BoL  PaL  6  Jokan.  m. 
8.  Bat.  PaL  8  Hen.  IIL  p.  1,  m.  8, 4. 
CI.  9  ffen.  m.  m.  15,  &c  JtoL  PaL  48 
ffen.  IIL  p.  1,  m.  3.  ff^al^s  Mist  Cm. 
Law,  36,  note.    See  Admiral,  CapiUam. 

Warden  of  the  fleet     2  Mod.  221. 

CUSTOS  PLACITORUM  CORONA 
L.  Lat  In  old  English  law.  Keeper  of 
the  pleas  of  the  crown.  BraeL  foL  U  b. 
Cowell  supposes  this  office  to  have  beai 
the  same  with  the  custos  rotulorum.  But 
it  seems  rather  to  have  been  another  name 
for  coroner.  CraJbbU  HisL  Eng.  Lsmb, 
150.  BracL  foL  136  b.  The  title  ite* 
indicates  a  criminal,  rather  tiian  adnl 
jurisdiction.  See  Corona,  Pladia  corona. 
In  the  writ  de  odio  et  atia,  these  offioos 
are  mentioned  as  sitting  with  the  sheriff  in 
the  county  court    Beg.  Grig.  133  b. 

CUSTOS  ROTULORUM.  L  Lst 
Keeper  of  the  rolls.  An  officer  in  Eng- 
land who  has  the  custody  of  the  roOs  or 
records  of  the  sessions  of  the  peace,  and 
also  of  the  commission  of  the  peace  itsdi 
He  is  always  a  justice  of  the  quorum  in 
the  country  where  appointed,  and  ia  the 
principal  civil  officer  in  the  coun^  1  BL 
Com.  349.  4  Id.  212.  Lamh.  Mren.  lib. 
4,  c  3,  p.  373.  BaamU  Workt^  iv.  316. 
3  St^  Com.  37.     4  Id.  337.      CouM. 

CUSTOS  SPIRITUALIUM.  L.  Lit 
In  English  ecclesiasticid  law.  Ke^erof 
the  q>iritualitie8.  He  who  exerciaes  the 
spiritual  jurisdiction  of  a  dioceae,  dnrii^ 
the  vacancy  of  the  see.     CowelL 

CUSTOS  TEMPORALTUM.  L  Lst 
In  English  ecclesiastical  law.  Keeper  of 
the  temporalities.  He  to  whose  cnislo^ 
a  vacant  see  or  abbey  was  committied  bj 
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the  langf  as  supreme  lord ;  who,  as  a  stew- 
ard of  the  goods  and  profits,  was  to  give 
account  to  the  escheator,  and  he  into  the 
exchequer.     CowelL 

GUSTOS  TERR/E.  L.  Lat  In  old 
English  law.  Guardian,  warden  or  keeper 
of  the  land.  Ma^.  Cart  Jokan.  c.  4.  Id, 
9  Hen.  III.  c  4. 

CUSTUMA.  L.  Lat  [from  Fr.  cous- 
turn,  toll  or  tribute.]  In  old  English  law. 
Customs,  duties  or  imposts.  1  £L  Com. 
314.  Crabb's  Bist.  Eng,  Law,  256.  Ac- 
cording to  Spelman,  who  is  supported  by 
the  Register,  the  proper  word  is  cmtumas. 
Beg.  Orig.  188. 

CUSTUMA  ANTIQUA  SIVE  MAG- 
NA. L.  Lat  Ancient  or  great  customs. 
Duties  formerly  payable  in  England  under 
the  statute  of  Cfonfirmatio  Chartarum,  by 
ereiy  merchant,  as  well  native  as  foreign, 
on  wool,  sheepskins  or  woolfels,  and  leather 
exported.  1  Ckitt  BL  Com.  314,  and  note. 
4  In$t.  29.  Stat.  Confirmatio  Chartarumy 
c.  11,  [7.]  3  Salk.  339.  Rale  de  Jur. 
Jfar.ptffs  3,  c  5. 

CUSTUMA  PARVA  ET  NOVA.  L. 
Lat  Small  and  new  customs.  Imposts 
of  Zd.  in  the  pound,  due  formerly  in  Eng- 
land from  merchant  strangers  only,  for  mi 
commodities,  as  well  imported  as  exported. 
This  was  nsdally  called  the  alien's  duty, 
and  was  first  granted  in  31  Edw.  L  1  Bl. 
Com.  314.     4  Inst.  29. 

CUSTUS.  L.Lat  In  old  English  law. 
Cost;  charge;  expense;  costs;  charges. 
Glanv.  lib.  1,  c  82.  Ad  custum  tuum; 
at  your  cost  Heg.  Orig.  2  b.  Ad  cus- 
tum efus.  Bract,  fol  234.  Ad  ctisttis 
proprios;  at  her  own  charges.  Fleta,  lib. 
1,  c  16,  §  3.  Primi  custus;  the  first  costs. 
Id.  lib.  2,  c.  73,  §  3. 

CUTH,  Couth.  Sax.  Known;  know- 
ing. Uneuth ;  unknown.  See  Couthut- 
laughs  Uneuth. 

CUTPURSK  [L.  Lat  Imrsarum  scis- 
sor; L.  Fr.  cynsour  de  burse,  q.  v.]  In  old 
criminal  law.  An  olQfender  answering  to 
the  modem  pickpocket  Fleta,  lib.  1,  c. 
56,8  11. 
CY.     Jj.  Fr, 


Here.  W.  et  A.  safeme, 
que  cy  9C7it;  W.  and  A.  his  wife,  who  are 
here.  SiaU  Mod.  Lev.  Fines.  2  Inst. 
510.  Otf  apres ;  hereafter.  Cy  avant; 
heretofore.     Kelham. 

CY,  Cy^e,  Ci,  Si,  Sg.    L.  Fr.    So ;  as. 

Cy  lan^rui^hant  ou  cy  decrepyte  que  il  ne 

poit,  dec  ;  so  sick  or  so  feeble  that  he  can- 

not^  d^c      LitU  sect  484.     Ne  soies  eye 

Voi^  I.  27 


clere;  do  not  be  so  clear  (confident).  Dyer, 
31,  (Fr.  ed.)  Cy  bien;  as  well.  Uy  court; 
so  speedily.     Cy  que  ;  so  that     Kelham. 

CY  PRES.  L.  Fr.  So  near;  as  near; 
as  near  as  possible.  Donques  doit  le  feoffee, 
per  la  ley,  f aire  estate  a  la  feme,  cy  pres  le 
condition,  et  auxi  cy  pres  Ventent  de  le  con- 
dition que  ilpoitfaire,  Ac  Then  ought  the 
feoffee,  by  the  law,  to  make  an  estate  to 
the  wife,  as  near  the  condition,  and  also  as 
near  the  intent  of  the  condition,  as  he  can 
make  it,  &c  Litt.  sect  362.  "  With  an 
intention  of  going  there  if  it  should  be 
possible,  if  not,  of  going  cy  presJ^  1 
Campb.  537. 

CY  PRES,  DOCTRINE  OF.  The  doc- 
trine of  construing  written  instruments  a^ 
near  to  the  intention  of  the  parties  as  possi- 
ble. Shep.  Touch,  (by  Preston,)  83,  84. 
It  is  most  conmionly  applied  to  the  con- 
struction of  wills,  and  is  only  another  name 
for  the  general  principle,  (sometimes  called 
the  rule  of  approximation^  of  carrying  into 
effect  the  testator's  intention  o^  nearly  as 
may  be  according  to  the  rules  of  law.  Lewis 
on  Perpetuity,  427.  2  Story's  Eq.  Jur. 
§  1169.  This  doctrine  has  been  made  a 
part  of  the  statute  law  of  the  state  of  New- 
York.  1  Rev.  St.  [748,1  740,  §  2.  Sav- 
age, C.  J.  14  WendelVs  A  308. 

The  doctrine  of  cypres  may  be  more 
particularly  stated  thus :  that  where  there 
IS  a  general  and  also  a  particular  intention 
apparent  on  a  wiU,  and  the  particular  in- 
tention cannot  take  effect,  the  words  shall 
be  so  construed  as  to  give  effect  to  the  gene- 
ral intention.  Brooms  Maxims,  244,  [434.] 
Leuns  on  Perpetuity,  426.  2  Smith^iS  Lead. 
Cos.  294.  Thus,  in  case  of  a  donation  for 
charitable  purposes,  if  it  be  incapable  of 
being  literaUy  acted  upon,  or  if  its  literal 
performance  would  be  unreasonable,  a  de- 
cree will  be  made  for  its  execution  cy  pres, 
that  is,  in  some  method  conformable  to  the 
general  object,  as  closely  as  possible  to  the 
specific  design  of  the  donor.  3  StepK 
Com.  230.  2  Story's  Eq.  Jur.  §  1169,  et 
seq.  2  KenCs  Com.  288.  So,  where  limi- 
tations are  made  by  way  of  remainder  to 
the  children  of  xmbom  persons,  which  are 
generally  void  for  remoteness,  there  are 
cases  in  which  the  courts  in  England  have 
so  moulded,  or  put  such  construction  upon 
the  limitations,  as  that  the  unborn  parent 


may  take  an  estate  tail,  and  the  proper^ 
vest  in  his  issue  by  descent^  by  which  lul 
objection  of  remoteness  is  obviated.  Lew%9 
on  Perpetuity,  426.    It  is  this  last  descrip* 
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tion  of  cases  wbich  most  commonly  calls 
forth  the  application  of  the  doctrine  of  cy 
pres.  Feame  an  Contingent  Remainders^ 
804.  Butler's  note,  ibid.  Lewis  on  Per- 
petuity,  420 — 454.  4  Kent's  Com.  508, 
notes.  Coster  v.  LornUard,  14  WendelTs 
265. 

CYEINS.  L.  Fr.  Here;  in;  within. 
Tearb.  M.  19  Hen.  VL  85. 

CYMETER.  L.Fr.  A  burial  place ;  a 
cemetery.     JBritt  c  48. 

CYMMORTH,(pL  CVmmorfAau.)  Brit 
In  old  English  law.  An  assemblj  for  the 
purpose  of  assistance.  Stat  4  Hen.  lY.  c 
27.     Barringt.  Obs.  Stat.  860. 

CYNEBOTE.  Sax.  [from  cyn,  kin,  or 
relationship,  and  bot,  a  satbfaction.]  In 
Saxon  law.  A  pecuniary  composition  for 
killing  a  relative;  the  same  with  eenegild, 
(q.  v.J    Spelmanj  voc  Cenegild, 

CYNK.  L.Fr.  An  old  form  of  writing 
cinque,    Reg,  Grig,  72,  reguUu 

CYNSOUR  DE  BURSR  L.  Fr.  A 
cutpurse;  (celuy  que  la  burse  coupe), 
Brxtt.  c  16. 

CYRICBRYCR  Sax.  [from  cyrtc, 
church,  and  bryce,  a  breaking,  or  breach.] 
In  Saxon  law.  The  act  or  cnme  of  break- 
ing into  a  church,  [church  breach].  LL, 
3ccL  CanuL  Regis.     Blount 

CYRICSCEAT.  Sax.  [from  cyric, 
church,  and  sceat,  a  tribute.]  In  Saxon 
law.  A  tribute  or  payment  due  to  the 
church.     Cowell,     Spelman^  voc  CircseU 

CYROGRAFFE.  L.Fr.  A  chirograph, 
(q.  V.)     Britt.  c  21. 

CYROGRAPHARIUS.  L.  Lat  In 
old  English  law.  A  cyrogn^her;  an  offi- 
cer of  the  Bancus,  or  court  of  Conamon 
Bench.     FUta,  lib.  2,  c.  36. 

CYROGRAPHER  OF  FINES.  See 
Ckirographer  of  fines, 

CYROGRAPHUM.  L.Lat  In  Saxon 
and  old  English  law.  The  name  of  a  deed 
or  charter  among  the  Saxons.  1  Reeves' 
Hist  Eng.  Law,  10.     See  Ckirograpkum. 

A  charter,  written  in  two  parts,  with  the 
word  cyrographum,  in  capital  letters  be- 
tween, through  which  it  was  divided  by 
cutting.  Id.  Called  also  charta  cyrogra- 
pkata.     Bract.  foL  34. 

One  of  the  parts  of  a  fine.  Finis  et  cy- 
rograpkum.  Bract.  foL  50,  59,  194.  See 
Chirograph. 

CYTE.     L.  Fr.    Cited.     1  And.  229. 

CYTEE.  L.  Fr.  City;  a  city.  A 
toutes  noes  cyteez ;  to  all  our  cities.  Conf. 
Chartar.  26  Edw.  L 


D.  The  initial  letter  of  the  word  Di- 
gestOj  or  Digestum,  used  by  some  ciriliaDfl, 
in  citing  the  Digests.  TayMs  Cvs,  Lam, 
24. 

D  is  sometimes  used,  in  the  old  boob, 
instead  of  T,  at  the  end  of  Latin  words;  as 
capud,  for  caput. 

D.  K  R.  L  C  An  abbreviation  used 
for  Deeare  ita  censuere  (concerning  ibai 
matter  have  so  decreed,)  in  recording  the 
decrees  of  the  Roman  senate.  TayL  ds. 
Law,  564,  566. 

DA,  Deo.    L.  Fr.    Yea.     Kelham. 

DABISf  DABO.  Lat  (Witt  yon 
dve  f  I  win  give.)  In  the  Roman  Isw. 
One  of  the  forms  of  making  a  verbal  stmor 
Ution.     Inst  3.  16.  1.     Bract  foL  16  b. 

DACRXJM,  Dakrum,  Dacra.  L  Lit 
In  old  English  and  Scotch  law.  A  dsker, 
or  dakir ;  a  measure  of  certain  commodi- 
ties. A  daker  of  hides  (cortomm,)  con- 
sisted of  ten  skins;  a  daker  of  gloves  con- 
sisted of  ten  pairs ;  a  daker  of  horse-shoes 
{/errorum  equorum,)  consisted  of  twenty 
shoes.  Fleta,  lib.  2,  c  12,  §  8.  Umas 
dacre  coriifirmiti  ;  of  one  daker  of  tanned 
hides.     1  Pitc,  Crim.  Trials,  part  2,  p.  21. 

DAERIA.  L.  Lat  In  old  English 
law.     A  dairy.     FUta,  lib.  2,  c.  87. 

D  AGGR  A  kind  of  gun.  1  How.  SL 
TriaU,  1124,  1125. 

DALE  and  SALE,  fictitious  names  of 
places,  used  in  the  English  books,  as  ex- 
amples. Perk.  ch.  2,  sect  152.  "The 
manor  of  Dale  and  the  manor  of  Sde, 
lying  both  in  Vale."  BacorCs  Arg.  Csee 
of  Revocation  of  Uses.  See  Pert  ch.  3, 
sect  280.  "Overdale  and  Nethcrdak." 
KeUw,  167. 

DALUS.  DaUus,  Dayla.  L  Lit  In 
old  English  law.  A  dale,  valley  or  low 
phice.     1  Mon.  Angl,  680.     2  Id  211. 

A  balk,  or  narrow  slip  of  pasture  left  be- 
tween the  ploughed  furrows  in  arable  Und. 
CowelL^ 

DAMAGR  L.  Fr.  and  Eng.  [L  Lat 
damnum,  q.  v.]  A  loss,  hurt,  or  hindrance 
sustained  by  a  party  in  his  estate  or  penon.* 
Cowell.  JSn  son  damage  ;  in  his  dami^ ; 
doing  him  damage.     Britt  c  27. 

DAMAGE  CLEER.  L.  Fr.  and  Eog. 
[q.  d.  damage  de  cler ;  clerk's  comp««*^ 
tion  ;  L.  Lat  damna  clericorum.]  In  old 
English  practice.  A  sum  of  money  or  fee 
which  a  plidntiff  recovering  damages  in  the 
courts  of  King's  Bench  and  Common  Ples^ 
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ancientlj  had  to  pay  to  the  prothonotair, 
or  chief  oflScer  of  the  court,  before  he  could 
have  execution.  It  was  abolished  by  stat- 
tnte  17  Car.  IL  c  6.  Termes  de  la  Ley. 
CowelL 

DAMAGE  FEASANT  (or  FAISANT). 
L  Fr.  \1L  lot  damnum  faeienteM,']  Doing 
dama^  A  term  applied  to  a  person^s  cat- 
tle orbeasts  found  upon  another's  land,  do- 
bg  damage  by  treading  down  the  grass, 
grain,  ^c  8  BL  Com,  7,  211.  Tomlins, 
The  phrase  seems  to  have  been  introduced 
in  the  reign  of  Edward  III.  in  place  of  the 
older  expression  en  9on  damage,  {in  damno 
iuo),  Crahb's  HisU  Eng.  Law,  292.  See 
Damage, 

BAMAGER.  L.Fr.  To  injure;  to  op- 
press.   Kelham. 

DAMAGES.  LFr.andEng.  [L.  Lat 
damna,  q.  v.]  In  general  practice.  A  pe- 
cuniary compensation  or  satisfaction  for  an 
j^J^T  given  usually  at  law,  but  sometimes 
in  equity. 

In  pleading.  A  sum  of  money  claimed 
by  the  plaintiff  in  a  personal  or  mixed  ac- 
tion, as  a  compensation  for  the  injury  com- 
plained oC*  1  CIdtU  PI  895.  1  TtrfcT* 
Pr,  44X).  See  To  lay  damages.  The  word, 
as  actually  used  in  declarations,  is  alwavs  in 
the  singular,  (damage,  damnum,)  the  clause 
in  which  the  sum  is  claimed  beginning — 
"To  the  damage,"  &c.  1  Tidd's  Pr.  446. 
See  Ad  dam,num. 

In  practice.  A  sum  of  money  assessed 
by  a  jury,  on  finding  for  the  plaintiff  or  suc- 
cessful party  in  an  action,  as  a  compensa- 
tion for  the  injury  done  him  by  the  oppo- 
site party.*  2  BL  Com,  488.  Co,  Litt, 
267  a.  2  Ttrf<r«  Pr.  869,  870.  See  Oenr 
eral  damages.  Special  damages,  Double 
damages.  Treble  dam/iges.  Liquidated  rfam- 
ages,  Excessive  damages.  Punitive  dam- 
ages. Measure  of  damages. 

The  word  damages  was  formerly  used 
and  understood  in  two  senses ;  one,  called 
by  Lord  Coke  the  proper  and  general  sig- 
nification,  which  included  costs  of  suit ;  the 
other,  called  the  strict  or  relative  sense, 
which  was  exclusive  of  costs.  10  Co.  116, 
117.  Idte.  sect  481.  Co.  Litt.  267  a. 
Lord  Elienboroughf  9  Bast,  299.  The 
latter  is  the  modem  meaning. 

DAMAIOUSE.  L.  Fr.  [L  Lat.  dam- 
ncsus.}  In  old  English  law.  Causing 
damage  or  loss,  as  distinguished  from 
(orcenausej  wrongful     Britt.  c  61. 

There  is  no  equivalent  for  this  word  in 
English,  although  a  single  word  of  the  kind 


is  much  needed  to  express  with  precision 
the  idea  or  quality  of  mere  damage,  as  dis- 
tingubhed  from  wrong  or  injury. 

DAMN  A.  L.  Lat  [plur.  of  damnum, 
q.  v.]  In  old  English  law  and  practice^ 
Damages,  inclusive  of  costs  of  suit  1 0  Co.. 
116  b.     Co.  Litt.  251  SL 

Damages,  exclusive  of  costs.  10  Co.  ub. 
sup.  Damna  in  duplo  ;  double  damages 
Stat.  Westm.  2,  c  26. 

DAMNARE,  Dampnare.  Lat  In  old 
English  law.  To  condemn.  See  Damna- 
tus. 

To  damage ;  to  injure.  Fleia,  lib.  8,  <\ 
16,  §  86. 

DAMNATUS.  Lat  [from  damnare, 
to  condemn.]  In  old  English  law.  Con- 
demned; prohibited  by  law;  unlawful 
Damnatus  coitus  ;  an  unlawful  connection. 

Bract,  fol  5.  Hui  ex  damiato  coita  ntseiiH- 
tnr  inter  libem  non  eompntantiir.    They 

who  are  bom  of  an  unlawful  connection 
are  not  reckoned  among  children.  Id.  ibid. 
Co.  Litt.  8.     2  Bl.  Com.  247. 

DAMNER,  Dompn^-.  L.  Fr.  To  con- 
demn. Dampner  a  la  mort;  to  condemn 
to  death.     Britt.  c  6. 

DAMNI  INJURLE  ACTIO.  Lat  In 
the  civil  law.  An  action  for  injurious  dam- 
age. An  action  given  by  the  Aquilian  law 
against  one  who  injuriously  (I  e.  inten- 
tionally, without  right,  or  from  careless- 
ness,) killed  the  slave  or  beast  of  another. 
Inst.  4.  8.  pr.  2,  3.     Id.  4.  8.  4. 

DAMNOSA  H^REDITAS.  Lat  In 
the  civil  law.  A  losing  inheritance ;  an 
inheritance  that  was  a  charge,  instead  of  a 
benefit  Dig.  50.  16.  119.  A  term  some- 
times applied  to  the  property  of  a  bank- 
rupt    Lord  Ellenborough,  7  East,  885. 

DAMNOSUS,  Dampnosus.  L.  Lat 
[from  damnum,  q.  v.]  In  old  English  law. 
That  which  produces  loss,  as  distinguished 
from  injuriosus,  or  that  which  works  a 
wrong.  Bract,  fol  281  b.  Fleta,  lib.  4, 
c  26,  §  2. 

DAMNUM,  Dampnum.  Lat  In  plead- 
ing and  old  English  law.  Damage;  loss. 
Ad  damnum  (q.  v.) ;  to  the  damage.  Ad 
grave  dampnum  ;  to  the  grievous  damage. 
FUta,  lib.  2,  c  48,  §  2.  Damnum  faei- 
entes;  doing  damage.  Heg.  Jud.  27. 
Pro  damno  facto;  for  damage  done. 
j5rac/.  fol  156.  Dicere  poterit  captor  quod 
juste  cepit  averia  sua,  quia  Ula  invenit  in 
damno  suo;  the  taker  may  say  that  ho 
justly  took  his  beasts,  because  he  found 
them  in  his  damage,  (L  e.  doing  him  dam- 
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age.)     Id.  foL  168.     FUia,  lib.  2,  c  47, 

8  2^- 

The  word  damnum^  in  this  last  applica- 
tion, ia  understood  in  some  of  the  old  dic- 
tionaries in  the  sense  of  an  eneUmire  ;  but 
the  corresponding  phrase  of  Britton,  tn  son 
damage^  conclusively  shows  the  true  mean- 
ing. See  Damage.  Uise  in  tUzmno  ;  to  be 
in  loss ;  to  be  a  loser.     Bract,  foL  23  b. 

DAMNUM.  Lat.  In  the  civil  law. 
Damage ;  the  loss  or  diminution  of  what 
is  a  man's  own,  either  by  fraud,  careless- 
ness or  accident  Heinecc,  Eletn,  Jur,  Civ, 
Ub.  8,  tit  14,  §  784.  Hallifax,  Anal.  b.  2, 
c  24.     Bee  Dig,  50.  17.  161. 

DAMNUM  ABSQUE  INJURIA  Lat. 
A  loss  without  a  wrong;  that  kind  of 
damage  for  which  an  action  will  not  lie. 

Not  omiie  damiiui  iidedt  iijnriaii.  It 
is  not  every  loss  that  produces  an  injury. 
Bra4;t.  fol.  46  b.  If  a  man  commence  a 
busineas,  sets  up  a  trade,  or  opens  a  school 
in  a  particular  place,  another  may  do  the 
same  thing  in  the  same  place,  though  he 
draw  away  the  business  or  the  scholars  from 
the  other ;  for  though  it  be  a  loss  (damnum) 
to  the  latter,  it  is  not  coupled  with  such 
an  injury  (injuria)  as  to  give  a  right  of  ac- 
tion. Holt,  C.  J.  3  Salk.  10.  8  Bl.  Com, 
219,  126,  224.  3  SUph,  Com.  466.  1 
Smith's  Lead,  Cas.  131.  Broom's  Max.  93, 
ri60— 162].  j5rac/.foL236.  See  Injuria, 
The  kind  of  loss  for  which  an  action  lies 
is  called  by  Bracton  damnum  injuriosumy 
(injurious  damage).    Bract,  foL  221, 231  b. 

DAMNUM  FATALE.  Lat  In  the 
civil  law.  Fatal  damage ;  damage  from 
fate ;  loss  happening  from  a  cause  beyond 
human  control,  (auod  ex  fato  contingit^ 
and  for  which  bailees  are  not  liable ;  such 
as  shipwreck,  lightning  and  the  like.  Dig, 
4.  9.  3.  1.  St&ry  on  Bailm,  §  466.  Story, 
J.  8  Story's  R,  349,  367.     See  Fatum. 

DAMNUM  INFECTUM.  Lat  In  the 
civil  law.  Damage  not  yet  done;  ap- 
prehended damage,  (damnum  nondum 
factumy  quod  futurum  vertmur,)  Dig, 
39  2   2 

DAMNUM  REI  AMISS^  Lat  In 
the  civil  law.  A  loss  arising  from  a  pay- 
ment made  by  a  party  in  consequence  of 
an  error  of  law.  1  Mackeld.  Viv.  Law, 
164,  §  166. 

DAMPNUM.  L.  Lat  The  old  form 
of  writing  damnum,  Stat.  Marlhr.  c.  1. 
Bract.  foT.  98  b.  Fleta,  lib.  2,  cc  47,  48. 
So  in  the  derivatives  and  compounds, 
dampnificarey  condempnare^  indempnis  ;  and 


in  the  Fr.  dampnery  soUmpnitUy  and  other 
words. 

,J>K^lSJQ^ljiyy  Danegelty  Damgtld,  [L 
Lat  Danigeldumj  Danegeldus;  from  Dane, 
and  Sax.  geld,  money  or  tribute.]  In  old 
English  law.  The  Danish  tax  or  tribute; 
money  for  the  Danes,  (trilnttum  Dameum), 
Spelfnan.  A  tax  of  one  shilling,  and  afie^ 
wards  two  shillings,  upon  every  bide  of 
land  in  England,  first  imposed  upon  Uie 
Saxons  in  the  reign  of  king  Weired, 
for  the  purpose  of  bribing  the  Banes  to 
desist  from  their  depredations,  and  aite^ 
wards  made  permanent  for  the  purpose  of 
mabtaining  an  armed  force  to  defend  the 
coast  from  any  invading  enemies ;  thus  be- 
coming one  of  the  chief  branches  of  the 
royal  revenue.  Spelman,  voc  Danigddun. 
Crahb's  Hist.  Eng.  Law,  61.  Termes  dt 
la  Ley.  ffalis  Hist.  Com.  Law,  162, 
note,  (Rnnnington's  ed.) 

AANKiON,  ^vttov.    Gr.     In  the  civil  law. 
Interest;  debt     I^ov.  106. 

AANBiZMA,  AiMtff^a.    Gr.    In  the  civil  Isw. 
A  thing  loaned ;  a  debt     Nov.  4,  c  1. 

AANEIZTHZ,  Aavttimtt.     Gr.      In  the  chil 
law.   A  creditor.   Nov.4,c.l.    /rf.*c.3,§l. 

DANELAGE,  Denelage.  [L.  Fr.  Dans^ 
lae ;  Jj.  Lat  Danelaga,  Denelaga;  from 
Dane,  and  Sax.  lage,  law.]  Dane  law ;  the 
Danish  law.  A  system  of  laws  intiodaced 
by  the  Danes  on  their  invasion  and  conquest 
of  England,  and  which  was  princijMdlj 
midntained  in  some  of  the  midland  coon- 
ties,  and  also  on  the  eastern  coast  1  BL 
Com.  66.  4  Id,  411.  1  Steph.  Com,  42. 
According  to  Spelman,  it  was  the  prevwl- 
ing  law  from  the  time  of  King  Edgar  to 
that  of  Edward  the  Confessor,  and  was  pre- 
ferred by  William  the  Conqueror  to  all  the 
other  systems  which  he  found  in  England, 
so  that  he  came  very  near  imposing  it 
upon  the  whole  kingdom,  (parum  ab/mt 
ne  toti  Angiia  impossuisset,)  and  this  pa^ 
tiality  was  owing  to  the  fact  of  the  No^ 
mans  being  descended  from  the  same 
stock  with  the  Danes.  Spelman,  voc.  La 
Danorum. 

DANGERIA.  L.  Lat  In  old  EngMi 
law.  A  payment  in  m6ney  made  bv  forest 
tenants  to  the  lord,  that  they  migLt  have 
leave  to  plough  and  sow  in  time  of  pannsge 
or  mast  feeding.  CowelL  Called,  in  scmie 
places,  lyef-gM,  lyef-sUver,  and  hf-silter. 
Id. 

DANGERS  OF  THE  5E A  SeePerib 
of  the  Sea.  The  phrases  ^  the  dangers  of 
die  seas,"  *<the  dangers  of  naTi^ti<»f'' 
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and  "  the  perils  of  the  seas^  employed  in 
bills  of  lading,  are  convertible  terms.  1 
AbbotW  Adnu  K  348. 

DANO.  Span.  In  Spanish  law.  Dam- 
age ;  the  deterioration,  injury  or  destruc- 
tion, which  a  man  suffers  with  respect  to 
his  person  or  his  property,  by  the  fault 
{culpa)  of  another.  White's  New  Reeop, 
b.  2,  tit  19,  c  3,  §  1.  See  Id.  b.  2,  tit  10, 
C.12. 

DANS.  L.  Fr.  In;  within.  See 
Deins, 

DANUM,i>(in«.  Contractions  of  DAM- 
NUM.   See  Contraction. 

DAPIFER.  Lftt  [from  daps,  a  feast, 
and/«re,  to  carry.]  In  old  European  law. 
A  steward,  either  of  a  king  or  lord;  a 
seneschal  Originally,  a  domestic  who 
waited  on  the  table.  Called  also  domes- 
tictts,  megfodomesticuSj  oeconomtts,  major 
dom(ts,  senescalluSy  scalcus,  gaslaldus, 
Spelman. 

DARE.  Lat  To  give;  to  cause  a 
thing  to  be  effectually  his  who  receives  it ; 

irem  accipientisfacere  cum  effectu).    Bract. 
oL  11,  38  b.    Fleta,  lib.  3,  c  3,  §  2.    See 
Do,  Give. 
DAREIGNER.    See  Beraigner. 
DAREYNK    See  Darrein. 
DARREIN,   DarreinCy   Darreyne,  Da- 
reyncy  Darrain,  Darraigne.     L.  Fr.     Last 
Dareyne  volunte  ;  last  will     Britt.  c.  28. 
DARREIN  CONTINUANCE.    L.  Fr. 
In  practice.     The  last  continuance.     See 
ContinuancCy  Puis  darrein  continuance. 

DARREIN  PRESENTMENT.  L.  Fr. 
In  old  English  law.  The  last  presentment 
See  Assise  of  darrein  presentment. 

DASH.  In  old  pleading.  A  small 
horizontal  line  or  mark  made  or  drawn 
over  certain  letters,  to  denote  a  contraction. 
In  some  instances,  it  was  drawn  through 
the  letters.  The  letters  5,  A,  and  /,  were 
dashed  through  the  top;  the  letter  py 
throngh  the  bottom.  1  Inst.  Cler.  2,  6, 
15.     See  8  Mod.  327. 

DAT.  An  abbreviation  of  Data  or 
Datumy  in  the  clause  at  the  end  of  the  con- 
stitntions  of  the  Roman  emperors,  showing 
the  day  and  month  when  it  was  giveny  and 
in  whose  consulship.  In  other  words,  the 
date  of  tlie  constitution.  See  the  Code  of 
Jusitniauy  passimy  and  see  tn/ra,  Date. 

DAT*.  An  abbreviation  of  i)oto,  or  Da- 
tuniy  (qq.  v.)  in  old  instruments.  The 
Magna  Charta  of  9  Hen.  III.  concludes 
thus :  Dat'  apud  Westmon^  undecimo  die 
J^ebrttariiy  anno  regni  nostri  nono  ;  Givbk 


[at  Westminster,  on  the  eleventh  day  of 
February,  in  the  ninth  year  of  our  reign. 
Private  instruments  concluded  in  the  same 
way.  DaC  London,  tali  diCy  anno  supra- 
dido.  FletcLy  lib.  2,  c.  64,  §  3.  See  Litt. 
sect  871. 

DATA.  L.  Lat  [from  darcy  to  give.] 
In  old  practice  and  conveyancing.  The 
date  of  a  deed  or  charter ;  the  time  when 
it  was  giveUy  that  is,  executed.  The  Mag- 
na Charta  of  King  John  concludes  thus : 
Data  per  manum  nostramy  in  prato  quod 
vocatur  Huningmed*  inter  Windelesorum  et 
StaneSy  quinto  decimo  die  Juniiy  anno  regni 
nostri  septimo  decimo.  Given  by  our  hand, 
in  the  meadow  which  is  called  Runing- 
mede,  between  Windsor  and  Stanes,  the 
fifteenth  day  of  June,  in  the  seventeenth 
year  of  our  reign.  Data  apud  Saleford  ; 
given  at  Saleford.  2  Bl.  Com.  Appendix, 
No.  I.     See  DatCy  Given. 

The  date  of  a  writ ;  the  time  when  it  was 
giveny  that  is,  granted  or  issued.  Bract,  fol. 
176.  Britt.  c  48.  Reg.  Orig.  26,  note. 
Tempus  dates  ;  the  time  of  the  date.  Fleta, 
Ub.  4,  c.  22,  §  10.  See  Id.  c.  10,  §§  3,  5. 
Item  videndum  erit  si  tempore  datsB  aliqua 
fuerit  causa  impetrandi  vel  nulloy  et  tdeo 
respicienda  erit  data,  si  forte  deleta  fuerit  vel 
in  aliquo  mutata  ;  also,  it  must  be  seen  if, 
at  the  time  of  the  date,  there  were  any 
cause  of  [ground  for]  obtaining  it  or  none ; 
and  therefore  the  date  must  be  looked  to, 
if  perchance  it  have  been  erased,  or  altered 
in  any  respect  Brojct  foL  188.  In 
modem  practice,  this  clause  is  called  the 
testCy  (q.  V.) 

DATE.     L.  Fr.    Given.    Dyery  115. 

DATE.  L.  Fr.  and  Eng.  [from  Lat 
datay  datumy  or  datuSy  qq.  v.J  in  convey- 
ancing. That  part  of  a  deed  or  writing 
which  expresses  the  day  of  the  month  and 
year  in  which  it  was  made  or  given.  2  Bl. 
'Com.  304.  2  Hilliard^s  Real  Prop.  333. 
1  Ld.  Raym.  84.     Tomlins. 

*^*  The  formation  of  this  now  ordinary 
word  may  be  clearly  traced  to  the  emphatic 
word  of  the  clause  by  which  the  time  and 
place  of  execution  of  an  instrument  were 
anciently  expressed,  usually  at  the  conclu- 
sion:— ^Data  (or  Datum)  apud — tali  die, 
&c  (GiVBN  at —  on  such  a  day,  Ac. ;  or, 
in  French,  Done  h  —  &c)  This  practice, 
again,  may  be  further  traced  as  far  back  as 
the  constitutions  of  the  Roman  emperors, 
which,  as  they  appear  in  the  Code  of  Jus- 
tinian, usually  conclude  with  a  similar 
clause,  giving  the  day  and  montii,  some- 
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times  the  place,  ind  the  names  of  the  con- 
inls  for  the  year,  thus:  Data  F.  JTo/. 
April.  Lampadioet  OrttU  VV.  CC.  Conn. 
Dat.  XIII.  KaL  Decemb.  CP.  Justino  et 
OpUione  Conu.  Dat.  Idib,  Aug,  Constan- 
tinop,  Canstantio  II.  et  ComtanU  Conn. 
See  Cod.  patim.  The  Noveb  were  dated 
in  a  similar  manner.  The  abbreriation 
Dat.  was  sometimes  still  farther  abbre- 
riated  to  D.  From  this  eniphatie  Latin 
word  DATA  (oidatum^)  theL.  Fr.  word  date 
seems  to  have  been  immediately  formed  as 
a  name  for  the  whole  cUnse,  and  afterwards 
adopted  as  an  English  word  of  more  general 
application.  That  the  earliest  use  of  date 
was  as  a  French  word,  appears  from  the 
following  passages  of  Britton :  Et  pur  ceo 
e$t  bone  cautele  pur  ceux  que  fount  /aire 
ekartrej  que  date  eoit  mye  del  jour,  et  del 
lieu,  et  del  an  ;  and  therefore  it  is  a  good 
precaution  for  those  who  are  about  to  make 
a  charter,  [deed,]  that  the  date  be  pat  of 
the  day,  and  of  the  place  and  of  the  year. 
Britt.  c  30.  Par  defaute  de  date  eet  U 
brrfe  abatable  et  vieioue;  by  defect  of  the 
dfiUe  is  the  writ  abatable  and  &alty.  Id. 
c  48.  The  first  of  these  passages  is  also 
important  as  showing  the  time  when  dates 
in  deeds  began  to  come  into  use. 

The  use  of  this  datum  clause,  or  date, 
was  common  to  a  great  variety  of  instra- 
ments,  public  as  well  as  private.  See  the 
date  or  Magna  Charta,  under  Daf  and 
Date.  And  see  Done,  Doneee.  The  style 
of  the  literal  transUtion  "  Given,^  &c.  is 
still  preserved  in  public  instruments  re- 
quiring greater  formality  of  style,  such  as 
proclamations  of  state  :  ^  Dated,'*  kc  be- 
ing appropriated  to  private  writings.  See 
Datum,  Done, 

DATIO.  Lat  [from  dare,  to  give.J  In 
the  civil  Uw.  A  giving,  or  act  of  giving. 
Datio  in  eolutum  ;  a  eiving  in  payment ;  a 
species  of  accord  and  satisfaction.  Called 
in  modem  Uw,  datum.    Bouvier, 

Appointment  or  assignment  Datio  ju- 
dicii;  appointment  of  a  judex  to  hear  and 
determine  a  cause.  Hallifax,  Anal,  b.  3, 
c  9,  num.  10.  See  Do,  Dico,  Addico,  Da- 
tio tutorii  ;  the  appointment  of  a  tutor  or 
guardian  by  the  prsstor  or  a  magistrate, 
where  none  had  been  provided  by  will  or 
by  law.  In$t,  1.  20.  ffeinecc.  Elem,  Jur, 
Cfiv.  lib.  1,  tit  20. 

DATIVE.  [L.  Lat  dativue;  L.  Fr.  rfa- 
tif.]  In  old  English  law.  In  one's  gift ; 
that  may  be  given  and  disposed  of  at  will 
and  pleasure.    Applied  to  an  officer  in  the  { 


sense  of  remaveable,  as  distingniahed  from 
perpetual  Stat,  0  Bic,  II.  c  4.  StaL  45 
£dw.  III.  CC  9,  10.     CoweU, 

In  the  civil  law.  That  which  is  given  bj 
the  magistrate,  as  distinguished  from  thit 
which  is  cast  upon  a  party  by  the  law  or 
by  a  testator.  Bouvier,  A  datiweexecukr 
(Fr.  executor  datif,)  answers  to  the  ad- 
ministrator of  the  common  law.  Codt  tf 
Louis.  Art  1671,  1672. 

DATUM.  L.  Lat  [firom  dare,  to  girc] 
In  old  conveyancbg.  Given ;  dated.  Co. 
Litt.  6  a.  Datum  apud  London  ;  given  at 
London.     Perk,  ch.  2,  s.  153  R 

A  date.  Cujus  datum  est  in  Dom.  (k^ 
tulari  ;  the  date  of  which  is  in  tiie  Cluster 
House.     Dyer,  26  b.     See  Date, 

iNltir  diflitri.  It  is  jnven  to  the  more 
worthy.   2  F«i/r.268.  Broom' eMax.\i^\ 

DATUS.  Lat  [from  dare,  to  give.] 
In  old  conveyancing.  Date  or  giving.  Diet 
datiU  ;  the  day  of  the  date.  2  SaJk.  413. 
Translated  "  ^ving,"  by  Holt,  C.  J.  12 
Mod,  194.  VujuM  datus,  the  givii^  <^ 
which  was.     Id, 

DAY.  \LAt  die$;  Ft.  jour.]  Awriod 
of  time  consisting  of  twenty-four  noon, 
and  including  the  solar  day  and  the  night 
Co.  Litt,  136  a.  Bract,  foL  264.  Ana^ 
tificial  period  of  time,  computed  from  one 
fixed  point  to  another,  without  any  rder- 
ence  to  the  natural  distinction  between 
day  and  night;  and  hence  very  expresr 
sively  termed  by  Bracton  an  artijicial  day.* 
Efficitur  dice  qui  dicitur  a^tificiali^  ex  iii 
preccdente  et  noete  eubsequcnte,  BretU.  «&. 
9up,  Britt  c  80.  Meta,  lib.  5,c  5,  §  31. 
A  day,  in  contemplation  of  law,  usually  com- 
prises all  the  twenty-four  hours,  b^uming 
and  ending  at  twelve  o'clock  at  niffht 
Therefore,  in  general,  if  I  am  bound  to 
pay  money  on  any  certain  day,  I  discharge 
the  obligation  if  I  pay  it  before  twdre 
o'clock  at  night,  after  which  the  foUowii^ 
day  commences.  2  BL  Com,  141.  1  Sttfk 
Com,  265.  This  is  otherwise  caDed,  as 
among  the  Romans,  a  civil  day.  Adem'i 
Bom,  Ant  368.  See  Dies,  Dies  juridieuty 
Sunday, 

A  period  of  time  of  variable  length,  be- 
ginning at  day-break  and  ending  with  twi- 
ught,  as  distinguished  from  nieht*  See 
Jvight  This  has  been  termed  by  nomt  of 
the  old  writers,  an  artificial  day.  Termtt 
delaLey.  Cowell  Belts  Diet  But  the 
epithet  ar^yScio/ rather  belongs  to  the  civil 
day  (supra,)  than  this,  which  is  a  natmal 
period,  being  merely  the  sobr  day  (n^) 
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extended  to  its  utmost  limits.  A  iolar  day, 
accordiDg  to  Lord  Coke,  begins  at  sunrise 
and  ends  at  sunset  Co,  Zitt  135  a.  This 
is  the  same  ivith  the  natural  day  of  the 
Romans.  In  modem  science,  the  term 
iolar  day  has  quite  a  different  meaning, 
denoting  the  interval  between  two  noons. 
Braruk. 

DAY.  [Lat.  dies,']  In  practice  and 
pleading.  A  particular  time  assi^ed  or 
given  for  the  appearance  of  parties  m  court, 
2ie  return  of  writs,  &c  See  Days  in  hank. 
Dies  datuSy  Retum  day.  It  was  only  by 
means  of  days  thus  given^  that  a  suit  an- 
ciently could  be  continued  in  court ;  and 
where  a  day  was  not  given,  it  was  equi- 
valent to  a  discontinuance,  and  the  suit 
came  to  an  end.  A  defendant  was  said  to 
go  without  day,  {sine  die)  when  he  was 
finally  dismissed  from  court.  See  dm- 
tinuaneey  Sine  diSy  Without  day, 

DAYBREAK  [L.  Lat  lux  diet  ortus.'] 
Cro,  Jac.  106. 

DAYLIGHT.  \luljsii,diumum  lumen, 
crepusculum.]  That  portion  of  time  before 
sunrise,  and  after  sunset,  which  is  ac- 
counted part  of  the  day  (as  distinguished 
from  nighty)  in  defining  the  offence  of  bur- 
glary. 4  £1.  Com.  224.  Cro.  Jac.  106. 
See  Burglaryy  Night, 

DAY  BULK  In  English  practice.  A 
role  granted  (or  rather  a  certincate  of  the 
Court  of  Queen's  Bench  having  granted  a 
rale)  to  a  prisoner,  permitting  mm  to  go 
beyond  the  rules,  (that  is,  the  limits)  of 
the  prison  for  the  purpose  of  transacting 
his  business.  So  called,  because  granted 
only  for  a  day;  the  prisoner  being  required 
to  return  to  the  prison  at  or  before  nine 
o'clock  of  the  evening  of  the  day  for  which 
the  rule  was  granted.  2  Archb,  Pr,  131. 
Archh.  New  Pract.  629.  1  Tiddi's  Pr. 
374.     SeweWs  Law  of  Sheriff,  69. 

DAYS  IN  BANK  [L.  Lat  dies  in 
hanco.l  In  practice.  Certain  stated  days 
in  term  appointed  for  the  appearance  of 
parties,  the  return  of  process,  &c,  origi- 
nally peculiar  to  the  Court  of  Common 
Bench,  or  Bench  (bank)  as  it  was  anciently 
called.  FletOy  lib..  2,  c  35.  3  Bl.  Com. 
277.  See  Banky  Bench,  Dies  communes  in 
banco. 

DAYS  OF  GRACE.  In  mercantile  kw. 
Days  (usually  three  in  number,)  allowed 
by  the  custom  of  merchants,  for  the  pay- 
ment of  bills  of  exchange  and  promissory 
notes,  (except  such  as  are  payable  on  de- 
jnand,  or  where  no  time  of  payment  is  ex- 


pressed,) beyond  the  day  expressed  for 
payment  on  the  face  of  them ;  the  bill  or 
note  not  actually  becoming  payable  until 
the  third  day  of  grace.  3  Kent^s  Com. 
100,  104,  and  notes.  2  Steph,  Com,  164. 
Chitty  on  BillSy  374.  Story  on  Bills, 
§§  333—343. 

DAYS  OF  GRACE.  [L.  Lat  dies  gror 
tioB,  or  amoris,]  In  old  practice.  Three 
days  allowed  to  persons  summoned  in  the 
English  courts,  beyond  the  day  named  in 
the  writ,  to  make  their  appearance;  the 
last  day  being  called  the  quarto  die  post, 
3  Bl.  Com.  278.  See  Quarto  die  post. 
This  practice  has  been  traced,  through  the 
feudal  law,  to  the  customs  of  the  ancient 
Germans.     Id,  ibid.     See  Dies  gratioe. 

DAYSMAN,  [from  day,  judgment,  ac- 
cording to  some.J  An  arbitrator,  umpire 
or  elected  judge.     Cowell. 

DAYWERE.  In  old  English  law.  A 
term  applied  to  land,  and  signifying  as 
much  arable  ground  as  could  be  ploughed 
up  in  one  day's  work.     Cowell. 

DC'US.  A  contraction  of  DICTUS. 
D'c'um,  of  Dictum.     1  Inst,  Cler.  9. 

DE.  Lat  and  L.  Lat  Of;  about,  con- 
cerning, respecting.  De  donis,  (q.  v.)  of 
gifts.  De  m^rcatoribus,  (q.  v.)  of  mer- 
chants. Dehomicidio,  Bract,  ioL  120  h. 
De  terra.  Id.  112.  De  actionibus.  Id. 
98  b. 

Of;  affecting.  Si  quis  appellatus  est  de 
vita  et  membris ;  if  one  is  appealed  [ac- 
cused] of  a  matter  affecting  life  and  limbs. 
Bract.  foL  112  b. 

Of ;  about,  against  De  quo  queritur  ; 
of  whom  complaint  is  made.  Id,  foL 
182. 

Of ;  by,  arising  from.  De  gratia,  magis 
quam  de  jure;  of  favor  or  grace,  rather 
than  of  right  Id.  fol.  118  b.  De  neces- 
sitate. Id.  foL  144  b.  De  consuetudine. 
Id.  foL  161  b. 

Of;  from,  out  o£  De  quolibet  burgo; 
out  of  every  borough.  Id.  foL  109  b. 
Disseysina  do  libero  tenemento ;  disseisin 
of  freehold.     Id.  foL  121  b. 

Of;  for,  to.  Plegii  de  prosequendo; 
pledges  for  prosecuting,  pledges  to  prose- 
cute. Fleta,  lib.  1,  c  21,  §  1.  Plegii  de 
parendo  juri ;  pledges  to  obey  the  law. 
Id,  lib.  2,  c  60,  §  36. 

Of;  among,  from.  Quilibet  de  popuh; 
any  one  of  tne  people.     Bract,  fol.  118  iC 

Of;  in  consequence  o£  Obiit  de  plaga; 
he  died  of  the  wound.     Id.  fol.  138. 

Of;  out  of,  issuing  or  derived  from. 
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Redditu*  de  tenemento  ;  rent  of  a  tenement 
Id,  fol.  184.  Le  corpore ;  of  the  body. 
7  Co.  41  b. 

Of;  from,  under.  Tenere  de  rege;  to 
hold  of  the  king.     Bract,  fol  106. 

Of;  by,  upon.  /V^ia  de  «e;  felony  of 
himself.     Id,  fol.  150. 

Of;  out  of,  with.  Fiat  meuuagium  de 
hoico  communi;  a  messuage  shall  be  built 
of  common  wood.     Id,  foL  97  b. 

Of;  as  to,  in  regard  to.  De  hoc.  Id, 
foL  lis,  et  passim.  Si  de  hoc  constare 
possit ;  if  it  can  be  made  to  appear  in  re- 
gard to  this.     Id.  fol  131. 

Of;  in.  De  termino  ;  of  the  term.  Id, 
passim,  De  iiinere.  Id,  De  placitOj 
(q.  V.) 

Of;  on.  De  materia;  on  the  subject 
Id,  fol  130,  et  passim. 

Of;  in  the  sense  of  the  genitive  case. 
Aligiu)  tempore  de  die  vel  de  nocte  ;  at  any 
time  of  the  day  or  night  Id,  fol  110. 
Seysinade  hcereditate;  seisin  of  the  inheri- 
tance. Id.  foL  ISO,  ffominibus  de leme- 
mewe,  et  hallivis  de  Donewiz;  to  the  men 
of  Yarmouth,  and  the  bailifb  of  Dunwich. 
Id,  fol  118. 

Of;  in  the  sense  of  part  or  portion.  Ni* 
hil  restituetur  ei  de  precio  qtwd  solvit ;  no 
part  of  the  price  that  he  paid  shall  be  re- 
stored to  him.     Id,  fol  151. 

Of ;  in  the  sense  of  crimmal  participa- 
tion. '  Indictari  de  latrocino;  to  be  in- 
dicted of  larceny.  Id,  fol  132.  Culpa- 
biles  de  komicidio  ;  guilty  of  homicide.  Id, 
fol  121.  De  crimine  convictus  ;  convicted 
of  crime.    Id,  fol  123  b. 

From.  De  loco  in  locum;  from  place  to 
place.  Id,  fol.  115  b.  De  verbo  in  ver- 
bum;  from  word  to  word.  Id,  fol  111, 
146. 

For.  Ad  respondendum  de  pretio  ;  'to  an- 
swer for  the  price.  Id.  fol  121  b.  De 
debito ;  for  the  debt     Fleia^  lib.  2,  c.  63, 

§6. 

For;  in  respect  oil  De  bono  et  malo  ; 
for  good  and  ul.     Bract,  fol  143  b. 

For;  about  De  reagere;  to  sue  for  a 
thing ;  to  go  to  law  about  it  Id.  fol 
113b. 

By  ;  according  to.  De  jure  gentium  ; 
by  the  law  of  nations.  Id.  fol  102  b. 
De  jure  naturali;  by  the  law  of  nature. 
Id,  fol  120. 

By ;  with.  De  consilio  curice ;  by  the 
advice  or  direction  of  the  court  Id,  fol 
185  b.  De  consensu  partium;  by  consent 
of  parties.    Id,  fol  206  b. 


By;  durine.  De  noeU  vel  de  die;hj 
night  or  by  &y.  Id,  fol  184.  Dedan 
die;  by  daylight     Id,  fol  137  b. 

In.  De  cequitate;  in  equity.  /<^.  foL 
96  b.     De  factOj  (q.  v.)  ;  in  foct 

With.  De  denariis  suis  emptum;  bought 
with  his  moneys.     Id.  fol  198  b. 

*^*  The  foregoing  are  the  most  im- 
portant of  the  numerous  senses  in  which 
this  very  common  particle  occurs  in  tiie 
language  of  the  old  law,  and  in  technical 
phrases  still  in  use.  In  the  titles  of  tb 
old  English  statutes,  and  of  writs  oiiginal 
and  judicial,  as  well  as  in  the  ordmsry 
formulse  of  the  courts,  its  prevailing  sense 
is  ofy  that  is,  about^  concerning  or  respectr 
ing.  Another  very  common  use  of  it^  (as 
of  the  law  French  de^  is  to  express  tne 
genitive  case,  either  where  the  words  em- 
ployed do  not  admit  of  the  necessaiy  in- 
flection for  that  purpose,  or  where  it  was 
supposed  to  convey  the  meaning  with 
greater  aptness  and  precision.  The  exam- 
ples of  the  different  significations  are  taken, 
it  will  be  seen,  almost  without  exception, 
from  Bracton,  whose  style  may  be  con- 
sidered as  exhibiting  the  purest  specimen 
of  legal  Latinity  to  be  met  with  among  the 
ancient  writers  on  the  law  of  Eughmd. 

DE.  L.  Fr.  Of;  about,  concerning. 
De  homicides,  BritU  c  6.  De  atiomet. 
Id,  c.  126. 

Of;  out  of,  by.  Plus  d^grace  q'd'drmi; 
more  of  fevor  than  of  right     Id.  c.  69. 

Of;  out  o^  composed  o£  Que  est  fa^ 
del  jour  et  de  la  nuyt  suaunte  ;  whidi  is 
made  up  of  the  day  and  the  following 
night     Id,  c  80. 

Of;  fit)m,  under.  Que  il  tiendra  de 
lug  ;  which  he  shall  hold  of  him.  Id.  c 
68. 

Of;  in  the  sense  of  the  genitive  case. 
Brefe  de  droit;  writ  of  right  Id  passim. 
En  route  de  coroner;  in  uie  roll  of  the  co- 
roner.    Id.  c  24,  26. 

Of;  in  the  sense  of  connection  or  relation. 
De  son  saunk  ;  of  his  blood.     Id,  c  23. 

Of;  in  the  sense  of  criminal  participation. 
Coupablesde/elome;  guilty  of  felony.  Id» 
c24. 

Of;  in  the  sense  of  character  or  quali^. 
De  fraunk  estate  ;  of  free  estate.    /<i.c49. 

Of;  in  the  sense  of  attainment  Be 
age.  Id,  c  74.  De  plegn  age  ;  of  full  age. 
Id,  ibid. 

Of;  in  the  sense  of  possession.  Seisine 
de  son  heritage  ;  seisin  of  his  inheritance. 
Id.  ibid. 
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Of;  ontof;  in  the  sense  of  dispossession. 
Engeite  de  ionfraunk  tenement;  ejected  of 
his  freehold.    Id,  c.  42. 

Of;  in  the  sense  of  privation.  Delayer 
de  lour  droit ;  to  delay  of  their  right  Id, 
C.84. 

To;  (with  the  infinitive).  Plegges  de 
9uer ;  pledges  to  prosecute.  Id,  c.  24. 
Plegges  de  respandre  et  de  retomer;  pledges 
to  answer  and  to  return.  Id,  c.  28.  So- 
mauns  de  estre  ;  summoned  to  be.  Id,  ibid, 
Destreintz  de  vener;  distrained  to  appear. 
Id,  ibid,  Jugement  de  estre  treyne  et  pen- 
du ;  judgment  to  be  drawn  and  hanged. 
Id,  c  23. 

From ;  (in  time).  De  ceo  jour  en  avaunt ; 
from  this  day  forward.  Id,  c  68.  Dejour 
en  jour.     Id,  c.  78. 

From ;  (in  place).  Exyl  de  noetre  roy- 
alme;  banishment  nrom  our  realm.  Id,  c 
16. 

From ;  in  the  sense  of  origin  or  deriva- 
tion. Descent  de  un  cep ;  descent  from 
one  stock.     Id.  c.  10, 

For;  in  return  for.  Dues  de  ma  por- 
eion ;   due  for  my  portion.    Id,  c  68. 

By.  De  un  baron  a  une  femme  ;  by  a 
husband  to  a  wife.     Id,  c.  102. 

By;  according  to.  De  ley;  according 
to  Jaw.      Yearb,  T.  5  Edw.  III.  6. 

In.  De  play  [or  plee^  de  terre  ;  of  (in) 
a  plea  of  land.  Britt,  c  123.  De  fee. 
Id,  passim. 

On.  De  costs  ;  on  the  side.  Id,  c.  1 1 9. 
De  partpiere,  com£  depart  le  mere  ;  on  the 
side  of  the  father,  as  on  the  side  of  the 
mother.     Id,  c  89.  * 

With.  De  dirs  enkes;  with  different 
inks.     Id.  c.  48. 

With;  by.  De  la  eonsente;  with  the 
consent.     Id,  c  24. 

DE  ACQUIRENBO  RERUM  DOMI- 
NIC. Lat.  Of  (about)  acquiring  the  own- 
ership of  things.  Dig,  41.  1.  iract,  lib. 
2,  fol.  8  b. 

DE  ADMENSURATIONE  DOTIS, 
Breve.  I*.  Lat  Writ  of  admeasurement 
of  dower.  A  writ  which  lies  where  a  widow 
has  assi^ed  to  her,  by  the  heir  or  his  guar- 
dian, more  land  as  dower  than  rightly  be- 
longs to  her ;  conunanding  the  sheriff  to 
cause  the  dower  to  be  admeasured.  Beg, 
Grig.  171.  F,  N,  B,  148,  F.  G.  3  Bl 
Com.  383.  1  Steph,  Com,  254.  See  Ad- 
measurement  of  dower, 

I>E    ADMENSURATIONE    PASTU- 
R./E.      See  Admeasurement  of  pasture, 
DE       ADVISAMENTO    CONSILII 


NOSTRL  L.  Lat  With,  or  by,  the  ad- 
vice of  our  council.  A  phrase  used  in  the 
old  writs  of  summons  to  parliament  Beg, 
Jud,  Appendix,  7,  8.  CrahVs  Hist,  Eng. 
Law^  240. 

DE  ^QUITATE.  L.  Lat  In  equity. 
Dejure  stricto,  nihil  possum  vendicare,  de 
aequitate  tamen,  nullo  modo  hoc  obiinet ; 
in  snict  law,  I  can  claim  nothing,  but  in 
equity  this  by  no  means  obtains.  Fleta^ 
lib.  3,  c  2,  §  10. 

DE  ^ETATE  PROBANDA,  ^reve.  L. 
Lat  Writ  of  (about)  proving  age.  An  old 
vmt  which  lay  to  the  escheator  or  sheriff 
of  a  county,  to  summon  a  jury  to  inquire 
whether  the  heir  of  a  tenant  in  capite^ 
claiming  his  estate  on  the  ground  of  full 
age,  was,  in  fact,  of  age  or  not*  Beg,  Orig, 
294.     F.  N,  B,  257. 

DE  ALEATORIBUS.  Lat  About 
gamesters.     Dig,  11.  6. 

DE  ALLOCATIONE  FACIENDA, 
Breve,  L.  Lat  Writ  for  making  an  allow- 
ance. An  old  writ  directed  to  the  lord 
treasurer  and  barons  of  the  exchequer,  for 
allowing  certain  oflScers  (as  collectors  of 
customs,)  in  their  accounts,  certain  pay- 
ments made  by  them.*     Beg,  Orig,  192, 

DE  ALTO  ET  BASSO.  L  Lat  [L. 
Fr.  de  haut  et  de  ba^s,'\  Of  high  and  low. 
A  phrase  anciently  used  to  denote  the  ab- 
solute submission  of  all  differences  to  arbi- 
tration. Cowell,  voc.  Alto  et  basso,  Stat. 
Wallice,  12  Fdw,  1.  2  Beeves*  Hist,  Eng, 
Law^  96.     See  De  haut  et  de  bass, 

DEAMBITU.  Lat  Concerning  bribe- 
ry. Ambitus  (bribery)  was  the  subject  of 
several  of  the  Roman  laws;  as  the  Lex 
Aufidiay  the  Lex  Pompeia,  the  Lex  Tullia, 
and  others.     See  Ambitus, 

DE  AMPLIORI  GRATIA.  L.Lat  Of 
more  abundant  or  especial  grace.     Toums. 

bE'ANN.O  BISSEXTILL  Of  the  bis- 
sextile  or  leap  year.  The  title  of  a  statute 
passed  in  the  21st  year  of  Henry  IIL 
which  in  fact,  however,  is  nothing  more 
than  a  sort  of  writ  or  direction  to  the  jus- 
tices of  the  Bench,  instructing  them  bow 
the  extraordinary  day  in  the  leap  year  was 
to  be  reckoned  in  cases  where  persons  had 
a  day  to  appear  at  the  distance  of  a  year, 
as  on  the  essoin  de  malo  lecti,  and  the  like. 
It  was  thereby  directed  that  the  additional 
day  should,  together  with  that  which  went 
before,  be  recKoned  only  as  one,  and  so, 
of  course,  within  the  preceding  year.  1 
Beevet^  Hist,  Eng,  Law^  266.  See  Bissextile. 
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DE  ANNUA  PENSIONE,  Breve.  L. 
Lai.  Writ  of  annual  pension.  An  ancient 
writ  by  which  the  king  having  a  yearly 
pension  due  him  out  of  an  abbey  or  priory 
lor  any  of  his  chaplains,  demanded  the 
same  of  the  abbot  or  prior,  for  the  person 
named  in  the  writ  Reg.  Orig,  265  b,  307. 
F.  N.  B.  231  G.     Termes  de  la  Ley. 

DE  ANNUO  REDDITU,  Brevk  L. 
Lat  [L.  Fr.  brefe  tTannuitie,]  A  writ  of 
annuity.  A  writ  for  recovering  an  annuity 
whether  payable  in  money  or  goods.  Beg, 
Orig.  158  b.  FUta,  lib.  2,  c.  63,  §  3. 
F.  N.  B.  162  Au  2  Reevet'  Hut  £ng. 
Law,  268. 

DE  APOSTATA  CAPIENDO,  Breve. 
L.  Lat  Writ  for  taking  an  apostate.  A 
writ  which  anciently  lay  against  one  who, 
having  entered  and  professed  some  order 
of  religion,  left  it  and  wandered  up  and 
down  the  country,  contrary  to  the  rules  of 
his  order,  commanding  the  sheriff  to  appre- 
hend him,  and  deliver  him  again  to  his  abbot 
or  prior.  Beg.  Orig.  71  b,  267.  F.  N.  B. 
233   234 

DE  APPELLATIONIBUS.  Lat  About 
appeals.     Dig.  49.  1. 

DE  ARBORIBUS  C^DENDIS.  Ut 
About  cutting  trees.     IHg.  43.  27. 

DE  ARRESTANDIS  BONIS  NE  DIS- 
SIPENTUR,^revc.  L.Lat  An  old  writ 
which  lay  to  eeize  goods  in  the  hands  of  a 
party  during  the  pendency  of  a  suit,  to  pre- 
vent their  being  made  away  with.  Reg. 
Orig.  126  b. 

DE  ARRESTANDO  IPSUM  QUI 
PECUNIAM  RECEPIT,  Breve.  L.  Lat 
An  old  writ  which  lay /or  the  apprehension 
of  one  who  had  taken  the  king's  prest  money 
to  serve  in  the  war,  and  hid  himself  when 
he  should  go.     Reg.  Orig.  24  b.     Blount. 

DE  ARTE  ET  PARTE.  L.  Lat  Of 
old  Scotch  law. 
part  2,  p.  66. 
See  Art  and  part. 

DE  ASPORTATIS  RELIGIOSORUM. 
L.  Lat  Concerning  the  property  of  reli- 
gious persons  carried  away.  The  title  of 
the  statute  36  Edward  L  passed  to  check 
the  abuses  of  clerical  possessions,  one  of 
which  was  the  waste  they  suffered  by  being 
drained  into  foreign  countries.  2  Reeve? 
Hist.  Eng.  Law,  167.     2  Inst.  680. 

DE  ASSISA  CONTINUANDA,  Breve. 
See  De  continuando  assisam. 

DE  ASSISA  PROROGANDA,  Breve. 
L.  Lat  Writ  for  proroguing  an  assise. 
A  writ  anciently  directed  to  the  justices 


art  and  part    A  phrase  in  < 
1  Pitcaim's  Crim.  Trials, 


assigned  to  take  assixea,  commandmgthem 
to  prorogue  or  pos^>one  an  as^ze  to  i  cer- 
tain day ;  where  on«  of  the  parties  coold 
not  attend,  in  consequence  of  being  em- 
ployed in  the  Idng^s  service.  Beg.  Orig. 
207  b,  221  b. 

DE  ATTORNATO  RECIPIENDO, 
Breve.  L.  Lat  Writ  for  Beceiviog  an  at- 
torney. A  writ  which  anciently  lay  to  tk 
judges  of  a  court,  requiring  them  to  receire 
and  admit  an  attorney  for  a  party.  Big. 
Orig.  26  b,  172,  et  passim.  F.  N.  B, 
166  D. 

DE  AUDIENDO  ET  TERMINANDO. 
L.  Lat  [L  Fr.  <f  oyer  et  terminer.]  For 
hearing  and  determining ;  to  hear  and  de- 
termine. The  name  of  a  writ,  or  rather 
commission,  granted  to  certain  justices,  to 
hear  and  determine  cases  of  heinoua  misde- 
meanour, trespass,  riotous  breach  of  the 
peace,  &c.  Reg.  Orig.  123,  etseq.  F.N, 
B.  110  B.     See  Oyer  and  Terminer. 

DEAUXILIO.  KLat  Of  aid  i^ 
lib.  1,  c.  33,  §  8. 

DE  AVERnS  CAPnS  IN  WTTHEB^ 
NAMIUM,  Breve.  L.  Lat  Wrhforta- 
king  cattle  in  withernam.  A  writ  which 
lay  where  the  sheriff  returned  to  %flvna 
writ  of  replevin,  ihai  the  cattle  or  goods, 
kc,  were  eloined,  ^c ;  by  which  he  was 
commanded  to  t^e  the  cattle  of  the  de- 
fendant in  withernam,  and  detain  them 
until  he  could  repleTy  the  other  cat^ 
Reg.  Orig.  32.  F.  N.  B.  73,  E.  F.  See 
Withernam. 

DE  AVERUS  REPLEGLANDIS,^rfl«^ 
L.  Lat  Writ  for  replevying  beaats.  A 
writ  directed  to  the  shenff,  commandiii^ 
him  to  cause  to  be  replevied  for  a  party  his 
beasts  or  chattels,  &c,  which  another  bad 
taken  and  unjustJy  detained.  Reg.  Orig. 
81.  Otherwise  called  a  writ  de  replegiert 
de  averiis.  F.  N.  B.  68  E.  The  old  writ 
of  replevin.  See  Replegiari  facku,  Be- 
plevin. 

DE  AVERIIS  RETORNANDia  L. 
Lat  For  returning  the  cattle.  A  tCTi 
implied  to  pledges  given  in  the  old  action 
of  replevin.  2  Rewe^  HisL  JSng.  X«f, 
177. 

DE  AVO,  Breve.  L.  Lat  Writ  of  aid 
or  ayle.     Reg.  Orig.  226. 

DE  BANCO.  L.  Lat  Of  the  BeacL 
A  term  formeriy  implied  in  England  to  the 
justices  of  the  Court  of  Common  Pleas,  or 
Bench,  as  it  was  originally  styled.  Bex 
justitiariis  suis  de  banco,  salutem;  the 
king  to  his  justices  of  theBeBdi,  gieetiiig* 
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Beg,  Orig,  19  et  passim.  Coram  Justi- 
Hariis  nostris  de  banco ;  before  our  justices 
of  the  BencL  Id.  168,  et  passim,  A  dis- 
tinction was  made  between  the  phrases 
carta  nostra  de  banco,  (our  court  of  the 
bench,)  and  curia  de  banco  ndstro,  (the 
court  of  our  bench) ;  the  former  being  held 
to  signify  the  Common  Bench  or  Common 
Pleas,  the  latter  the  King's  Bench.  1 
Stra.  302. 

DE  BENE  ESSE.  L.  Lat  [L.  Fr. 
del  hien  estre,']  In  old  practice  and  con- 
Feyancing.  Of  well  bemg;  of  form;  of 
mere  form ;  of  necessary,  si^cient  or  advi- 
sable form ;  of  good  precaution ;  of  con- 
tingent or  possible  utility  or  necessity ;  of 
conditional  or  permissive  validity.  To 
pass  as  a  matter  of  form  ;  to  be  advisable  in 
point  of  form  ;  to  be  allowed  as  of  present 
formal  sufficiency,  with  reference  to  some- 
thing future.     See  infm. 

In  modem  practice.     Of  well  being ;  of 
present  or  temporary  formal  sufficiency;  of 
conditional  validity ;  conditionally.     To  be 
good  or  valid  for  the  present,  subject,  how- 
ever, to  some  future  and  further  proceed- 
ing.— ^A  term  applied  to  such  acts  or  pro- 
ceedings as  are  done  or  permitted  to  take 
place  in  an  action,  but  the  validity  or  eflFect 
of  which  depends  upon  some  subsequent 
act,  fact,  matter  or  proceeding.     Thus,  to 
declare  de  bene  esse  m  a  bailable  action,  is 
to  declare  on  amditian  that  bail  is  duly 
put  in,  which  is  expressed  by  the  endorse- 
ment of  the  words  "  de  bene  esse  "  on  the 
declaration  itself.     When  bail  is  put  in, 
the  declaration  becomes  absolute,  as  in 
other  cases.     1  Archh,  Pr.  121.     1  Tidd^s 
Pr.  419.     To  examine  a  witness  de  bene 
esse  is  to  examine  him  out  of  court  before 
the  trial,  subject  to  the  continpencg  of  his 
being  able  to  attend  court  at  Uie  trial.    If 
he  be  unable  to  attend,  such  examination 
is  good,  and  the  deposition  may  be  read  in 
evidence  on  the  trial.     But  if  he  be  able 
to  attend,  the  examination  is  of  no  vali- 
dity, and  he  must  be  examined  again  at 
the  trial    in  the  usual  way.     Grah,  Pr, 
584.     1    Burr.  Pr,  212,  447.     The  com- 
mon practice  of  allowing  a  jury  to  find  a 
verdict  subject  to  the  opinion  of  the  court, 
is  properly  a  proceeding  de  bene  esse,  and 
was  anciently  so  called,  as  it  still  is,  occa- 
sionally.    Dyer  J  55  b,  120.     And  see  1 
Leon.  5. 

♦j^*  The  precise  literal  meaning  of  this 
very  old,  but  still  common  technical  ex- 
presaion,  (the  practical  import  of  which  is 


well  enough  understood,)  seems  to  have 
been  a  matter  of  uncertainty  and  difficulty 
ever  since  the  time  of  Co  well,  who  observes 
that  **  de  bene  esse  are  common  Latin  words, 
but  their  meaning  something  more  dark." 
This  obscurity  has  doubtless  principally 
arisen  from  the  peculiar  structure  of  the 
phrase  itself,  which  has  rendered  a  literal 
translation  into  English  a  matter  of  so  much 
difficulty,  that  most  interpreters,  following 
Cowell's  example,  have  contented  them- 
selves with  expressing  the  sense  in  terms 
of  as  close  approximation  as  was  supposed 
practicable.  From  this  circumstance,  in 
connection  with  the  apparent  absence  of 
words  expressive  of  the  idea  of  condition, 
now  inseparable  from  its  meaning,  it  has 
sometimes  been  supposed  to  be  a  fragment 
of  a  longer  phrase  or  sentence,  which  sup- 
plied the  words  (now  lost)  necessary  to 
complete  the  sense.  A  reference  to  its 
origm,  however,  will  tend,  it  is  believed, 
to  show  that  it  is  not  only  perfect  in  itself, 
and  as  well  constructed  as  many  other 
phrases  in  the  same  technical  dialect,  but 
that  the  material  idea  of  condition  is  still 
inherent  in  its  emphatic  word  bene,  though 
in  a  great  degree  obscured  by  the  more 
modem  application  of  it  The  phrase  it- 
self, it  may  be  observed,  appears  to  have 
been  not  originally  a  Latin  one,  but  a  very 
literal  tran Nation  of  the  law  French  del 
bien  estre,  of  which  more  wiU  be  said  pre- 
sently. This,  at  least,  may  be  assumed 
from  the  circumstance  that  it  is  not  to  be 
found  in  Bracton, — the  great  source  of 
most  of  the  technical  Latin  of  the  English 
law, — while  in  the  law  French  of  Britton 
it  not  only  occurs  in  form,  but  its  compo- 
nent words  are  constantly  used  in  con- 
nections which  throw  an  important  light 
upon  its  meaning.  Thus,  in  the  chapter  De 
chartres,  in  explaining  the  forms  of  the 
charters  or  deeds  of  the  time,  and  what 
words  were  advisable  or  necessary  to  be 
used  in  them,  it  b  said  by  this  author,  of 
certain  words,  *^  Car  teles  paroles  sount 
plus  del  bien  estre  que  de  la  substaunee  de 
la  besoigne,  nequedent  tout  soient  teles  proles 
mys  en  escritz,  eles  ne  grevent  nient;*^  which 
may  be  literally  rendered,  "  for  such  words 
are  more  of  form  (more  de  bene  esse)  than  of 
necessary  substance ;  nevertheless,  if  they 
are  put  in  writings,  they  do  no  harm." 
Britt,  c  39.  The  context  here  plainly 
shows  the  meaning  of  del  bien  estre  to  be, 
of  form, — literally,  of  well  being, — which 
may  be  considered  the  original  sense ;  bien^ 
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the  emphatic  word.  Hike  the  Latin  bene,) 
being  continoallj  used  bj  the  same  author 
to  denote  fomij  with  the  modifications  of 
mere  or  indifferent  form,  (as  in  the  passage 
quoted,)  iufficient  form,  nece$9ary  form,  and 
advitahle  form,  according  to  its  yariotis 
applications.  Thus,  a  writ  is  said  to  be 
mye  bien  conceu,  not  well  conceived,  that 
is,  insufficient  in  form,  or  not  framed  ac- 
cording to  a  necessary  prescribed  form. 
BritL  c  48.  So,  it  is  said  of  certain  de- 
fendants in  a  writ, — ils  $e  mittent  bien  en 
DieUy  et  en  la  graund  a#me;  they  put 
themselves  well  (that  is,  in  solemn  form) 
on  God,  and  on  the  grand  assise.  Id,  ibid. 
The  corresponding  English  word  "  weU  "  is 
constantly  used  in  the  old  reports,  in  pre- 
cisely the  same  sense ;  the  phrase  of  the 
court  being, — ^where  a  writ  or  count  is  ob- 
jected to  as  insufficient  in  form,  and  held 
to  be  good — **  the  writ  (or  count)  is  tw//." 

Another  modification  of  this  radical  idea 
of  form  expressed  by  the  word  bien,  (and 
the  most  important  one  for  the  purpose  of 
the  present  illustration,)  is  that  of  advita- 
ble  form.  Thus,  where  the  insertion  of  a 
word  or  clause  in  an  instrument  is  recom- 
mended as  advisable  or  prudent,  the  lan- 
guage of  the  author  already  quoted  is, — 
/ait  bien  a  eepecifier;  it  is  well  to  specify, 
(or  bon  est  de  espectfier,  it  is  good  to  spe- 
cify ;  ett  bone  cautele,  it  is  a  good  precau- 
tion,) as  distinguished  from  "  eotnendra,''^ 
or  ^^  neeesearie,  which  are  the  words  used 
where  a  form  is  directed  as  necessary. 
Britt.  c  80.  So,  in  regard  to  miscellaneous 
matters  of  practice,  it  is  constantly  said, — 
fait  bien  a  prendre  gages,  it  is  weU  to  take 
pledges  or  security ;  fait  bien  examiner  le 
verdit,  it  is  well  to  examine  the  verdict; 
and  the  like.  Id,  cc  51,  97.  It  is  from 
this  ancient  sense  of  bien  or  6fti«,— (still 
accurately  expressed  by  the  English  ^^toell,^) 
— the  radical  idea  of  which  is,  form  ob- 
served with  reference  to  future,  rather  than 
present  use  or  effect, — that  the  phrase  de 
bene  esse  appears  to  have  derived  the  sense 
of  conditional  validity,  now  inseparable 
from  its  meaning  in  practice,  and  which 
has  already  been  sufficiently  explained. 

From  the  first  quotation  aoove  given 
from  Britton,  it  will  be  seen  that  del  bien 
estre  was  employed  at  the  remote  age  of 
that  author,  as  a  phrase  in  the  law  of  con- 
veyancing. As  early  as  the  time  of  Dyer, 
however,  it  (or  its  I^tin  equivalent,  de  bene 
esse)  seems  to  have  become  more  exclu- 
tivedy  used  as  a  technical  term  of  practice, 


and  in  nearly  or  quite  the  sense  which  the 
hitter  phrase  now  bears.  This  will  appear 
from  the  following  passages  taken  from  the 
original  Uw  French  of  Dyer's  Reporta, 
which  are  moreover  important  as  showing 
about  what  time  the  French  became  ex- 
changed for  the  Latin  form,  which  has  ever 
since  been  used.  Al  peril  de  plaintife,  de 
bene  esse,  le  verdict  fidt  pris;  at  the  peril 
of  the  plaintiff,  de  bene  esse,  the  verdi^ 
was  taken.  Dyer,  55  b.  Le  jurie  fu^ 
charge  de  bene  esse  de  inquiremeT  des  dam- 
mages,  Ac  ;  the  jury  was  charged  de  hew 
esse  to  inquire  of  the  damages.  Id,  120  a 
Et  auxi  charge,  de  bien  esse,  d  leplainUft 
fuit,  &c, ;  and  also  charged,  de  bim  esse^  if 
the  plaintiff  was,  Ac.  Id,  120  b.  Eik 
jurie  charge  al  request  del  accessory,  de  bien 
esse,  d*enquirer  de  les  abettors,  ^c;  and 
the  jury  was  charged  at  the  request  of  the 
accessory,  de  bien  esse,  to  inquire  of  the 
abettors,  kc     Id,  ibid. 

As  to  the  peculiar  structure  of  the  phme 
de  bene  esse  in  a  grammatical  point  of  view, 
it  will  be  sufficient  to  observe  that  eiw  and 
its  compounds  are  constantly  employed  in 
law  Latin  as  substantives,  u  connection 
with  prepositions,  adjectives  and  oth« 
parts  of  speech.  In  esse  (in  being)  will 
occur  as  a  very  common  example  of  this 
kind  of  construction,  which,  though  an- 
conth  and  barbarous,  seems  to  be  necessarj 
in  order  to  express  the  intended  idea  wi& 
brevity,  and  at  the  same  time  with  entire 

Precision.  The  style  of  the  infinitiTe, 
owever,  is  still  sometimes  observed  in 
translation,  as  will  be  seen  from  the  d^ 
nitions  already  given.     See  Esse, 

DE  BIEN  ESTRE.  See  De  bene  esse, 
Del  bien  estre, 

DE  BIEN  ET  DE  MAL.  L.  Fr.  For 
good  and  evil.  A  phrase  by  which  a  party 
accused  of  a  crime  anciently  put  himself 
upon  a  jury ;  indici^ting  his  entire  submis- 
sion to  their  verdict  StcU,  Glocest  c  9, 
2  Beeve^  Hist,  Eng,  Law,  158.  See  Ds 
bono  et  malo, 

DEBIENSLEMORT.  L.Fr.  Oftiie 
goods  of  the  deceased.     Dyer,  32. 

DE  BIGAMIS.  L.  Lat  Concerning 
men  twice  married.  Tlie  title  of  the  sta- 
tute 4  Edw.  I.  st  3 ;  so  caUed  from  the 
initial  words  of  the  fifth  chapter.  S  IntL 
272.  2  Beeves"  Hist.  142.  It  eantains 
only  six  chapters,  and  from  certain  peculi- 
arities in  the  mode  of  its  passage,  it  was 
at  one  time  doubted  whether  it  was  pro- 
perly an  act  of   parliament;  but   it  has 


Digitized  by 


Google 


DE 


(429) 


DE 


always  been  received  as  one.     Id.  ibid. 
See  BigamuSy  Bigamy, 

DE  BONE  MEMORIE.  L.  Fr.  Of 
good  memory;  of  sound  mind.  StaU 
Mod.  Lev.  Fines.     2  Inst.  610. 

DE  BONIS  ASPORTATIS.  L.  Lat 
For  goods  taken  away ;  for  taking  away 
goods.  The  action  of  trespass  for  taking 
personal  property  is  technically  called  tres- 
pass de  bonis  asportatis.  1  Tidd^s  Fr.  5. 
Browne  on  Actions^  402. 

DE  BONIS  NON.  An  abbreviation  of 
De  bonis  nan  administratis^  (q.  v.)  1  Stra. 
34. 

DE  BONIS  NON  ADMINISTRATIS. 
L  Lat  Of  the  goods  not  administered. 
Where  the  administration  of  the  estate  of 
an  intestaite  is  left  unfinished,  in  conse- 
quence of  the  death,  removal,  Ac,  of  the 
administrator,  and  a  new  administrator  is 
appointed,  the  latter  is  termed  an  adminis- 
trator de  bonis  non;  L  e.  of  the  poods  of 
the  deceased  not  administered  by  the  for- 
mer administrator.  2  Steph.  Com.  243. 
An  administrator  of  this  kind  is  also  some- 
times appointed  to  succeed  an  executor. 
Id.  ibid. 

DE  BONIS  NON  AMOVENDIS,  Breve. 
L  Lat  Writ  for  not  removing  goods.  A 
writ  anciently  directed  to  the  sheriffs  of 
London,  commanding  them,  in  cases  where 
a  writ  of  error  was  brought  by  a,  defend- 
ant against  whom  a  judgment  was  re- 
covered, to  see  that  his  goods  and  chattels 
were  safely  iept  without  being  removed, 
while  the  error  remained  undetermined,  so 
that  execution  mi^ht  be  had  of  them,  &c. 
Beg.  Orig.  131  b.  Term^s  de  la  Ley. 
This  seems  to  have  been  a  local  writ 

DE  BONIS  PROKIIIS.  LLat  [LPr. 
de  biens  prqpres.l  Ol  his  own  goods ;  of  the 
proper  goods  of  a  defendant  A  term  ap- 
plicKl  to  a  judgment  rendered  against  an 
executor  or  administrator,  awarding  execu- 
tion against  his  individual  property.  2 
Archb.  Fr.  148,  149.  1  Stra.  20.  8 
WTieatan's  It.  675. 

DE  BONIS  TESTATORIS,  or  INTES- 
TATI.  Ia  Lat  Of  the  goods  of  the  tes- 
tator, or  intestate.  A  term  applied  to  a 
judgment  awarding  execution  against  the 
property  of  a  testator  or  intestate,  as  dis- 
tingoished  from  the  individual  property  of 
his  executor  or  administrator.  2  Archb. 
Fr.  148,  149.     8  Wheaton's  R  675. 

DE  BONIS  TESTATORIS  SI,  Ac, 
ET  SI  NON,  Ac,  DE  BONIS  PRO- 
PBIIS-      Li.  Lat    Of  the  goods  of   the 


testator,  [in  the  hands  of  an  executor  de- 
fendant,] if,  [he  have  so  much  thereof  in 
his  hands  to  oe  administered,]  and  if  not, 

(then  the  costs  to  be  levied,]  of  the  de- 
endant^s  own  goods.  One  of  the  forms  of 
judgment  in  an  action  against  an  executor. 
2  Archb.  Fr.  148.  18  Johns.  R.  602. 
19  Id.  266. 

DE  BONO  ET  MAJX).  L.  Lat  For 
ffood  and  evil.  A  phrase  in  old  pleadings, 
by  which  a  party  accused  or  appealed  put 
himself  upon  a  jury.  Mt  quod  tnde  culpa- 
bilis  non  sit,ponit  se  super  patriam  de  bono 
et  malo ;  and  that  he  is  not  guilty  thereof 
he  puts  himself  upon  the  country  for  good 
and  evil.  Bract.  foL  138  b.  See  Fleta, 
lib.  1,  c.  34,  §  34.  Fonit  se  super  linguas 
vestras  de  hoc,  de  bono  et  malo.  Bract. 
fol.  143  b.  The  same  as  the  Fr.  de  bien  et 
de  mcU,  (q.  v.)     4  Mod.  289. 

The  name  of  a  special  writ  of  gaol  de- 
livery. Instead  of  tne  general  commission 
of  gaol  delivery  under  which  tlie  judges  in 
England  now  act  on  the  assizes,  it  was  an- 
ciently the  course  to  issue  special  writs  of 
gaol  delivery  for  each  particular  prisoner, 
which  were  called  writs  de  bono  et  malo. 
2  Inst.  43.     4  Bl.  Com.  270. 

DEBONOGESTU.  L.Lat  For  good 
behaviour. 

DE  C-^ETERO,  DE  CETERO.  L  Lat 
[L.  Fr.  desormes!\  Henceforth,  hencefor- 
ward ;  hereafter,  in  future.  Magna  Charta, 
9  Hen.  IIL  cc  23,  24,  26,  32,  35,  36. 
Quod  voluntas  donatoris  de  cetero  obser- 
vetur  ;  that  the  will  of  the  donor  be  hence- 
forward observed.  Stat.  De  Bonis,  13 
Edw.  1.  c.  1.  De  caetero  non  recedant 
querentes  b,  curia  domini'  regis,  pro  eo  quod 
tenementum  transfertur  de  uno  in  alium ; 
hereafter  plaintiffs  shall  not  go  [L  e.  as  un- 
successful in  their  actions]  from  the  king's 
court,  because  the  tenement  is  transferred 
from  one  to  another.  Stai.  Westm.  2,  c.  24. 
Nulla  riparia  defendatur  de  cetero;  no 
river  shall  hereafter  be  enclosed.  *  Mag- 
na Charta,  9  Hen.  HI.  c.  16.  See  Id. 
c.  28. 

DE  CALCETO  REPARANDO,  Breve. 
L.  Lat  Writ  for  repairing  a  causeway. 
An  old  writ  bj  which  the  sheriff  was  com- 
manded to  distrain  the  inhabitants  of  a 
place  to  repair  and  maintain  a  causeway, 
&c.     Reg.  Orig.  164. 

DE  CAPITALIBUS  DOMINIS  FEO- 
DL  L.  Lat  Of  the  chief  lords  of  the  fee. 
A  phrase  in  ancient  charters,  denoting  the 
tenure  by  which  the  estate  granted,  was  to 
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be  held.  2  Bl.  Com.  208, 200.  See  Chief 
Lard. 

DE  CAPITE  MINXmS.  Liit  Of 
those  who  have  lost  their  $tatu9,  or  civi] 
condition.  Dip.  4.  5.  See  Capitit  de- 
minuUo. 

DE  CARTIS  [or  CHARTIS]  RED- 
DENDIS,  Breve.  Writ  for  rendering  or 
re-delivering  charters,  or  deeds.  A  writ  of 
detinae  of  charters.  Beg.  Orig.  150  b. 
F.  N.  B.  1 38.     See  De  eatallie  reddendie. 

DE  CATALLIS  REDDENDIS,  Breve. 
L.  Lat  Writ  for  rendering  chattels.  A 
writ  to  compel  the  specific  delivery  of  chat- 
tels detained  from  the  owner.  Beg.  Orig. 
130  b.  0.  N.  B.  63.  A  writ  of  detinue. 
F.N.B.U^.     CoweU. 

DE  CAUTIONE  ADMITTENDA, 
Breve.  Writ  to  take  caution  or  security. 
A  writ  which  anciently  la^  against  a  bishop 
who  held  an  excommunicated  person  in 
prison  for  his  contempt,  notwithstanding  he 
nad  offered  sufficient  security  (idoneam 
cautionem)  to  obey  the  commands  of  the 
church;  conmianding  him  to  take  such 
security  and  release  the  prisoner.  Beg. 
Orig.  66.     F.  N.  B.  63,  C. 

DE  CERTIFICANDO,  Breve.  L.  Lat 
A  writ  for  certifying,  or  requiring  a  thing 
to  be  certified.  A  species  of  certiorari. 
Beg.  Orig.  151,  152  b. 

DE  CERTIORANDO,  Breve.  L.  Lat 
A  writ  for  certifying.  A  writ  directed  to 
the  sherifiT,  requiring  him  to  certify  to  a 
particular  fact     Beg.  Orig.  24. 

DE  CETERO.  L.  Lat  Henceforth; 
hereafter.     See  De  ccetero. 

DE  CHAMPERTIA,  Breve.  L.  Lat 
Writ  of  champerty.  A  writ  directed  to 
the  justices  of  the  bench,  commanding  the 
enforcement  of  the  statute  of  champertors. 
Beg.  Orig.  183.  F.  N.  B.  172.  See 
Champerty. 

DE  CHAR  ET  DE  SANK.  L  Fr.  Of 
flesh  and  blood.  Affaire  rechat  de  char  et 
de  sank.  Words  used  in  claiming  a  per- 
son to  be  a  villein,  in  the  time  of  Edward 
H.     Yearb.  P.  1  Edw.  II.  p.  4. 

DE  CHIMINO,  Breve.  L.  Lat  Writ 
of  way.  A  writ  for  the  enforcement  of  a 
right  of  way,  (chiminum).  A  species  of 
quod  permittat.  Beg.  Orig.  155.  See 
Qtuxi  permittat. 

DE  CIBARHS  UTENDIS.  L.  Lat 
Of  victuab  to  be  used.  The  title  of  a 
sumptuary  statute  passed  10  Edw.  IIL  st 
3,  to  restrain  the  expense  of  entertainments. 
Barringt.  Obe.  Stat.  240. 


DE  CLAMLA  ADMITTENDA  IN  IH. 
NERE  PER  ATTORNATUM,  Breve. 
L.  Lat  An  ancient  writ  by  which  tlie 
king  commanded  the  justices  tn  eyre,  to  ad- 
mit a  person's  claim  by  attorney^  who  w« 
employed  in  the  king's  seiVice,  and  codd 
not  c<HEe  in  his  own  person.  Beg.  Ori§. 
10  b. 

DE  CLAMIO  HABBNDO.  L  Lat 
For  having  a  claim.  FUtOj  fib.  5,  c  41, 
§3. 

DE  CLARO  DIE.  L.  Lat  By  day- 
light    Fleta,  lib.  2,  c.  76,  §  8. 

DE  CLAUSO  FRACTO.  L  Lat  Of 
close  broken;  of  breach  of  cloee.  See 
ClauMum  /regit. 

DE  CLERICO  ADMITTENDO,  Brtn. 
L.  Lat  Writ  for  admitting  a  clerk.  Tbe 
writ  of  execution  in  a  quare  impedit,  di- 
rected to  the  bishop,  and  commanding  him 
to  admit  the  plaintiff's  clerk.  Othenrue 
called  a  writ  ad  admittendum  clericum.  S 
ChitL  BL  Com.  413,  and  note.  3  Stepk 
Com.  665,  and  note. 

DE  CLERICX)  CAPTO  PER  STA- 
TUTUM  MERCATORIUM  DELIBfr 
RANDO,  Breve.  L.  Lat  Writ  for  de- 
livering a  clerk  arrested  on  a  statute 
merchant  A  writ  for  the  deliTcry  of  i 
clerk  out  of*  prison,  who  had  been  takes 
and  imprisoned  upon  the  breach  of  a 
statute  merchant  keg.  Orig.  147  b.  See 
CUricfii. 

DE  CLERICO  CONVICTO  DELIBE- 
RANDO,  &c..  Breve.  See  Ad  deUberemr 
dum  clericum^  Beg.  Orig.  60. 

DE  CLERICO  INFRA  SACROSOR- 
DINES  CONSTITUTO  NON  ELIGEN- 
DO  IN  OFFICIUM,  Breve.  L  Lat  A 
writ  directed  to  bailiffs,  or  others  who  had 
thrust  a  bailiwick  or  beadleship  upon  one 
in  holy  orders,  commanding  them  to  re- 
lease him,  or  to  desist  from  their  attempts 
to  compel  him  to  discharge  the  ofilce.  Be^* 
Orig.  187  b. 

DE  CLERO.  L.  Lat  Conccminff  the 
clergy.  The  title  of  the  statute  25  Edw. 
IIL  st  3;  containing  a  variety  of  pro- 
visions on  the  subject  of  presentations,  in- 
dictments of  spiritual  persons,  and  the  like. 
2  Beeves'  Hist.  Eng.  Law,  378.  CrMt 
Hist  270. 

DE  COMBUSTIONE  DOMORUM.  L 
Lat  Of  house-burning.  One  of  the  kinds 
of  appeal  formerly  in  use  in  England.  BmcL 
fol.  146  b.     2  Beeva^  Hut.  38. 

DE  COMMUNI  CONSILIO  REGKL 
L.  Lat    By  the  common  council,  (or  par 
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liament)  of  the  kingdom.  A  phrase  an- 
ciently nsed  in  reciting  the  passage  of 
statutes.  Beg.  Or  iff,  16.  See  Commune 
concilium. 

De  communi  consilio,  super  negotiis  qui- 
husdam  arduie  et  urgentibus  regem^  statumj 
dtfenmonem  regni  AnglicB  et  ecclesice  Anglir 
cance  concementibus  ;  [to  consult  together] 
■  in  parliament,  upon  certain  diffici^t  and 
urgent  matters  i^ecting  the  king  and  the 
state  and  defence  of  the  realm  and  church 
of  England.     1  Bl.  Com.  169. 

DE  COMMUNI  DIVIDUNDO.  Lat 
For  dividing  a  thing  held  in  common.  The 
name  of  an  action  given  by  the  civil  law. 
Inst.  4.  6.  20.  Id.  4.  17.  6.  Bract,  fol. 
443  b.  Fleta,  lib.  6,  c  9,  §  1.  See  Com- 
muni dividundo. 

DE  COMON  DROIT.  L  Fr.  Of 
common  right,  that  is,  by  the  conmion  law. 
Co.  LitL  142  a.     See  Common  law. 

DE  COMPTJTO,  j5reve.  L.  Lat  Writ 
of  account.  A  writ  commanding  a  defend- 
ant to  render  a  reasonable  account  to  the 
plaintiff,  or  show  cause  to  the  contrary. 
Reg.  Orig.  136—138.  F.  N.  B.  117  E. 
The  foundation  of  the  modem  action  of 
account     See  Account,  Computus. 

DECONFLICTULEGUM.  Lat  Con- 
cerning the  conflict  of  laws.  The  title  of 
aeveral  works  written  on  that  subject  2 
KenCs  Com.  465. 

DE  CONJIJNCTIM  FEOFFATIS.  L. 
Lat.  Concerning  persons  jointly  enfeoffed, 
or  seised.  The  title  of  the  statute  34  Ed- 
ward I.,  which  was  passed  to  prevent  the 
delay  occasioned  by  tenants  in  novel  dis- 
seisin, and  other  writs,  pleading  that  some 
one  else  was  seised  jointly  with  them.  2 
Heevei  Hist.  Eng.  Law,  243. 

I>E  CONSANGUINEO,  Breve.  L  Lat 
Writ  of  cosinage.  Reg.  Orig.  226.  F.  N. 
JS,  221  K.  See  Consanguineus,  Cosin, 
Oosinage. 

r>E  CONSANGUINITATE,  Breve.  L. 
Lat-  Writ  of  cosinage.  Co  Litt.  160  a. 
1  jReeves'  Hist.  363. 

jyE  CONSILIO.  L.  Lat  In  old  prac- 
tice. Of  counsel.  James  Dyer  treit  le 
scire  facias,  et  fuit  de  consilio  petentis  in 
ma^terra;  James  Dyer  drew  the  scire  facias, 
and  "WSA  of  counsel  for  the  plaintiff  in  the 
jn&tter.  Dyer,  34  b,  (Fr.  ed.)  See  De 
caun^^^^  ^  consiliis. 

I>B  CONSILIO.  L.  Lat  In  old  cri- 
jiiiiial  law.  Of  counsel ;  concerning  coun- 
sel or  Advice  to  commit  a  crime.  Fleta, 
Ub-  1,  c31,§8. 


DE  CONSILIO  CURLE.  L.Lat  By 
the  advice  or  direction  of  the  court  Bract. 
fol.  346  b. 

DECONSPIRATIONE,^r«;(?.  L.Lat 
Writ  of  conspiracy.  A  writ  which  lay 
where  two  or  more  persons  maliciously  and 
covinously  conspired  to  indict  a  person 
falsely,  and  forwards  he  who  was  indicted 
was  ac(mitted.  Reg.  Orig.  134.  F.  JV. 
B.  114  D,  115  G.  2  Reeves'  Hist.  328, 
3  Bl.  Com.  126.     See  Conspiracy. 

DE  CONSTITUTA  PECUNU.  See 
Actio  de  pecunia  constitutor 

DE  CONSUETUDINIBUS  ET  SER- 
VITIIS,  Breve.  L.  Lat  Writ  of  cus- 
toms and  services.  A  writ  which  lay  for 
a  lord  against  his  tenant,  who  withheld  from 
him,  or  deforced  him  of  the  rents  and  ser- 
vices due  by  custom  or  tenure  for  his  land. 
Reg.  Orig.  169.  F.  N.  B.  161.  Bract. 
foL  83.  3  Bl.  Com.  232.  Roscoe's  Real 
Act.  32.     See  Customs. 

DE  CONTINUANDO  ASSISAM, 
Breve.  L.  Lat.  Writ  to  continue  an  as- 
sise.    Reg.  Orig.  217  b. 

DE  CONTRIBUTIONE  FACIENDA, 
Breve.  L.  Lat  Writ  for  making  contri- 
bution. A  writ  founded  on  the  statute  of 
Marlbridge,  (c.  9,)  to  compel  co-parceners, 
or  tenants  in  common,  to  aid  the  eldest  in 
performing  the  services  due  by  them ;  or  to 
make  contribution,  where  the  services  had 
been  already  performed.  Reg.  Orig.  176  b. 
F.  i\r.  B.  162  B.  C.  2  Reeves'  Hist  327, 
3  Id.  55.     Crabb's  Hist.  212. 

DE  CONTUM ACE  CAPIENDO,  Breve. 
L.  Lat  Writ  for  taking  a  contumacious 
person.  A  writ  which  issues  out  of  the 
English  Court  of  Chancery,  in  cases  where 
a  person  has  been  pronounced  by  an  eccle- 
siastical court  to  be  contumacious,  and  in 
contempt  Skelford,  Marr.  dt  Div.  494 — 
496,  and  notes.  It  is  a  commitment  for 
contempt  Id.  604,  605.  5  Ad.  dt  Ell. 
N.  S.  335. 

DE  CONVENTIONE,  Breve.  L.  Lat 
Writ  of  covenant  Reg.  Orig,  165 — 167. 
F.  N.  B.  145.     See  Covtnant. 

DE  COPIA  LIBELLI  DELIBERAN- 
DA,  Breve.  L.  Lat  Writ  for  delivering 
1  the  copy  of  a  libcL  An  ancient  writ  di- 
rected to  the  judge  of  a  spiritual  court, 
commanding  him  to  deliver  to  a  defendant 
a  copy  of  the  libel  filed  against  him  in  such 
court  Reg.  Orig.  58.  The  writ  in  the 
Register  is  directed  to  the  Dean  of  Arches, 
and  his  commissary.  Id.  See  Copia. 
DE  CORNES  ET  DE  BOUCHE.    L. 
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Fr.  "With  horns  and  with  month  or 
voice.  Words  used  in  describing  the  an- 
cient hue  and  cry.     Britt.  c  12. 

DE  CORONATORE  ELIGENDO, 
Breve.  L.  Lat  Writ  for  electing  a  coro- 
ner. A  writ  issued  to  the  sheriff  in  Eng- 
land, commanding  him  to  proceed  to  the 
election  of  a  coroner,  which  is  done  in  full 
county  court,  (m  pleno  comitatu^)  the  free- 
holders being  the  electors.  Reg.  Orig.  177. 
Reg.  Jud.  Appendix,  19.  1  Bl.  Com.  347. 
3  Steph.  Com.  31.  SewelVs  Law  of  She- 
riffs 372.  A  writ  of  this  kind  was  issued 
as  late  as  May,  1 852.  See  35  Eng.  Law  dt 
Eq.  R.  136. 

DE  CORONATORE  EXONERANIX), 
Breve.  L.  Lat  Writ  for  discharging  or 
removing  a  coroner.  A  writ  by  which  a 
coroner  m  England  may  be  removed  from 
office  for  some  cause  therein  assigned.  F. 
N.  B.  163,  164.  1  Bl.  Com.  348.  Sew- 
elPs  Law  of  Sheriffs  373. 

DE  CORPORE.  Lat  Of  the  body. 
Bract,  fol.  37  b.  See  7  Co.  41  b.  1  A 
Wms.  73,  79.  De  corpore  suo;  from  or  of 
his  own  body.     Bract.  foL  22  b. 

DE  CORPORE  COMITATUS.  L.  Lat 
From  the  body  of  the  coimty  at  large,  as 
distinguished  from  a  particular  neighbor- 
hood, ide  vicineto).     3  Bl.  Com.  360. 

DE  CORPORE  DELICTI.  L.  Lat  As 
to  the  corpus  delicti^  or  substantial  fact  of 
a  crime  having  been  committed.  De  cor- 
pore delicti  constare  oportehat;  L  e.  non  tarn 
fuisse  aliquem  in  territorio  isto  mortuum 
inventum,  guam  vulneratum  et  ccesum.  Po- 
test enim  homo  etiam  ex  alia  causa  sulnto 
mori.  It  ought  to  be  clear  as  to  the  corpus 
delicti;  L  e.  not  only  that  one  was  found 
dead  in  that  neighborhood,  but  that  he 
was  wounded  and  slain.  For  a  man  may 
die  suddenly  from  another  cause.  Stiem- 
hook  de  Jur.  Oothor.  b.  3,  c.  4.  3  Bl. 
Com.  348,  note  {t\. 

DE  CORRODIO  HABENDO,  Breve. 
L.  Lat  Writ  for  having  a  corody.  A 
writ  to  exact  a  corody  from  a  religious 
house.  Reg.  Grig.  264.  F.  N.  B.  230. 
See  Corody. 

DE  COSTK  L.  Fr.  From,  or  on  the 
side,  (a  latere);  collateral     Britt.  c  119. 

DE  COUNSEL.  L.  Fr.  Of  counsel 
De  counsel  ove  le  defendant;  of  counsel 
with  (for)  the  defendant  Dyer,  36,  (Fr. 
ed.) 

DE  CURIA  CLAUDENDA,  Breve.  L. 
Lat  Writ  for  closing  a  court  A  writ, 
now  disused,  to  compefa  party  to  close  or 


enclose  his  court,  (cvrui,)  or  land  about  his 
house,  where  it  was  left  open,  to  the  nui- 
sance of  his  neighbor's  freehold,  (ad  nocu- 
mentum  liberi  tenement*).  Reg.  Grig.  155. 
F.  N.  B.  127  G.  1  CraJWi  Real  Pn^. 
314,  §  350.     See  Curia. 

DECURSU.  KLat  Of  courso.  Fleia, 
lib.  2,  c  13,  §  2.  Reg.  Orig.  29b,re- 
gula.  Sir  Wm.  Scott^  (The  Fortona,)  4 
Rob.  Adm.  R.  282. 

DB  CUSTODIA  TEBILE  ET  HJERE- 
DIS,  Breve.  L.  Lat  Writ  of  ward,  or 
writ  of  right  of  ward.  A  writ  whidi  lay 
for  a  guardian  in  knight's  service  or  in  so- 
cage, to  recover  the  possession  and  custody 
of  the  in&nt,  or  the  wardship  of  the  land 
and  heir.  Reg.  Orig.  161  b.  F.N.B. 
139  B.     3  Bl.  Com.  141. 

DE  CUSTODE  ADMITTENDO,-&m!e. 
L.  Lat  Writ  for  admitting  a  gaaidian. 
Reg.  Orig.  93  b,  198. 

DE  CUSTODE  AMOVENDO,  Brm. 
L.  Lat  W^rit  for  removing  a  goardim. 
Reg.  Orig.  198. 

DE  CY  EN  AVANT.  L.  Fr.  From 
now  henceforth.     Artie,  eup.  Chart,  c  1. 

BE  DEBYTO,  Breve.  L.Lat  Writ  of 
debt  Reg.  Orig.  139.  F.  J^.  B.  119,  C 
—121. 

DE  DEBITORS  IN  PARTES  SEC AN- 
DO.     Lat     Of  cutting  a  debtor  in  pieces 
The  title  of  a  law  in  the  Twelve  Tables, 
the  meaning  of  which  has  been  differently 
interpreted ;  some  writers  contending  for 
the  hteral  signification,  while  others  nt^ 
supposed  it  to  be  only  a  figurative  expres- 
sion, denoting  a  division  of  the  debtor's 
estate.    The  latter  view  has  been  adopted 
by  Montesquieu,  Bynkershoek,  Heineccins 
and  Taylor.     Esprit  des  LoiSy  hv.  29,  c.  2. 
Bynk.  Obs.  Jur.  Rom.  L  1,  c  1.     Reimeec 
Ant.  Rom.  lib.  3,  tit  30,  §4.     TayL  Gm- 
menL  in  Leg.  Decemv.    The  litend  mean- 
ing, on  the  other  hand,  is  advocated  by 
Aulus  Gellius  and  other  writers  of  an- 
tiquity, and  receivea  support  from  an  ex- 
pression  {semoto    omni  crudatu)   in  the 
Roman  code  itsel£     Aul.  QeL  Nodes  Ai- 
tiece,  lib.  20,  c  1.     Code,  7.  7.  8.     This  is 
also  the  opinion  of  Gibbon,  Gravina,  Po- 
thier,  Hugo  and  Niebuhr.     Gibbon's  Bom. 
Emp.  voL  8»p.  183,  (Am,  ed.)     Qtwnam 
de  Jur.  Nat.  Gent,  et  XIL    Tab.  sec  71 
Pothier,  Introd.  Pond.     Rngo^  Hist  iM 
Droit  Rom.  tom.  L  p.  233,  sec  149.  Si^ 
buhr^  Hist.  Rom.  vol  iL  p,  697.     1  Eaitt 
Com.  523,  note. 

DE  DECEPTIONE,   Breve.    L.  Ut 
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Writ  of  deceit,  or  disceit  A  writ  which 
properiy  lay  where  one  did  any  thing  in 
the  name  of  another,  hv  which  the  other 
was  damnified  and  deceived.  Reg.  Orig, 
112.  F.  i\r.  B.  95,  K  Reg.  Jud,  9  b, 
10. 

DE  DIE.  L.  Lat  By  day.  Fleta, 
lib.  2,  c.  76,  §  8.  De  die  claro  ;  by  clear 
day;  by  daylight  Id, ibid.  Id,  lib.  1,  c. 
24,  §4. 

BE  DIE  IN  DIEM.  L.  Lat  From 
day  to  day.  £racL  foL  205  b.  Holt,  C. 
J.  6  Mod,  252. 

DE  DIVERSIS  LIBERTATIBUS 
CLERO  CONCESSIS.  L.Lat  Of  divers 
privileges  granted  to  Che  clergy.  The  title 
of  a  statute  passed  9  Edw  IL  A.  D.  1315. 
Denied  by  some  to  have  been  an  act  of 
parliament  Mr.  Barrington  terms  it  a 
"capitulary."     Barr,  Obs,  Stat,  195. 

DE  DIVERSIS  REGULIS  JURIS 
ANTIQUI.  Lat  Of  divers  rules  of  the 
ancient  law.  A  celebrated  title  of  the 
Digests,  and  the  last  in  that  collection.  It 
consists  of  two  hundred  and  eleven  rules 
or  maxims.     Dig.  50.  17, 

DEDOLOMALO.  Lat  Of,  or  found- 
ed upon  fraud.  Dig.  4.  3.  See  Actio  de 
dolo  malo. 

DE  DOMO  REPARANDA,  ^r^ve.  L. 
Lat  Writ  for  repairing  a  house.  A  writ 
which  anciently  lay  to  compel  a  man  to 
repair  his  house,  when  it  threatened  to  fall 
{minatur  ruinam)  to  the  nuisance  of  an- 
other's freehold,  &c.     Rea.  Orig.  153  b. 

DE  DONATIONIBUS.  Lat  Of  gifts. 
Dig.  39.  5. 

DE  DONIS  CONDITIONALIBUS. 
L  Lat  Concerning  conditional  gifts.  The 
title  of  the  first  chapter  of  the  statute  of 
Westminster  2,  (13  Edw.  I.)  commonly 
called  the  Statute  de  Donis,  by  which  fees 
simple  conditional  were  converted  into  fees 
tail  2  Reeves^  Hist.  Eng,  Law,  164,  165 ; 
where  its  contents  are  given.  2  Bl.  Com. 
112.  1  Steph,  Com.  228.  4.  Kent' 8  Com. 
12,  13.  Burton's  Real  Prop.  201,  ch.  ii. 
Lewis  on  Perpetuity j  27.  See  Conditional 
fee,  Fee  tail, 

DE  DOTE  ASSIGNANDA,  Breve,  L. 
Lat  Writ  for  assigning  dower.  A  writ 
which  lay  for  the  widow  of  a  tenant  in  ca- 
pite,  commanding  the  king's  escheator  to 
cause  her  dower  to  be  assigned  to  her. 
Reg.  Orig.  297.     F.  N.  B.  263,  C. 

DE  DOTE  UNDE  NIL  H  ABET,  Breve. 

Lu  Lat     Writ  of  dower,  whereof  she  has 

nothing.    A  writ,  now  much  disused,  which 

Vol.  L  S 


lies  for  a  widow  entitled  to  dower  of  her 
husband's  land,  where  no  part  of  it  has 
been  assigned  her,  commanding  the  tenant, 
or  person  deforcing  her,  to  assign  her  rea- 
sonable dower.  Meg.  Orig.  170.  F.  N, 
B.  147,  E.  148,  A.  This  is  a  writ  of  right 
in  its  nature.  Roscoe's  Real  Act,  39.  It 
must  be  brought  by  the  widow  as  demand- 
ant, against  the  tenant  of  the  freehold,  that 
is,  the  heir  or  hir  alienee,  and  its  effect  is 
to  enable  the  former  to  recover  from  the 
latter  the  seisin  of  a  third  part  of  the  tene- 
ments in  demand,  to  be  set  forth  to  her 
in  severalty  by  metes  and  bounds,  together 
with  damages  and  costs.  3  Steph,  Com, 
494. 

DE  DROIT.  L.Fr.  \L,  Lat.  de  jure.] 
Of  right     Britt.  c.  107. 

DE  EJECTIONS  CUSTODLE,  Breve. 
L.  Lat  [L.  Fr.  ejectment  de  gard.]  Writ 
of  ejectment  of  ward.  A  writ  which  lay 
where  a  guardian  had  been  forcibly  ejected 
from  his  wardship.     Reg.  Orig.  162. 

DE  EJECTIONE  FIRMAE,  Breve.  L. 
Lat  Writ  of  ej  ectment  or  ej ection  of  farm. 
A  writ  which  lay  where  lands  or  tenements 
were  let  for  a  term  of  years,  (JirmxZy  firm 
or  farm,)  and  afterwards  the  lessor,  rever- 
sioner, remainder-man  or  any  stranger  eject- 
ed or  ousted  the  lessee  of  his  term.  It 
was  originally  merely  a  writ  of  trespass 
for  the  recovery  of  damages  for  such  ejec- 
tion, but  was  afterwards  used  as  a  remedy 
for  the  recovery  of  the  term  itself,  and  be- 
came in  this  way  the  foundation  of  the 
modem  action  of  ejectment.  Reg.  Orig. 
227  b.  F.  N.  B.  220.  3  Bl.  Com.  199— 
201.  Bract,  fol.  220.  Crabb's  Hist.  290. 
Roscoe^s  Real  Act,  481.  See  Ejectment, 
Firma. 

DE  ESC^ETA,  Breve.  L.  Lat  Writ 
of  escheat  A  writ  which  a  lord  had, 
where  his  tenant  died  without  heir,  to  re- 
cover the  land.  Reg.  Orig.  164  b.  F.  N. 
B.  143,  144,  E. 

DEESCAMBIO  MONETAE,  ^reve.  L. 
Lat  A  writ  of  exchange  of  money.  An 
ancient  writ  to  authonze  a  merchant  to 
make  a  bill  of  exchange  {literas  cambitorias 
facere).     Reg.  Orig.  194. 

DE  ESSE  IN  PEREGRINATIONE. 
L.  Lat.  Of  being  on  a  journey.  A  species 
of  essoin.     1  Reeves*  Hist,  119. 

DE  ESSENDO  QUIETUM  DE  THEO- 
LONIO,  Breve.  L.  Lat  Writ  of  being 
quit  of  toll.  A  writ  which  lay  for  citizens 
and  burgesses  of  any  city  or  borough  [and 
other  persons]  who  by  charter  or  prescrip- 
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tion  were  exempted  from  toll,  [to  enforce 
such  exemptioDj.  Jleg»  Orig.  258  b— 261. 
F.  N.  B,  226,  L  An  action  was  brought 
on  such  a  writ  as  late  as  29  George  IIL 
London  v.  Lynn,  1  H,  Bl  206. 

DE  ESSONIO  DE  MALO  LECTI, 
Breve,  L.  Lat  Writ  of  essoin  of  malum 
lecti,  A  writ  which  issued  upon  an  essoin 
of  malum  lecti  being  cast,  to  examine 
whether  the  party  was  in  fact  sick,  or  not 
Meg.  Orig.  8  b.     See  De  malo  lecti, 

DE  ESTOVERIIS  H ABENDIS,  jBreve. 
L.  Lat  Writ  for  having  estovers.  A  writ 
which  Uy  for  a  wife  divorced  a  mema  et 
tkorOy  to  recover  her  alimony  or  estovers. 
1  Bl  Com.  441.     1  Lev.  6. 

DE  ESTREPAMEXTO,  ^wf.  L.Lat 
Writ  of  estrepement  A  writ  to  prevent  or 
stop  the  commission  of  waste  in  lands  by  a 
tenant,  during  the  pendency  of  a  suit 
against  him  for  their  recovery.*  Reg. 
Orig.  76  b.  F.  N.  B.  60.  3  Bl.  Com. 
225,  226.  Abolished  by  statute  3  A  4 
Will  IV.  c  27.     See  Estrepement. 

DE  ET  SUPER  PR^MISSIS.  L.  Lat 
Of  and  upon  the  premises.  Cro,  Car. 
216,  217. 

DEEUETTRENE.  L.Fr.  Of  water 
and  whip  of  three  cords.  A  term  applied 
to  a  neife,  that  is,  a  bond  woman  or  fe- 
male villein,  as  employed  in  servile  work 
and  subject  to  corporal  punishment  Co. 
Litt.  25  b.    But  see  De  eve  et  de  treve^  infra. 

DE  EVE  ET  DE  TREVE.  L  Fr. 
From  grandfather  and  great  grandfather's 
great  grandfather,  rLat  de  avo  et  de  tritavo). 
A  phrase  used  in  tne  Year  Books,  in  cases 
where  a  party  was  claimed  by  another  as 
his  villein,  as  descriptive  of  the  ancestral 
rights  of  lords  in  such  cases.  Noum  vous 
dieoins  qil  est  villein  R,  de  eve  et  de  treve, 
et  ses  auncestres  ael  et  besayel,  (fee.  We 
tell  you  that  he  is  the  villein  of  R.  de  eve  et 
de  treve,  and  his  ancestors,  grandfather  and 

Seat  grandfather,  &c.  Yearh.  P.  1  Edw. 
,  4.  It  seems  also  to  have  been  used  as 
descriptive  of  the  ancestral  rights  of  freemen. 
Kelham  gives  this  sense  to  ove  et  de  trove, 
another  form  of  the  same  phrase.  It  may 
perhaps  be  the  same  with  de  eu  et  trene^ 
(supra)  applied  by  Lord  Coke  to  the  con- 
dition of  a  villein,  but  with  a  very  different 
signification. 

DE  EXCOMMUNICATO  CAPIEN- 
DO, Breve,  L.  Lat  Writ  for  taking  an 
excommunicated  person.  A  writ  by  which 
the  sheriff  was  commanded  to  take  an  ex- 
communicated person,  and  imprison  him  in 


the  county  gaol,  until  he  was  reconcOedto 
the  church.  Reg.  Orig.  65.  3  Bl.  Cm. 
102.  Otherwise  called,  from  its  bitial 
word,  a  significavit.  Id.  Now  superseded 
by  the  writ  de  contumace  capiendo.  Stat 
54  Geo.  IIL  c.  127.  Shelford,  Mm,  A 
Div.  494 — 496,  and  notes. 

DE  EXCOMMUNICATO  DELIBE. 
RANDO,  Breve.  L.  Lat  Writ  for  de- 
livering an  excommunicated  person  from 
prison,  where  he  had  made  satisfactioii  to 
the  church.*  Reg.  Orig.  65  b.  F.K  B. 
63  a.     3  Bl.  Com.  102. 

DE  EXCOMMUNICATO  RECAPI- 
ENDO,  ^rm.  L.Lat  Writ  for  retakiM 
an  excommunicated  person,  where  he  had 
been  liberated  from  prison  without  making 
satisfaction  to  the  church,  or  giving  secnii- 
ty  for  that  purpose.     Reg.  Orig.  67. 

DE  EXCUSATIONIBUS.  Lat  Of 
excuses.  The  first  title  of  the  twenty- 
seventh  book  of  the  Digests  is  so  denomi- 
nated, as  treating  of  the  circomstanees 
which  would  excuse  persons  from  semi^ 
in  the  offices  of  tutor  and  curator.  It  k 
made  up,  in  a  great  degree,  of  extracts  from 
the  Greek  work  of  Herennius  Modestinus 
on  the  subject 

DE  EXECUTIONE  FACIENDA  IK 
WITHERNAMIUM,^rew.  LLat  Writ 
for  making  execution  in  withernam.  J^' 
Orig.  82  b.  A  species  of  capias  in  wither- 
nam^ 

DE  EXECUTIONE  JUDICII,  J^iw. 
L.  Lat  Writ  of  execution  of  judgment 
A  writ  directed  to  a  sheriff  or  baili^  com- 
manding him  to  do  execution  upon  a  judg- 
ment Reg.  Orig.  18.  F.  N.  B.  20.  3 
Reeves^  Hist,  Eng.  Law,  66. 

DE  EXEMPLIFICATIONE,jPirw.  L 
Lat  Writ  of  exemplification.  A  writ 
granted  for  the  exempUfication  of  an  origi- 
nal.    Reg.  Orig.  290b. 

DE  EXONERATIONE  SECTA^rw. 
L.  Lat  Writ  of  exoneration  of  suit  A 
writ  that  lay  for  the  king^s  ward  to  be  dis- 
charged of  all  suit  to  the  county  coart, 
hundred,  leet,  or  court  baron,  during  the 
time  of  his  wardship.  F.N.B,\^^.  ^«^ 
N.  B.  352. 

DE  EXPENSIS  MILITUM  LEVA>- 
DIS,  Breve.  L.  Lat  Writ  for  leTyiM 
the  expenses  of  knights.  A  writ  directed 
to  the  sheriff,  for  levying  the  allowance  f« 
knights  of  the  shire  in  parliament  B^ 
Orig.  191  b,  192. 

DE  EXPENSIS  MIUTUM  NON  LE- 
VANDIS,  Breve.    L.  Lat    Writ  to  ab- 
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stain  from  levying  the  expenses  of  knights. 
A  writ  prohibiting  the  sheriff  from  levying 
any  allowance  for  knights  of  the  shire  upon 
those  that  held  in  ancient  demesne,  and 
others.    Reg.  Orig,  261. 

DE  FACTO.     LLat.    \L.Yt.  de  fait.de 
/et]   Of  fact ;  from,  arising  out  of,  or  found- 
ed on  fact;   in  fact,  in  deed;  in  point  of 
&ct;  actually,  really.     An  ancient  phrase 
still  constantly  used  in  law,  in  contradis- 
tinction to  de  jurCj  (of,  or  founded  on  right ; 
by  right) ;  and  most  commonly  applied  to 
persons  whose  titles  or  claims  rest  upon 
mere  facty  without  any  reference  to  rights 
or  in  actual  opposition  to  right  or  law. 
Thus,  a  king  de  facto  is  said  to  be  a  king 
in  possession,  without  any  respect  to  Ms 
title ;  an  usurper  being  thus  distinguished 
from  a  king  dejure,  or  rightful  heir  of  the 
crown,  who  has  never  had  plenary  posses- 
sion of  the  throne.     4  BL  Com.  77,  78. 
See  1  Id,  204.     Forms  of  government,  es- 
tablished by  revolution,  are  characterized, 
and  often  recognized  by  other  nations,  as 
governments  de/acto.     See  1  Kent^s  Com, 
40,  167.     So,  any  public  officer,  who  acts 
under  color  of  office,  by  an  election  or  ap- 
pointment  not  strictly  legal,   or  without 
having  duly  qualified  himself,  or  by  holding 
over  after  the  expiration  of  his  term,  is 
called  an  officer  de  facto,  as  distinguished 
from    the    rightful  claimant*      2    Stra, 
1090,  1091.     2  Kenfs  Com.  295,  and  note. 
6  WendelPs  R.  231.     1  Oilman's  (IlL)  R. 
529.     See  10  Paige's  R.  223.     An  officer 
de  facto  is  one  who  performs  the  duty  of 
an  office  with  apparent  right,  and  under 
claim  and  color  of  an  appointment,  but 
without  being  actually  qualified  in  law  so 
to  act.      37  Maine  (2  Meath,)  R.  423.     So, 
a  wife  defojcio,  whose  marriage  is  voidable 
h^  decree,  is  distinguished  from  a  wife  de 
jure,  or  lawful  wife,     4  Kent's  Com.  36. 
This  last  application  is  of  great  antiquity. 
Uxor  dc  jure — tixores  de  facto.     Bra^t,  foL 
303.     Femmje  de  droit— femmes  de  fait  et  a 
tort.     Sritt.  c.  107.     Bracton  applies  the 
term  to  convictions  for  felony,  and  to  titles 
to  land  ;    using  it  in  the  latter  sense  as  sy- 
nonymoos  witn  ex  facto,  (q.  v.)     Bract,  fol 
30  b,  172,  172  b.     A  blockade  is  said  to 
be  de  facto,  where  it  is  actually  maintained 
by  a  blockading  squadron.     See  1  Kent's 
Com.  144,  147. 

DE  FACTO.  L.  Lat.  Of  fact  or  act; 
respecting  the  principal  act  of  a  murder, 
which  was  technically  called /oc^ww,  (q.  v.) 
jFleiA,  Ub.  1,  c  27,  §  18. 


DE  FAIT.  L.  Fr.  Of;  or  in  fact;  by 
wrong,  as  distinguished  from  de  droit,  of  or 
by  right     Britt.  c.  107.     See  De  facto. 

DE  FALSO  JUDICIO,  Breve.  L.  Lat. 
Writ  of  false  judgment.  Reg.  Orig.  16. 
F.  N.  B.  18.     See  False  judgment. 

DE  FALSO  MONETA.  L.  Lat  Of 
false  money.  The  title  of  the  statute  27 
Edward  L  ordaining  that  persons  importing 
certain  coins,  called  pollards,  and  crokards, 
should  forfeit  their  lives  and  goods,  and 
every  thing  they  could  forfeit  2  Reeves' 
Hist.  228,  229. 

DE  FEODO.  L.  Lat  Of  fee;  in  fee. 
See  Infeodo,  In  dominico  suo  ut  defeodo. 

This  phrase  is  applied,  in  old  statutes, 
to  officers.  Forestarius  defeodo;  forester 
of  fee.  Cart,  de  Forest,  c  14.  Marescal- 
lusdefeodo;  marshsloffee.  Stat.  Westm, 
2,  c  42.  Qui  offidum  habeant  de  feodo; 
who  have  their  offices  in  fee.  Lord  Coke 
observes  that  these  words  are  not  only 
meant  of  those  who  have  a  fee  simple  in 
their  offices,  but  such  as  have  any  fixed  es- 
tate, either  in  tail  or  for  life..  2  Inst.  462, 
463.  According  to  some,  it  meant  such 
officers  as  had  fees  due  and  belonging  to 
them.     Id.  ibid. 

Defeodo  suo;  of  his  fee;  belonging  to 
his  fee.     Fleta,  lib.  2,  c  47,  §  15. 

DE  FET.  L.  Fr.  Of  fact;  in  fact;  {de 
facto).     Yearb.  P.  2  Edw.  II.  36. 

De  lide  et  offieio  jndieig  non  recipitnr  qnies- 
tio,  sed  de  scientia,  sive  sit  error  juris,  sire 

fact!.  Concerning  the  fidelity  and  official 
conduct  of  a  judge,  no  question  is  [will  be] 
entertained;  but  [only]  concerning  his 
knowledge,  whether  the  error  [committed] 
be  of  law  or  of  fact  Bacon's  Max.  68, 
reg.  17.     The  bona  fides  and  honesty  of 

Eurpose  of  a  judge  cannot  be  questioned, 
ut  bis  decision  may  be  impugned  for  er- 
ror either  of  law  or  fact  Broom's  Max. 
[61.]  The  law  doth  so  much  respect  the 
certainty  of  judgments,  and  the  credit  and 
authority  of  judges,  that  it  will  not  permit 
any  error  to  be  assigned  which  impeacheth 
them  in  their  trust  and  office,  and  in  wilful 
abuse  of  the  same ;  but  only  in  ignorance 
and  mistaking  either  of  the  law,  or  of  the 
case  and  matter  of  fact  Bacon's  Max.  ub. 
sup.  Thus,  it  cannot  be  assigned  for  error 
that  a  judge  did  that  which  he  ought  not 
to  do ;  as  that  he  entered  a  verdict  for  the 
plaintiff,  where  the  jury  gave  it  for  the  de- 
fendant F.  AT.  B.  20,  21.  Bacon's  Max. 
ub.  sup.  Hardr.  127,  arg.  And  see  1 
Comstock'sR  45. 
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DE  FTOEI  LiESIONR  Lat  Of 
breach  of  faith  or  fidelity.  4  Beef>€$*  Hut 
99.    See  Pro  Icesione  Jidei, 

DE  FINE  CAPIENDO  PRO  TERMS, 
Breve,  L.  Lat  A  writ  which  Uy  for  a 
juror  who  had  been  attainted  for  giving  a 
false  verdict,  to  obtain  the  release  of  nis 
person,  lands  and  goods,  on  payment  of  a 
certain  fine  to  the  king.  Jieg,  Orig,  232. 
See  Attaint 

DE  FINE  FORCE.  L.  Fr.  Of  neces- 
sity ;  of  pure  necessity.  Dyer,  41,  (Fr.  ed.) 
See  Fine  force, 

DE  FINE  NON  CAPIENDO  PRO 
PULCHRE  PLACITANDO,  Breve.  L. 
Lat  A  writ  prohibiting  the  taking  of  fines 
for  beau  pleader.  Reg,  Orig,  179.  See 
Beau  pleader, 

DE  FINE  PRO  REDISSEISINA  CA- 
PIENDO, Breve.  L.  Lat  A  writ  which 
lay  for  the  release  of  one  imprisoned  for  a 
re-disseisin^  on  payment  of  a  reasonable 
fine.     Reg.  Orig.  222  b. 

DE  FINIBUS  LEVATIS.  L.  Lat 
Concerning  fines  levied.  The  title  of  the 
statute  27  Edward  I.,  requiring  fines  there- 
after to  be  levied,  to  be  read  openly  and 
solemnly  in  court  2  Inst,  621.  Bar- 
ringt.  Obs.  Stat.  176. 

DE  FORISFACTURA  MARITAOn, 
Breve,  L.  Lat  Writ  of  forfeiture  of  mar- 
riage.    Reg,  Orig,  163,  164. 

DE  FRANGENTIBUS  PRISONAM. 
Lat  Concerning  those  that  break  prison. 
The  title  of  the  statute  1  Edward  IL  or- 
daining that  none  from  thenceforth  who 
broke  prison  should  have  judgment  of  life 
or  limb  for  breaking  prison  only,  unless  the 
cause  for  which  he  was  taken  and  imprison- 
ed required  such  a  judment  if  he  was 
lawfully  convicted  thereoJ  2  Reeves'  Hist, 
290.     2  Inst,  589. 

DE  FUGITIVIS.  Lat  Of  fugitives. 
'Dig,  11.  4. 

DE  FURTO.  Lat  Of  theft.  One  of 
the  kinds  of  criminal  appeal  formerly  in 
use  in  England.  2  Reeves'  Hist,  40.  See 
Appeal, 

DE  GESTU  ET  FAMA.  L.  Lat  Of 
behaviour  and  reputation.  An  old  writ 
which  lay  in  cases  where  a  person's  con- 
duct and  reputation  were  impeached. 
Lamb,  Eiren,  lib.  4,  c  14. 

DEGRATIA,  Lat  Of  grace  or  favor ; 
by  favor.  Fleia,  lib.  2,  c.  67,  §  11.  De 
speciali  gratia ;  of  special  grace  or  flavor. 
Id,  ibid, 

DE  GRATIA  SPECIALI,  EX  CERTA 


SCIENTTA,  ET  MERO  MOTU.    L  Lai 

Of  special  grace,  certain  knowledge  and 
mere  motion.  Formal  words  used  in  royal 
grants  and  patents;  de  gratia  speciaM^ 
showing  the  favor  and  bounty  of  the  sore- 
reign  to  the  patentee  ;  ear  certa  scientia^m- 
plying  a  full  knowledge  and  nnderstanding 
of  the  matter ;  and  ex  mero  motu,  testifying 
that  there  was  not  any  suit  nor  suggestion 
of  the  patentee,  but  that  the  first  motion, 
and  all  that  followed  from  it  to  the  perfec- 
tion of  the  patent,  proceeded  from  tk 
sovereign  himtseUl  Ptowd.ZBO.  1  Co.  51b. 
2  Bl,  Com,  347. 

DE  H-/EREDE  DELTBERANDO IIXI 
QUI  HABET  CUSTODLAM  TERR^ 
Breve,  L.  Lat  Writ  for  delivering  an 
heir  to  him  who  has  wardship  of  the  land. 
A  writ  directed  to  the  sherifl^  to  reqnire 
one  that  had  the  body  of  him  that  was 
ward  to  another,  to  deliver  him  to  the  po^ 
son  whose  ward  he  was  by  reason  of  his 
land.     Reg,  Orig,  161. 

DE  H.EREDE  RAPTO  ET  ABDrC- 
TO,  Bret^e,  L.  Lat  Writ  concerning  an 
heir  ravished  and  carried  away.  A  writ 
which  anciently  lay  for  a  lord  who  having 
by  right  the  wardship  of  his  tenant  under 
age,  could  not  obtain  his  body,  the  same 
being  carried  away  by  another  person. 
Reg,  Orig.  163.     O,  JT.  B,  93. 

DE    H^ERETICO    COMBURENDO, 
Breve,    L.  Lat    Writ  for  burning  a  heretic 
A  writ  which  lay  against  a  heretic  who  hav- 
ing been  convicted  of  heresy  by  the  bi^p, 
and  abjured  it,  afterwards  fell  into  the  same 
again,  or  some  other,  and  was  thereupon 
delivered  over  to  the  secular  power.    F. 
I^,  B,  269,  B.     This  writ  has  been  Mud  to 
be  as  ancient  as  the  common  law  itael£    1 
Hale's  P.  a  392.     4  Bl,    Com.  46.     Se« 
an  instance  of  its  use  in  1  How,  <S>I.  Triahf 
173,  174.     It  was  abolished  by  statute  29 
Car.  IL  c  9.     Id.  49.     3  StepL  Com.  99, 
101. 

DE  HAUT  ET  DE  BAS.  L.  Fr.  Of 
high  and  low.  A  term  used  to  express  the 
unlimited  power  of  taxation  which  a  lord 
had  over  his  viDein.  3  How.  SL  Triah, 
871.  Affaire  rechat  de  char  et  de  sank,  et 
de  euz  tailler  haut  et  bos  ;  to  make  ransom 
of  fiesh  and  of  blood,  and  to  tax  them  lugh 
and  low.     Yearb,  P.  1  Edw.  IL  4. 

DEHECHO.  Span.  By  deed.  WUU's 
New  Recop,  h.  2,  tit  19,  c.  3,  §  2. 

DE  HOMAGIO  RESPECTUAOTW, 
Breve.  L.  Lat  Writ  for  respiting  or  posi- 
poning  homage.     F.  N.  B.  269,  A. 
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DE  HOMINE  CAPTO  [CAPIENDO] 
IN  WITHERNAMIUM,  Breve.  L.  Lat. 
Writ  for  taking  a, man  in  withernam.  A 
writ  that  anciently  lay  to  take  in  withernam 
him  that  had  taken  any  bondman  or  woman, 
and  led  him  or  her  out  of  the  county,  so 
that  he  or  she  could  not  be  replevied  ac- 
cording to  law.  Beg,  Orig,  79,  80.  A 
species  of  capias  in  withernam,  3  Bl,  Com, 
129.     See  Withernam. 

DE  HOMINE  REPLEGIAND0,5rm. 
L.  Lat  Writ  for  replevying  a  man.  A 
writ  to  replevy  a  man  out  of  prison,  or  out 
of  the  custody  of  any  private  person,  upon 
giving  security  to  the  sheriff  that  the  man 
shall  oe  forthcoming  to  answer  any  charge 

rinst  him.  Reg.  Grig.  77  b,  78.  F.  N. 
66,  E.  3  Bl.  Com.  129.  2  Reeves'  Hist. 
83.  This  writ,  though  obsolete  in  Eng- 
land, is  still  in  use  in  some  of  the  United 
States.  In  New-York,  it  is  allowed  to  one 
who  is  claimed  by  another  as  a  fugitive 
from  another  state,  and  bound  to  serve  him, 
notwithstanding  a  habeas  corpus  may  have 
been  previously  issued  or  served.  2  Rev. 
SL  [561,]  464,  §  15.  See  3  Rev.  SL  (5th 
ed.)  878.  2  Paine's  R.  348.  1  Kent's 
Com.  404,  note. 

DE  IDEMPTITATE  (or  IDENTITATE) 
NOMINIS,  Breve.  L.  Lat.  A  writ  re- 
specting identity  of  name.  A  writ  which 
anciently  lay  for  one  who  was  taken  and 
arrested  in  any  personal  action,  and  com- 
mitted to  prison  for  another  of  the  same 
name.  Reg.  Orig.  194 — 196.  Reg.  Jud. 
17.     F.  N.B.  267,  K  268. 

DE  IDIOTA INQUIRENDO,  Breve.  L. 
Lat.  A  writ  to  inquire  whether  a  man  be 
an  idiot  or  not  Reg.  Orig.  266.  F.  N.  B. 
232,  A.     1  Bl.  Com.  303. 

DE  IIS  QUI  PONENDISUNTINAS- 
SISia  Lu  Lat  Of  those  who  are  to  be 
pat  on  assises.  The  title  of  a  statute  pass- 
ed 21  Edward  I.  defining  the  qualifications 
of  jurors.  Crdbh's  Hist.  Eng.  LaWy  167, 
189.     2  Reeves'  Hist.  184. 

DE  IN  REM  VERSO.  See  Actio  de  in 
rem  verso. 

DE  INCREMENTO.  L.  Lat  Of  in- 
crease ;  in  addition ;  additional.  Costs  de 
incremento,  or  costs  of  increase,  are  the 
costs  adjudged  by  the  court  in  civil  ac- 
tions, in  addition  to  the  damages  and  nomi- 
nal costs  found  by  the  jury.  Gilb.  C. 
JPleas,  260.  See  13  Howard's  R  372, 
Oner,  J. 

Wages  de  incremento.  Lord  Ellen- 
I>orough,  C.  J.  4  if.  <£  S.  316. 


DEINFIRMITATE.  Lat  Of  infirmity. 
The  principal  essoin  in  the  time  of  Glan- 
ville ;  afterwards  called  de  malo.  1  Reeves' 
Hist.  115.     See  Demalo,  Essoin. 

DE  INGRESSU,  Breve.  L.  Lat  Writ 
of  entry.  Bract.  foL  318,  319.  Reg.  Orig. 
227  b.— 231,  235—237.  Cowell,  voc  /i»- 
gressu.    See  Entry. 

DE  INJURIA..     Scem/ro. 

DE  INJURIA  SUA  PROPRIA,  ABS- 
QUE TALI  CAUSA.  L.  Lat  [L  Fr. 
de  son  tort  demesne  sans  tiel  cause.']  Of  his 
own  wrong,  without  such  cause.  Formal 
words  of  traverse,  used  in  replications  in 
actions  oif  trespass,  and  more  compendiously 
called  the  traverse  de  injuria.  Where  the 
defendant,  in  an  action  of  trespass  for  assault 
and  battery,  pleads  son  assault  demesne 
(that  the  plaintifi*  first  made  an  assault  upon 
him,  and  that  he  acted  in  self-defence,)  the 
plaintiff  may  reply  that  he  committed  the 
trespass  of  his  own  wrong^  and  without  such 
cause  or  excuse  as  he  alleges.  This  kind  of 
traverse  always  tenders  issue,  but  differs 
fi:om  the  conunon  form  of  a  traverse  by  de- 
nying in  general  and  summary  terms,  and 
not  in  the  words  of  the  allegation  traversed. 
Steph.  PI.  163.  Crogate's  case,  8  Co.  66. 
1  Smith's  Lead.  Cos.  53,  55.  1  Chitt.  PI. 
605 — 611.  It  is  in  general  proper  where 
the  plea  consists  of  matter  of  excuse  only, 
and  its  effect  is  to  put  the  whole  plea  in 
issue,  and  cornpel  the  defendant  to  prove  it 
1  Archb.  iV:  Prius,  148,  387. 

Where  a  part  of  the  plea  is  admitted, 
the  foregoing  replication  is  termed  de  in- 
juria absque  residua  causes.  1  Chitt.  PI. 
606. 

DE  INOFFICIOSO  TESTAMENTO. 
Lat  Concerning  an  inofficious,  or  unduti- 
ful  will  A  title  of  the  civil  law.  I>ig. 
5.  2.     Inst.  2.  18.     See  Inofficiosum. 

DE  INTEGRO.  Lat  Anew;  a  second 
time.     1  Vem.  223,  232. 

As  it  was  before.  Lord  Ellenborough, 
SM.dS.  222. 

DE  INTRUSIONE,  Breve.  L.  Lat 
Writ  of  intrusion.  A  writ  which  lay  for  a 
reversioner,  where  tenant  for  life,  or  in 
dower,  or  by  the  curtesy,  died  seised  of 
such  estate  for  life,  and  after  their  death  a 
stranger  intruded  upon  the  land.  Reg.  Orig. 
233  b.     F.  N.  B.  203,  E. 

DE  ITINERE.  Lat  Of  way;  of  the 
right  of  way  or  path.  Dig.  43.  19.  See 
Iter. 

DE  JACnS  IN  MARE  LEVANDJE 
NAVIS  CAUSA.  Lat   Concerning  thii^ 
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thrown  into  tlie  sea,  for  the  purpose  of 
^hteningr  a  ship.  A  title  of  the  civil  law. 
Inst.  2.  f.  47. 

DE  JACTURA  EVITANDA.  L.  Lat 
For  avoiding  a  loss.  A  phrase  applied  to 
a  defendant,  as  de  lucro  captando  is  to  « 
plaintiff.     1  LittelVs  R,  61. 

DEJUDAISMO.  Lat  Concerning  Ju- 
daism. The  title  of  a  statute  passed  18 
(or  according  to  Pr}'nne,  4)  Edw.  L  pro- 
hibiting usury.  Crabb^s  Hist  Eng,  Law^ 
167.  See  Judai»mu8,  Mr.  Barrington 
calls  it  incerti  temporis,     Obs,  Stat.  222. 

DE  JUpiCIO  SISTL  L.  Lat  For 
appearing  in  court  A  term  applied  in 
Scotch  and  admiralty  law,  to  bail  for  a  de- 
fendant's appearance.  Clerke^s  Prax,  Cur, 
Adm,  tit  11. 

DE  JUDICATO  SOLVENDO.  LLat 
For  payment  of  the  amount  adjudged.  A 
term  applied  in  Scotch  and  admiralty 
law,  to  bail  to  the  action,  or  special  bail. 
Clerkf's  Prax.  tit  11.  See  ^Special  bail, 
Judicatum  solvere, 

DE  JUDICIIS.  Lat  Of  judicial  pro- 
ceedings. The  title  of  the  second  part  of 
the  Digests  or  Pandects,  including  the 
fifth,  sixth,  seventh,  eighth,  ninth,  tenth 
and  eleventh  books.     See  Dig,  prooem. 

§3. 

DE  JURE.  Lat  Of  right;  by  right 
or  law ;  growing  out  of  right ;  rightfuUy ; 
rightful ;  lawful.  4  Bl,  Com,  77.  Magna 
(Jkarta,  c.  1 5.  Bract,  fol.  45.  A  king  de 
jure,  A  wife  dejure.  The  opposite  of  de 
facto,  ^q.  V.) 

Of  right ;  as  distinguished  from  de  gratia, 
(q.  V.)  of  grace. 

By  or  at  law,  according  to  law ;  as  dis- 
tinguished from  de  cequitate,  (q.  v.) 

Founded  upon  law.  HaWs  Hist,  Com, 
Law,  49. 

Of  or  concerning  law,  or  the  law. 
Inst,  1.  1,  2.  Dig,  1.  1.  *A  component 
part  of  numerous  titles  in  the  Digests. 

DE  LA  PLUIS  BEALE  (or  BELLE.) 
L.  Fr.  Of  the  most  fair.  A  term  applied 
to  a  species  of  dower,  which  was  assigned 
out  of  the  fairest  of  the  husband's  tene- 
ments. Litt,  sect  48.  This  was  abolished 
with  the  military  tenures.  2  Bl,  Com,  132. 
1  Steph,  Com,  252. 

DE  LATERE.  Lat  From  the  side; 
on  the  side,  collaterally;  of  collaterals. 
Cod,  5.  5.  6. 

DE  LEG ATIS  ET  FTOEI COMMISSIS. 
Lat     Of  legacies  and  trusts.     Dig,  30. 

DE  LEGE  RHODLA.de  J ACTU.   Lat 


Of  the  Rhodian  law  of  jettison.  A  title  of 
the  Pandects,  in  which  the  Rhodian  law  of 
jettison  is  adopted.  Dig,  14.  2. 1.  3  Ke^t 
Com.  233. 

DE  LEPROSO  AMOVENDO,  Brtte, 
L.  Lat  Writ  for  removing  a  leper.  A 
writ  to  remove  a  leper  who  thrust  himself 
into  the  company  of  his  neighbors  in  my 
parish,  in  public  or  private  places,  to  their 
annoyance.  Reg,  Grig,  267.  F.N.B, 
234,  E.     NewX,B,b2\. 

DE  LIBERA  FALDA,  Breve.  L  Lat 
Writ  of  free  fold.  A  species  of  quod  per- 
mittat.    Reg,  Grig,  155. 

DE  LIBERA  PISCARL^  ^rw.  L 
Lat  Writ  of  free  fishery.  A  species  of 
quod  permittat,     Reg,  Grig.  155. 

DE  LIBERO  PASSAGIO,  Breve.  L 
Lat  Writ  of  free  passage.  A  species  of 
quod  permittat.     Reg.  Grig,  155. 

DELIBERATE  ALLOCANDA, ^rwe. 
See  Liberate, 

DE  LIBERTATE  PROBANDA,  Brm. 
L.  Lat  Writ  for  proving  property.  A 
writ  which  lay  for  such  as,  being  demanded 
for  villeins  or  niefs,  offered  to  prove  tlicm- 
selves  free.   Reg,  Grig,  87  b.  F,  N.  B.  77, F. 

DE  LIBERTATIBUS  ALLOCANDIS, 
Breve,  L.  Lat  Writ  for  allowing  Ube^ 
ties.  A  writ  which  lay  for  a  citizen  or 
burgess  entitled  to  certain  liberties,  to  have 
them  allowed  him.  Reg.  Grig,  262.  There 
were  various  writs  of  this  kind.  Id.  263  bt 
F,  N,  B,  229. 

DE  LIBERTATIBUS  PERQUIREN- 
DIS,  Grdinatio,  L.  Lat  The  title  of  a 
statute  passed  27  Edw.  L  st  2.  Crabb't 
Hist,  Bng,  Law,  167. 

DE  LICENTLA.  TRANSFRETANDI, 
Breve,  L.  Lat  Writ  of  permission  to 
cross  the  sea.  An  old  writ  directed  to  the 
wardens  of  the  port  of  Dover,  or  other  sea- 
port in  England,  commanding  them  to  pe^ 
mit  the  persons  named  in  the  writ  to  erosi 
the  sea  from  such  port,  on  certain  con- 
ditions.    Reg,  Grig,  193  b. 

DE  LUNATICO  INQUIRENIX).  L 
Lat  For  inquiring  about  a  lunatic  or  lo- 
nacy.  The  name  of  a  commission,  in  the 
nature  of  a  writ,  issued  in  cases  of  aD^cd 
lunacy,  to  inquire  whether  the  party  be  a 
lunatic  or  not;  otherwise  called  a  commis- 
sion of  lunacy.  Stock  on  Non  Compotes 
Mentis,  86 — 92.  Reg,  Jud,  Appendix,  19. 
2  Steph.  Com,  531.  See  Commswm  i 
Lunacy, 

DE  MAGNA  ASSI8A  ELIGENPA, 
Breve,    L.  Lat    Writ  o^  or  for  chooang 
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the  grand  assise.  A  writ  directed  to  the 
shenff  to  summon  four  lawful  knights,  he- 
fore  the  justices  of  assise,  there,  upon  their 
oaths,  to  choose  twelve  faiights  of  the  vici- 
Tiage  to  be  joined  with  them ;  which  six- 
teen knights  constituted  the  grand  assise, 
or  great  jury,  which  was  to  try  the  matter 
of  right  in  a  writ  of  right  Me^.  Orig,  8. 
F,  N,  B.  4,  F.  3  Bl  Com,  351.  Abol- 
ished by  statute  3  &  4  Will  IV.  c.  27. 
See  Grand  assise, 

DE  MALE  FAME.  L.Fr.  Of  bad  re- 
putation.    Stat.  Westm.  1,  c  12. 

DE  MALO.  L.Lat  OfiUness.  See 
infra. 

DE  MALO  LECTI.  L.  Lat  [L.  Fr. 
de  mat  de  It/t.^     Of  infirmity  or  illness  of 

tin]  bed.  Closely  rendered,  in  old  Scotch 
aw,  bed-evilj  {hedde-evill),  A  species  of 
essoin  or  excuse  for  non-appearance  in 
court,  formerly  allowed  a  defendant  in  Eng- 
land, and  more  anciently  called  de  infirmi- 
tate  de  reseantisa;  the  excuse  being  that  the 
defendant  was  confined  to  his  house  in  bed, 

ilectusj)  by  infirmity  or  indisposition,  (ma- 
urn).  Qlanv.  lib.  1,  c.  18,  19.  Bra4:t. 
foL  337, 344  b.  J?ri«.c.  122,123.  FUta, 
lib.  6,  c.  10.  1  Reeves'  Hist.  Eng.  Law, 
116,  412.  SkeTU  de  Verb.  Sign,  voc  Ee- 
seantisa.  See  Malum  lecti.  This  essoin 
commonly  followed  immediately  upon  that 
de  malo  veniendi,  (infra)  ;  for  where  a  per- 
son, having  been  detained  on  the  road  by 
sickness,  and  having  cast  the  essoin  de  ma- 
lo veniendij  had  found  himself  obliged  to 
return  home,  the  order  of  essoins,  confor- 
mably with  what  was  likely  to  be  the  real 
&ct,  led  to  the  essoin  de  malo  lecti.  1 
Beeves'  Hist.  412.     Bract.  foL  344  b. 

DE  MALO  VENIENDL    L.Lat    [L 
Fr.  de  mal  de  ventie.']    Of  infirmity  or  mis- 
fortune in  coming.    A  species  of  essoin  or 
excuse   for   non-appearance  in  court,  for- 
merly allowed  a  defendant  in  England,  and 
more  anciently  called  the  essoin  de  infir- 
mitate  veniendi;  the  excuse  being  that  while 
on  the    way   {in  veniendo,  or  in  itinere,) 
from  his  house  to  the  court,  such  an  infir- 
mity befel  him,  {talis  infirmitas  ei  devenit, 
or  ita   infirmatus  fuerity)  that  he  could 
not  attend.     Bract,  fol.  337,  338.     Britt. 
c  122,  123,  126.     Fleta,  lib.  6,  c  9.     1 
Beeves*   Hist.    116,  406.     According  to 
Speknan,  (who  gives  it  also  the  name  of 
malum  via,)  it  lay  where  the  party  either 
could  not  attend  on  account  of  actual  im- 
possibility, or  dared  not,  on  account  of  ap- 
prehended danger,  or  could  not  reach  court 


in  season  on  account  of  the  length  of  the 
journey.  Spelman,  voc  Essoniare.  It 
was  called  the  common  essoin.  Id.  Bract. 
foL  337,  337  b.     See  Malum  vice. 

DE  MALO  VILL-^  L  Lat.  Of  ill- 
ness in  a  town.  A  species  of  essoin,  where 
a  party  had  appeared  in  court,  but  was 
afterwards,  before  any  answer  to  the  suit, 
taken  ill  in  the  town  where  the  court  sat, 
and  was  unable  to  attend.  Bract,  fol. 
363  b.  1  Beeves'  Hist.  417.  This  is  not 
mentioned  by  Spelman,  and  Bracton  calls 
it  anomalous.  Bract,  vb.  sup.  See  Eletay 
lib.  6,  c.  13. 

DE  MANUCAPnONE,  Breve.  L. 
Lat.  Writ  of  manucaption,  or  mainprise. 
A  writ  which  lay  for  one  who,  being  taken 
and  imprisoned  on  a  charge  of  felony,  had 
offered  bail,  which  had  been  refused ;  re- 
quiring the  sheriff  to  discharge  him  on  his 
finding  sufficient  mainpernors  or  bail  Beg. 
Orig.  268  b.     E  ^.  B.  249,  G. 

DE  MANUTENENDO,  Breve.  L.  Lat 
Writ  of  maintenance.  A  writ  which  lay 
against  a  person  for  the  offence  of  main- 
tenance.   Beg.  Orig.  189,  182  b. 

DE  MEDIETATE  LINGUA  L.  Lat. 
Of  half-tongue ;  i.  e.  half  of  one  tongue  or 
language,  and  half  of  another.  A  term 
applied  to  that  particular  description  of 
jury  in  England,  where  one-half  consisted 
of  denizens  or  natives,  and  the  other  half 
of  aliens,  and  which  was  allowed  both  in 
civil  and  criminal  actions  where  one  of  the 
parties  was  an  alien.  Staundf.  PI.  Cor. 
lib.  3,  c.  7.  3  Bl  Com.  360.  4  Id.  362. 
See  BilinguiSj  Half-tongue,  Medietas  lin- 
guce.  It  was  first  introduced  in  favor  of 
foreign  merchants,  by  the  statute  of  the 
staple,  27  Edw.  III.  st  2,  c  8,  and  was  ex- 
tended to  criminal  cases  by  stat  28  Edw. 
IIL  c  13.  2  Beeves'  Hist.  396,  461.  It 
is  still  allowed  in  trials  for  felony  or  mis- 
demeanour, b^t  no  longer  in  a  civil  action. 
Stat.  6  Geo.  IV.  c.  60,  ss.  3,  47.  3  Steph. 
Com.  696,  note.  4  Id.  422.  It  was  for- 
merly in  use  in  the  state  of  New-York, 
but  is  now  abolished,  as  it  generally  is 
throughout  the  United  States.  2  Johns. 
B.  381.  \N.Y.  R.  L.  (1813),  334,  §  24. 
2  N.  T.  Rev.  St.  [419],  339,  §  63.  Id. 
[734],  614,  §  7.     6  Dane's  Abr.  c.  182. 

DE  MEDIO,  Breve.  L.  Lat  Writ  of 
mesne.  A  writ  in  the  nature  of  a  writ  of 
right,  which  lay  for  an  under-tenant  against 
the  mesne  or  middle  lord,  where,  upon  a 
subinfeudation,  the  mssne,  or  middle  lord, 
suffered  his  under-tenant,  or  tenant  para- 
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Tail,  to  be  distrained  upon  by  the  lord  para- 
moant  for  the  rent  due  to  him  from  the 
mesne  lord.  3  £L  Com,  234.  Co.  Liti, 
100  a.  Reg.  Orig.  160.  F.  N.  B.  136, 
M.  N.  Bract,  fol.  21  b.  Jioscoe'i  Real 
Act  38.    See  AfetnCj  Paramount,  Paravail. 

DE  MELIORIBUS  DAMNIS.  KLat 
Of,  or  for  the  better  damages.  A  term 
used  in  practice,  to  denote  the  election  by 
a  plaintiff  against  which  of  several  de- 
fendants (where  the  damages  have  been 
assessed  separately,)  he  will  take  judgment 
1  Arch.  Pr.  219.     8  CowenU R.  111. 

DE  MERCATORIBUS.  Lat  Of  mer- 
chants. There  were  two  English  statutes 
passed  under  this  title;  the  first,  in  the 
eleventh  year  of  Edward  I.  otherwise  called 
the  statute  of  Acton  Bumel,  (q.  v.) ;  the 
second  in  the  thirteenth  year  of  the  same 
reign.  By  this  statute,  all  the  lands  of  a 
debtor,  where  the  debt  was  contracted  in 
trade,  might  be  delivered  to  the  creditor 
to  hold  in  pledge  until  the  debt  was  levied, 
when  the  land  was  to  be  restored.  8taL 
de  Merc.  13  Edw.  L  st  3.  2  Bl.  Com. 
161.  The  recognizance  introduced  by  this 
statute  was  called  a  statute-merchant  Id. 
160.  2  Reevez'  Hut.  160—162.  See 
Barringt.  Obi.  Stat.  116—119. 

DE  MILITIBUS.  Lat  Of,  or  con- 
cerning knights.  The  title  of  a  statute 
passed  in  the  Ist  year  of  Edw.  XL  the  ob- 
ject of  which  was  to  abate  that  part  of  the 
feudal  system,  which  required  every  one 
possessed  of  a  knight^s  fee  (feudum  milt- 
tare^  to  take  upon  him  the  order  of  knight- 
hood, {tuscipere  arma  militaria).  CrahVs 
Hist.  201,  2.  2  Reeved  HUt  288.  2  Irat 
593.  This  is  said  to  have  been  not  pro- 
perly a  legislative  act,  but  a  writ  granted 
by  the  king  in  time  of  parliament,  and  en- 
tered by  his  direction  on  the  record.  Id. 
ibid.     See  Barringt.  Obs.  Stat.  192. 

De  minimis  bob  enrtt  lex^  The  law  does 
not  care  for,  or  take  notice  of  very  small 
or  trifling  matters.  The  law  does  not  con- 
cern itself  about  trifles.  BrooaCt  Max. 
ri06j.  Thus,  error  in  calculation  of  a 
fractional  part  of  a  penny  will  not  be  re- 
garded. Hob.  88.  Cro.  Eliz.  363.  So, 
the  law  will  not,  in  general,  notice  the 
fraction  of  a  day.  SroomU  Max.  333. 
See  Id.  166,  [266.]  Nor  the  imperceptible 
^in  of  land  from  the  sea  by  alluvion.  2 
JBl.  Com.  262.  This  maxim  is  sometimes 
applied  to  matters  of  conduct  See  2  Lit- 
telPs  i^.  218.  But  it  is  never  applied  to 
cases  of  positive  and  wrongful  invasion  of 


right,  however  trifling  may  be  the  injurr 
actually  sustained  See  6  Hiirs(S.Y) 
R.  170. 

DEMINIS,^fwe.  Lat  Writ  of  thrcaJi. 
A  writ  which  lay  where  a  person  wm 
threatened  with  personal  violence,  or  the 
destruction  of  his  property,  to  compel  the 
offender  to  keep  the  peace.  Reg.  Ori^. 
88  b,  89.     F.  N.  B.  79,  G.  80. 

DE  MITTENDO  TENOREM  RE- 
CORDI,  Ac  Breve.  L.  Lat  Writ  to  sesd 
the  tenor  of  a  record,  or  to  exemplify  it 
under  the  great  seal     Reg.  Orig.  220  b. 

DE  MODERATA  MISERICORDIA 
CAPIENDA,  Breve.  Writ  for  taking  a 
moderate  amercement  A  writ,  founded 
on  Magna  Charta,  (c  14,)  which  lay  fbr 
one  who  was  excessively  amerced  in  a  coiBt 
not  of  record,  directed  to  the  lord  of  the 
court,  or  his  bailiff,  conunanding  him  to 
take  a  moderate  amercement  of  the  party. 
Re(;.  Orig.  80  b.     F.  N.  B.  *Ib,  76. 

DE  MODO  DECIMANDL  List  Of 
a  modus  of  tithing.  A  term  applied,  ifi 
English  ecclesiastiod  law,  to  a  prescriptios 
to  have  a  special  manner  of  tithing.  2  SL 
Com.  29.     3  Steph.  Com.  130. 

DE  MONETA.  L.  Lat  Conceminff 
money.  The  title  of  three  statutes  paMcd 
in  the  20th  year  of  Edward  L,  viz:  the 
statute  De  moneta,  20  Edw.  L  st  4;  the 
statute  De  moneta,  parvum,  20  Edw.  L  st  5, 
and  the  Articuli  de  monetOy  20  Edw.  L  st  A. 
These  were  particularly  directed  against  the 
importation  of  clipped  and  comiterfdd 
money.     2  Reeves^  Hist.  228. 

De  moite  homlAis  milt  eit  cvih^o  Ingt. 

Where  the  death  of  a  human  beii^  is  con- 
cerned, [in  a  matter  of  life  and  death,]  no 
delay  is  [considered]  long.  Co.  Litt  154. 
Rokeby,  J.  Com.  1 7.  This  is  a  dight  alter- 
ation of  a  Hne  of  Juvenal : 

KulU  unquam  de  mort«  hotninii  cviMtatie 
loogA  est 

DEMOTENMOT.  L.Pr.  From  word 
to  word ;  word  for  word.     Britt.  c  22. 

DE  NATIVO  HABENDO,  Breve.  L 
Lat  [L  Pr.  briefe  de  nat^e.]  Writ  for 
having  one's  villein.  A  wnt  which  lay  for 
a  lord  whose  villein  had  fled  from  him,  (/»• 
gitivOy)  directed  to  the  sheriff^  conunanding 
him  to  apprehend  the  villein,  and  restore 
him,  with  lul  his  chattels,  to  the  lord.  Rec^ 
Orig.  87.  F.  iT.  B.  77.  Ro$coe*s  Red 
Act.  34. 

DE  NATJTICO  FCENORR  Lat  Of 
maritime  interest    A  title  o(  die  civil  law. 
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Dig.  22.  3.  Cod.  4.  33.  3  KerWi  Own. 
854,  note. 

Oe  flon  tpmiRAtibQi  et  bod  existentibns 

etdem  est  mtlO.  Things  which  do  not  ap- 
pear are  treated  in  law  the  same  as  if  they 
did  not  exist     See  Apparens,  Apparere. 

DE  NON  DECIMANDO.  L.  Lat  Of 
not  pa  jing  tithes.  A  term  applied,  in  Eng- 
lish eccle^astical  law,  to  a  prescription  or 
claim  to  be  entirely  discharged  of  tithes, 
and  to  pay  no  compensation  in  lieu  of  them. 
2  Bl  Com.  31. 

DE  NON  PROCEDENDO  AD  A8- 
SISAM,  Breve.  Writ  for  not  proceeding 
to  take  an  assise.  A  writ,  directed  to  the 
justices  assigned  to  hold  assises,  command- 
ing them  not  to  proceed  to  take  an  assise 
in  a  particular  case.     JReg.  Grig,  221. 

DE  NON  SANE  MEMORIE.  L.  Fr. 
0(  unsound  memory  or  mind ;  a  phrase  sy- 
nonymous with  Tum  compos  mentis.  lAtt 
sect  405.  Plowd.  368.  Stock  on  Non 
Compotes  Mentis^  1.  See  Memory^  Non 
Compos  Mentis. 

DE  NOVEL.  L.  Fr.  Anew;  newly. 
Ad  de  novel  gravnt ;  hath  granted  anew. 
Artie,  sup.  Chart. 

DE  NOVI  OPERIS  NITNCIATIONE. 
Lat  Concerning  the  prohibition  of  a  new 
work.  A  title  of  the  civil  law.  Dig.  80. 1. 
See  Nuntiatio. 

DE  NOVO.  Lat  [L.  Fr.  de  wml'] 
Anew;  (of  new,)  a  second  time.  In  Scotch 
law,  literally  rendered  "  of  new."  2  How. 
St.  Trials,  721. 

DE  ODIO  ET  ATIA,  Breve.    L.  Lat 
Writ  of  hatred  and  malice.     A  writ  which 
anciently  lay  for  a  person  committed  to 
prison  on  a  charge  of  homicide,  and  who 
otherwise  could  not  be  bailed.     It  was  di- 
rected to  the  sheriff^  commanding  him  to 
make  inquisition  by  the  oaths  of  lawful  men, 
whether  the  party  in  prison  was  charged 
through  malice,  {utrum  rettatus  de  odio  et 
atia,)  or  upon  just  cause  of  suspicion.     If  it 
was  found  that  he  was  accused  odio  et  cUtOy 
and  that  ho  was  not  gfiiHj ;  or  if  he  com- 
mitted the  deed  se  de/endendo,  or  per  in/or- 
tuniuniy  then  a  writ  of  k-adas  in  ballium 
might  issue,  commanding  the  sheriff,  if  the 
prisoner  could  find  twelve  good  and  lawful 
men  of  the  county,  who  would  be  main- 
pernors for  him,  then  he  should  deliver  him 
to  them  in  bail.    Beg.  Grig.  133  b.    Bract. 
foL  123.      3  BL  Com:  128.     1  Beeves'  Hist. 
Eng.  Jaiw,  252.     2  Id.  14.     Crahh's  Hist. 
148.      MoLg.  Chart,  c  26.     Stat.  Westm.  2, 
c  29.     Tins  writ  was  one  of  the  great  se- 


curities of  personal  liberty  in  England,  re- 
sembling in  its  objects  the  writ  of  habeas 
corpus,  by  which  it  is  now  superseded.  1 
Beeves^  Hist,  252.  It  is  first  mentioned  by 
name  in  Magna  Charta,  (as  breve  inquisi- 
tionis,)  which  ordained  that  it  should  issue 
in  future  gratis,  and  should  never  be  denied ; 
but  Mr.  Crabb  supposes  it  was  not  intro- 
duced by  statute,  but  existed  at  common 
law.  Crabb' s  Hist.  148.  It  was  abolished 
by  statute  28  Edw.  IIL  c.  9.  But  Lord 
Coke  considered  it  to  have  been  revived  by 
the  Stat  42  Edw.  IIL  .c  1.  3  BL  Com. 
129.     See  Atia. 

DE  OFFICE.  L.  Fr.  Of  office;  in 
virtue  of  office ;  officially;  In  the  discharge 
of  ordinary  duty.  Le  court  d'office  est 
tenu ;  the  court  is  bound,  in  virtue  of  its 
office.     Tearb.  H.  4  Hen.  VI.  16. 

This  phrase  corresponds  with  the  Lat.  ex 
officio,  or,  more  nearly  with  virtute  officii. 

DE  OFFICIO  CORONATORIS.  L.Lat 
Concerning  the  office  of  coroner.  The  title 
of  the  statute  4  Edward  I.,  enumerating  the 
duties  of  the  office  of  coroner.  2  Beevei 
Hist  140. 

DE  ONERANDO  PRO  RATA  POR- 
TIONE,  Breve.  L  Lat  Writ  for  charg- 
ing according  to  a  rateable  proportion.  A 
writ  which  lay  for  a  joint  tenant,  or  tenant 
in  common,  who  was  distrained  for  more 
rent  than  his  proportion  of  the  land  came 
to.  Beg.  Grig.  182.  F.  N.  B.  234,  H. 
This  writ  is  called  by  Fitzherbert,  De  deone- 
rando  pro  rata  portions,  and  in  the  Register, 
De  onerando  secundum  ratum  portionis. 

DE  PACE  ET  LEGALITATE  TUEN- 
DA.  L.  Lat  For  keeping  the  peace,  and 
for  good  behaviour.  Tradat  fidejussores  de 
pace  et  legaUtate  tuenda  ;  he  shall  deliver 
or  find  sureties  for  keeping  the  peace  and 
good  behaviour.  LL.  Edw.  Conf.  c.  18. 
4  BL  Com.  252,  254.  Spelman,  voc.  Zs- 
galita^     See  JksgeUitas. 

DE  PACE  ET  PLAGIS.  L.  Lat  Of 
peace  [breach  of  peace]  and  wounds.  One 
of  the  Kinds  of  criminal  appeal  fbrmerly  in 
use  in  England,  and  which  lay  in  cases  of 
assault,  wounding  and  breach  of  the  peace. 
B^-acL  fol  144.  2  Beeves'  Hist  33.  See 
Appeal. 

DE  PACE  ET  ROBERIA.  L.Lat  Of 
peace  [breach  of  peace]  and  robbery.  One 
of  the  kinds  of  criminal  appeal  formerly  in 
use  in  England,  and  which  lay  in  cases  of 
robbery  and  breach  of  ihe  peace.  Bract 
fol.  146.     2  Beeves^  Hist.  37.     See  AppeaL 

DE  PACE  ET  IMPRISONAMENTa 
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L.  Lat  Of  [breach  of]  peace  and  impris- 
onment The  title  of  an  appeal  formerly 
in  ase  in  England,  in  cases  of  imprisonment 
and  breach  of  the  peace.  Bract  foL  1 45  b. 
2  Beeves'  HUt  35.     See  Appeal, 

DE  PACE  IXFRACTO.  L.  Lat  Of 
peace  broken;  of  breach  of  the  peace. 

DEPALABRA.  Span.  Byword;  by 
parol.  WhiU'9  New  Recop,  b.  2,  tit  19, 
c  3,  §  2. 

DE  PARCO  FRACTO,  j5r«H?.  L.  Lat 
Writ  of  pound  breach.  A  writ  which  lav 
against  him  who  violently  broke  a  pound, 
and  took  out  beasts  from  thence,  which 
were  lawfully  impounded.  Reg.  Orig, 
116.>  F,  N.  B.  100,  K  F.  Co.  lAtt. 
47  b.     3  BL  Com.  146. 

DE  PARENDO  JURL  L.  Lat  Of, 
or  for  obeying  the  law  ;  to  obey  the  law ; 
or  the  mandate  of  a  writ  FletOy  lib.  2,  c. 
62,  §4. 

DE  PARTITIONE  FACIENDA,^rew. 
L.  Lat  Writ  for  making  partition.  A 
writ  which  lay  to  make  partition  of  lands 
or  tenements  held  by  several  pro  indivUo 
as  coparceners,  &c  Beg.  Orig.  76.  F. 
N.  B.  61,  R.  O.  N.  B.  142.  2  Bl.  Com. 
189.     3  Beeves'  Hist.  55. 

DE  PECULIO  ACTIO.  See  Actio  de 
peculio. 

DE  PASS  AGIO.  KLat  Of  passage. 
De  passagio  simplici ;  of  simple  passa^. 
Fleta,  lib.  2,  c  8,  §  1.  One  of  the  essoms 
of  ultra  mare.     See  De  ultra  mare. 

DE  PERAMBULATIONE  FACIEN- 
DA,  Breve.  L.  Lat  Writ  for  making 
perambulation.  A  writ  which  lay  to  ascer- 
tain the  boundaries  of  lands,  where  parties 
were  in  doubt  of  the  bounds  of  their  lord- 
ships or  of  their  towns ;  and  which  was 
done  hj  walking  about,  through  or  between 
thenL  It  was  directed  to  the  sheriff,  com- 
manding him  to  go  with  twelve  knights  of 
his  county  to  the  land  in  question,  and  by 
their  oath  to  cause  a  perambulation  to  be 
made  between  them,  according  to  their  re- 
spective metes  and  bounds,  (per  terras, 
metas  et  divisas.)  Beg.  Orig.  157  b.  F. 
N.  B.  133,  D.     See  Perambulation. 

DE  PEREGRINATIONE.  KLat  Of 
pilgrimage.  De  peregrinatione  et  passagio 
generali;  ofpilgrimage  and  general  passage. 
Fleta,  lib.  6,  c.  8,  §  1.  One  of  the  essoins 
of  ultra  mare. 

DE  PIGNORE  SURREPTO  FURTl, 
ACTIO.  Lat  In  the  civil  law.  An  ac- 
tion to  recover  a  pledge  stolen.  Inst.  4. 
1.  14. 


DE  PIPA  Vmi  CARLANDA,  Bretit 
L  Lat  A  writ  of  trespass /or  carrying  a 
pipe  of  wine  so  carelessly  that  it  was  sto?e, 
and  the  contents  lost  Beg.  Orig.  110. 
Alluded  to  by  Sir  William  Jones,  in  his  re- 
marks on  the  case  of  Coggs  v.  Barnsri 
Jones  on  Bailm.  59. 

DEPLACITO.  KLat  Of  a  plea;  ot 
or  in  an  action.  Formal  words  used  in  de- 
clarations and  other  proceedings,  as  descrip- 
tive of  the  particular  action  brought  De 
placito  debiti  ;  of  a  plea  of  debt  De  plo- 
cito  conventionis/ractce  ;  ofapleaofbr^ 
of  covenant  De  placito  transgremcmis ;  of 
a  plea  of  trespass.  De  placUo  transgreh 
sionis  super  casum  ;  of  apleaof  tremsson 
the  case.  Towns.  PI.  162—165.  Seethe 
older  forms  in  Fleta^  lib.  2,  c  65,  §  li 
See  Placitum. 

DE  PLAGIS  ET  MAHEMIO.  List 
Of  wounds  and  maihem.  The  n«ne  of  s 
criminal  appeal  formerly  in  use  in  En^ssd, 
in  cases  of  wounding  and  nuuming.  irati. 
foL  144  b.  2  Beeve^  ffisL  34.  See  Ap- 
peal. 

DE  PLAIN.  L.  Fr.  In  a  sommsiy 
way.     Kelham.     See  De  piano. 

DEPLANO.  Lat  and  L.  Lat  bthe 
civil  law.  Without  form ;  in  a  sammaij 
manner.  The  prstorwas  said  to  administer 
justice  in  this  way,  {de  piano  cognoscertj) 
when  he  did  so  standing  on  the  grouBd,  or 
on  the  same  level  with  the  suitorB,  instead 
of  occupying  a  tribunal,  (pro  tribwnaU,) 
elevated  seat,  or  bench,  as  it  was  termed  ia 
the  English  Uw.  See  Bench.  The  Fr. 
de  plain  (q.  v.)  is  derived  from  this. 

In  the  common  law.  Clearly;  maniM- 
ly.  The  phrase  is  used  in  this  classical 
sense  in  the  statute  De  Bigamis,  4  Edw.L 

By  covin,  or  collusion.  Stat.  Westm. 
2,  c.  4.  This  did  not  mean  by  de£sult  Id- 
ibid.  2Jnst.S49.  See 2 Beevei Histm. 
4  Id.  23,  34,  36. 

In  Scotch  practice.  Forthwith.  ^AU- 
son's  Crim.  Fr.  650. 

DE  PLEGIIS  ACQUIETANDIS,  BreM. 
L.  Lat  Writ  for  acquitting  or  releaai^ 
pledges.  A  writ  that  lay  for  a  surety, 
against  him  for  whom  he  had  become  surety 
for  the  payment  of  a  certain  sum  of  mon^ 
at  a  certain  day,  where  the  latter  bad  not 
paid  the  money  at  the  appointed  day,  aad 
the  surety  was  compelled  to  pay  it  Bef» 
Orig.  158.  F.  N.  B.  137,  C.  8  Beev0^ 
Hist.  65. 

DEPLEINEAGR  KFr.  Offuflags. 
Stat.  Mod.  Lev.  Fines.     2  IneL  510. 
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DE  PONE,  Breve.  L.  Lat  Writ  of 
pone.  Fleta,  lib.  2,  c  44,  §  3.  See  Pone. 
DE  PONENDO  SIGILLUM  AD  EX- 
CEPnONEM,  Breve.  L.  Lat  Writ  for 
putting  a  seal  to  an  exception.  A  writ  by 
which  justices  were  formeriy  commanded 
to  put  their  seals  to  exceptions  taken  by  a 
party  in  a  suit     Bep.  Orig.  182. 

DE  POST  DISSEISINA,  ^r«;<?.  L.Lat 
Writ  of  post  disseisin.  A  writ  which  lay 
for  him  who,  having  recovered  lands  or 
tenements  by  praecipe  quod  reddat,  on  de- 
fimltorreddition,  was  again  disseised  by  the 
foraier  disseisor,  Eeg.  Orig.  208.  F.  i\r. 
B.  190. 

DE  PR..EROGATIVA  REGIS.  L.Lat 
Of  the  king's  prerogative.  The  title  of  the 
statute  17  Edward  II.  st  1,  defining  the 
prerogatives  of  the  crown  on  certain  sub- 
jects, partly  of  a  feudal  and.  partly  of  a  po- 
litical or  general  nature.  CrahVs  In^t. 
Eng.  Law,  204,  et  eeq.  Barringt.  Obs. 
Stat  202.  Ifale's  Hist.  Com.  Low,  ch.  8. 
DE  PR  JESENTI.  L.  Lat  Of  the  pre- 
sent; in  the  present  tense.  See  Per  verba 
deprcesenti. 

DE  PROCEDENDO  IN  ASSISA, 
Breve.  L.  Lat  Writ  for  proceeding  in  an 
Jwsise.  A  writ  by  which  the  justices  of  as- 
sise were  commanded  to  proceed  in  an  as- 
sise, where  the  proceedings  had  been  stayed. 
Beg.  Grip.  220. 

DE  PROSEQUENDO.  KLat  Of,  or 
for  prosecuting;  to  prosecute.  Fleta,  \ih. 
2,  c.  60,  §  33.     Id.  lib.  4,  c.  5,  §  2. 

DE  PROPRIETATE  PROBANDA, 
Breve.  L.  Lat  Writ  for  proving  property. 
A  writ  directed  to  the  sheriff,  to  inquire  of 
the  property  of  goods  distrained,  where  the 
defendant  in  an  action  of  replevin  claims  the 
property.  3  Bl.  Com.  148.  Beg.  Grig. 
86  b. 

DE  PROTECTIONIBUS.  Lat  Of  or 
concerning  protections.  The  title  of  a  stat- 
ute passed  m  the  33d  year  of  Edward  I. 
to  prevent  some  of  the  evil  consequences 
attending  the  privileges  given  by  writs  of 
protection.      2  Reeve?  Hist.  242. 

DE  PROTECTIONE,  ^rwtf.  Lat  Writ 
of  protection.  Reg.  Orig.  26,  26.  See 
Protection. 

DE  QES  EN  CA,  De  ke$  en  sea.  L.  Fr. 
From  which  time  until  now.     Kelham. 

DE  QUO,  k  DE  QTJIBUS.  Lat  Of 
which.  Formal  words  in  the  simple  writ  of 
entry,  from  which  it  was  called  a  writ  of  en- 
try "  in  the  ^wo,"  or  "  in  the  quibtisJ^  3 
Jieepes*  Hist.  33.    Prcscipe  A.  quod — red- 


dat  B.  tantum  terrce — de  quo  idem  A.  dis- 
seisivit  prcedictum  B.,  &c. ;  command  A. 
that — he  render  to  B.  so  much  land — of 
which  the  said  A.  disseised  the  aforesaid  B., 
«kc.     Reg.  Orig.  229. 

DE  RAPTU  VIRGINTJM.  Lat  Of 
the  ravishment  of  maids.  The  name  of  an 
appeal  formerly  in  use  in  England,  in  cases 
of  rape.  Bract,  fol.  147.  2  Reeves'  Hist. 
38.     See  Appeal. 

DE  RATIONABILIBUS  DIYISIS, 
Breve.  L.  Lat.  Writ  for  fixing  reasonable 
boundaries.  A  writ  which  lay  to  settle  the 
boundaries  between  the  lands  of  persons  in 
different  towns,  where  one  complained  of 
encroachment  Reg.  Orig.  151  h.  F.^.B. 
128,  M.  Roscoe's  Real  Act.  31.  3  Reeves' 
Hist.  48. 

DE  RATIONABILI  PARTE  BONO- 
RUM,  Breve.  L.  Lat  A  writ  which  lay 
for  the  wife  and  children  of  a  deceased  per- 
son against  his  executors,  to  recover  their 
reasonable  part  or  share  of  his  goods.  2 
Bl.  Com.  492.  F.  AT.  B.  122,  L.  See 
Reasonable  part. 

DE  REBUS.  Lat  Of  thin^.  The 
title  of  the  third  part  of  the  Digests  or 
Pandects,  comprising  the  twelfth,  thir- 
teenth, fourteenth,  fifteenth,  sixteenth, 
seventeenth,  eighteenth  and  nineteenth 
books. 

DE  REBUS  DUBIIS.  Lat  Of  doubt- 
ful things  or  matters.     Big.  34.  6. 

DE  RECEPTAMENTO.  L.  Lat  Of 
receipt;  of  harbouring.  Bract.  M.  162  b. 
A  term  of  old  criminal  law.  See  Recepta- 
mentum. 

DE  RECORDO  ET  PROCESSU  MIT- 
TENDIS,  Breve.  L.  Lat  Writ  to  send 
the  record  and  process  of  a  cause  to  a  su- 
perior court;  a  species  of  writ  of  error. 
Reg.  Orig.  209. 

DE  RECTO,  Breve.  L.  Lat  Writ  of 
right  Reg.  Orig.  1,  2.  Bract.  foL  327  b. 
See  Writ  of  Right. 

DE  RECTO DEFICERE.  KLat  To 
fail  of  right;  to  fail  in  doing  justice.  A 
term  apfuied  to  an  inferior  court  in  the  old 
books.  Olanv.  lib.  12,  c  1.  Bract.  foL 
106,  313  b,  329  b.     1  Reeves'  Hist.  171. 

In  the  ancient  law  of  France,  the  appeal 
of  default  of  justice,  {de  de/aute  de  droit,) 
was  a  proceeding  when  the  court  of  a  par- 
ticular lord  deferred,  evaded,  or  refused  to 
do  justice  to  the  parties.  Esprit  des  LoiSy 
liv.  28,  c  28. 

DE  RECTO  PATENS,  Breoe.  L.  Lat 
Writ  of  right  patent    Reg.  Orig.  1»    See 
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Patent  Called  the  highest  writ  in  law. 
F.  N,  B.  1. 

DE  RECTO  DE  DOTE,  j?m'«.  L.Lat 
Writ  of  right  of  dower,  Reg,  Orig.  3. 
F.  N.  B,  7,  K  Bract  foL  313.  See 
Dower ^  Writ  of  Right, 

DE  RECTO  DE  RATIONABILI 
PARTE,  Breve.  L.  Lat  Writ  of  right, 
of  reasonable  part.  A  writ  which  lay  be- 
tween privies  in  blood,  as  between  brothers 
in  gavelkind,  or  between  sisters  or  other 
coparceners  for  lands  in  fee  simple,  where 
one  was  deprived  of  his  or  her  share  by 
another.  Reg,  Orig.  3  b.  F,  N,  B.  9,  B. 
Roecoe's  Real  Act,  2  5.  Abolished  by  statute 
3  &  4  Will.  IV.  c.  27. 

DE  RECTO  DE  ADVOCATIONE, 
Breve.  L.  Lat  Writ  of  right  of  advow- 
son.  Reg,  Orig,  29  b.  A  writ  which  lay 
for  one  who  had  an  estate  in  an  advowson 
to  him  and  his  heirs  in  fee  simple,  if  he 
were  disturbed  to  present  F,  N,  B,  30,  B. 
Roscoe'e  Real  Act,  26.  Abolished  by  statute 
3  A  4  Wil.  IV.  c  27. 

DE  REDISSEISIXA,  Breve.  L.  Lat 
Writ  of  re-disseisin.  A  writ  which  lay 
where  a  man  recovered  by  assise  of  novel 
disseisin  land,  rent  or  common,  and  the 
like,  and  was  put  in  possession  tiiereof  by 
verdict,  and  afterwards  was  disseised  of  the 
same  land,  rent  or  common,  by  him  by  whom 
he  was  disseised  before.  Reg.  Orig.  206  b. 
F.  N,  B,  188,  B. 

DE  REPLEGL^RE,  (or  REPLEGI  ART) 
Breve,  L.  Lat  Writ  of  replevin.  Fleta^ 
lib.  3,  c.  43,  § 3.  Reg.  Orig,  81.  F.N, B, 
68,  D.     See  ReplegiarCy  Replevin. 

DE  RESCUSSU,  ^r«^.  L.  Lat  Writ 
of  rescue  or  rescous.  A  writ  which  lay 
where  cattle  distrained,  or  persons  arrested, 
were  rescued  from  those  taking  them.  Reg, 
Orig.  117,  118.     F.  N,  B.  101,  C.  G. 

DE  RETORNO  HABENDO.  L.  Lat 
For  having  a  return ;  to  have  a  return.  A 
term  applied  to  the  judgment  for  the  de- 
fendant in  an  action  of  replevin,  awarding 
him  a  return  of  the  goods  replevied ;  and 
to  the  writ  or  execution  issued  thereon.  2 
Tid<r8  Pr.  993,  1038.  3  Bl.  Com.  149. 
Applied  also  to  the  sureties  given  by 
the  plaintiff,  on  commencing  the  action. 
Id.  147. 

DE  RIEN  CULPABLE.  LFr.  Guilty 
of  nothing;  not  guilty.  Yearb.  H.  7  Edw. 
n.  224.     Keilw,  3  b. 

DE  RIGORE  JURIS.  Lat  In  strict- 
ness of  law.  "  De  rigorejuris^  they  ought 
to  bring  him  in  before;  but,  per  gratiam 


curi4B,  it  18  well  enough  at  any  time  before 
the  ecL/a.  is  awarded."  Jones,  J.  Latch, 
150. 

DE  RrVIS.  Lat  Of  water-coonea.  Big. 
43.  21. 

DE  SALVA  GARDLA,  Breve.  LLat 
Writ  of  safeguard.  A  writ  in  the  natore 
of  a  protection,  which  was  allowed  to 
strangers  seeking  thek  ri^t  by  coarse  of 
law  in  England,  and  apprehending  rioknee 
or  injury  to  their  persons  or  prop«rty  from 
others.     Reg.  Orig.  26.     See  Safeguarl 

DE  SALVO  CONDUCTU,  Breve,  L 
Lat  Writ  of  safe  conduct  Reg.  Ori§. 
25  b,  26.    See  Safe  conduct 

DE  8A  VIE.  L.  Pr.  Of  his  or  her 
life ;  of  his  own  life ;  aa  disdnguished  from 
pur  autre  vicy  for  another's  life.  Litt  sed 
35,  36.     Crabb'i  Hiet  383. 

DE  SCACCARIO.  L.  Lat  Ot  or 
concerning  the  exchequer.  The  title  of  a 
statute  passed  in  the  51st  year  of  Hesxr 
IIL     2  Reevee'  ffUt  61. 

DE  SCUTAGIO  HABENDO,  Bmt, 
L.  Lat  Writ  for  having  (or  to  We)  c^ 
cuage  or  scutage.  A  writ  which  ancieDtlf 
lay  against  tenants  by  knight-senrioe,  to 
compel  them  to  serve  in  the  ting's  wan  « 
send  substitutes,  or  to  pay  efl<»age,  that  tt> 
a  sum  of  money.  F.  Jv.  B.  83,  C  Hw 
same  writ  lay  for  one  who  had  alresdj 
served  in  the  king's  army,  or  paid  a  fine 
instead,  against  those  who  held  of  him  by 
knight-service,  to  recover  his  escutge  or 
scutage.  Reg.  Orig.  88.  Z. -Y.  A83, 
D.  F. 

DE  SE  BENE  GEBENDO.  L  I^t 
For  behaving  himself  well ;  for  his  good 
behaviour.     Yelv.  90,  154. 

DE  SECTA  AD  MOLENDKUM, 
Breve.  L.  Lat  Writ  of  auit  at  mil  A 
writ  for  compelling  suit  to  a  miU.  Bt^' 
Orig.  153.  F.  N.  B.  122,  M.  ZBlCm, 
235.  See  Secta  ad  molendinum.  Abol- 
ished by  statute  3  <k  4  Will  IV.  c.  27. 
DE  SECUNDA  SUPERONERATIOXE. 
Breve,  L.  Lat  Writ  of  aecond  8«uthai|e. 
A  writ  which  lay  where  admeaaoremeiit  of 
pasture  had  been  made,  and  he  that  first 
surcharged  the  common,  did  it  a  secood 
time,  notwithstanding  the  admeasurement 
Reg.  Orig.  157.  F.  N.  B.  126,  R  8  fi. 
Com.  239.     2  Reeves'  Hiet  19a 

DE  SERVITIO  REGia  L.  Lat  [L 
Yt.de  service  leroy.'\  Of  the  king's  sarri«. 
A  species  of  essoin,  or  excuse  for  a  d^ 
fenaant's  non-appearance  in  court  ^ 
ground  of  which  was  that  he  was  necesr 
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sarily  detained  in  the  king's  service. 
Glanv,  lib.  1,  c  27.  Bract,  foL  338  b. 
Spelmauj  voc.  Essoniare;  1  Reeves^  Hist 
118. 

De  similibDS  ad  similia  eadem  ratione  pro- 
ecdeHdom  est.  From  like  things  to  like 
things  we  are  to  proceed  by  the  same  rule 
or  reason ;  [i.  e.  we  are  allowed  to  argue 
from  the  analogy  of  cases].  Branches 
Princ, 

De  umilfbns  idem  est  jodieandnm.    Of 

[respecting]  like  things,  [in  like  cases,]  the 
judgment  is  to  be  the  same.     7  Co,  1 8. 

Both  these  maxims  seem  to  be  embraced 
in,  if  not  derived  from,  the  following  pas- 
sage of  Bracton,  in  which  that  author,  at 
the  commencement  of  his  work,  lays  down 
a  fundamental  principle  of  the  common 
law :  Si  similia  evenerint^  per  simile  judi- 
centur,  cum  bona  sit  occasio  a  similibus  pro- 
cedere  ad  similia ;  if  like  cases  have  oc- 
curred, they  [the  new  cases]  are  to  be 
judged  by  the  like  rule,  since  it  is  a  good 
occasion  [or  proper  course]  to  proceed  from 
like  things  to  like.     Bract  fol.  1  b. 

DE  SON  COUNSEL  (or  COUNSAIL). 
L.  Fr.  Of  his  counsel  Yearh.  M.  6  Edw. 
III.  76. 

DE  SON  DONE.  L.  Fr.  Of  his  gift 
See  Sur  cognizance^  d:c. 

DE  SON  GREfi.  L.  Fr.  Of  his  own 
accord.     Keilw,  2,  pi.  4. 

DE  SON  TORT.  L.  Fr.  Of  his  [own] 
wrong.  A  stranger  who  takes  upon  him 
to  act  as  an  executor  without  any  just  au- 
thority, is  called  an  executor  of  his  own 
wrong,  {de  son  tort),  2  BL  Com,  607.  2 
Steph.  Com,  244. 

DE  SON  TORT  DEMESNE.  L.  Fr. 
Of  his  own  wrong.  De  son  tort  demesne^ 
sans  tiel  cause;  of  his  own  wrong,  without 
such  cause.  See  De  injuria  sua  propria^  dtc, 
DE  8TAPULIS.  L  Lat  Of  staples. 
The  title  of  a  statute  passed  27  Edw.  III. 
St  2  ;  containing  a  complete  code  of  laws 
for  the  regulation  of  the  merchants  who 
attended  Uie  staples  of  wool,  after  their 
transfer  from  Flanders  to  England.  Bar- 
ringt  Ohs.  Stat  282. 

BE  ST ATUTO,  Brevia,  L.  Lat  Write 
founded  upon  statute.  Reg,  Orig.  173 — 
188 

DE  STATUTOMERCATORIO,^revtf. 
L.  Lat.  Writ  of  statute-merchant  A 
writ  which  lay  for  imprisoning  him  who 
had  forfeited  a  statute-merchant  bond, 
until  thie  debt  was  satisfied.  Reg.  Orig, 
146  b.      There  are  several  write  under  this 


head.     Id.  148.    Reg.  Jud,  8.     See  Stat- 
ute-merckant. 

DE  STATUTO  STAPUL^,  Breve. 
L.  Lat  Writ  of  statute  staple.  A  writ 
that  lay  to  take  the  body  to  prison,  and 
seize  upon  the  lands  and  goods  of  one  who 
had  forfeited  the  bond  called  statute  staple. 
Reg.  Orig.  161.     See  Statute  staple. 

DE  SUPERONERATIONE  PASTU- 
RE, Breve,  L.  Lat  Writ  of  surcharge 
of  pasture.  A  judicial  writ  which  lay  for 
him  who  was  impleaded  in  the  county 
court,  for  surcharging  a  common  with  his 
cattle,  in  a  case  where  he  was  formerly 
impleaded  for  it  in  the  same  court,  and  the 
cause  was  removed  into  one  of  the  courte 
at  Westminster.     Reg.  Jud.  36  b. 

DE  SUPERSEDENDO,  Breve.  L. 
Lat.  Writ  of  supersedeas.  Reg.  Orig, 
274 — 278.     See  Supersedeas. 

DE  SYLVA  C^EDTJA,  ^reve.  L.  Lat 
Writ  concerning  coppice  wood.  Reg.  Orig. 
44.     See  Sylva  coedua. 

DE  TABULIS  EXHIBENDIS.  Lat 
Of  showing  the  tablets  of  a  will  Dig, 
43.  6. 

DE  TALLAGIO  NON  GONCEDEN- 
DO.  L.  Lat  Of  not  granting  tallage. 
The  title  of  a  statute  passed  in  the  34th 
year  of  Edward  1.  st  4,  declaring  that  no 
tallage  or  aid  should  be  imposed  or  levied 
by  the  king,  or  his  heirs,  without  the  will 
and  assent  of  the  archbishops,  bishops, 
earls,  barons,  knighte,  burgesses,  and  other 
freemen  of  the  commons  of  the  realm.  It 
contained  also  important  general  declara- 
tions in  favor  of  liberties  claimed  by  the 
subject  2  Inst  632.  2  Reeves'^  Hist  104, 
105.  See  Blackst.  Magna  Charta,  Introd- 
xcvi. — c. 

DE  TEMPORE  CUJUS  CONTRA- 
RIUM  MEMORIA  HOMINUM  NON 
EXISTIT.  L.  Lat  From  time  whereof 
the  memory  of  men  does  not  exist  to  the 
contrary.     Litt  sect  170.     See  infra. 

DE  TEMPS  DONT  MEMORIE  NE 
COURT.  L.  Fr.  From  time  whereof 
memory  runneth  not ;  time  out  of  memory 
of  man.  Idtt  sect  143,  146,  170.  Dger, 
70. 

DE  TEMPORE  IN  TEMPUS  ET  AD 
OMNIA  TEMPORA.  L.Lat  From  time 
to  time,  and  at  all  times.     Towns.  PI.  17. 

DE  TERMINO.  L.  Lat  Of  the  term. 
ffardr.  1. 

DE  TERRA  SANCTA.  Lat  Of  the 
Holy  land.  A  species  of  essoin,  the  ground 
of  which  was  that  the  party  had  gone  to 
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the  Holy  land.    Glanv,  lib.  1,  c  29.    Bract 
foL  339.     Spelman,  voc  JEssoniare,     See 

DE  TESTAMEXTIS.  Lat  Of  testa- 
ments. The  title  of  the  fifth  part  of  the 
Digests  or  Pandects ;  comprising  the  twenty- 
eighth  to  the  thirty-sixth  books,  both  in- 
clusive. 

DE  THEOLONIO,  Breve.  L.  Lat 
Writ  of  toll  A  writ  of  trespass  which 
lay  where  a  person  was  prevented  from 
taking  tolL     Beg.  Orig,  103. 

DE  TRANSCRIPTO  PEDIS  FINIS 
LEVATI  MITTENDO,  ^rfw.  L.Lat  A 
writ  for  sending  the  transcript  of  the  foot 
of  a  fine  levied.     Reg.  Orig.  169. 

DE  TRANSGRESSIONE,  Breve.  L. 
Lat  Writ  of  trespass.  Beg.  Orig.  92 — 
111.     See  Trespass. 

DE  TRANSGRESSIONE,  AD  AUDI- 
ENDUM  ET  TERMINANDUM,  Breve. 
L  Lat  The  name  of  a  writ  or  commission 
for  hearing  and  determining  any  outrage 
or  misdemeanor.  2  Beeves*  hint.  170. 
See  Ad  audiendum  et  terminanduniy  Oyer 
and  Terminer. 

DE  ULTRA  MARE,  [or  DE  TRANS 
MARE ;  L.  Fr.  de  outre  la  meer.]  L.  Lat 
Of  beyond  sea.  A  species  of  essoin, 
the  ground  of  which  was  that  the  party 
was  detained  in  parts  beyond  the  seas. 
Glanv.  lib.  1,  c.  25.  Bract,  fol  339.  tleta, 
lib.  6,  c  8.  Spelman,  voc.  Essoniare.  1 
Beeves'  Hist.  118,  406.     See  Essoin. 

DE  UXORE  RAPTA  ET  ABDUCTA, 
Breve.  L.  Lat  A  writ  which  lay  where 
a  man's  wife  had  been  ravished  and  carried 
away.  A  species  of  writ  of  trespass.  Beg. 
Ong.  97.    F.  N.  B.  89, 0.    3  Bl.  Com.  139. 

DE  VASTO,  Breve.  L.  Lat  Writ  of 
waste.  A  writ  which  might  be  brought 
by  him  who  had  the  immediate  estate  of 
inheritance  in  reversion  or  remainder, 
against  the  tenant  for  life,  in  dower,  by 
curtesy,  or  for  years,  where  the  latter  had 
committed  waste  in  lands ;  calling  upon  the 
tenant  to  appear  and  show  cause  why  he 
committed  waste  and  destruction  in  the 
place  named,  to  the  disinherison  {ad  ezhce- 
redatianem)  of  the  plaintiff.  Beg.  Orig. 
72—76.  Beg.  Jud.  17  b.  F.  N.  B.  56, 
C.  3  Bl.  Com.  227,  228.  Abolished  by 
statute  3  &  4  WilL  IV.  c  27.  3  SUph. 
Com.  506. 

DE  VENTRE  INSPICIENDO,  Breve. 
L.  Lat  Writ  of  (or  for)  inspecting  the 
belly.  A  writ  which  a  presumptive  heir 
may  have  in  England,  to  examine  a  widow 


suspected  of  feignbg  herself  pregnant, 
(with  a  view  to  produce  a  supposititioas 
heir  to  the  estate,^  in  order  to  ucertain 
whether  she  be  witn  child  or  not  1  Bl 
Com.  466.  2  Steph.  Com.  818.  Reg. 
Orig.  227.  Bract.  foL  69  b.  FUia,  lib. 
1,  c.  15.  This  writ  seems  to  have  been 
derived  from  the  civil  law.  See  Dig,  25, 
4,  De  inspiciendo  ventre,  <kc 

A  writ  of  the  same  nature  might  be 
issued  in  cases  where  a  woman  senteBced 
to  be  executed,  pleaded  pregnancy.  See  4 
Bl.  Com.  496.  A  writ  of  this  kind  was 
issued  in  the  early  American  case  of 
Bathsheba  Spooner,  who  was  convicted 
of  the  murder  of  her  husband,  at  Brook- 
field,  Mass.  in  l77a  2  Chandler's  Am. 
Crim.  Trials,  381. 

DE  VERBO  IN  VERBUM.  L  Lit 
Word  for  word.  Bract.  foL  138  b.  lite- 
rally, from  word  to  word.  (L.¥T.dtmot 
en  mot)  Fleta  uses  the  phrase  de  9erbo 
ad  verhum.     Lib.  1,  c  21,  §  3. 

DE  VERBORUMSIGNIFICATIONR 
Of  the  signification  of  words.  An  im> 
portant  tiUe  of  the  Digests  or  Pandects, 
(Dig.  60.  16,)  consisting  entirely  of  defi- 
nitions of  words  and  phraaes  used  in  the 
Roman  law,  compiled  n*om  the  writings  of 
the  best  jurists,  such  as  Ulpian,  Fa^u^ 
Pomponius,  Grains,  Scaevola,  Javolenus,Cei^ 
sus,  Alfenus,  Florentinus,  Cidlistratns  and 
others. 

DE  VICINETO.  L.  Lat  From  the 
neighborhood,  or  vicinage.  3  BL  C<m. 
360.  A  term  applied  to  a  jury.  Sec  F*- 
cinetum. 

DE  VI  LAICA  AMOVENDA,  Bren. 
L.  Lat  Writ  of  (or  for)  removing  lay  force. 
A  writ  which  lay  where  two  parsons  con- 
tended for  a  church,  and  one  of  tiiem  en- 
tered into  it  with  a  great  number  of  lay- 
men,  and  held  out  the  other  vi  et  arms; 
then  he  that  was  holden  out  had  this  writ 
directed  to  the  sherifi^  that  he  remove  the 
force.     Beg.  Orig.  69.     F.  N.  B.  54,  D. 

DE  VIRIDARIO  ELIGENDO,  Brett. 
L.  Lat  Writ  to  elect  a  verderor.  Beg. 
Orig.  177  b.     F.  N.  B.  164,  C. 

DE  VIRIDI  ET  VENATIONE.  L 
Lat  Of  vert  and  venison.  Of,  or  relating 
to  the  green-sward  of  the  long's  forests, 
and  the  king's  deer.  Cart  de  FbresL  9 
Hen.  IIL  4 Inst.  289.  2  BL  Cbm.  l\*i% 
A  term  of  the  old  forest  law.  See  Vert 
<k  Venison. 

DEVISINETU.    L.Lat    Of  the  vici- 
nage.    Reg.  Orig.Z2\K    Beg.  Jud.  4.    De 
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visneio.    Fleta,^h. .2,  c  62,  §  3.    See  J)e 
ificineto, 

DE  WARRANTIA  CHARTJE,  Breve. 
L  Lat  Writ  of  warranty  of  charter.  A 
writ  which  lay  for  him  who  was  enfeoffed, 
with  clause  of  warranty,  [in  the  charter  of 
feofiinent,]  and  was  afterwards  impleaded 
in  an  assise  or  other  action,  in  which  he 
conld  not  vouch  or  call  to  warranty;  in 
which  case  he  might  have  this  writ  against 
the  feoffor,  or  his  heir,  to  compel  them  to 
warrant  the  land  unto  him.  jReff.  Orig, 
157  b.  F.  N.  B.  134,  D.  Temus  de  la 
Letff  voc  Warrantia  chartce^  CowelL 
Blount  3  Beeves'  Hist  65.  Abolished 
by  statute  3  &  4  Will  IV.  c  27. 

DE  WARRANTIA  DIEI,  Breve.  L. 
Lat  Writ  of  warranty  of  day ;  or  of  war- 
ranty of  default  for  a  day.  An  ancient 
writ  which  lay  where  one  having  a  day  as- 
signed personally  to  appear  in  court  to  an 
action,  was,  in  the  mean  time,  employed 
in  the  king's  service,  so  that  he  could  not 
come  at  me  day  appointed.  It  was  di- 
rected to  the  justices,  commanding  them 
not  to  put  the  party  in  default  for  his  ab- 
sence on  that  day,  because,  as  to  that  mat- 
ter, the  king  warranted  to  him  that  day. 
Reg.  Orig.  18,  19.     F.  iT.  B.  17. 

DEACON.      [Lat   diaconus,  from  Gr. 
aiairtfyof.]    In  ecclesiastical  law.     A  minis- 
ter or  servant  in  the  church,  whose  ofSce 
is  to  assist  the  priest  in  divine  service  and 
the  distribution  of  the  sacrament     It  is 
the  lowest  order  in  the  church  of  England. 
Wkarton^s  Lex.     Brande. 
DEADtBORN.     See  Mortuus  exitui. 
DEAD-FREIGHT.     In  maritime  law. 
A  kind  of  freight  payable  by  the  charterer 
of  a  vessel,  when  the  cargo  in  respect  of 
which  it  is  payable,  or  some  part  of  it,  has, 
from  some  cause,  on  the  part  of  the  char- 
terer, not  been  conveyed  as  provided-    Jo- 
cobsen^s  Sea  LawSj  287 — 292.     3  Campb, 
428 

DEAD  LETTERS.  See  Acts  of  Con- 
gress, March  3,  1826,  sess.  2,  ch.  64,  sec. 
26,  and  July  2, 1836,  sess.  1,  ch.  270. 

DEADLY  FEUD.  \lAt.faida  mar  talis 
or  morti/era.']  A  profession  of  irreconcila- 
ble hatred  against  an  enemy,  until  revenge 
were  obtained  even  by  his  death.  This 
was  allowed  by  the  ancient  Saxon  laws, 
where  a  man  had  been  killed,  and  no  pe- 
cuniary satisfaction  had  been  made  to  his 
kindred.  Spelman,  voc  Faida.  The  term 
was  also  applied  to  the  predatory  warfare 
carried  on  in  the  northern  borders  of  Eng- 


land. Stat  43  Miz.  c  13.  4  Bl.  Cam. 
244.     See  Faida. 

DEAD  MAN'S  PART,  or  DEATH'S 
PART.  In  English  law.  That  portion  of 
the  effects  of  a  deceased  person  which,  by 
the  custom  of  London  and  York,  is  allowed 
to  the  administrator ;  being,  where  the  de- 
ceased leaves  a  widow  and  children,  one- 
third  ;  where  he  leaves  only  a  widow  or 
only  children,  one-half;  and  where  he  leaves 
neither,  the  whole.  This  portion  the  ad- 
ministrator was  wont  to  apply  to  his  own 
use,  till  the  statute  1  Jac  II.  e.  17,  declared 
that  the  same  should  be  subject  to  the 
statute  of  distributions.  2  BL  Com.  518. 
2  Steph.  Com.  254.  4  Beevei  Hist  Eng. 
Lawy  83.  A  similar  portion  in  Scotch  law 
is  called  dead's  part,  (q.  v.) 

DEADPLEDGE.  [L.  Lat  mortuum 
vadium.']  A  mortgage.  See  Mortgage, 
Mortuum  vadium. 

DEAD'S  PART.  In  Scotch  law.  That 
portion  of  the  property  of  a  deceased  per- 
son which  remained  over  the  jus  reltctm 
S share  of  the  widow),  and  the  children's 
egitim,  (lawful  portion) ;  and  so  called  be- 
cause the  deceased  had  full  power  over  it, 
and  might  give  it  to  whom  he  pleased* 
Frsk.  Inst  b.  3,  tit  9,  §§  16, 18. 

DEADVOCARE.     L  Lat     [from  de 

f)riv.  and  advocare,  to  advocate  or  acknow- 
edge.]  In  old  English  law.  To  abandon 
a  cause,  {causam  deserere,)  or  give  up  its 
advocacy.     Spelman. 

To  disavow,  or  disclaim;  to  refuse  to 
acknowledge.  Id.  To  refhse  to  acknow- 
ledge a  lord  or  superior;  to  disclaim  to 
hold  of  him.  Bract  fol.  82,  203  b.  Fleta, 
lib.  2,  c.  44,  §  6.  To  disown  a  child. 
Bract  fol.  278. 

DE-AFFOREST.  nj.laLdeaforestare, 
de/orestare.']  In  English  law.  To  discharge 
from  being  a  forest;  to  release  or  exempt 
from  the  forest  law.  Stat  17  Car.  I.  c.  16. 
Beg.  Jud.  83  b.     See  Disafforest 

DEAFFORESTARE.  L.  Lat  In  old 
English  law.  To  de-afforest  or  disafforest 
Omnes  forestcB  quce  aforestatce  sunt  tempore 
nostrOj  statim  deafforestentur ;  all  forests 
which  have  been  afforested  in  our  time 
shall  be  forthwith  disafforested  Mc^, 
Cart  Johan.  c.  47. 

DEALBARE.  L.  Lat  [from  alhus, 
white.]  In  old  English  law.  To  whiten 
or  make  white.  Veodhare  firmam ;  to 
whiten  rent  or  farm ;  that  is,  to  convert  the 
base  money  in  which  rent  {firma)  was  paid, 
into  silver  {white  money)  or  its  value :  to 
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reduce  it  to  the  fineness  of  standard  silver 
by  melting  it  down  in  the  exchequer,  or 
make  it  equal  to  silver  by  paying  the  dif- 
ference in  value.  Ccwelly  voc  Blanche 
Firme9,  Spelman.  Lib.  Niger  Scaee, 
cited  ibid,  Mem,  in  Scacc.  H.  12  £dw.  I. 
An  obsolete  term  of  the  exchequer,  ^ee 
Alba  Jirma, 

D£  ALI NGS.  Transactions  b  the  course 
of  trade  or  business.  Held  to  include  pay- 
ments to  a  bankrupt  Mood,  tt  M,  137. 
8  Carr,  tt  P.  86. 

DEAN.  [Lat  decanus;  Gr.  iumvi, 
from  ^cca,  ten.]  In  English  ecclesiastical 
law.  An  ecclesiastical  dignitary  who  pre- 
sides over  the  chapter  of  a  cathedral,  and 
is  next  in  rank  to  the  bishop.  So  called 
from  having  been  originally  appointed  to 
superintend  ten  canons  or  prebendaries.  1 
Bl,  Com,  382.  Co.  Litt,  96.  Spelman, 
voc  Decanui,     See  Decanue, 

DEAN  AND  CHAPTER.  JX.  LbL  de- 
canus et  capitulum,^  In  English  ecclesias- 
tical law.  A  spiritual  corporation  consti- 
tuting the  council  of  a  bishop,  to  assist  him 
with  their  advice  in  affairs  of  religion;  and 
also  in  the  temporal  concerns  of  his  sec. 
1  Bl,  Com,  382.  3  Co.  74,  76.  Co.  Litt, 
103, 400.  3  Stepk,  Com.  67.  1  Wooddes. 
Lect.  1S2.  SpelmanyYocDecanue.  Whar- 
ton. Dean  and  chapter  now  supply  the 
place  of  prior  and  convent     3  Co.  74. 

DEAN  OF  THE  ARCHES.  The  pre- 
siding judge  of  the  Court  of  Arches  in 
England.     See  Arches  Court. 

By  the  act  of  3  <fe  4  Vict  c.  Q5y  the  Dean 
of  Arches  is  made  an  assistant  judge  of  the 
court  of  admiralty.  3  Steph.  Com.  121. 
1  Kenfs  Com.  371,  and  note. 

DEATHBED.  In  Scotch  law.  A  state 
of  sickness  which  ends  in  death.  Ersk. 
Inst.  b.  3,  tit  8,  §96. 

DEATHBED  DEED.  In  Scotch  law. 
A  deed  made  by  a  person  while  laboring 
under  a  distemper  of  which  he  afterwards 
died-  Ersk.  Inst.  lib.  3,  tit  8,  8  96.  A 
deed  is  understood  to  be  in  death  bed,  if, 
before  signing  and  delivery  thereof,  the 
grantor  was  sick,  and  never  convalesced 
thereafter.  1  Forbes^  Inst,  part  3,  b.  2,  c. 
4,  tit  1,  sec.  1.  But  it  is  not  necessary 
that  he  should  be  actually  confined  to  his 
bed  at  the  time  of  making  the  deed.  BeWs 
Diet. 

DEB' A.  A  contraction  of  Debita.  1 
Instr,  CUr,  9. 

DEB  AS,  Debase,  L.  Fr.  Below;  un- 
der; beneath.     Kelham, 


DEBASSA.  L.Fr.  Downwards.  Kd- 
ham, 

DEBATUM.  L.  Lat  [from  Fr.  i^ 
batre,'\  In  old  European  law.  A  dis[Ki!te 
or  controversy.     Spelman. 

DEBENT.  Lat  [fipom  debere,  to  owe.] 
In  old  English  law.  They  owe ;  they  ought 
Sicut  esse  debent  et  solent ;  as  they  ought  to 
be,  and  use  to  be.     FlelOj  lib.  6,  c  41,§L 

DEBENTURE,  [from  Lat  debere,  to 
owe.]  A  custom-house  certificate,  entitling 
the  exporter  of  imported  goods  to  a  draw- 
back of  duties  paid  on  their  importadon. 
Act  <f  Congress^  March  2,  1799,  s.  80. 
Stat.  3  <k  4  Wai.  IV.  c  62,  §  86.  See 
Drawback. 

An  instrument  in  use  in  some  govenh 
ment  departments,  by  which  government  is 
charged  to  pay  to  a  creditor  or  his  assigns, 
the  sum  found  due  on  auditing  his  accounts. 
Brande.     Blount. 

DEBET.  Lat  [from  debere,  to  owe.] 
He  owes ;  owes.  Nil  dd)et^  (q.  v.)  he  owes 
nothing.     See  infra^ 

He  ought;  it  ought;  there  ought;  one 
ought ;  ought     See  the  maxims  infra, 

DEBET  ET  DETINET.    L  Lat    He 
owes  and  detains.     Words  anciently  used 
in  the  original  writ,  (and  now,  in  EnglMii, 
in  the  plaintifiTs  declaration,)  in  an  action 
of  debt)  where  it  was  brought  by  one  of 
the  original  contracting  parties  whope^ 
sonally  gave  the  credit,  against  the  olhw 
who  personaUy  incurred  the  debt,  orag^nst 
his  heirs,  if  they  were  bound  to  the  pay- 
ment; as  by  the  obligee  against  the  obligor, 
by  the  landlord   against  the  tenant^  &c 
The  declaration  in  such  cases  states  that 
the  defendant "  owes  to,"  as  weU  as  ^^detaiBS 
from"  the  plaintiff  the  debt  or  thing  in 
question ;  and  hence  the  action  is  said  to 
be  "  in  the  debet  et  deHneC     F.  N,  B. 
1 1 9,  G.     3  Bl,  Com.  155.     Where  the  de 
claration  merely  states  that  the  defendant 
detains  the  debt,  (as  in  actions  by  asd 
against  an  executor  for  a  debt  due  to  or 
from  the  testator,)  the  action  is  said  to  be 
"  in  the  detinet "  alone.    Id,  ibid.     Toedm. 
See  Detinet. 

DEBET  ET  SOLET.  KLat  He  owes 
and  is  used,  [or  has  been  uaed  to  doj. 
Words  anciently  used  in  writs,  showing 
both  a  right  and  a  custom  as  the  ground  of 
the  claim  ;  as  in  the  writs  De  tecta  ad  m^- 
lendinum,  De  molendino,  domo^  et  pimU 
reparanda,  «kc     Beg.  Orig.  153. 

Where  a  person  sueii  to  recover  any 
right  whereof  his  ancestor  was  disseised  bj 
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the  tenant  or  bis  ancestor,  lie  used  only 
the  word  debet  in  his  writ,  solet  not  being 
proper  becaase  his  ancestor  was  disseised 
and  the  estate  discontinued.  But  if  he  sued 
for  any  thing  that  was  for  the  first  time 
denied  him,  he  used  both  the  words  debet 
et  solety  because  his  ancestor  before  him,  as 
well  as  he  himself  had  usually  enjoyed  the 
thing  for  which  he  sued,  until  the  present 
refusal  of  the  tenant  Termes  de  la  Ley, 
Old  iV.  B.  98.  F.  N.  jB.  122,  M.  123. 
See  Debent, 

Of  bet  ene  finis  litivni.  There  ought  to 
be  an  end  of  suits;  there  should  be  some 
period  put  to  litigation.     Jenk.  Cent,  61. 

»ee  litemt  rei^oblics  nt  sit  finis  litinm. 

Debet  qnis  jnri  snbjaeere  nbi  delinqnit. 
One  feverv  one]  ought  to  be  subject  to  the 
law  [of  the  place]  where  he  offends.  3 
Itut,  34.  This  maxim  is  taken  from  Brae- 
ton.    Bract.  foL  164  b. 

DEB'L  A  contraction  of  Debiti,  1 
Inst,  Cler.  9. 

Bebile  (nndtmentnm  fallit  opns.  A  weak 
foandation  frustrates  [or  renclers  vain]  the 
work  [built  upon  it].  Skep,  Touch,  60. 
My's  Max,  6,  max.  12.  Finch's  Law,  b. 
1,  ch,  3.  When  the  foundation  fails,  all 
goes  to  the  ground ;  as  where  the  cause  of 
action  fails,  the  action  itself  must  of  neces- 
sity fail  Wingate's  Max,  113,  114,  max. 
40.    Broom' 8* Max.  80,  [135]. 

BEBITA.  Lat  [pi.  of  DEBITUM, 
q.vj    Debts. 

DEBITA  FUNDI.  L.  Lat  In  Scotch 
law.  Debts  secured  upon  land.  Ersk, 
Inst  b.  4,  tit.  1,  §  11. 

DEBITA  LAICORUM.  L.  Lat  In 
old  English  law.  Debts  of  the  laity,  or  of 
lay  persons.  Debts  recoverable  in  the  civil 
courts  were  anciently  so  called.  Crabb's 
Hist.  Eng.  Law,  107. 

Debita  seqnnntnr  personam  debitoris. 
Debts  follow  the  person  of  the  debtor ;  that 
is,  they  have  no  locality,  and  may  be  col- 
lected wherever  the  debtor  can  be  found. 
2  KenCs  Com,  429.  Story^s  Confi.  Laws, 
§362. 

DEBITOMODO.  Lat  In  due  manner; 
duly.  Dehito  modo  electus  ;  duly  elected. 
7  East,  345.  Debito  aut  legitime)  modo ; 
in  a  due  or  lawful  manner. 

DEBITOR  Lat  [from  debere,  to  owe.] 
In  civil  and  old  English  law.  A  debtor. 
Fleta,  lib.  2,  c  64.  Debitor  intelligatur  is 
a  quo  invito  exigi  pecunia  potest ;  a  debtor 
may  be  understood  to  be  one  from  whom 
monej  may  be  exacted  against  his  will 
Vol.  L 


Dig,  50.  16.  108.  CapitaUs  debitor;  a 
principal  debtor.     Magna  Charta,  c  8. 

Debitor  non  prssnmitnr  donare.  A  debt- 
or is  not  presumed  to  make  a  ffift  What- 
ever disposition  he  makes  of  his  property 
is  supposed  to  be  in  satisO&cti^n  of  his  debts. 
1  Eames^  Equity,  212.  See  1  P.  Wm^. 
279.  Where  a  debtor  gives  money  or 
goods,  or  grants  bond  to  Ms  creditor,  the 
natural  presumption  is  that  he  means  to 
get  free  from  his  obligation,  and  not  to 
make  a  present,  unless  donation  be  ex- 
pressed.    Ersk.  Inst.  b.  3,  tit  3,  §  93. 

DEBITRIX.  Lat  [fromcitf6ere,toowe.] 
In  the  civil  law,  A  female  debtor.  Dig. 
16.  1.  24,  pr.  Id,  49.  14.  47,  pr.  Credi- 
trix;  a  female  creditor.     Cod,  8.  46.  2. 

DEBITUM.  Lat  [from  debere,  to  owe.] 
In  old  English  law.  A  thing  due  or  owing ; 
a  debt  Inst.  3.  16.  1.  Stat.  Westm.  2, 
c  18.  Ad  debitum  reddendum;  to  pay 
the  debt  Mag.  Cart.  9  Hen.  IIL  c  8. 
See  Debitor. 

Debitnm  et  eontraetns  sunt  nnllins  loei. 

Debt  and  contract  are  of  [belong  to]  no 
place ;  have  no  particular  locality.  The 
obligation  in  these  cases  is  purely  personal, 
and  actions  to  enforce  it  magr  be  brought 
any  where.  2  Inst.  231.  Story's  Confi, 
Laws,  §  362.  1  Smith's  Lead,  Cas,  340, 
363.  Broom's  Max.  414,  note.  Verbal 
contracts  are,  for  the  purpose  of  jurisdiction, 
nullius,  or  rather  univ.scujusque  loci.  7 
Man.  d:  Gr.  1019,  note. 

DEBITUM  FUNDL  Lat  In  Scotch 
law.  A  debt  of  the  ground ;  a  debt  which 
is  a  charge  upon  real  estate.     BelVs  Diet. 

DEBITUM  IN  PRJESENTI,  SOLVEN- 
DUM  IN  FUTURO.  L.  Lat  A  debt 
due  at  present,  to  be  paid  in  future.  A  term 
applied  to  obligations  which  are  absolute 
or  perfect  when  contracted,  though  not 
payable  before  a  certain  future  day,  as 
bonds  and  notes.  Co.  lAtt,  292  b.  1  hurr. 
228.  2  M,<t  S.  149.— The  right  of  the 
government  to  duties  on  imported  goods 
accrues,  in  the  fiscal  sense  of  the  term,  on 
the  arrival  of  the  goods  in  the  proper  port 
of  entry  ;  yet  it  is  but  a  debitum  in  pros- 
senti,  solvendum  infuturo,  according  to  the 
requisition  of  the  revenue  collection  act  of 
March  2, 1799,  ch.  128 ;  and,  therefore,  if  a 
deposit  of  the  goods  is  made  by  the  im- 
porter, or  a  bond  is  given  hj  him  for  the 
duties,  pursuant  to  the  provisions  of  that 
act,  the  importer  is  entitled  to  the  full 
credit  allowed  by  that  act  Story,  J.  13 
Peters^  B.  494,  Bent,  before  the  appoint- 
29 


Digitized  by 


Google 


DEB 


(460) 


DEC 


cd  day  of  pAjment  is  not  debitum  in  pra- 
ienti,  iolvmdum  in  futuro;  but  is  a  con- 
tingent claim  liable  to  be  wholly  defeated 
by  many  intervening  acts  or  events.  11 
Mass.  403.     Co.  Litt.  292  b. 

DEB'O.  A  contraction  of  Debito.  1 
Inst.  CUr.  9. 

DEBOTER.  L.  Fr.  To  hinder.  De- 
bate ;  hindered.     Britt.  c  40. 

DEBRUSER.  L.Fr.  To  break.  Ceux 
queux  ount  debmse  la  prison ;  those  who 
have  broken  the  prison.  StaU  Westm.  1, 
c.  15.     Briit.  ell. 

To  break  down,  as  a  hedge.  Ses  haies 
debruseront.     Yearb.  T.  1  Edw.  II.  8. 

To  break  to  pieces.     L.  Fr.  Diet. 

DEBRUSURE.  L.  Fr.  [from(fe6r««fr, 
q.  v.]     A  breaking.     Britt.  c  1. 

DEBT.  [Lat  debitum;  L.  Fr.  det,  dett, 
dette,]  A  sum  of  money  due  by  certain 
and  express  agreement ;  as  by  bond  for  a 
determmate  sum,  a  bill  or  note,  a  special 
bargain,  or  a  rent  reserved  on  a  lease,  where 
the  amount  is  fixed  and  specific,  and  does 
not  depend  upon  any  subsequent  valuation 
to  settle  it  3  BL  Com.  154.  Debt  is 
otherwise  described  by  Sir  William  Black- 
stone,  as  a  species  of  contract,  whereby  a 
chose  in  action,  or  right  to  a  certain  sum 
of  money  is  mutually  acquired  and  lost  2 
Bl.  Com.  464.  See  Smith's  Merc.  Law, 
319.  This,  however,  as  Mr.  Stephen  ob- 
serves, conveys  no  accurate  idea  of  the 
meaning  of  the  term ;  a  debt  not  being  a 
contract,  but  the  result  of  a  contract  2 
SUph.  Com.  187,  note.     Id.  186. 

The  word  "  debt"  is  of  large  import,  in- 
cluding not  only  debts  of  record,  or  judg- 
ments, and  debts  by  specialty,  but  also  ob- 
ligations arising  under  simple  contract,  to  a 
very  wide  extent ;  and  in  its  popular  sense 
includes  all  that  is  due  to  a  man  under  any 
form  of  obligation  or  promise.  Hubbard,  J. 
3  Metcalfs  R.  522,  626.  See  1  BelPs  Ap- 
peal Cases,  295,  arg. 

DEBT.  [L.  Lat  breve,  seu  actio  de  de- 
bito.] In  practice.  The  name  of  an  action 
which  lies  at  law  to  recover  a  certain  specific 
sum  of  money ;  or  a  sum  that  can  readily 
be  reduced  to  a  certainty.  3  Bl.  Com.  154. 
3  Steph.  Com.  461.  1  Tidd*s  Fr.  3.  1 
Archb.  N.  Frius,  200.  Brovme  on  Actions, 
333.     Smith  on  Contracts,  297. 

DEBT  OF  RECORD.  A  debt  which  ap- 
pears to  be  due  Ijy  the  evidence  of  a  court 
of  record,  as  by  a  judgment  or  recognizance. 
2  Bl.  Com.  466. 

DEBT  BY  SPECIALTY,  or  spedal  cfm- 


tract  A  debt  due,  ot  acknowledged  to  be 
due,  by  some  deed  or  instrument  under  seal; 
as  a  deed  of  covenant  or  sale,  a  lease  re- 
serving rent,  or  a  bond  or  obligation.  2  EL 
Com.  465.     See  Specialty. 

DEBT  BY  SIMPLE  CONTRACT.  A 
debt  or  obligation  arising  upon  a  contract 
which  is  ascertained  by  mere  oral  evidence; 
or  upon  some  written  agreement  or  con- 
tract not  under  seal.*  2  BL  Com.  465. 
See  Simple  contract 

DEBTEXMUTUO.  L.  Lat  A  spe- 
cies of  debt  or  obligation  mentioned  by 
Glanville  and  Bracton,  and  which  arose  ex 
mutuo,  out  of  a  certain  kind  of  loan.  GUaw. 
lib.  10,  c  3.  Bract  fol  99.  SeeMutmum, 
Ex  mutno. 

DEBTEE.  [L.  Fr.  dettfe.]  A  pemn 
to  whom  a  debt  is  due;  a  creditor.  3  BL 
Com.  18.     Flowd.  543.     Not  used. 

DEBTOR.  [Lat  deUtor ;  L.  Fr.  iri- 
tour.]  A  person  who  owes  a  sum  of  money, 
or  is  mdebted  to  another. 

DEBTOR  IN  SOLIDO.    Seelnsolido. 

DEBUIT.  Lat  [from  cWere,  to  owe.] 
He  owed.  Held,  in  the  civil  law,  to  bclade 
every  species  of  action  (omnem  omnino  ac- 
tionem comprehendere  intelUpitur).  Dig. 
50.  16.  178.  3. 

DEC  A,  Decea,  Decha.  L.  Fr.  On  this 
side ;  from  this;  hence.  Decea  la  meer;  on 
this  side  of  the  sea.     Britt  tl  123. 

DECANATUS.  L.  Lat  [from  decays, 
q.  v.]     A  deanery.     Spelman. 

A  company  of  ten  persons.  Calvin,  Idx. 
Jurid. 

DECANIA  L.  Lat  [fix)m  decams,  q. 
v.]  The  oflSce,  jurisdiction,  territory  or 
command  of  a  diecanus,  or  dean.  SpebiMH. 
See  Decanus. 

DECANUS.  Lat  Li  the  Roman  kw. 
An  officer  who  had  the  conmiand  of  ten 
soldiers,  the  number  assigned  to  each  tent 
in  an  encampment ;  otherwise  called  am- 
i  ubemium,  answering  nearly  to  the  mod^n 
mess.    Adam's  Bom.  Ant  403. 

An  officer  at  Constantinople,  who  had 
charge  of  the  burial  of  the  dead.  See  Nov. 
59,  c.  2. 

Decani  and  the  corpus  decanantm  are 
mentioned  in  the  twenty-seventh  title  of 
the  twelfth  book  of  the  Code  of  Justinian, 
but  the  nature  of  the  office  is  not  de- 
scribed. 

DECANUS.  Lat  [fixjmGr.icwm,  from 
Suis,  ten.]  Li  civil,  ecclesiastical,  and  M 
European  law.  An  office  having  saner- 
vision  over  ten;  a  dean.    A  tenn  applied 


Digitized  by 


Google 


DEC 


(461) 


DEC 


not  only  to  ecclesiastica],  bnt  to  civil  and 
military  officers.     Spfilman, 

Deeanu9  monasHcus  ;  a  monastic  dean,  or 
dean  of  a  monastery ;  an  officer  over  ten 
monks.     SpelmatK    Calvin,  Lex,  Jurid. 

Deeanus  in  majori  ecclesia;  dean  of  a 
caUiedral  chorch,  presiding  over  ten  preben- 
daries.    Spelman,     See  l)ean. 

Deeanus  episcopi ;  a  bishop's  or  rural 
dean ;  presiding  over  ten  clerks  or  parishes. 
Spelman.  L^dewode  Prov,  lib.  1,  tit 
deeonstii,  c  1,  verb.  Deeanos  rurales.  See 
Rural  deans. 

Deeanus  friborgi  ;  dean  of  a  friborg.  An 
officer  amonff  the  Saxons,  who  presided  over 
a  iriborg,  tithing,  decennary,  or  association 
of  ten  inhabitants;  otherwise  called  a  tithing 
man,  or  borsholder,  (Lat  decurio,  eapitalis 
frUxyrguSj  friborgi  caput,  qq.  vj  Spelman, 
LL,  Edw,  Conf.  cited  ihid.    See  Friborg, 

Deeanus  militaris ;  a  military  officer, 
having  command  of  ten  soldiers.  Spelman, 
VegeHus,  lib.  2,  c.  13.  Calv,  Lex,  Jurid, 
See  DecanuSy  supra, 

DECEASE,  [from  L.  Fr.  deces,  decees; 
Lat.  deeessuSy  qq.  v.]  Death;  departure 
from  life. 

To  DECEASE.  To  die ;  to  depart  life, 
or  from  life.  This  has  always  been  a  com- 
mon term  in  Scotch  law.  "  Gif  ane  man 
deceasis,"  Skene  de  Verb,  Sign,  voc. 
JShte^a. 

DECEDENS.  Lai,  [from  decedere,  q,  y.] 
In  old  English  law.  Djing;  a  person 
dying;  a  deceased  or  defunct  person;  a 
decedent  Cum  post  mortem  alicujus  de- 
eedentis  intestati  ;  when  after  the  death  of 
a  person  dying  intestate.  Stat,  Westm.  2, 
c  19.     Fleta,  lib.  2,  c  62,  §  13. 

DECEDENT.  Deceased ;  properly,  de- 
ceasing ;  a  deceased  or  dead  person. 

This  term,  which  is  becoming  a  com- 
mon one  in  our  jurisprudence,  is  closely 
formed  from  the  Latin  participle  decedens, 
(q.  V.)  and  like  that,  stnctly  signifies  "  de- 
ceasing.''    The  form  of  the  present  par- 
ticiple ^ven  to  this  word  may  be  traced  to 
the    Oreek  of  the  Novels  of  Justinian,  in 
wliicli  reXtvrciv  was  the  term  used  to  signify 
a  person  who  had  died  or  was  dead.     See 
iVov.  89,  pr.    iVby.  1,  c.  1,  §§  3,  4.    ^ov, 
48,    pr.     J^Tov.  69,  pr.     It   will  be  seen, 
however,  that  it  was  not  adopted  in  the 
I^tin,    being  uniformly  translated  by  the 
pasi  OT  passive  participle  defunctus,  which 
was  tlie  proper  word  in  the  Roman  law,  to 
slOTiify  a  dead  person.     Dig,  40.  15.     Cod, 
7.  21.      DefunctuSy  and  not  decedens,  was 


also  the  term  adopted  in  old  English  law. 
Fleta,  lib.  2,  c.  67,  passim.  See  Defanctus. 
Hence  the  Scotch  ***  defunct,"  which  is  still 
used.  Decedens  seems  to  have  always  been 
confined  to  its  proper  grammatical  sense  of 
a  present  participle. 

DECEDER.    L.  Fr.  To  die.    See  Deces, 

DECEDERE.  Lat.  [from  de,  from,  and 
cedere,  to  go.]  In.  the  civil  law.  To  de- 
part, (that  is,  from  life,  vita)  ;  to  die.  In- 
testatus  decedit ;  a  man  dies  intestate.  Inst, 
3.  1,  pr.  Si  decesserit;  if  he  die.  Dig, 
2.  8.  4.  See  Id,  4.  8.  26.  Decessit ;  (he) 
died.  Id,  40.  16.  1.  1.  Vitd  was  some- 
times expressed,  and  Brissonius  ob- 
serves that  this  was  a  favorite  form  with 
Papinian.  Vit&  decessit ;  departed  life ; 
died.  Dig,  81.  75.  1.  Si  Tiiius  ante 
ipsam  vitd  decessisset ;  if  Titius  should  die 
before  her.  Id,  39.  6.  42,  pr.  Vit&  de- 
cessit.    Cod,  2.  61.     See  Id,  1,  21. 

In  old  English  law.  To  die;  to  de- 
cease. Si  liber  hjomo  intestatus  decesserit : 
if  a  freeman  die  intestate.  Fleta,  lib.  2,  c. 
67,  §  10.  Si  debitor  intestatus  decedat.  Id, 
c.  62,  §  12. 

DECEES.  L.  Pr.  Decease;  death. 
Yearb,  H.  3  Edw.  II.  70. 

DECEIT.  [L.  Fr.  disceit ;  Lat.  deceptio,] 
In  old  English  law.  A  subtle  trick  or  de- 
vice, whereunto  may  be  referred  all  man- 
ner of  craft  and  collusion  used  to  deceive 
and  defraud  another  by  any  means  whatso- 
ever, which  hath  no  other  or  more  proper 
name  than  deceit  to  distinguish  the  offence. 
West^s  Symbol,  part  2,  tit.  Indictments, 
§  68.     Cowell,    Jacob, 

DECEIT,  Disceit,  ^.  Lat.  breve  de  de- 
ceptione,^  In  old  practice.  The  name  of  a 
judicial  writ  which  formerly  lay  to"  recover 
lands  which  had  been  lost  by  default  by 
the  tenant  in  a  real  action,  in  consequence 
of  his  not  having  been  summoned  by  the 
sheriff",  or  by  the  collusion  of  his  attomej. 
Roscoe's  Real  Act,  136.  3  Bl,  Com,  166. 
Reg,  Jud.  18.  See  Reg,  Orig,  113.  Abol- 
ished by  statute  3  &  4  Will.  IV.  c.  27. 

The  name  of  an  original  writ,  and  the  ac- 
tion founded  on  it,  which  lay  to  recover 
damages  for  any  injury  cotnmitted  deceit- 
fully, either  in  the  name  of  another,  (as  by 
bringing  an  action  in  another's  name,  and 
then  sunering  a  nonsuit,  whereby  the  plain- 
tiff" became  liable  to  costs)  ;  or  by  a  fraud- 
ulent warranty  of  goods,  or  other  personal 
injury  committed  contrary  to  good  faith 
and  honesty.  3  Bl,  Com,  166.  Reg,  Orig, 
112—116.  F.  IT.  B.  95,  E.  9S.    This  has. 
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in  modem  times,  given  place  to  an  action 
on  the  case  in  the  nature  of  deceit  Bull. 
N.  P.  30.  1  Archb.  N.  Priui,  440.  2 
ICeni'i  Com.  488,  note. 

DECEM  TALES.  L.  Lat  (Ten  inch ; 
or  ten  tales  fjurorsl)  In  practice.  The 
name  of  a  wnt  which  issues  in  England, 
where,  on  a  trial  at  bar,  ten  jurors  are  neces- 
sary to  make  up  a  full  panel,  commanding 
the  sheriff  to  summon  the  requisite  number. 
3  £L  Com.  364.  JU^.  Jud.  30  b.  3  Steph. 
Com.  602. 

DECEMVIRI  LITIBUS  JTJDICAN- 
DIS.  Lat  In  the  Roman  law.  Ten  persons 
(five  senators  and  five  equite$)  who  acted  as 
the  council  or  assistants  of  the  praetor,  when 
he  decided  on  matters  of  law.  Hallifax^ 
Anal.  b.  3,  c.  8.  .  According  to  others,  they 
were  themselves  judges.     Calv.  Lex. 

DECENNA.  L.  Lat  [from  decern,  ten.] 
In  old  English  law.  A  tithins  or  decennary ; 
the  precinct  of  a  frank-pledge ;  consisting 
of  ten  freeholders  with  their  families,  the 
head  of  which  was  called  chief-pledge. 
Spelman.  Bract,  fol.  124  b.  Fleta,  lib.  2, 
c.  62,  §  6.  2  Inst.  IS.  1  Bl.  Com.  114. 
See  Jbecennaryj  Tithingj  Frank-pledge, 
Frihorg. 

DECENNARIUS,  Decinarius.  L.  Lat 
A  deciner ;  one  of  the  ten  freeholders  com- 
posing a  decennary;  otherwise  called  a 
nandborowe.  Spelman.  Id.  voc  Hand- 
borowe.     See  Deciner,  Frank-pledge. 

DECENNARY.    [L.  Ut  decenna.]    A 
tithing,  composed  of  ten  neighboring  fami- 
lies.    1  Reeves'  Hist.  13.     1  Bl.  Com.  114. 
DECENNIER.    See  Deciner. 
DECEPTIO.    Lat  Deceit  See  Deceit 
DECERN,  [from  Lat  rfecfm«-e,q.  v.]  In 
Scotch  law.    To  decree.     "  Decemit  and 
ordainit"    1  How.  St.  Trials,  921.    "De- 
cerns."    Shaw's  B.16. 

DECERNERK  Lat  In  civU  and  old 
English  law.  To  decree ;  to  decide.  Dig. 
1.  4.  1.  1.  Bex  decemit;  the  king  decrees. 
Artie.  Cleri,  c  7. 

DECES.  L.Fr.  Decease;  death.  Britt. 
c.  93. 

DECESSUS.  Lat  [from  decedere,  to 
depart]  In  the  civu  law.  Decease; 
death.     Dig.  33.  2.  34.    Rarely  used. 

In  old  English  law.  Decease;  death. 
Post  meum  decessum;  after  my  decease. 
FUta,  lib.  3,  c  9,  §  5 ;  c  17,  §  1. 

Departure.  3  Salk.  123.  See  Depar- 
ture. 

DECET.  Lat  It  is  becoming;  it  is 
proper.     Decet  tamen  principem  servare  le- 


ges quilms  ipse  solutus  est;  yet  it  is  be- 
coming for  the  prince  to  observe  the  laws 
from  which  he  himself  is  released  1  BL 
Com.  239.  Blackstone  quotes  this  as  tiie 
language  of  Paulus,  Dig.  32.  23.  The 
passage  referred  to  runs  Uius :  Decet  emm 
tanta  majestati  eas  servare  leges,  quilms  tp- 
se  solutus  esse  videtur ;  for  it  is  becoming 
even  to  majesty  to  observe  those  lavs 
from  which  it  seems  to  be  itaelf  released 

DECIDERR  Lat  In  Uie  civil  law.  To 
decide;  to  determine  judicially.  Cod.  3.26. 5. 

In  old  English  law.  To  decide ;  to  de- 
termine, or  put  an  end  to.     Bract  foL  1  b. 

To  fall,  or  fall  to ;  to  remain  to ;  to  es- 
cheat Bract,  fol  84  b.  StaL  Quia  Em^ 
tores,  c  2. 

DECIENS.    L.Fr.     Since.    Kdham. 

DECIES  TANTUM.  L.  Lat  (Ten 
times  as  much.)  In  English  practice.  Hie 
name  of  a  writ  given  by  the  statute  38 
Edw.  IIL  c  12,  13  ;  (or,  according  to  Mr. 
Reeves,  by  34  Edw.  IIL  c  8 ;)  which  lay 
against  a  juror  who  had  taken  money  <^ 
either  party  for  giving  his  verdict,  to  re- 
cover ten  times  as  much  as  the  sum  taken. 
It  also  lay  against  embraceors  for  intermed- 
dling with  a  jury.  Beg.  Grig.  188  b.  S 
Beeves'  Hist  66.  F.  N.  A  171.  Tervus 
de  la  Ley.  It  was  a  species  of  popular 
action.  Id.  8ee  Plowd.  85.  The  statutes 
upon  which  it  was  founded  were  repealed 
by  stetute  6  Geo.  IV.  c  60,  §  62.  Whar- 
ton's Lex. 

DECILLER  LES  YEULX.  L.Pr.  To 
open  the  eyes.    KeUiam. 

DECIMA.  L.  Lat  A  word  used  ia 
old  records  for  decenna,  (q.  v.)  LL.  Inn, 
cited  in  Spelman,  voc  Decanns. 

DECm^  L.  Lat  [from  decern,  t«i; 
L.  Fr.  dismes.'\  In  ecclesiastical  lav. 
Tenths.  The  tenth  part  of  the  annnal 
profit  of  livings,  or  ecclesiastical  benefices, 
formeriy  claimed  of  the  EnMi^  clergy  by 
the  papal  see,  and  afterwards  made  a  part 
of  me  royal  revenue.  1  Bl.  Com.  284, 
286.  Tenths  now  form  a  part  of  the  fund 
called  Queen  Anne's  bounty.  Id.  386.  2 
Steph.  Com.  648,  660. 

Tithes.  Ecclesia  decimas  nm  solvit  ee- 
clesice;  the  church  does  not  pay  Utbes  to 
the  church.  A  vicar  pays  no  tiUies  to  the 
rector,  nor  the  rector  to  the  vicar.  Cr^ 
Eliz.  479, 611.   2  Bl.  Com.  31.  See  TiiksiL 

DECIMEUR.  L.  Fr.  The  owner  d 
the  tithes  of  a  parish.     Keiham. 

DECINER,  Desiner,  Desnier,  Dtsyner. 
Anglo-Norm.  [from.  Ft.  dismier;  L  Lat 
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deeennariutJ]  In  old  English  law.  One 
of  a  decennarj,  or  tithing ;  a  hand-borow. 
Spelman,  Termes  de  la  Jjty.  See  Decen- 
nary^ Frihorg^  Dezyner. 

DECISIVE  (or  DECISORY)  OATH. 
[L.  Lat  'sacramentum  decisionis ;  Fr.  ser- 
ment  decUoire,']  A  mode  of  trial  in  the 
civil  law,  where  one  of  the  parties  to  the 
^  suit,  not  being  able  to  prove  his  charge, 
offered  to  refer  the  decision  of  the  cause  to 
the  oath  of  his  adversary.  Cod.  4.  1.  2. 
3  £1.  Com.  342.  Hallifax,  Anal  b.  3,  c. 
9,  num.  86 — 38. — ^An  oath  which  one  of 
the  parties  defers  or  refers  back  to  the 
other,  for  the  decision  of  the  cause.  Poth. 
Ohlig.  part  4,  c  3,  sect  4,  art  1. — An  oath 
made  by  a  party  to  a  suit,  which  has  the 
effect  of  deciding  the  case.  Meredith^s 
Hmerigon  on  Ins,  26,  note.  See  Sacra- 
mentum  decisionis. 

DECLAMATIO.^  L.Lat  In  old  Enff- 
lish  law.  Proclamation.  Bract.  foL  366  b. 
DECLARATION.  [L.  Lat  narratio; 
and  formerly  intentioj  petitio  ;  L.  Fr.  counte, 
entente.']  In  pleading.  A  plaintiff's  state- 
ment in  writing,  or  legal  specification  on 
record,  of  the  circumstances  which  consti- 
tute his  cause  of  action ;  called,  in  real  ac- 
tions, count,  and  anciently  tale.  It  is  the 
first  of  the  pleadings  in  an  action  at  law,  and 
ia  usually  divided  into  several  sections  or 
paragraphs,  termed  counts.  It  consists  of 
the  following  formal  parts :  the  title,  the 
venue,  the  commencement,  the  statement 
of  the  causes  of  action,  the  several  counts, 
flmd  the  conclusion.  1  Chitt.  PL  240, 
262,  et  seq.  Steph.  PI.  29.  3  Bl.  Com. 
393.     8  Steph.  Com.  673.     See  Count. 

DECLARATION.  In  Scotch  practice. 
The  statement  of  a  criminal  or  prisoner, 
taken  before  a  magistrate.  2  AlisorCs 
Crifn.  Pract.  666. 

DECLARATION  OF  INTENTION. 
The  act  by  which  an  alien  declares,  before 
a  coult  of  record,  that  he  intends  to  be- 
come a  citizen  of  the  United  States.  See 
2  Kent's  Com.  64,  66. 

DECLARATION  OF  TRUST.  The 
creation  or  acknowledgment  of  a  trust 
A  declaration  by  a  party  who  has  made  a 
conveyance  to  another,  that  the  subject 
conveyed  is  to  be  held  in  trust ;  specifica- 
tion of  the  trusts  upon  which  the  subject 
is  conveyed.  An  admission  by  an  indi- 
vidoal  that  a  property,  the  title  of  which  he 
Iiolds,  is  held  oy  him  as  trustee  for  another. 
The  instrument  or  writing  by  which 
ancli   declaration  or  acknowledgment   is 


made,  whether  in  regular  form  or  other- 
wise, as  by  letter.  2  CrahVs  Real  Prop. 
647,  §  1764.   1  miliard's  Meal  Prop.  303. 

DECLARATOR.  In  Scotch  law.  An 
action  whereby  a  party  prays  something  to 
be  declared  in  his  favor.     Scotch  Diet. 

DECLARATORY  ACTION.  In  Scotch 
law.  An  action  in  which  some  right  is 
sought  to  be  declared  in  fevor  of  the  pur- 
suer, (or  plaintiff)  but  nothing  is  demanded 
to  be  paid  or  performed  by  the  defender, 
(defendant).  BeWs  Diet.  Ersk.  Inst.  b. 
6,  tit  1,  §  46.  Otherwise  called  an  action 
of  declarator.     Id.  ibid. 

DECLARATORY  STATUTK  Astatr 
ute  declaratory  of  the  common  law.  A 
statute  which,  instead  of  introducing  a  new 
law,  only  declares  what  is^he  existing  law; 
and  the  object  of  which  is  to  remove 
doubts  which  have  arisen  on  the  subject. 
1  Chitt.  Bl.  Com.  86,  and  note. 

It  seems  to  be  settled  as  the  sense  of  the 
courts  of  justice  in  this  country,  that  the 
legislature  cannot  pass  any  declaratory  law, 
or  act  declaratory  of  what  the  law  was  be- 
fore its  passage,  so  as  to  give  it  any  bind- 
ing weight  with  the  courts.  1  Kenfs 
Com.  466,  note. 

DECLARK  In  pleadmc.  To  state  a 
plaintiff's  cause  of  action  at  Taw,  according 
to  the  rules  of  pleading,  and  the  practice 
of  the  court  Declaring  includes  not  only 
the  preparation  of  the  plaintiff's  declara- 
tion in  proper  form,  but  the  exhibition  of 
it  to  the  court  by  filing,  and  to  the  opposite 
party  by  service.  See  Declaration,  Piling, 
Service. 

DECLARK  To  state  solemnly  before 
witnesses.  In  New-York,  in  order  to  ren- 
der the  execution  of  a  will  or  codicil  valid, 
the  testator  must,  at  the  time  of  subscrib- 
ing his  name  or  acknowledging  his  sub- 
scription, declare  it  to  be  his  last  will  and 
testament,  or  a  codicil  to  his  last  will,  d:c. 
in  the  presence  of  each  of  the  two  subscrib- 
ingwitnesses.     2  Bev.  Stat.  [63,1  7,  §  40. 

1  ffofman's  CLE.  I.  2  Selden^s  B.  120. 
See  4  Kenfs  Com.  6L6,  and  notes. 

DECLINATORY  PLEA.  In  English 
practice.  The  plea  of  sanctuary,  or  of 
Denefit  of  clergy,  before  trial  or  conviction. 

2  HaU's  P.  C.  236.  4  Bl.  Com.  333. 
Now  abolished  4  Steph.  Com.  400,  note. 
Id.  436,  note. 

DECLINATURE.  In  Scotch  practice. 
An  objection  to  the  jurisdiction  of  a  judge. 
BelVs  Diet. 

DECLINE.    In  Scotch  practice.     To 
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object  to.  Declined;  objected  to.  A 
judge  may  be  declined  as  incompeteDt  to 
deciile  a  cause.     £eir$  Diet 

DECOCTOR.  Lat  Tfrom  decoquere,  to 
waste,  break  or  lose.]  In  the  Roman  law. 
A  baukrupt ;  a  spendthrift ;  one  who  squan- 
dered the  public  money.  Cod.  10.  31.  40. 
Calv,  Lex.  Bri$9oniui,  See  1  P.  Wms. 
249,  in  rec 

DECOLE.    L.Fr.   Beheaded.   Kelham. 

DECOLLATIO.  Lat  [from  de,  off, 
and  colluniy  neck.]  In  old  English  and 
Scotch  law.  Decollation ;  the  punishment 
of  beheading.  Fleta^  lib.  1,  c  21,  §6. 
DecdlaV;  beheaded.  1  PiU.  Crim.  TH- 
oZff,  part  1,  p.  10. 

DECORIES.  L.  Fr.  Skinned ;  pulled 
off!     Kelham. 

DECOUPER.  L.Fr.  To  cut  down; 
to  cut  off     Dyer,  36.     L.  Fr.  Diet 

DECKER  [Lat  decretum.]  In  prac- 
tice. The  judgment  of  a  court  of  equity 
or  admiralty,  answering  to  the  judgment 
of  a  court  of  common  law.  A  decree  in 
equity  is  a  sentence  or  order  of  the  court, 
pronounced  on  hearing  and  understanding 
all  the  points  in  issue,  and  determining  the 
right  of  all  the  parties  to  the  suit,  accord- 
ing to  equity  and  good  conscience.  2  Dan- 
ielPi  Chanc.  Pr.  1192. 

In  the  canon  law.  The  first  of  the  two 
great  divisions  of  the  Corpus  Juris  Cano- 
nici  ;  niore  commonly  known  as  Gratian's 
decree,  {decretum  Oratiard,  q.  v.)  Bj  the 
decrees  of  the  popes,  are  meant  their  de- 
crees in  the  councils  held  by  them  in  Italy. 
Butler's  Hor.  Jurid.  106. 

In  the  civil  and  Scotch  law.  The  final 
sentence  of  a  court    See  Decretum,  Decreet. 

DECREE  OF  CONSTITUTION.  In 
Scotch  practice.  A  decree  by  which  a 
debt  is  ascertained.     BeWs  Diet. 

In  technical  langnage,  a  decree  which  is 
requisite  to  found  a  title  in  the  person  of 
the  creditor,  whether  that  necessity  arise 
from  the  death  of  the  debtor  or  of  the 
creditor.     Id. 

DECREE  OF  FORTHCOMING.  In 
Scotch  law.  The  adjudication  of  the  court, 
after  process  of  arrestment,  which  entitles 
the  creditor  to  demand  the  sum  arrested, 
to  be  applied  for  payment  of  the  debt  upon 
which  the  arrestment  and  forthcoming  pro- 
ceeded. 2  Karnes'  Equity,  177,  148.  Id. 
182,  194.     See  Arrestment,   Forthcoming. 

DECREET,  [from  Lat  decretum.]  In 
Scotch  law.  The  decree,  judgment  or  sen- 
tence of  a  court  1  Brown's  B.  506.  Seetn^m. 


DECREET  ABSOLVITOR.  InSeoich 
law.  A  decree  dismissing  a  claim,  or  ac- 
quitting a  defendant  2  Kariui  JSqmty, 
367.  1  Forbes'  InsL  part  4,  b.  1,  c  2,  t^ 
1,  sect  3. 

DECREET  ARBITRAL.  InScotchlaw. 
An  award  of  arbitrators.  1  Kam^i  JSqmiy, 
312,  813.  2 Id.  367.  Frsk.  Inst.h.4,iiL 
3,  §  29.  Lord  Brougham,  8  BelVs  Appeal 
Cases,  49. 

DECREET  IN  ABSENCK  In  Scotch 
law.  A  decreet  or  sentence,  at  pronwm- 
cing  whereof  either  party  is  aoaeat  1 
Forbes'  Inst,  mart  4,  h.  1,  c  2,  tit  1,  sect  3. 

DECREMENTUM  MAEia  Lat  Ii 
old  English  law.  Decrease  of  the  sea ;  tke 
receding  of  the  sea  from  the  land.  CalUt 
on  Sewers,  [53,]  66.     See  Rdiction. 

DECRES.    LFr.    Decrease.    Ki^ham. 

DECRETAL  ORDER.  In  chancoy 
practice.  An  order,  in  the  nature  of  a  de- 
cree, made  by  the  court  of  chanceiy  iip<» 
a  motion  or  petition.  2  DanidVs  Cfk.  Pr. 
637. 

DECRETALES.  L.  Lat  In  ecdcMs- 
tical  law.  Decretals ;  the  title  of  the  se- 
cond of  the  two  g^reat  divisions  of  the  Cor- 
pus Juris  Canonici;  consisting  of  the  Ih- 
cretales  Gregorii  Noni,  the  Dscretales  Bom- 
facU  Octavi,  the  Clementinas,  and  the  Ex- 
travapantes,  (qq.  v.)  1  Mackeld.  Civ.  Lam, 
81,  83,  Kaufmann^s  note.    Hallifax,  AmL 

b.  1,  c  1.     See  Butler's  Hor.  Jurid.  106. 
DECRETALES  GREGORU  NONI  L 

Lat  Decretals  of  Gregory  the  NintL  A 
collection  of  canon  law,  published  by  Pope 
Gregory  IX.  A.  D.  1234,  consisting  of  fire 
booKs,  each  of  which  is  subdivided  into  titles, 
and  each  title  into  chapters.  These  decrials 
contain  the  papal  decrees  from  the  time  of 
Pope  Alexander  III.  and  ai:e  cited  by  the 
name  of  the  title,  and  the  number  of  the 
chapter,  with  the  addition  of  ^e  word  Ss^ 
tra,  or  the  capital  letter  X.  1  MadtdL 
Civ.  Law,  83,  note.    HaUifax,  Awd.  b.  1, 

c.  1.  Butler's  Rw.  Jur.  115.  Seei>*- 
cretaXs. 

DECRETALES  BONIFACnOCTAVL 
L.  Lat  Decretab  of  Bonifru^e  the  ^ghth. 
A  coUection  of  canon  law,  more  commoolj 
known  as  the  lAber  Sexlus  DeereUdimmL, 
or  Sextus  Decretalium.  See  Sextus  J>a- 
cretalium. 

DECRETALS.  [L.  Lat  deereUOeM.] 
The  title  of  the  second  of  the  two  great 
divisions  of  the  canon  law,  the  first  beb^ 
called  the  Decree,  {decretum).  See  Decrt- 
taleSy  Decretum. 
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Decretals  are  the  answers  of  the  popes 
to  questions  proposed  to  them  on  religions 
snWects.     Butler' n  Hor.  Jur.  105. 

DECRETO.  Span.  In  Spanish  colo- 
nial law.  An  order  emanating  from  some 
superior  tribunal,  promulgated  in  the  name 
and  by  the  authority  of  the  sovereign,  in 
relation  to  ecclesiastical  matters.  Schmidts 
Civ*  Law,  93,  note. 

DECRETUM.  Lat  [from  decemere, 
to  decree.]  In  the  civil  law.  A  species  of 
imperial  constitution,  being  a  judgment  or 
sentence  given  by  the  emperor  upon  hear- 
ing of  a  cause,  {qw)d  impevator  cognoncena 
decrevit).  InsL  1.  2.  6.  Cooper's  Notes, 
in  loc  Dig,  1.  4.  1.  1.  1  Mcxkeld.  Civ. 
Law,  41,  §  60.  For  other  senses,  see  Cat- 
viiC$  Lex,  Jurid.    Briesanius. 

DECRETUM.  Lat  In  the  canon  law. 
An  eccleeiastical  law,  in  contradistinction 
to  a  secular  law,  (lex),  1  Ma4:keld,  Civ, 
Law,  81,  §  93,  Eaufmann's  note. 

The  title  of  the  first  of  the  two  great  di- 
visions of  the  Corpus  Juris  Canonici;  more 
cofflmonly  known  as  Decretum  Oratiani, 

DECRETUM  GRATIANL  Lat  Gra- 
tian's  decree,  or  decretum,  A  collection 
of  ecclesiastical  law  in  three  books  or  parts, 
made  in  the  year  1151,  by  Gratian,  a  feene- 
dictine  monk  of  Bologna,  being  the  oldest 
as  well  as  the  first  in  order  of  the  collec- 
tions which  together  form  the  body  of  the 
Roman  canon  law.  1  Bl,  Com,  82.  1 
Reeves^  Hist,  Eng,  Law,  67.  1  Afackeld, 
Civ,  Law,  81,  §  93,  Kaufmann's  note.  But- 
let's  Hot.  Jur.  113. 

DECRY.  To  cry  down;  to  discredit 
**  The  king  may  at  any  time  decry,  or  cry 
down  any  coin  of  the  kingdom,  and  make 
it  no  longer  current"  1  Bl.  Com,  278. 
1  Hal^s  F.  C,  197. 

DECURIA.  L.  Lat  In  Saxon  law. 
A  tithing  or  decennary,  otherwise  called 
deeennoj  decania  and  decima,  (qq.  v.)  Spel- 
man,  voce.  Deeanus,  Frihorga, 

DECURLE.  LLat  In  old  European 
law.  Marks  or  incisions  made  on  trees  for 
the  purpose  of  designating  boundaries.  LL, 
Wisegoth.  lib.  8,  tit  6, 1.  1.     Spelman, 

DECURIO.  Lat  In  the  Roman  law. 
A  kind  of  provincial  senator.  The  decu- 
riones  were  members  of  a  council  or  senate 
established  in  all  the  great  towns  in  the 
Roman  provinces,  constituting  a  kind  of 
manicipal  corporation,  and  having  the  whole 
administration  of  the  internal  affairs  of  the 
places   in  which  they  resided.     1  Spencers 


Chancery,  54.  Cooper's  Justin.  Inst, 
Notes,  *439.  Dig,  60.  2.  Cod.  10.  31. 
ATov.  38.     Calv.  Lex, 

DECURIONATUS.  Lat  In  the  Ro- 
man law.  The  office  of  a  decurio.  Calv, 
Lex.     Phillimore  on  DomicU,  3. 

DEDEINS,  Dedeinz,  Dedeynz,  Bedim, 
Dedem,  Dedens,  Dedaynes,  L.  Fr.  Within ; 
in.  Dedeins  la  vierge;  within  the  verge. 
Artie,  Sup,  Chart,  c  3. 

Clos  dedens  m^son,  ou  dedens  parkes  ; 
shut  up  in  a  house,  or  in  pounds.  Britt  c, 
27.  Dedens  age  ;  within  age.  Id,  c  34. 
Dedeym  age,     Fet  Assaver,  §  48. 

DEDENTRE.  L.  Fr.  Within;  be- 
tween.    Kelham, 

DEDI.  Lat  [from  dare,  to  give.]  I 
have  given.  The  operative  and  proper 
word  of  conveyance  m  ancient  charters  of 
feoffment,  and  deeds  of  gift  and  grant  Co, 
Litt,  9  a.  2  Bl.  Com,  310,  316.  Bra4;t. 
fol  34  b.  Fleta,  lib.  3,  c.  14,  §  6.  The 
present  do  (I  give)  was  also  used,  and  may 
have  been  the  more  ancient  form.  Brac- 
ton  employs  this  frequently  in  his  illustrar 
tions.  Bract,  fol.  17,  et  passim.  The  fu- 
ture dabo  (I  will  give)  was  used  in  the 
Anglo-Saxon  grants.  1  Spence's  Chancery, 
44. 

Dedi  and  its  English  equivalent  were 
formerly  held  to  imply  a  warranty  of  the 
title  to  the  land  or  estate  conveyed.  Co. 
Litt,  384.  2  Bl,  Com.  800.  4  Co.  81. 
5  Co.  17.  Perkins,  c  2.  But  the  law  on 
this  point  has,  in  England,  been  recently 
altered  by  statute.     See  Give,  Gift,  Deed, 

DEDIETCONCESSL  L.Lat  (I)  have 
given  and  granted.  The  operative  words 
of  conveyance  in  ancient  charters  of  feoff- 
ment, and  deeds  of  gift  and  grant;  the 
English  ^^  given  and  granted  "  being  still  the 
most  proper,  though  not  the  essential  words 
by  which  such  conveyances  were  made.  2 
Bl.  Cwn,  53, 816,  317.  1  St^ph,  Com,  164, 
177,  473,  474.  Co.  LitU  301  b,  384. 
Shep.  Touch.  232,  and  notes. 

*^*  The  clause  of  which  dedi  et  concessi 
were  the  emphatic  words,  was  that  with 
which  deeds  or  charters  anciently  com- 
menced, the  form  being  as  follows: — 
Sciant  prcssentes  et  futuri,  quod  ego,  talis, 
dedi  et  concessi  et  hac  prcesenti  chartd  med 
confirmavi  tali,  pro  homagio  et  servitio  sua, 
tantam  terram  cum  perlinentiis  in  tali  villa, 
ike, :  Know  [all]  men  present  and  to  come, 
that  I,  (such  a  one)  have  given  and  granted, 
and  by  this  my  present  charter  have  con- 
firmed to  (such  a  one)  for  his  homage  and 
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senrice,  so  mQch  land,  with  the  appurte- 
nances, in  sQch  a  town,  Ac  Bract.  foL 
84  b.  FUta,  lib.  3,  c  14,  §  6.  Nearly  the 
same  form  is  given  b j  Littleton.  Litt.  sect 
372.  2  BL  Com.  Appendix,  No.  1.  Some- 
times the  infinitives  dedisM  et  eonce$9i$9e 
were  nsed,  the  meaning  in  English  being 
the  same.  In  indentures,  propeny  so  called 
the  third  person,  dedit  et  conee9$it,  (has 
given  and  granted)  was  used  instead  of  the 
nrst  See  Dedit  et  concemt.  Dedi  and 
caneeai  were  sometimes  held  to  have  the 
same  effect  in  substance,  and  to  ennre  to 
the  same  intent  as  amfirmavi.  Litt.  sect 
531.  Co.  Litt.  301  b.  The  three  words, 
however,  were  nsnally  employed  together. 
See  supra.  And  see  Deaimus  et  concesti- 
mu9. 

DEDICATION.  Appropriation  to  a 
certain  use  or  uses.  Appropriation  of  pri- 
vate property  to  public  uses ;  either  by  a 
formal  or  express  act  on  the  part  of  the 
owner,  or  by  acts  from  which  an  appropri- 
ation may  be  legally  presumed.*  Appro- 
priation of  lands  or  easements  for  the  uses 
of  a  public  highway,  street,  square,  landing, 
or  other  place  for  public  use  and  enjoyment 
Cowen,  J.  20  WendelPi  R.  119—137. 
Crawford,  J.  2  WiicoMin  JR.  193.— The 
deliberate  appropriation  of  land  by  its 
owner,  for  any  general  and  public  uses,  re- 
serving to  himself  no  other  rights  than  such 
as  are  perfectly  compatible  with  the  full 
exercise  and  enjoyment  of  the  public  uses 
to  which  he  has  devoted  his  property. 
Verplanck,  Senator,  22  WendelPs  R.  472. 
Approved  by  the  court,  (Crawford  J.) 
2  WiieormnR.lbZy  187. 

No  particular  form  is  necessary  to  make 
a  dedication.  It  may  be  made  by  parol 
and  proved  by  parol  12  Georgia  jR.  239. 
19  Barbour's  B.  428.  16  Illinois  B.  236. 
But  to  render  it  effective  it  must  be  accept- 
ed. 2Selden'sB.25l.  2  Douglas  (mck) 
B.  256.  A  dedication  may  be  established 
from  user  alone.  19  Barbour's  B.  179. 
As  to  presumptions  of  dedication,  see  17 
Howard's  B.  426, 435.  And  see  generally, 
6  miPs  (N.  Y.)  B.  407.  14  Barbour's  B. 
511.  12  Wheatm's  B.  682.  6  Petert^  B 
431.  10  Id.  662.  12  Illinois  B.  29.  2 
Wisconsin  B.  153,  and  cases  cited  ibid. 
9  Howard's  B.  10.  3  Kenfs  Com.  460— 
452,  and  notes.  United  States  Digest^ 
Dedication. 

DEDICERE.  L.  Lat  [L.  Fr.  dedire.] 
In  old  pleading  and  practice.  To'^deny. 
FUta,  lib.  2,  c.  47,  §  21.     Cro.  Jac.  843. 


Aut  dedicit  out  cognoseii  ;  he  either  denies 
or  acknowledges.  BraeL  foL  214.  Si 
petens  hoe  dedicere  non  possit ;  if  the  de- 
mandant cannot  deny  this.  Id.  foL  320  b. 
^e^Stat.Westm.2yC.9.  Dedieta ;  deioid. 
FUta,  lib.  2,  c  63,  §  12. 

DEDICTUM.  L.  Lat  [from  dediem, 
to  deny.]  In  old  practice.  Denied.  Quotf 
nonfuit  dedictum/>fr  curiam;  which  was 
not  denied  by  the  court     Dyer^  14. 

DEDIMUS  ET  CONCESSmUS.  Lst 
We  have  given  and  granted  The  phinl 
of  Dedi  et  concessit  (q.  v.) 

Emphatic  words  in  the  commencemeDt 
of  Magna  Charta.  Sciatis  quod  nos  dedi- 
mus  et  concessimus  arckiepiscopis,  episecpUy 
abbatibuSy  priaribuSj  comitibuSj  barombut, 
et  omnibus  de  regno  nostro^  has  Ubertattt 
subscriptas.  Enow  ye,  that  we  have  meB  . 
and  granted  to  the  archbishops,  bisnops, 
abbots,  priors,  earls,  barons  and  all  of  oor 
realm,  these  liberties  underwritten.  Msg. 
Cart.  9  Hen.  III.  pr. 

DEDIMUS  POTESTATEM.  L.  Lit 
(We  have  given  power.)  In  English  prac- 
tice. A  writ  of  commission  isuiing  oat  of 
chancery,  empowering  the  persons  named 
thetein  to  perform  certain  acts,  as  to  ad- 
minister oaths  to  defendants  in  chancery 
and  take  their  answers,  to  administer  oathi 
of  office  to  justices  of  ^e  peace,  ^  8 
Bl.  Com.  447.  1  Id.  352.  Cowell  defines 
it  to  be  ''a  writ  whereby  a  commission  k 
given  to  a  private  man  for  the  speeding  of 
some  act  appertaining  to  a  judge  f^  and 
says  the  civuians  call  it  delegatio.  It  wai 
anciently  allowed  for  many  purposes  not 
now  in  use,  as  to  make  an  attorney,  to  take 
the  acknowledgment  of  a  fine,  dtc  Beg. 
Orig.  tabula.     2  Bl.  Com.  361. 

In  the  United  States,  a  conomission  to 
take  testimony  is  sometimes  termed  a  cM>- 
mus  potestatem.  3  Cranch's  B.  293.  4 
Wheaton's  B.  508.  3  Jonesi'  Law  B  US. 
DEDIMUS  POTESTATEM  DE  AT- 
TORN ATO  RECIPIENDO.  L.  Lat  (We 
have  given  the  power  of  receivingan  attor- 
ney.) In  old  English  practice.  The  name 
of  a  writ  or  commission  from  the  <»t>wn, 
directed  to  the  judges  of  a  court,  anthorii- 
ing  them  to  receive  or  admit  the  attorney 
of  a  party ;  or,  in  other  words,  to  peimh 
him  to  appear  by  attorney.  B^.  Orig.  22, 
123  b,  140  b,  151.  These  instrumenta 
were  otherwise  termed  letters  jxUeni,  and 
without  them  a  party  could  not,  before  the 
statute  of  Westminster  2,  (cap.  10,)  i^pear 
in  court  by  attorney.     Oilb.  C.  Pleas^  32. 
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DEDIRK  L.  Fr.  To  deny.  BritU 
c  15.  Dedit,  deditz ;  denied.  L.  Fr. 
Diet.    Kelham, 

DEDISSK  LaL  To  have  given. 
Dtdiue  inUllxgendtiM  est  etiam  is  qui  per- 
mutavit,  vel  compensavit.  He  is  under- 
stood to  have  given,  who  has  exchanged  or 
compensated.     Dig.  60.  16.  76. 

DEDISSE  ET  CONCESSISSE.  L.Lat 
To  have  given  and  granted,  or  [that  I]  have 
given  and  granted.     Operative  words  in 
ancient  charters  of  feofiment  and  deeds  of 
grant,  the  whole  commencement  running 
uius: — Omnihue  Chrieti  fidelihtit  ad  quos 
pretsentes  literce  indentatce  pervenerint,  A. 
de  B.  ealutem  in  Domino  sempitemam. 
Seiatis  me  dedisse,  concessisse,  et  hoc  prce- 
senti  carta  mea  indentata  confinnasse  C7«  de 
D.  talem  terram^  dc.    To  all  christian  peo- 
ple [the  faithful  of  Christ]  to  whom  these 
presents  indented  shall  come,  A.  of  B.  sends 
greeting  in  our  Lord  everlasting.    Know 
ye  me  to  have  given  [that  I  have  given] 
granted,  and  by  this,  my  present  deed  in- 
dented, confirmed  to  C.  of  D.  such  lands, 
&C.    Litt.  sect  372.     This  seems  to  have 
been  a  more  frequent  construction  than 
that  with  quod  and  dedi,  in  the  first  person 
preterite.     1  Beevei  Hist.  91.    See  Dedi 
et  coneessi. 

DEBIT  ET  CONCESSIT.  L.  Lat 
Hath  ^ven  and  granted.  Operative  words 
in  ancient  charters  of  feoffment  and  deeds 
of  grant,  where  the  conveyance  was  by  in- 
denture, the  whole  running  thus :  ffcec  in- 
dentura^  facta  inter  JR.  de  P.  ex  una  parte, 
et  V.  de  D.  ex  altera  parte,  testatur  quod 
prcedietus  JR.  de  P.  dedit  et  concessit,  et  hoc 
prcuenti  carta  indentata  confirmavit /Trcv/a to 
V.  de  D.  talem  terram,  Ac.  This  indenture, 
made  between  R.  of  P.  of  the  one  part,  and 
V.  of  D.  of  the  other  part,  witnesseth,  that 
the  aforesaid  R.  of  P.  hath  given  and 
ffranted,  and  by  this  present  deed  indented 
hath  confirmed  to  the  aforesaid  Y.  of  D. 
such  land,  ^c     LitU  sect  371. 

DEDITITII.  Lat  An  inferior  kind  of 
freedmen  {lihertinorum)  at  one  time  recog^ 
nized  by  the  Roman  law,  being  introduced 
by  the  JUex  ^lia  Sentia,  but  long  disused 
in  the  time  of  Justinian,  and  expressly 
abolished  by  him.  Inst,  1.  6.  3.  Id.  3. 
8.  4.  Cod.  7. 6.  Heinecc.  Mem.  Jur.  Civ. 
lib.  1,  tit.  6,  §  109.     Calv.  Lex.  Jurid. 

DEDUC.  L.  Fr.  Brought;  aUeged; 
determined.     Kelham. 

DEDUCERE.  Lat  In  old  English 
law*     To  bring.    Deducere  reminjwiici'\ 


um  ;  to  bring  a  thing  into  court ;  to  make 
it  the  subject  of  judicial  investigation. 
Bract.  foL  283  b,  376,  431.  This  expres- 
sion  is  taken  from  the  civil  law.  Calv. 
Lex.  Oportet  quod  certa  res  deducatur  in 
stipulationem  ;  it  is  necessary  that  a  certain 
thing  should  be  made  the  subject  of  stipu- 
lation.    Fleta,  lib.  2,  c  60,  §  24. 

To  deduct  Deducto  cere  alieno ;  de- 
ducting debts.     Fleta,  lib.  2,  c  67,  §  6. 

DEJDURE,  Deduire.  L.  Fr.  [from  Lat 
deducere,  q.  v.]  To  bring.  Dedust,  de- 
duist;  brought  Kelham.  Deduces; 
brought     Britt.  fol.  2  b. 

DE'E.    L.Fr.    To  be.    Kelham. 

DEED.  Called  by  Lord  Brougham,  "  a 
word  of  flexible  import ;"  sometimes  mean- 
ing a  fact  or  act;  sometimes  an  instru- 
ment ;  and  sometimes  (in  Scotch  law,)  a 
feudal  delinquency,  and  an  act  of  service. 
3  BelVs  Appeal  Cases,  123. 

DEED.  [L.  Lat  factum,  charta  ;  L.  Fr. 
fait.l  A  wnting  sealed  and  delivered  by 
the  parties.  2  BL  Com.  296.  1  StepK. 
Com.  446. — A  writing  or  instrument  writ- 
ten on  paper  or  parchment,  sealed  and  de- 
livered, to  prove  and  testify  the  agreement 
of  the  party  whose  deed  it  is,  to  the  things 
contained  in  the  deed.  Termes  de  la  L^. 
Shep.  Touch.  60. — ^An  instrument  on 
parchment  or  paper  comprehending  a  con- 
tract or  bargain  oetween  party  and  party, 
and  consisting  of  three  things;  writing, 
sealing  and  delivery.  Co.  Zitt.  171  b. 
Blount.  WhartovCs  Lex. — A  writing  [on 
parchment  or  paper  and  under  seal,]  con- 
taining a  conveyance,  bargain,  contract, 
covenants,  or  matter  of  agreement  between 
two  or  more.  Shep.  Touch.  60.  Whishaw. 
— An  instrument  in  writing  upon  paper  or 
parchment,  between  parties  able  to  con- 
tract, and  duly  sealed  and  delivered.  4 
Kent's  Com.  452.  See  2  CushingU  R.  497. 
36  Maine  R.  260.  Anciently  called  a  char 
ter,  {charta,  or  carta,  q.  v.)  and  termed  a 
deed,  nr'  «(«x<^,  because  it  is  the  most 
solenm  and  authentic  act  that  a  man  can 
possibly  perform  with  relation  to  the  dis- 
posal of  his  property.  2  Bl.  Com.  296.  1 
Steph.  Com.  446.  See  UniUd  States 
Digest,  Deed.  See  Factum,  Fait,  Scrip- 
tum,  Writing. 

A  deed  is  said  to  consist  of  three  princi- 
pal points,  (without  which  it  is  no  perfect 
deea  to  bind  the  parties,)  namely,  writing, 
sealing  and  delivery.  Termes  de  la  Ley. 
Of  these,  sealing  constitutes  the  principal 
distinction  between  a  deed  and  any  other 
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contract  Smith  on  Cimtraei$y  6, 7.  Shsp, 
Touch,  (by  Preston,)  56.  Perkins^  ch.  2, 
1. 1 80,  D.  Hence  the  rale  that  every  agree- 
ment pat  in  writing,  teaUdy  and  delivered 
becomes  a  deed.  Shep,  Touch,  ub,  sup. 
See  35  Jliaifu  R.  260.  Hence,  ako,  in 
pleading,  a  bond  is  denominated  a  deed. 
The  term,  however,  is  asaally  confined  in 
its  application  to  conveyances  of  real 
etiatCy  or  of  some  interest  therein,  sach  as 
feoffments,  gifts,  grants,  baigains  and  sales, 
leasee^  rel^ises  and  confirmations,  Ac 
8h^.  Touch.  51.  1  Steph.  Com.  446, 466. 
Other  instraments  under  seal  are  properly 
only  quasi  deeds.  Shep.  Touch,  (by  Fres- 
ton,)  ub.  sup.  A  mortgage  is  properly  a 
deed,  althoogh  in  practice  it  is  considered 
a  distinct  species  of  conveyance.  See  4 
MowariTs  R.  87.  Whether  it  is  essential 
that  a  deed  be  signed  as  well  as  sealed, 
seems  to  be  still  a  qnestion  in  English  law. 
According  to  Sir  William  Blackstone,  sign- 
ing seems  to  be  now  as  necessary  aa  seal- 
ing. 2  Bl.  Com.  805,  806.  Mansfield,  C. 
J.  4  Taunt.  128.  Bat  signing  is  not  one 
of  the  necessary  incidents  to  a  deed 
enumerated  by  Lord  Coke,  and  Mr.  Pres- 
ton and  other  modem  writers  hold  it  clear 
that  no  signature  is  neoessaiy.  Co.  Litt. 
35  b.  Shep.  Touch,  (by  Preston,)  56. 
Sugden  on  Powers,  804.  See  2  Chitty's 
Bl.  Com.  805,  806,  notes.  The  question 
recently  arose  in  Ei^and  but  was  not  de- 
termined. 2  Q.  B.  580.  Smith  on  Con- 
tracts, 5,  note.  Mr.  Smith  observes  that 
*'  it  is  probable  that  the  signature  of  deeds 
will  be  ultimately  held  requisite,  whenever 
their  subject  matter  fisdls  within  statutes 
which  expressly  require  it;  but  that  in 
other  cases  sealing  and  delivery  are  alone 
essential"  Id.  ibid.  In  American  law,  it 
appears  to  be  the  prevailing  doctrine  that 
a  deed  must  be  signed  as  well  as  sealed.  4 
Kent's  Com.  450,  et  seq.  2  BfillianTs  Real 
Prop.  279.  In  New-York,  every  grant  in 
fee  or  of  a  freehold  estate  is  required  to  be 
subscribed  cuid  sealed  by  the  grantor  or  his 
lawful  agent  1  Rev.  St.  [788,]  781, 
§187. 

DEED  INDENTED,  or  INDENTURE. 
Qj.  Lat  carta  indentata,  or  indentura  ;  L. 
Fr.  fait  endent.]  In  conveyancing.  A  deed 
executed  or  purporting  to  be  executed  in 
parts,  between  two  or  more  parties,  and  dis- 
tinguished by  having  the  edge  of  the  paper 
or  parchment  on  which  it  is  written,  in- 
denied  or  cut  at  the  top  in  a  particular 
manner.    This  was  formerly  done  at  ihe 


top  or  side,  in  a  line  resembling  the  teeth 
(denies)  of  a  saw;  a  formality  derived  from 
the  ancient  practice  of  dividing  chirogrsphs, 
(or  deeds  in  parte) ;  but  the  cottii^  ia  now 
made  either  in  a  waving  line,  or  more  com- 
monly by  notching  or  scalloping  the  papa 
at  the  edge.  2  Bl.  Com.  205,  296.  Litt 
sect  370.  Smith  on  Contracts,  12.  llm 
formality  of  indenting  is,  however,  very 
frequently  omitted,  although  the  term  in- 
denture itself  is  retained  in  daily  use.  See 
Indenture. 

DEED  POLL.  [L  Lat  charia  de  urn 
parte,  factum  simplex  ;  L.  Fr.  fait  polk.] 
In  conveyancing.  A  deed  of  one  part^  or 
executed  by  one  party  only,  (instead  of 
between  parties,  and  in  two  or  more  psits) 
and  distinguished  from  an  indenture  by 
having  the  edge  of  the  parchment  or  paper 
on  which  it  is  written,  cut  even  (or  polled, 
as  it  was  anciently  termed,)  that  is,  ia-  a 
straight  line,  or  plain,  without  being  ia- 
dented.  Litt  sect  870.  Co.  Litt  229  s. 
Shep.  Touch.  50.  This  dlstiBcti^  how- 
ever, though  once  peculiar  aad  easentisl, 
has  in  modem  times  become  of  comparative 
insignificance,  in  consequence  of  tl^  disuse 
of  the  formality  of  indenting  the  other  de- 
scription of  deeds.    See  Deed  indented. 

A  deed  poll  properly  is  made  in  the  first 
person,  and  commences  with  that  formola 
of  address  to  all  mankind  so  common  in 
ancient  written  instruments :  "  Know  a& 
men,  ^c.,  that  I,  ^c,  have  ^ven,"  dee. 
The  forms  given  in  Bracton,  Britton  and 
Fleta,  as  examples  of  charters  (as  deeds 
were  once  called)  are  of  Uus  d^eription. 
Sciant  pnxsentes  et  futuri,  quod  ego,  ^ 
Bract  foL  84  b.  FUta,  lib.  8,  c  14,  §  5. 
Sachent  a  touts  ceux,  ttc,  quejeo^  dbc.  I^itt 
c  89.  But  a  deed  poll  mi^t  be  made  in 
the  third  person.  Shep.  Touch.  51.  And 
on  the  other  hand  an  indenture  might  be 
made  in  the  first  Litt  sect  372.  In 
some  of  the  United  States,  Uie  ordiaaij 
mode  of  conveyance  is  by  deed  poU 

A  deed  poll  is  considered  in  England  as 
a  deed  made  between  the  party  or  parties 
who  executed  it  on  the  one  side,  and  all  the 
worid  on  the  other,  or  rather  as  a  dedaia- 
tion,  addressed  to  all  mankind,  of  what  ^e 
party  executing  it  has  done,  so  that  mnj 
person  may  take  a  right  of  action  on  a 
covenant  contained  in  a  deed  polL  B^ 
an  indenture  is  made  only  between  the 
persons  named  as  parties  to  it,  so  that  aa 
indenture  between  A.,  B.  and  C.  coBtai&- 
ing  a  covenant  by  A.  with  D.,  woold  aoi 
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[formerly]  give  a  right  of  action  to  D.  So, 
a  stranger  to  an  indenture  could  not  take  a 
release  under  it,  or  an  estate  unless  by  way 
of  remainder  or  through  the  statute  of  uses. 
Now,  a  stranger  may  take .  immediately 
under  an  indenture,  and  a  deed  may  have 
tbe  effe^  of  an  indenture  without  being 
actually  indented.  1  Spencers  Chancery, 
160. 

A  deed  poll  is  held  to  be  the  deed  of 
ihe  party  making  it,  and  concludes  him 
only ;  but  an  indenture  is  the  deed  of  both 
parties,  and  concludes  both.  FincJCs 
Law,  b.  2,  c  a,  p.  109.  2  HilVs  (8.  C.) 
B.  4»9.  And  see  2  HUliard^t  Real  Prop, 
266,  €t  seq, 

DEEDS  TO  LEAD  AND  DECLARE 
USES.  In  old  conveyancing.  A  species 
of  deed  incident  to  the  conveyances  by 
fine  and  recovery,  by  which  the  latter 
were  directed  to  operate  to  certain  par- 
ticular uses.  If  these  deeds  were  made 
previous  to  the  fine  or  recovery,  they 
were  called  deeds  to  lead  the  uses;  if 
subsequent,  deeds  to  declare  them.  2  Bl. 
Cam.  863.  1  Steph.  Com,  529.  Zee  on 
Abstracts^  302. 

DEEMSTER,  Demster.  [from  Sax.  de- 
»«»,  a  judge,  or  dom,  judgment]  A  kind 
of  judges,  [two  judges,  according  to  Spel- 
man,]  in  the  Isle  of  Man,  who  decided  all 
controversies  without  process,  writings  or 
any  chaise.  Cowell.  Blount,  Spelman. 
This  must  not  be  confounded  with  the 
dempeter  of  the  old  Scotch  courts.  See 
Dempster, 

DEFAILLE.  LFr.  Deficiency.  Kel- 
man, 

DEFAIRE,  Befere.  L.  Fr.  To  undo ; 
to  reverse  or  set  aside;  to  defeat;  [Lat 
in/ectum  retidere,']  Kelham,  L.  Fr,  2)ict, 
DEFALCATIO.  L.  Lat.  [from  de,  off, 
and  falcare,  to  cut]  In  old  English  law. 
Deduction ;  abatement  JFleta,  lib.  2,  c 
67,  §  11.     Literally,  a  cutting  off. 

DEFALCATION,   [from  defalcatio,  q. 
v.]     Deduction;  reduction;  abatement 

DEFALKER.    L.  Fr.    To  mow.   Dyer, 
70  b,  (Pr.  ed.) 

DEFALTA.  L.  Lat  In  old  English 
practice.  Default  Bract,  lib.  5,  tr.  3. 
De  defaltis  ;  fol.  864  b.  Procedatur  contra 
ipsum  ad  defaltam ;  proceedings  shall  be 
had  against  him  to  default  Id.  foL  330. 
Compensari  debeat  defalta  cum  defalta ;  de- 
ficit ought  to  be  set  off  against  default 
Id.  ibid.  Capiaiur  aseiea  per  defaltam ; 
the  assise  shall  be  taken  by  de&ult    Id, 


fbl  266.  Stat.  Marlbr,  c.  13.  Defaltam 
facere  ;  to  make  default  Bract  fol.  360  b, 
363,  386  b.  Defaltam  sanare;  to  cure  a 
default     Id.  fol.  299  b,  367  b,  386  b. 

DEFAMATION.  [L.  Lat  defamatio, 
diffdmatio ;  from  de,  from,  and  fama, 
reputation.]  The  takinff  from  one's  repu- 
tation. The  offence  of  injuring  a  person's 
character,  fame  or  reputation,  either  by 
writing  or  by  words.  Written  defamation 
is  otherwise  termed  libel,  and  oral  defiama- 
tion,  slander.  Cookers  Law  of  Defamation^ 
1.     See  Libel,  Slander. 

DEFAMATOR.  L.  Lat  In  old  Eng- 
lish law.  A  defamer.  Famosus  defama- 
tor;  a  libeller.     6  Co.  126. 

DEFAMES.  L.Fr.  Infamous.  Britt. 
c  15. 

DEFATJDER.  L.  Fr.  To  make  de- 
feult     Kelham. 

DEFAULT.  [L.  Lat  defalta,  defectus  ; 
L.  Fr.  defaut,  defaute.]  In  practice.  Omis- 
sion; neglect  or  failure.  When  a  de- 
fendant in  an  action  of  law  omits  to  plead 
within  the  time  allowed  him  for  that  pur- 
pose, or  fails  to  appear  on  the  trial,  he  ia 
said  to  maJse  default,  and  the  judgment  en- 
tered in  the  former  case  is  technically  called 
a  judgment  by  default.  3  Bl,  Com,  296, 
396.     1  Tidd's  Pr,  662.     See  Defalta, 

Omission  or  non-performance  of  duty. 
See  2  B.d;  A,  616. 

DEFAUTE,  Defaut.  L.  Fr.  Defeult 
Si  ilface  defaute,  si  soil  il  et  ses  plegges  de 
suer,  en  la  m^rcy ;  if  he  make  default,  he 
and  his  pledges  to  prosecute  shall  be  in 
mercy.     jBritt,  c.  46. 

DEFEASANCE,  Defeazance,  [L.  Lat 
defeisantia ;  from  Fr.  defaire,  to  imdo  or 
defeat]  In  conveyancing.  A  collateral 
deed  made  at  the  same  time  with  a  feoff- 
ment or  other  conveyance,  containing  cer- 
tain conditions,  upon  the  performance  of 
which  the  estate  then  created  may  be  de- 
feated or  totally  undone.  2  Bl.  Com.  327. 
Co,  Litt,  236,  237.  In  this  manner,  mort- 
gages were,  in  former  times,  usually  made ; 
the  mortgagor  enfeoflSng  the  mortgagee, 
and  he  at  the  same  time  executing  a  deed 
of  defeasance,  whereby  the  feoffment  was 
rendered  void,  on  repayment  of  the  money 
borrowed  at  a  certain  day.  2  Bl,  Com, 
327.  But  this  method  was  discountenanced 
and  condemned  as  early  as  the  time  of 
Lord  Chancellor  Talbot  Cas,  temp,  Talh. 
64.  Defeasances  are  now  of  rare  occur- 
rence, the  practice  in  modem  times  being 
to  include  in  the  same  deed,  [the  mort- 
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gage]  both  the  conveyance  of  the  land  to 
the  alienee,  and  the  conditions,  if  any,  to 
which  it  is  to  be  subject,  and  by  which 
its  effect  may  be  defeated.  1  Steph, 
Com.  487.  See  4  Kent's  Com.  141,  142, 
and  notes. 

An  instrument  accompanying  a  bond,  re- 
cognizance or  judgment,  containing  a  con- 
dition which,  when  performed,  defeats  or 
undoes  it  2  Bl.  Com.  842.  Co.  Litt.  286, 
287.  A  defeasance  may  also  be  endorsed 
on  a  bond,  but  the  modem  practice  is  to 
make  the  condition  a  part  of  me  bond  iteel£ 
See  Bond, 

DEFECT.  [Lat  defectus.]  The  want 
or  absence  of  some  legal  reauisite ;  de- 
ficiency ;  imperfection ;  insufSciency.  See 
DefecttLS. 

DEFECTUS.  Lat  [from  dejicere,  to 
fail,  to  want,  to  be  deficient]  In  old  prac- 
tice. Defect,  deficiency,  imperfection; 
failure,  default;  want  Defectus  exit<U ; 
default  of  issue.  Towns.  PI.  23.  Propter 
defectum;  on  account  of  deficiency;  for 
want  of  certain  qualifications.  See  Propter 
defectum. 

DEFENCK  [L.  Lat  defensio;  L.  Fr. 
defence,  defense,  from  defendre,  to  deny.] 
In  pleading.  A  denial,  by  the  defendant 
in  an  action  at  law,  of  the  truth  or  validity 
of  the  plaintiff's  complaint  3  Bl.  Com. 
296.  A  formuU  by  which  pleas  were  an- 
ciently, in  almost  all  actions,  required  to  be 
prefaced.  It  was  of  two  kinds,  full  de- 
fence and  half  defence.  The  latter  is  still 
retained,  and  is  in  these  words :  **  And  the 
said  defendant,  by  —  his  attorney,  comes 
and  defends  the  wrong  (or  force)  and  in- 
jury when,  Ac"  StepL  PI.  (Am.  ed. 
1824,)  ch.  il  sect  viL  rule  v.  d  Beeves' 
Hist.  Eng.  Law,  428.  Termes  de  la  Ley. 
See  Defend,  Full  defence,  Half  defence. 
The  late  pleading  rules  of  the  English 
courts  have  dispensed  with  this  ancient 
formula,  although  they  have  not  expressly 
prohibited  its  use. 

DEFENCE,  Defense.  L.Fr.  In  old 
statutes.  Prohibition;  denial  or  refusal 
Enconter  le  defence  et  le  commandement  le 
roy;  against  the  prohibition  and  command- 
ment of  the  king.  Stat.  Westm.  1,  c  1. 
See  Fence  month,  Defensum. 

A  state  of  severalty,  or  of  several  or  ex- 
clusive occupancy;  a  state  of  enclosure, 
[L.  Lat  defensum."]  See  Defensum,  In  de- 
fenso. 

DEFENCE,  in  modem  practice,  includes 
all  the  proceedings  on  the  part  of  a  de- 


fendant, to  embarrass,  delay,  or  defeat  a 
plaintiff's  action. 

In  a  stricter  sense,  defence  is  used  to  de- 
note the  answer  made  by  the  defendant  to 
the  plaintiff's  action,  by  demurrer  or  plea 
at  law,  or  answer  in  equity.  This  is  the 
meaning  of  the  term  in  Scotch  law.  Ertk. 
Inst.  b.  4,  tit  1,  §  66. 

DEFEND.  [L.  Fr.  defendre;  L.  Lat 
defendere^  In  pleadinff^.  To  deny.  The 
words  ^*  comes  and  drfends,^  (vetUt  et  d#- 
fendit,)  have  formed  a  part  of  a  defend- 
ant's plea  in  an  action  at  taw  from  the  ea^ 
liest  times,  occurring  in  the  forms  used  in 
the  reign  of  King  John.  Plae.  Abbrtv.  27 
Leic  rot  ii  temp.  Johan.  cited  in  Stepk. 
PI.  Appendix,  Note  (79),  Am.  ed.  1824. 
See  Comes,  Defence.  The  effect  of  the  ex- 
pression '*  defends"  is  merely  that  the  de- 
fendant denies  the  right  of  the  plaintifi^  or 
the  force  or  wrong  charged.  StqtL  PL 
ch.  it  sect  viL  rule  v. 

DEFEND.  In  modem  practice.  To 
oppose  or  resist  a  claim  at  law ;  to  conteit 
a  suit 

DEFEND.  [L.  Fr.  defendre,  defender.] 
In  old  statutes  and  treatises.  To  ph>hibit 
or  forbid.  LL.  Edw.  Conf.  c  37.  StaL 
Westm.  1,  c  1,  6.  StaL  5  Bic  IL  c  7. 
*'  It  is  defended  [forbidden]  by  law  to  dis- 
train in  the  highway."  Co.  Litt  16L 
Cowell. 

Chaucer  uses  this  word  in  the  same  sense: 

Wh€T«  ean  yon  tay  in  any  maoDer  ag«. 

That  aver  Qod  defimded  marriagef 

To  prohibit  or  exclude  from  use ;  to  ap- 
propriate.    See  Defendere. 

DEFEND  is  used  in  conveyancing  in  its 
popular  sense ;  viz.  in  clauses  of  warranty 
at  the  conclusion  of  deeds, — "  shall  and 
will  warrant,  and  forever  defend.^  See  De- 
fendemus. 

DEFEKDAKT,  DefendaunL  L.Fr.aBd 
Eng.  [L.  Lat  defendens^  and  sometimes 
defensor;  L.  Fr.  defendour,  from  drfendrty 
to  deny  or  defend.]  In  pleading  ai^  i»ae- 
tice.  The  party  against  whom  an  action  at 
law  or  in  equity  is  brought ;  the  party  demy- 
ing,  (in  the  ancient  sense,)  opposing*  resiii- 
ing  or  contesting  the  action.  See  Defend. 
Called,  in  Scotch  practice,  the  d^ender. 
Defendant,  strictly,  is  the  proper  title  oi 
the  party  sued  in  a  personal  action  ;  aoch 
party  in  a  real  action  being  termed  tbe  lev- 
ant. Termes  de  la  Ley.  In  modem  prac- 
tice, however,  this  distinction  is,  in  a  gr^ 
degree,  disregarded.    See  TenanL 
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BEFENDATJNT.  L.  Fr.  In  old  prac- 
tice. Defending ;  a  defending  party ;  the 
party  against  whom  an  action,  whether 
ciyil  or  criminal,  was  instituted.  The 
party  accused  in  the  old  criminal  proceed- 
ing by  appeal,  was  called  defendaunt  and 
drfendour,  St  quant  al  defense,  se  purra 
k  defendaunt  puis  apres  defendre  en  cestre 
manere;  and  as  to  the  defence,  the  defend- 
ant may  afterwards  defend  himself  in  this 
manner.     Britt.  c.  22. 

DEFENDEMUS.  L.  Lat  [from  de- 
fendere,  q.  v.]  (We  will  defend.)  In  old 
conveyancing.  An  ordinary  word  anciently 
used  in  feoffments  or  gifts,  by  which  the 
donor  and  his  heirs  were  bound  to  defend 
the  donee  against  any  attempt  to  lay  an 
incumbrance  or  servitude  on  the  thing 
granted,  other  than  what  was  contained  in 
the  deed  or  donation.  Bract,  fol.  31  b. 
Termes  de  la  Ley.  It  was  used  in  con- 
nection with  warrantizabimuij  (Id.  ibid.) 
and  the  same  two  words  in  English  are 
9till  retained  in  connection  in  the  clause 
with  which  a  warranty  deed  terminates ; — 
**  shall  and  will  warrant  and  forever  de- 
fend.^^  De/endemus,  however,  had  not  itr 
self  the  effect  of  a  warranty.  Zitt.  sect 
783. 
DEFENDENDO.  See  Se  defendendo. 
DEFENDER.  In  Scotch  law  and  prac- 
tice.    A  defendant. 

DEFENDER,  De/cnrfre.  L.  Fr.  In  old 
pleading.  To  deny.  Perez  que  cy  est  defend 
Umies  felonies;  Peter,  who  is  here,  defends 
all  felonies.     Britt.  c  22. 

To  defend ;  to  offer  or  conduct  the  de- 
fence in  a  suit ;  to  appear  for  a  defendant 
Sad.  Def  dk  dist  que,  &c  Tearb.  H.  4 
Edw.  III.  7.  Shard.  Defenda  <k  challenga 
le  count;  defends  and  challenges  the  count 
P.  5  Edw.  IIL  18. 

In  old  statutes.  To  prohibit  or  forbid. 
JEt  le  roy  defende  et  commande ;  and  the 
king  forbids  and  commands.  Stat.  Westm, 
1,  c  1.  Cy  defende  le  roy;  the  king  here- 
by commands.  Id.  c.  6.  Defendoris  ;  we 
enjoin  or  command.    Britt.  fol.  3. 

To  prevent  A  defender  le  ewe  de  sur- 
rounder;  to  prevent  the  water  from  over- 
flowing.     Dyer,  33,  (Fr.  ed.) 

To  defend ;  to  keep  or  protect  II  le 
tua  en  defendant  nostre  pees;  he  killed  him 
in  keeping  our  peace.  Britt.  c.  24.  Soy 
defendaunt;  in  self  defence.     Id.  ibid. 

DEFENDERE.  L.  Lat  In  old  plead- 
ing. To  defend  or  deny.  Petrus  venit  et 
defendit  cartam,  quod  nunquam  facta  fuit 


per  Petrum  de  Goldinyton  ;  Peter  comes 
and  defends  [denies]  the  charter,  that  it 
was  never  made  by  JPeter  de  Goldington. 
Plaeit.  Abbrev.  cited  Steph.  PI.  (Am.  ed. 
1824,)  Appendix,  Note  (79).  Venit  et  de- 
fendit  omnem  feloniam;  comes  and  defends 
all  the  felony.  Bract.  foL  138  b.  Veni- 
unt  et  defendunt  vim  et  injuriam  ;  come 
and  defend  the  force  and  injury.  Id.  foL 
67  b.  Si  negaverit  et  crimen  defenderit ; 
if  he  deny  and  defend  the  crime  or  accu- 
sation. Id.  fol  137.  Si  dicaty  defendo 
donum  et  chartam,  tunc  oportet  tenentem 
probare  utrumque;  if  he  say  "  I  defend  the 
gift  and  the  charter,"  then  the  tenant  must 
prove  botL     Id.  foL  214  b. 

To  defend,  in  the  modem  sense.  De- 
fendere  seper  corpus  suum;  to  defend  him- 
self by  his  own  body ;  to  offer  the  duel  or 
combat  as  a  legal  trial  Bract,  fol.  133  b. 
Se  defendat  per  corpus,  vel  per  patriam  ; 
may  defend  himself  by  his  body,  or  by 
the  country.  Id.  ibid.  See  Id.  fol  146, 
161. 

In  the  following  passage  of  Fleta,  the 
word  seems  to  be  used  in  both  senses :  De- 
fendere  se  debet  in  primis  sic,  omnem  felo- 
niam defendit ;  he  ought  to  defend  himself 
in  the  first  place,  thus ;  he  defends  all  the 
felony.     Fleta,  lib.  1,  c.  21,  §  3. 

DEFENDERE.  L.Lat  In  old  statutes. 
To  prohibit  or  forbid.  Hoc  ne  amodo 
sit  omnino  defendo ;  I  wholly  forbid  this 
from  being  done  in  future.  Chart.  Hen.  I. 
A.  D.  1100. 

To  prohibit  from  use ;  to  appropriate  to 
one's  exclusive  use ;  to  fence  in  or  enclose  ; 
to  fence  out  or  exclude  others.  Nulla  ripa- 
ria  de  ccetero  defendatur  nisi  ilia  quae  fue- 
runt  in  defenso  tempore  regis  Henrici,  &c. ; 
no  river  shall  be  defended  from  henceforth, 
but  such  as  were  in  defence  in  the  time 
of  King  Henry,  &c.  Magna  Ckarta,  9 
Hen.  III.  c.  16.  That  is,  no  owner  of  the 
banks  of  rivers  shall  so  appropriate  or  keep 
the  rivers  several  to  him,  to  defend  or  bar 
others  either  to  have  passage  or  fish  there, 
&c.     3  Inst.  30.    See  Defensum. 

DEFENDIT  VIM  ET  INJURIAM.  L. 
Lat  (He)  defends  the  force  and  injury. 
Fleta,  lib.  6,  c.  39,  §  1. 

DEFENDOUR.  L.  Fr.  A  defender  or 
defendant ;  the  party  accused  in  an  appeal. 
Britt.  c.  22. 

J)E¥EKDRE,Defender.  L.  Fr.  To  de- 
fend or  protect  Garraunter,  acquiter  et 
defendre  son  tenaunt ;  to  warrant,  acquit 
and  defend  his  tenant    Britt.  c.  68.     oee 
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Id.  c  75.  Et  quani  al  defense^  h  purra 
U  defendauat  puis  apret  dofendre  en  cute 
manere;  and  as  to  the  defence,  the  defend- 
ant may  afterwards  defend  himself  in  this 
manner.  Britt,  c  22.  Pttrnftfretdefendre; 
to  prosecute  and  defend.  Id.  c  21.  See 
Defender, 

D£F£NSA.  L.Lat  In  old  English 
law.  A  park  or  place  fenced  in  for  deer, 
and  defended  as  a  property,  and  peculiar 
for  that  use  and  service.     CowelL 

DEFENSABLE.  L.  Fr.  In  old  plead- 
ing. Expressive  of  defence ;  in  form  of 
defence.  Se  defendent  par  motz  dafensa- 
bles ;  defend  themselves  by  words  of  de- 
fence.    Britt  c  69. 

DEFENSE,  Defens.  L.  Fr.  Defence. 
Britt  c  22. 

DEFENSIO,  Defentio.  L.  Lat  In  old 
English  law.  Defence.  Feoffatu9  hohebit 
defensionera  suum  in  manu  $ua;  the 
feoffee  will  have  his  own  defencp  in  his  own 
hand.  Bract  foL  21  b.  Defensio  contra 
iectam;  defence  against  the  suit  Id,  foL 
290  b.  De/entionee ;  defences.  Id,  fol. 
268  b. 

In  old  statutes.  Prohibition.  Statutum 
de  defensione  portandi  armoy  ^c, ;  the  stat- 
ute of  prohibition  of  bearing  arms,  d:c 
(7  Edw.  I.)  Cowell,  Defentio  riparice; 
prohibition  to  use  a  river ;  exclusive  appro- 
priation to  the  use  of  the  king.  Hcde  de 
Jur,  Mar,  pars  1,  c.  2. 

DEFENSIVE  ALLEGATION.  In  Eng- 
lish ecclesiastical  law.  A  species  of  plead- 
ing, where  the  defendant^  instead  of  deny- 
ing the  plaintiff's  chai^  upon  oath,  has 
any  circumstances  to  offer  in  his  defence. 
This  entitles  him,  in  his  turn,  to  the 
plaintiff's  answer  upon  oath,  upon  which 
he  may  proceed  to  proofs  as  well  as  his 
antagonist  3  Bl,  Com,  100.  3  Steph, 
Com.  720.  HallifaXj  Anal.  b.  8,  ell, 
num.  21. 

DEFENSIVE  WAR.  In  the  law  of 
nations.  A  war  conmienced  or  carried  on 
in  defence  or  for  the  protection  of  national 
rights.*  A  war  may  be  defenmve  in  its  prin- 
ciples, though  offensive  in  its  operations.  1 
KenCs  Com.  60,  note. 

DEFENSO.    See  Defensum,  In  defenso. 

DEFENSOR.  Lat  [from  rf^/emfere,  q. 
v.]  In  the  civil  law.  A  defender ;  one  who 
defends  another  in  court  One  who  under- 
took the  defence  of  another's  cause,  and 
assumed  his  responsibilities.  Qvi  alium  de- 
fendit  satisdare  cogitur  ;  nemo  enim  alienee 
litis  idoneus  defensor  sine  satisdatione  in- 


tellipihir.      Dig.   3.   3.   46.   2.     Id,  3. 
3.  61.  1. 

One  who  acted  as  tlie  advocate  of  s  de- 
fendant, especially  in  a  criminal  matter. 
Cah,  Lex.  This  was  m  generic  tenn,  in- 
cluding patronttSy  advoeatus^  proewraior  and 
cognitor.    Aaeonius  in  Dimn.  in  CeseU.  4. 

One  who  was  chosen  to  prosecute  or  de- 
fend a  certain  cause,  (ad  eertam  causam 
agendam  veld^eneUndam).  Dig.  50.  4. 18. 
13. 

A  monicipal  magistmte,  having  certain 
judicial  powers.     See  Defensor  dvitaiii. 

A  goardiao,  {tukfr^  vel  ewraior).  Cah, 
Lex.  Jurid. 

In  early  European  law.  A  protector  or 
guardian.  LL  Lmtgobard.  lib.  1,  tit  80,  L 
13.     Spelman. 

In  old  English  law.  The  party  accused 
in  an  appeal;  the  defender  or  defendsst 
Bract  foL  141  b. 

The  party  warrantisg  another's  title  in  s 
real  action;  otherwise  called  wannidfs. 
Id.  foL  257  b. 

In  the  canon  law.  The  protector  or  ad- 
vocate of  a  church,  {tltfentor  ecciesia). 
Spelman.    See  Advocatus. 

A  provincial  officer  having  charge  of  the 
patrimony  of  the  church.     Spelman. 

An  omcer  having  chaige  of  the  tempo- 
ralities of  a  parish  chnrcL  Hence  church- 
warden, {gardianus  ecclesics).     Id. 

DEFENSOR  CIVITA.TIS.  Lat  De- 
fender or  protector  of  a  city  or  municipali- 
ty. An  officer  under  the  Roman  empire, 
whose  duty  it  was  to  protect  the  peopk 
against  the  injustice  of  the  ma^atrates,  the 
insolence  of  the  subaltern  officers,  and  the 
rapacity  of  the  money-lenders.  Sd^nidfs 
Civ.  Lawy  Introd.  16.  Cod.  1.  56.  4.  He 
had  the  powers  of  a  judge,  with  jnrisdictioa 
of  pecuniary  causes  to  a  limited  amount, 
and  the  lighter  species  of  offences.  Cod. 
1.  66.  1.  Nov.  16,  c.  3,  8  2 ;  c  6,  §  1. 
He  had  also  the  care  of  the  public  re- 
cords, and  powers  similar  to  thoee  of  a  no- 
tary in  regiu^  to  the  execution  of  wills  and 
conveyances.     See  Nov.  16,  per  tot. 

DEFENSUM.  L.  Lat  InoldEngfeh 
law.  An  enclosure,  or  any  fenced  grraad. 
2  Jfon.  Angl.  114.  3  Id.  30e.  Inclusmm 
et  positum  in  de/ensum  ;  enclosed  and  «it 
in  defence  or  fence.  Bract  ioL  228.  m- 
tionabilfa  defensa;  reasonable  defaiQea. 
FletOy  Ub.  4,  c.  19,  §  7. 

A  part  of  an  open  field,  ^propriated  to 
a  particular  use,  as  for  hay,  which  was 
hence  said  to  be  m  defenso.     OcwdL 
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A  state  of  seyeral  occnpancy  or  appro- 
priation.   Magna  Chartaj  o.  16. 

Defence,  in  the  old  sense  of  prolubiti<m; 
a  state  of  prohibition,  or  in  which  the  use 
of  a  thing  is  prohibited  by  law.  Stat, 
Wesim,  2,  c.  47.     See  In  defenao. 

DEFERE.  L.Fr.  To  undo;  to  defeat; 
to  set  aside  or  reverse.    Kelham. 

DEFINIRE.  Lat  [from  de,  ondfinire, 
from  finis^  a  bound  or  limit]  In  the  civil 
law.  To  define ;  to  explain  a  thing,  {quid 
res  sit  a^icare).     Calv.  Lex.  JuruL, 

To  lay  down  «  rule,  {pro  regula  aliquid 
siatuerei    Id.    Dig.  34,  7.  1,  pr. 

DEFINITIO.  Laii.[fromd€jimrejq.Y.] 
In  the  civil  law.  Definition;  explanation; 
exposition ;  the  explanation  of  a  thing,  in- 
dading,  as  within  a  circumscribed  line  or 
limit,  Tfinis^  everything  pertaining  to  it* 
Calv,  Lex.  Jurid. 

The  estabUshment  or  laying  down  of  a 
general  rule.    Id.   Offloii  definitio  iH  jure 
eirili  periealoit  eit.    All  definition  in  the 
civil  law  is  hazardous.     Dig,  60.  17.  202. 
This  maxim,   otherwise  expressed,  Omnil 
definitio  in  lege  perieiiloMi,  is  frequently 
cited  as  illustrative  of  the  difficulties  atr 
tending  definition  in  its  ordinary  modem 
acceptation,  viz.  the  explanation  of  the  mean- 
ing of  words.     Smnbume  on  WillSj  part 
1,  sect  3.     But  according  to  Calvin,  it  is 
pot  so  difficult  to  define  a  thing  exactly,  as 
it  is  rare  to  be  able  to  lay  down  a  rule  of 
law  in  terms  at  once  so  comprehensive  and 
precise  as  to  be  proof  against  criticism. 
-^^gue  tarn  est  difficile  rem  aliquam  injure 
civili  exacte  defimre,  quam  est  rarum  regu- 
1am  ex  legibus  coUigere  quoi  nulla  in  parte 
infirmari  queat.    Calv,  uh,  sup.    See  Swin- 
humey  ub,  sup.  in  noiis. 

A  general  rule  or  canon  of  law.     Calv, 
Lex,  Jurid. 
DEFINITION.     See^  Definitio. 
DEFINITIVE  SENTENCE    FL.  Lat 
diffiniiiva  sententia.]     The  final  judgment, 
decree  or  sentence  of  an  ecclesiastical  court ; 
the  sentence  by  which  a  principal  cause  is 
determined,  as  distinguished  from  an  inter- 
locutory  sentence,  which  is  on  some  inci- 
dent question  arising  from  the  principal 
cause.     3  Bl.  Com.  101.     HallifaXy  Anal, 
b.  3,  c,  9,  num.  40.     Braet,  fol.  406  b. 

DEFONTAINES.  The  oldest  writer  on 
the  law  of  France.  Esprit  des  Lois,  Kv.  28, 
c  38.  Pierre  Desfontaines  published,  about 
the  year  1253,  a  work  on  the  French  law 
of  cnstoni,  comparing  it  with  the  Roman 
bw.     lMackeld.Civ.Law,lO,^S5.    This 


work,  which  the  author  called  his  Conseil^ 
contains  in  particular  an  account  of  the  cus- 
toms of  the  countrv  of  Yermandois.  1  JRo- 
bertSQvCs  Charles  v.  Appendix,  Note  xxx. 
Esprit  des  Lois,  ub,  sup. 

DEFORCE  [LlAt deforcie^re;  L,Fr. 
deforcer,^  In  English  law.  To  withhold 
wrongfully  the  possession  of  lands ;  to  keep 
another  wrongiuUy  out  of  possession  of  a 
freehold.*  3  Bl,  Com.  172.  See  Deforce- 
ment 

In  Scotch  law.  To  resist  tiie  execution 
of  the  law ;  to  oppose  by  force  a  public  offi- 
cer in  the  execution  of  his  duty.  BMs 
Diet,  voc  Deforcement. 

DEFORCEMENT.  [L.  Lat  def(yrciar 
mentum,]  In  English  law.  A  keeping  out 
by  force  or  wrong ;  a  vnronffful  withholding 
of  lands  or  tenements  to  which  another  has 
a  right ;  a  species  of  ouster,  or  privation  of 
the  freehold,*  Termes  de  la  X«y,  voc.  De- 
forcer.     3  £L  Com,  172. 

In  its  most  extensive  sense,  this  is  nomen 
generalissimum,  signifying  the  withholding 
of  any  lands  or  tenements  to  which  another 
had  a  right,  and  includes  as  well  an  abate- 
ment, an  intrusion,  a  disseisin,  or  a  discon- 
tinuance, as  any  other  species  of  wrong 
whatsoever,  whereby  he  that  has  right  to 
the  freehold  is  kept  out  of  possession.  Co. 
Litt,  277  b.  3  Bl,  Com.ub,sup,  But, as 
contradistinguished  from  these  injuries,  it  is 
only  such  a  detainer  of  the  freehold  from 
him  that  has  a  right  of  property,  but  ne- 
ver had  any  possession  under  that  right,  as 
falls  within  none  of  them.  Id,  172,  173, 
3  Stepk.  Com.  488.  2  CraWs  Real  Prop. 
1064,  1066,  §  2467.  See  Ouster^  Abate- 
ment, Disseisin,  Intrusion. 

DEFORCEMENT.  In  Scotch  law.  The 
opposition  or  resistance  made  to  messen- 
gers or  other  public  officers,  while  they  are 
actually  engaged  in  the  exercise  of  their  of- 
fices. Brsk.  Inst,  h,  4,  tit  4,  §  32.  BelPs 
Diet,     2  Brown's  R,  495. 

DEFORCEOR.  [L.  Fr.  defwceour  ;  L. 
Lat  deforciator,  deforcians,']  In  English 
law.  One  who  deforces  another,  or  keeps 
him  out  of  his  freehold.  Termes  de  la  Leg. 
See  Deforce,  Deforcement, 

DEFORCER.  L.Fr.  To  deforce.  Litt. 
sect  614. 

DEFORCIANS,  Defortians.  L.  Lat 
[from  defordare,  q.  v.]  In  old  English  law. 
A  deforciant  Reg,  Orig,  171.  Meg.  Jud. 
6.     FUta,\\\>,  6,  c.  13,  §1. 

DEFORCIANT.  [L.  Lat  rf^omon*,  rfe- 
fortians,']    In  English  law  and  practice. 
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One  who  deforces  another;  s  deforceor, 
(q.  y.) 

The  person  against  whom  the  fictitious 
action  of  fine  was  brought  3  BL  Com, 
174.  The  defendant  in  the  assise  of  dar- 
rein presentment  Bract,  fol  238,  239,  240. 

DEFORCIAKE,  De/ortiare,  Deforceare, 
L.  Lat  In  old  English  practice.  To  de- 
force; to  withhold  hinds  or  tenements  from 
the  right  owner.  Bract,  foL  2Z6,  et  ieq, 
FUta,  lib.  5,  c  1 1.  Said  by  Lord  Coke  to 
be  a  word  of  art,  which  cannot  be  expressed 
by  any  other  word.     Co,  LitL  331  d. 

Deforciat,  De/orceat;  he  deforces.  Quod 
ei  de/orceat ;  that  he  deforces  him  or  her. 
Reg.  Orig.  \*J0.  Bract.io\.Z*l2h,  Quam 
talU  ei  de/oreiat ;  of  which  such  a  one  de- 
forces him.     Id.  fol  328. 

Deforciator;  adeforcer.  Stat.  Marlbr, 
c7. 

DEFORCIATIO.  L.  Lat  In  old  Eng- 
lish law.  A  distress,  distraint,  or  seizure 
of  goods  for  satisfiM^tion  of  a  lawful  debt 
ITenneti's  Par.  Ant.  293.     Cotoell. 

DEFORE.  L.  Fr.  To  oppose  or  ob- 
struct    Kelham. 

DEFUER.  L.Fr.  Tofleefrom;  torun 
away;  to  elope.  Kelham,  Defaiaunt; 
running  away.  Id.  Defuont ;  run  away. 
Id.  Apres  ceo  que  el  avera  defuy  «o»  ba- 
ron ;  after  she  shall  have  eloped  from  her 
husband.     Britt.  c.  42. 

DEFUNCT.  [fromLat(f«/ttiMr<w*,q.v.] 
Deceased ;  a  deceased  person.  A  conmion 
term  in  Scotch  law. 

DEFUNCTUS.  Lat  In  the  civillaw. 
Deceased;  a  deceased  person.  Dig.  40. 
15.  Cod.  7.  21.  So  called  quia  vitd  de- 
functus  est.     See  Dig.  29.  1.  40,  pr. 

In  old  English  law.  Defunct ;  deceased ; 
a  deceased  person;  the  deceased.  Si 
pueros  habuerit  defunctus :  if  the  deceased 
have  had  children.  Fleta,  lib.  2,  c  57, 
§  10.  Omnia  caUdla  cedant  defuncto;  all  the 
chattels  shall  go  to  the  deceased.  Id.  c.  62, 
§  11.  And  see  Mag,  Chart.  9  Hen.  UL 
c.  18.     Id.  Johan,  c  26. 

DEFUSTARK  L.  Lat  In  old  records. 
To  beat  with  a  club  or  stick;  (Justigare). 
Spelman. 

DEGAGER.  L.  Fr.  To  ^ve  security ; 
to  deliver  on  gage  or  security.  L,  Fr. 
Diet.     Kelham. 

DEGASTER.  L.  Fr.  To  waste.  De- 
gast,  degaste,  degata;  wasted,  destroyed. 
L.  Fr.  Diet.     Kelham. 

DEGAYNE.  L.  Fr.  TJntilled.  Bar- 
ringL  Obs.  StaL  58,  note  (>]. 


DEGRADATION.  [Lat  degradatio, 
from  de  prir.  and  gradus,  rank.]  In  Eag- 
lish  law.  Depriration  of  dignity  or  rank; 
the  depriving  a  peer  of  his  nobility,  or  a 
clei^yman  of  his  holy  orders  and  ecdesiaa- 
ticaf  distinctions.  1  BL  Com^  402.  Set- 
den's  Tit  of  Honor,  787.  Staundf.  PL 
Cor.  130,  138.  Anciently,  the  peculiar 
punishment  of  a  clerk  {clericus^  convicted 
of  a  crime.  Bract.  foL  123  b.  Called, 
also,  disgrading.     CowelL     BlounL 

DEGREE,  De^vv.  L.Fr.andEng.  [Lat 
gradus ;  Gr.  Mf*^-]  A  step.  A  term 
employed  in  the  law  of  descent  to  denote 
the  distance  from  one  person  to  another  in 
the  lines  of  consanguinity,  the  nearest  rela- 
tives being  always  separated  from  eadi 
other  by  one  d^ree.*  Oradus  est  distamHa 
cognatorvm.  ffeineec.  EL  Jur.  Civ.  Kb.  1, 
tit  10,  §  153.  A  person  added  to  a  per- 
son in  the  line  of  consanguinity  makes  a 
degree.  Take  the  son  and  Mid  the  &ther,  it 
is  one  d^ree.  Take  away  one  of  the  num- 
ber of  persons,  and  you  have  the  number 
of  decrees.  If  there  be  four  persons,  it  is 
the  third  degree,  if  five,  the  fourth,  &c. 
Co.  lAtt.  23  b.    See  Gradus. 

Le  primer  degree  avalaunt  ;  the  first  de- 
gree descending.    Britt.  c  1 1 9.   Les  autrtM 
agrees  plus  hautz  ;  the  other  higher  de- 
grees.    Id,  ibid.     De  gree  en  degree  ;   de- 
gree by  degree,  step  by  step,  from  one 
degree  or  step  to   another.     Id.  per  toL 
Degree  pleyn  ;  a  full  decree  ;  a  d^ree  oe- 
cupied  by  a  person.    Id.     Degrevoyde;  a 
vacant  or  empty  d^ree,  {gradus  twcif ««.) 
Id.    Kelham  translates  this  last  expression, 
*'  a  void  space ;''  but  it  obviously  means  a 
degree  unoccupied  by  a  person,  or  made 
vacant  by  death.     The  figures  or  diagrams 
used  in  Uie  old  books  to  represent  succes- 
sion, descent  or  rehitionship  by  lines  right 
or  direct,  and  transverse,  collateral,  or  ob- 
lique, are  frequently  in  the  form  of  a  aeries 
of  steps  upward  and  downward,  supposed 
to  be  filled  or  occupied  by  persons.     See 
GraduSy  Linea.     The  steps  of  a  platfonn 
were  called  degrees.     "  The  Lord  Tretisanr 
sat  as  High  Steward  of  England,  under  the 
cloth  of  state,  on  a  bench  between  two 
posts,  three  degrees  high.*^     1  Hcne,  SL 
Trials,  518. 

DEGUERPYS.  L.  Fr.  Abandon^ 
Kelham, 

DEHORS.  L.  Fr.  Out  of;  without; 
beyond;  foreign  to;  unconnected  with. 
Dehors  the  record ;  foreign  to  the  reo(»d. 
2  BL  Com.  387.    See  Mors. 
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DEL  LFr.  \La.U  digitM,]  A  finger; 
the  finger.    LL.  Qui.  Conq,  Ll3. 

DEI  GRATIA.  Lat  By  the  grace  of 
God.  An  expression  used  in  the  titles  of 
soTereigns,  and  considered  as  one  of  the 
prerogatives  of  royalty,  {propria  jura  ma- 
jeatatisy)  although  anciently  a  part  of  the 
UJ^  of  inferior  ofBcers  and  magistrates, 
ecclesiasticai  and  civil.     Spelman, 

DEI  JUDICIUM.  LLat  Thejndg- 
ment  of  God.  The  Saxon  trial  by  orded. 
See  Judicium  Dei. 

DEINS,  DeinZj  Deynty  Dans^  Dedens. 
L  Fr.  Within.  Deina  age  ;  within  age ; 
under  age.  Litt.  sect.  406.  Dtins  le 
quaier  meres ;  within  the  four  seas. 
Stat  Weetm.  1,  c  44.  StaU  Modus  Lev. 
Fines. 

DEIT.    L.  Fr.     Owes;  ought;  owing. 
Kelham.     Deites;  debts.    Id.     See  Doit. 
DEIVER.      L.Fr.      To  owe;    ought 
Kelham. 

DEJECTER.  L.  Fr.  [from  Lat  deji- 
cerej  q.  v.]  To  cast  off^  or  out;  to  throw 
down.     i.  Fr.  Diet.    Kelham. 

DEJICERE.  Lat  lii  the  civil  bw. 
To  eject  or  cast  out ;  to  dispossess  or  de- 
prive of  possession.  Dig.  48.  16. 1.  Inst. 
4.  15.  6.  This  term  is  used  by  Bracton 
indifferently  with  the  more  modem  ejicere. 
BracL  foL  166,  166  b.  See  Fleta,  lib.  4, 
0.2. 

Defectus;  ejected.  Dig.ub.aup.  Braet. 
ub,  sup. 

DEL  BIEN  ESTRE.  L.  Fr.  [L.  Lat 
de  bene  esse.']  In  old  English  practice.  Of 
well  being;  of  form.  Britt.  c  39.  See 
De  bene  esse. 

Dmj  CONSAIL.  L.  Fr.  Of  counsel 
Tearb.  P.  11  Hen.  VL  1. 

DEL   CREDERE.     Ital.      (Of  beUef, 
troBt  or  warranty.)    In  mercantile  law.    A 
term    used   to   denote  the  agreement  by 
which  an  asent  or  factor,  in  consideration 
of  aa  additional  premium  or  commission, 
when  be  sells  goods  on  credit,  engages  to 
insare,  warrant  or  guarantee  to  his  princi- 
pal the  solvency  of  the  purchaser.     Paley 
on  Agency,  41.   Russell  on  Factors,  2.   The 
addition  si  comnfission  thus  given  is  called 
a  del  credere  commission.   6  Bro.  P.  C.  287. 
2  Steph.  C7om.  128.    A  cfe/ crerfcre  engage- 
ment is  now  settled  to  be  that  of  a  surety 
or  goarantor,  the  factor  becoming  liable 
onlyin  case  of  the  default  of  the  purchaser. 
2  kenfs    Com.  626,  and  note.     St&ry  on 
Agency,  §  33,  and  note. 

I>JBL»  TEMPS  DOUNT  MEMORY  NE 
Vol.  I. 


COURT.  L.  Fr.  From  time  whereof 
memory  runneth  not.     Briit.  c.  86. 

DELAL  L.  Fr.  Delay.  Artie,  sup. 
Chart. 

DELAISSEMENT.  Fr.  InFrenchmar 
rinelaw.  Abandonment  Emsrig.  Tr.des 
Ass.  ch.  17. 

DELATE.  In  Scotch  law.  To  accuse. 
Delated,  (O.  Sc.  delaitit)  accused.  Delatit 
off  arte  and  parte;  accused  of  being  ac- 
cessory to.  1  Pite.  Crim.  Trials,  part  1, 
p.  1.     3  Bow.  St.  Truds,  426,  440. 

DELATIO.  Lat  [from  deferre,  to  ac- 
cuse or  denounce.]  Li  the  civil  law.  An 
accusation  or  information.  Calvin^ s  Lex. 
Jurid. 

DELATOR.  Lat  [from  rfe/err«,  to  ac- 
cuse, or  denounce.]  In  the  civil  law.  An 
informer ;  a  denouncer ;  an  accuser.  Cod. 
10.  11.     Calv.  Lex.    Briesonius. 

DEL  ATURA.  L.  Lat  In  old  English 
law.  An  accusation ;  the  reward  of  an  in* 
former.  LL,  Men.  I.  c  46.  LL.  Ince,  c. 
20,  apud  Brompton.     Whishaw. 

DELECTUS  PERSONS  Lat  The 
choice  of  a  person.  A  term  applied,  in  the 
law  of  partnership,  to  the  right  of  a 
partner  to  choose  or  determine  wl^t  persons 
shall  be  introduced  into  the  firm  as  new 
partners.     Story  on  Purtn.  §§  6,  196, 

In  Scotch  law.  The  presumed  choice 
of  a  person,  which  the  grantor  of  certain 
deeds  is  supposed  to  have  for  the  person 
in  whose  favor  the  right  is  granted.  Bell's 
Diet. 

DELEGARE.  Lat  In  old  English 
law.  To  assign  to  another ;  to  transfer  a 
duty  or  power ;  to  appoint  a  substitute ; 
to  depute  or  commission;  to  delegate.* 
BracL  foL  108  b. 

In  the  civil  law.  To  substitute  another 
in  one's  place  as  a  debtor.  Delegare  est 
vice  suA  alium  reum  dare  creditori  vel  cui 
jusserit.  To  delegate  is  to  give  to  a  credi- 
tor, or  to  him  whom  the  creditor  appoints, 
another  person  in  one's  place  as  a  debtor. 
Dig.  46.  2.  11.     See  Delegation. 

DELEGATION.  [Lat  delegatio,  from 
delegare,  q.  v.]  In  the  civil  law.  The 
changing  or  sabstitution  of  one  debtor  for 
another,  by  which  the  obligation  which  lay 
on  the  first  debtor  is  discharged ;  a  species 
of  novation,  (q.  v.)  Ersk.  Inst.  b.  3,  tit  4, 
§  22. — ^Delegation  is  a  kind  of  novation, 
by  which  the  original  debtor,  in  order  to 
be  liberated  from  liis  creditor,  gives  him  a 
third  person,  who  becomes  obliged  in  his 
stead  to  the  creditor,  or  to  the  person  ap- 
80 
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pointed  by  him.  PotL  Ohlip.  part  8,  cL  | 
2,  art  6,  §  1. — Delegation  is  notation  ef- 
fected by  the  intervention  of  another  per- 
son whom  the  debtor,  in  order  to  be 
liberated  from  his  creditor,  gives  to  snch 
creditor,  or  to  him  whom  the  creditor  ap- 
points ;  and  sach  person  so  given  becomes 
obliged  to  the  creditor  in  the  place  of  the 
original  debtor.  Burge  on  Suretyship^  173. 
See  Civ,  Code  of  Louis,  art  2188. 

DELEGATUS,  Delegata.  Lat  [from 
delegare^  q.  v.]  Delegated,  deputed,  com- 
missioned ;  appointed  to  act  for  another  as 
delegate,  deputy,  or  agent     See  infra, 

T^iinsferred  or  assigned,  as  a  power  or 
authority.     See  infra, 

Delegitu  Ml  potest  delegtre.  A  dele- 
gate cannot  delegate;  an  agent  cannot 
delegate  his  functions  to  a  sul^agent  with- 
out the  knowledge  or  consent  of  the  prin- 
cipal:  the  person  to  whom  an  office  or 
duty  is  delegated  cannot  lawfully  devolve 
the  duty  on  another,  unless  he  be  expressly 
authorized  so  to  do.  BroonCs  Max.  385, 
[666,]  and  notes.  9  Co.  11.  2  Steph. 
Com.  119,  120.  2  Kent's  Com.  633.  3 
Jones*  Law  R.  45.     The  civil  law  maxim 

was  Comtat  procnratorem  tiliii  proea- 
rttoRB  (icere  ion  Dttte.    Dig.  19.  i.  4.  5. 

Story  on  Agency^  §  13.     See  Vicarius. 

The  term  delegatus  is  applied  by  Bracton 
to  the  ancient  justices  in  eyre,  as  possessing 
a  delegated  authority  or  jurisdiction  from 
the  king ;  and  he  remarks  quod  nullum  jus- 
titiarius  h  domino  rege  sic  delegatus  poterit 
aliquem  sihi  subdelegare.  BracL  fol  108  b. 
See  Cod.  3.  1.  5.  This  is  probably  the 
earliest  application  of  the  maxim  in  Eng- 
lish law.     See  infra. 

Delegatni  debitor  est  odious  ii  Iffe.  A 
delegated  debtor  is  odious  in  law.  3  Bulstr. 
148. 

Delffatt  poteitu  loi  potest  delegari.    A 

delegated  power  cannot  be  delegated  [or 
re-delegated].  2/»w<.597.  Branch's  Frtne. 
^roownrJ/iur.384,  [665].  Story  on  Agency , 
§  13.     See  11  Howardfs  R  223. 

Bracton  divides  jurisdiction,  or  the  power 
of  judging,  {potestas  judicondi,)  into  ordi- 
nary, {prainaria,)  as  that  of  the  kinj^,  and 
delegated,  {deU^ata^)  as  that  of  a  justice 
appointed  by  him,  {sicut  justitiarius  ah  eo 
constitutus) ;  and  observes  that  a  justice 
cannot  suDstitute  another  justice  in  his 
place,  {et  nan  alius  hjustitiario  substituen- 
dus,  ^M  justitiarius  justitiariumsubstituere 
non  potest).  BracL  foL  333  b.  S 
FUtOj  lib.  2,  c.  62,  §  L 


DELESTAGK  Fr.  In  French  marine 
law.  A  discharging  of  ballast  {lest)  from 
a  vessel     Ord.  Mar.  liv.  1,  tit  1,  art  4. 

DELETR  Sc  [from  Lat  deUre,  to 
strike  out]  In  Scotch  law.  To  erase ;  to 
strike  out     1  How.  St  Trials,  1381. 

DELIBERARE.  Lat  In  the  civil  law. 
To  deliberate ;  to  consult ;  to  consider  or 
think  upon.  Deliberandi  Jus  ;  the  right, 
privilege  or  benefit  of  deliberating.  A 
competent  time  allowed  an  heir  to  delibe- 
rate whether  he  would  accept  or  enter 
upon  an  inheritance.  JnsL  2. 19.  5.  Hoi- 
ItfaXj  Anal.  b.  2,  c  6,  num.  55.  £rti. 
Inst.  b.  3,  tit  8,  §54. 

DELIBERARE.  L.  Lat  In  old  Eng- 
lish law.  To  deliver.  Deliberatur  ;  u  de- 
livered. Deliberabitur  ;  shall  be  delivered. 
Bract  fol  89  b.  Deliheratum,  delibenUus, 
deliherata;  delivered.  Id.  fol  76,  154^ 
157  b.  Deliberari  fadas  ;  yon  shall  cause 
to  be  delivered.     Fleta,  lib.  2,  c  64,  §  21. 

DELIBERATIO.  L.  Lat  Ffrom  di- 
liberare,  q.  v.]  In  old  English  law.  De- 
livery.    See  lAberatio. 

Acquittal  or  discharge.  Bract  fol  143  b. 

DELICT.  In  Scotch  Uw.  A  species 
of  crime.  Delicts  are  conmionly  under- 
stood of  slighter  oflfences  which  do  not 
affect  the  public  peace  so  immediately ;  as 
petty  riots,  <fec  £rsk.  Inst  b.  4,  tit  4, 
§  2.  It  appears  to  answer  neariy  to  the 
English  term  misdemeanour,  and  is  doseiy 
formed  from  the  Lat  delictum,  (q.  v.) 

DELICTA.  [pi  of  Delictum,  q.  v.] 
Crimes;  offences.  Delicta puniuntur ju^ 
ta  mores  loci  commissi  delicti,  et  mm  lod 
ubi  de  crimine  cognoscitur ;  crimes  are 
punished  according  to  the  customs  of  the 
place  where  they  are  committed,  and  not 
of  the  place  where  they  are  tried.  Bartko- 
lus,  cited  in  Henry  on  Foreign  Law,  47. 
1  KerU's  Com.  38,  note. 

DELICTO.     See  Delictum,  Ex  ddicto. 

DELICTUM.  Lat  [Fr.  delit.  Span. 
delito ;  from  delinquere,  to  offend  or 
transgress.]  A  crime  or  offence ;  a  violation 
of  law,  either  natural  or  positive.  Liier 
homo  non  amercietur  pro  parvo  delicto,  nisi 
secundum  modum  ipsius  delicti,  et  pro 
magna  delicto  secundum  magnitudinem  de- 
licti ;  a  freeman  shall  not  be  amerced  for  a 
small  offence,  unless  according  to  the  meas- 
ure of  that  offence,  and  for  a  great  offence 
according  to  the  greatness  of  the  offenceu 
Magna   Charta,  9  Hen.  IIL  c.  14.     Id. 

Johan.  c  20.   Exeottt  ant  exteiut  Mic- 
torn  ii  eapitalibu  qood  mi  operattr  itai 
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ia  eiyilibOS.  That  excuses  or  extenuates 
an  offence  in  capital  cases,  which  does  not 
operate  the  same  in  civil  cases.  Bacon's 
Max,  36,  regula  7.  "  The  offence  was  de- 
posited with  the  voyage,  and  the  delictum 
ended  with  the  termination  of  the  cruise." 
1  Kenes  Com.  123.  1  WheaUnCs  R  283. 
"The  delictum  is  completely  done  away 
when  the  blockade  ceases."  1  KenVs  Com, 
152.     6  Rob.  Adm,  R,  387. 

A  tort  or  wrong,  as  distinguished  from  a 
contract ;  a  private  offence,  as  distinguished 
from  a  crime.  The  word  delictum  was  ex- 
tensively used  in  this  sense  in  the  civil  law, 
ahd  as  a  synonyme  of  malejicium,  (malfea- 
sance). Inst.  4.  tit.  &  pr.  Id,  3.  14.  2. 
From  this  source  it  appears  to  have  been 
introduced  into  the  law  of  England,  through 
Bracton.  JSx  malejitio  vel  delicto  proce- 
dunt  injuria!  et  transgressiones  ;  from  mal- 
feasance or  tort  arise  injuries  and  tres- 
passes. Bract,  fol.  101.  In  iis  delictis  sive 
malefitiis  ohligatur  ille  qui  delinquit  ei 
contra  quern  delinquitur  ;  in  those  torts  or 
malfeasances,  he  who  commits  the  offence 
is  bound  to  him  against  whom  it  is  com- 
mitted, [that  is,  to  make  satisfaction]. 
Id,  fol.  101  b.  Ex  delicto  (q.  v.)  is  still  a 
common  term  in  the  law  of  actions. 

Guilt,  criminality;  fault  or  blame.  In 
pari  delicto  potior  est  conditio  defendentis. 
In  a  case  of  equal  guilt,  the  condition  of 
the  defendant  is  the  better  one;  where 
both  the  parties  to  a  transaction  are  equally 
guilty  or  equally  to  blame,  and  one  of  them 
institutes  legal  proceedings  against  the 
other,  the  party  proceeded  against  is  in  the 
better  position,  or  has  the  advantage.*  Lord 
Mansfield,  Cowp,  199,  200. 

JDelictum,  considered  with  reference  to 
its  derivation,  (from  delinquere^  q.  v.)  pro- 
perly signifies  an  omission  of  duty,  or  neg- 
lect to  comply  with  the  requisition  of  the 
law,  (quid  prcetermissum,)  rather  than  a 
positive  act  in  violation  of  it ;  but  the  latter 
has  long  been  the  received  meaning. 

DELINQUERE.  Lat  [from  de,  and 
linqtJLere,  to  leave.]  To  omit  a  duty ;  to  neg- 
lect or  fail  to  perform  a  required  act. 
Calv.  Lex,  Jurid,  Hence  the  English  de- 
lingtient. 

To  offend  or  transgress.  Hence  delic- 
turn,  (q.  V.)    See  Debet  qnis  jnri,  &c. 

I>fiLIT6.  Span,  [from  delictum^  q.  v.] 
In  Spanish  law.  Crime ;  a  crime,  offence 
or    delict     Whitens  New  Recop,  b.  2,  tit 

19,  c.   1>11- 

I>BLIyERANCE.    In  Scotch  law.    The 


verdict  of  a  j  ury.  "  The  assyis,  be  thair  de- 
lyuerance  pronuncit  be  the  mouth  of  the 
said,"  &c.  1  Pitc,  Crim,  Trials^  part  1,  p. 
141.  Still  retained  in  the  oath  administered 
to  jurors  in  criminal  cases. 

DELIVERER.  L.  Fr.  To  deliver. 
Britt  foL  2  b. 

DELIVERY.  [Lat  traditio;  L.  Lat 
deliberatio,]  In  conveyancing.  One  of  the 
essential  requisites  to  the  validity  of  a  deed. 
2  Bl.  Com,  306,  307.  This  may  be  either 
absolute,  that  is,  to  the  party  or  grantee 
himself,  or  to  a  third  person,  to  hold  till 
some  conditions  be  performed  on  the  part 
of  the  grantee,  in  which  case,  it  is  not 
delivered  as  a  deed,  but  as  an  escrow  ;  that 
is,  as  a  scrowl  or  writing  which  is  not  to 
take  effect  as  a  deed  till  the  conditions  be 
performed,  and  then  it  is  a  deed  to  all  in- 
tents and  purposes.  Id,  ibid,  1  Steph. 
Com.  459,  and  note.  4  Kenfs  Com,  464. 
Smith  on  Contracts,  7.  2  Hilliard's  Real 
Prop,  282,  287.  Delivery  is  the  most  es- 
sential act  to  give  a  deed  validity.  26  Mis- 
sissippi R  275.  3  Maryland  R,  67.  It 
may  be  by  words  or  acts  alone,  or  by  both 
together.  19  Penn,  St,  R,  194.  A  deed 
speaks  from  the  time  of  its  delivery,  not 
from  its  date.  19  Howard's  R,  73.  Curtis, 
J.  Id,  76,  76,  citing  5  (7o.  1.  See  Livery^ 
Sealed  and  delivered,  Traditio,  Escrow, 

DELIVERY.  In  the  contract  of  sale. 
The  act  by  which  the  seller  of  a  thing 
transfers  it  to  the  hands  or  possession  of  the 
buyer  or  his  agent,  or  places  it  within  his 
control  or  power,  or  suffers  him  to  have  the 
enjoyment  of  it*  Actual  or  real  delivery 
is  the  manual  transfer  of  the  commodity 
sold  to  the  vendee.  Constructive  or  sym- 
bolical delivery  is  the  transfer  of  some  arti- 
cle which  is  a  symbol  or  evidence  of  owner- 
ship ;  such  as  the  delivery  of  the  key  of  a 
warehouse  containing  the  goods  sold,  or  of 
the  bill  of  lading  of  goods  at  sea,  or  of  the 
bill  of  sale  of  a  vessel  at  sea.*  Story  on 
Sales,  §§  304,  311.  2  Kent's  Com,  496— 
606.  Potkier,  Contr,  of  Sale,  part  5,  ch.  1, 
sect.  1.  See  19  NeuhHampsnire  R,  419. 
A  permission  given  by  the  seller  to  the 
buyer,  or  to  some  one  sent  by  him,  to  car- 
ry away  the  things  sold,  or  to  exercise  acts 
of  ownership  over  them,  amounts  to  a  de- 
livery. PotLub,sup,  To  constitute  a  deliv- 
ery and  acceptance  of  goods  sold,  something 
more  than  m^ere  words  is  necessary,  there 
must  be  some  act  of  the  parties,  1  CW- 
stock'^s  i2.  261.  The  case  of  cumbrous  arti- 
cles is  not  an  exception  to  this  rule.  Id,  ibid. 
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DBMAIN,  Demaine^  Demayne^  D^ 
fnaygne^  Demeyne^  Denuignej  Demesne. 
L.  Fr.  and  Eoff.  [L.  Lst  demanium^  domor 
nium^  domintcum^  In  old  EnglLah  law. 
A  term  used  to  denote  a  lord's  cmef  manor 
place,  with  the  lands  thereto  belonging, 
which  he  and  his  ancestors  had,  from  time 
oat  of  mind,  kept  in  their  own  hande  or 
manoal  occupation.  Termee  de  la  Ley, 
Blount,  Derived,  accordingly,  by  Lord 
Coke,  from  the  Fr.  de,  of,  and  main^  hand, 
L  e.  manured  [mainoured]  or  received  by 
the  hand.  Hence  monua/ occupation,  pos- 
session or  receipt  Co,  lAtU  17  a.  This 
derivation,  however,  is  not  approved  by 
Spelman,  who  rejects  also  the  word  demeene 
and  its  etymology,  and  considers  iemam  as 
derived  from  the  Lat  dominieum,  Spel- 
mauy  voc  Dominicum.  See  Demesne^  Do- 
minieum, 

DEMAND.  \L,YT,demande^d€maunde; 
L.  Lat  demandoy  demandum  ;  Lat  petiiio^ 
poetulatiOy  postulatum.']  A  calling  for  a 
thing  due  or  claimed  to  be  due.  Jacob. — 
A  chum.  Co.  lAtL  291  b. — ^A  thing  or 
amount  claimed  to  be  due. 

Demand,  according  to  Lord  Coke,  is  one 
of  the  most  comprehensive  terms  in  the 
law.  Co.  Litt,  291  b.  Beardsley,  J.  1 
Denio's  R  257,  261.  See  Demandum, 
It  is  of  much  broader  import  than  debt,  and 
embraces  rights  of  action  belonging  to  the 
debtor,  beyond  those  which  may  appro- 
priately be  called  debts.  Nelson,  C.  J. 
2  HilVs  (N.  Y.)  R.  220,  223.  A  release 
of  all  maimer  of  demands  is  the  best  release 
that  a  man  can  have,  and  shall  enure  most 
to  his  advantage.  Litt.  sect  508.  Termee 
de  la  Ley.  See  8  Co.  153 ;  AlthamU  ease. 
But  a  release  of  all  demands  will  not 
release  a  rent  before  it  is  due.  2  Show. 
00. 

To  DEMAND.  In  practice.  To  sum- 
mon ;  to  call  in  court    ^  Although  solemn- 


ly demanded,  comes  not,  but  makes  de- 
&ult" 

DEMANDA.  L.  Lat  In  old  English 
law.  A  demand.  Bract.  foL  17,  35. 
Fleta,  lib.  2,  c  39,  §  1.  Si  quis  reaipera- 
verit  demandam  euam  ;  if  one  shall  recover 
lus  demand.  Stat.  Westm.  2,  c  44.  See 
8  Co.  153.     Demandas.     Fleta,  ub.  sup. 

DEMANDA.  Span.  In  Spanish  kw. 
The  petition  of  a  plaintifl^  setting  forth  his 
demand.  Loi  Partidas,  part  3,  tit  10, 
L3. 

DEMANDANT.  \L.Yt.demaundawit; 
L.  Lat  petens.'\    In  practice.    The  party 


suing  in  areal  action ;  the  same  as  plaintiff 
{qutrens)  in  a  personal  action.  LtiL  sect 
195.  He  who  is  actor  in  a  real  action;  10 
called,  because  he  demands  (petit)  lands, 
<fec     Co.  Litt.  127  b.     See  Petms,  Peto. 

DEMANDARR  L.  Lat  [L.  Fr.  <e^ 
mander,  q.  v.]  In  old  FUiglish  practice. 
To  demand.  Towns.  PL  6Z.  See  i>^ 
manda. 

To  order  or  award ;  to  direct  a  sentence 
to  be  carried  into  effect  Judicium  eseca- 
tioni  demandare ;  to  order  a  judgment  to 
be  carried  into  execuUon ;  to  enforce  by  ex- 
ecution. Bract.  foL  107, 175, 205  b,803b. 
Laid senlenUA  etexecutione  demandata ;  sen- 
tence being  passed  and  execution  ordered. 
Id.  fol.  108  b.  The  word,  in  this  sense,  ii 
derived  from  the  Lat  mandare. 

To  give  in  charge,  as  to  a  jury.  Jk- 
mandetur  appears  to  have  this  sense  b  the 
following  passi^  in  the  Statute  of  Mail- 
bridge,  c  6:  JSt  hoc  coram  justitiariiiitiMr 
erantibus  in  suis  iUneribus,  cum  opusfmtrii, 
demandetur.  Lord  Coke  translates  it 
*'  shall  be  inquired." 

DEMANDER.  L.  Fr.  In  old  EngliA 
practice.  To  demand.  JVotM  demandomns 
jugementy  et  priomus  notis  damages;  we 
demand  judgment  and  pray  our  damages. 
Yearb.  M.  5  Edw.  HL  109. 

To  ask  or  inquire.  Montague  demand 
r  advise  del  court.  Dyer,  31  b,  (Fr.  ed.) 
Marvyn  demands  cest  question.    Id.  35. 

To  call  a  party  in  court  HuH  pria 
q'les  dff  soient  d'ds.    T.  7Hen.VL5. 

DEMANDUM.  L.Lat  InoldEnghsh 
law.  A  demand.  This,  says  Lord  C<^ 
*'  is  a  word  of  art,  and,  in  the  understanding 
of  the  common  law,  is  of  so  large  an  ext^t 
as  no  other  one  word  in  the  law  is,  unless 
it  be  clameum:'  Co.  Litt.  291  b.  See 
Demand. 

DEMEMBRATION.  In  Scotch  law.  The 
crime  of  cutting  off  a  member.  Brsk.  Inst. 
b.  4,  tit  4,  §  50.     BelPiDict. 

DEMENS.  Lat  ffi^m  rf«,  priv.  and 
mens,  mind.]  One  who  is  deprived  of  lus 
mental  faculties,  or  who  has  lost  his  mind, 
{menie  captus).*  One  who  does  not  think 
of  what  he  does  or  says ;  (qui  non  cogitai 
quid  agit  aut  loquitur),  4  Co.  128 ;  Beser- 
ly*$  case.  Distinguished  by  Lord  Coke 
from  amens,  who  is  a  person  wholly  insane 
{auiprorsusinsanit).  Id.  ibid.  Cahrinalso 
distinguishes  demens  from  a  madman  <«  lu- 
natic.    Calv.  Lex. 

DEMENTENANT  EN  AVANT.  L 
Fr.    From  this  time  forward.    Ktlham. 
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DEMEKTERS,  Dementieri.  KFr.  In 
the  mean  time ;  meanwhile.     Kelham, 

DEMESNE,  Demeyne,  Demeine,  De- 
meigne,  L.  Fr.  [Lat  9uu8y  proprius.'] 
Own;  one's  own-  Be  9on  tort  demesnej 
(q.  v.);  of  his  own  wrong.  Desonseigniour 
demeyne  ;  of  his  own  lord.    Britt,  c.  38. 

DEMESNE,  Demeyne,  Demaine,  De- 
main,  L.  Fr.  and  Eng.  [L.  Lat  demaniumy 
domanium,  dominicum,']  In  old  European 
law.  Land  which  a  man  held  originally  of 
himself  as  distinguished  from  that  held  of 
a  superior  lord.  Hotoman  in  Verb.  Feud, 
voc.  Dominicum.  Cowell.  Allodium^  in 
contradistinction  to  feodum  ;  absolute  pro- 
perty or  ownership.     2  Bl,  Com,  104. 

In  old  English  law.     Lands  wherein  a 
man  had  proper  dominion  or  ownership^  as 
distinguished  from  the  lands  which  another 
held  of  him  in  service,    Co,  Litt,  17  a.     Dis- 
«em  de  son  propre  tenement  que  il  avera  tenu 
en  demeyne  et  en  severalte  ;  disseised  of  his 
own  proper  tenement  which  he  shall  have 
held  m  demesne  and  in  severalty.     Britt, 
c  42.     This  is  one  of  the  proper  and  origi- 
nal significations  of  the  term  in  English  law, 
and  has  received  much  illustration  from 
Bracton,  who  dwells  on  the  primary  dis- 
tinction between  lands  held  in  demesne,  {in 
dominicoy)  and  those  held  in  service^  {in  ser- 
vitio).     Bract,  foL  75,  80.     The  true  and 
essential  meaning  of  demesne  seems  to  have 
been, — ^land  which  a  man  had  under  his  im- 
mediate control,  either  by  having  it  in  his 
actual  manual  possession,  (see  next  defini- 
tion,) or,  (where  it  was  in  the  occupation  of 
others,)  by  having  the  right  to  resume  pos- 
session at  pleasure ;  as  was  the  case  with 
lands  held  in   villeinage,  which  Bracton 
calls  qtuisi  dominicum.     Bract,  fol.  263. 
Jd.  foL  98.     It  was  the  lord's  own  land, 
and  hence  properly  called  dominicum,  (from 
dominu^,)  m  contradistinction  to  what  was 
held  by  his  tenants,  and  which  was,  with 
equal  propriety,  called  tenementum,  (tene- 
ment, or  holding).     The  latter  could  not  be 
taken  back  from  the  tenant  (that  is,  the 
free  tenant,)  as  long  as  he  performed  the 
services  and  had  heirs,  as  it  could  from  a 
villein,  (the  tenant  having  in  fact,  in  such 
case,  himself  the  demesne  or  dominicum,) 
l>at  if  he  committed  felony,  or  died  without 
lieir,  then  the  land  went  back  to  the  lord  as 
an  escheat,  and  the  phrase  was,  tenemen- 
tt£,m  cadit  in  dominicum  ;— the  tenement  falls 
iyT  is  turned  into  demesne  ;  that  is,  it  went 
l>a.ck  into  the  lord^s  own  hands,  and  was 
teBenaent  no  longer,  {revertitur  ad  capitaUm 


dominum  in  dominico).  Bract,  foL  81.  See 
infra  ;  and  see  Dominicum, 

Land  which  was  manually  occupied,  ma- 
nured, and  possessed  for  the  necessary  sus- 
tentation,  maintenance  and  support  of  the 
lord  and  his  household.  Co,  Litt,  17  a. 
Land  held  for  the  support  of  one's  own  ta- 
ble, answering  to  the  English  hordlands ; 
{quod  quis  kahet  ad  mensam  suam  et  pro- 
prie,  sicut  sunt  bordlandes.  Any  lief).  Bract. 
fol.  263. 

*^*  These  are  the  principal  significations 
of  the  word  demesne;  others  will  be  noticed 
under  Dominicum,  As  to  its  etymology, 
there  have  been  various  suggestions,  viz. : 
demesne,  a  man's  own  land ;  de  main,  that 
of  which  he  has  manual  occupation ;  domus^ 
that  which  is  kept  for  the  support  of  the 
household.  Co,  JLitt,  17  a.  All  these,  to- 
gether with  the  word  demesne  itself,  are  re- 
jected by  Spelman,  who  considers  the  pro- 
per spelling  to  be  demain,  the  French  form 
of  the  Latin  dominicum,  the  original  word, 
formed  from  dominus.     See  Dominicum. 

Under  this  head  it  may  be  proper  to  con- 
sider the  import  of  the  phrase, — "  in  his 
demesne  as  of  fee," — (L.  Lat.  in  dominico 
suo  ut  defeodo  ;)  a  phrase  of  great  antiqui- 
ty in  English  law,  and  still  retained  as  de- 
scriptive of  the  highest  estate  that  a  sub- 
ject can  have  in  land.  It  formed  a  part  of 
the  old  writ  of  assise  of  mort  d'ancestor, 
and  of  the  count  upon  a  writ  of  right,  and 
is  thus  explained  by  Sir  William  Black- 
stone  :  "  Where  a  man  possesses  land 
merely  in  his  own  right,  without  owing 
any  rent  or  service  to  any  superior,  he  is 
said  to  be  seised  thereof  absolutely,  in  do- 
minico suo,  in  his  own  demesne.  But  all  the 
lands  in  England,  being  holden  mediately 
or  immediately  of  the  king,  are  in  the  na- 
ture of  feodum,  or  fee,  and  hence,  in  ex- 
pressing the  strongest  and  highest  estate 
that  any  subject  can  have,  he  is  said  to  be 
^  seised  thereof  in  his  demesne  as  of  fee,'*  It 
is  a  man*s  demesne,  dominicum,  or  property, 
since  it  belongs  to  him  and  his  heirs  for- 
ever ;  yet  this  dominicum,  property,  or  de- 
mesne, is  strictly  not  absolute  or  allodial, 
but  qualified  or  feodal ;  it  is  his  demesne 
as  of  fee  ;  that  is,  it  is  not  purely  and  sim- 
ply his  own,  since  it  is  held  of  a  superior 
lord,  in  whom  the  ultimate  property  re- 
sides."    2  Bl,  Com,  105. 

Mr.  Stephen,  in  his  New  Commentaries, 
very  justly  remarks  upon  the  expression  of 
Blaclratone  in  the  above  passage, — "  it  is  a 
man's  demesne,  since  it  belongs  to  him  and 
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his  heirs  forerer,^ — that  it  assigns  no  mean- 
ing to  the  words  ^  in  his  demesne  "  be- 
yond what  woold  belong  to  the  other 
words  with  which  they  are  connected  ;  and 
he  substitutes,  according  to  the  pUm  of  his 
work,  the  following  explanation  of  the 
phrase  under  consideration :  "  Where  a 
man  cUums  an  estate  in  fee  simple  in  pos- 
session in  a  corporeal  hereditament,  the 
precise  technical  expression  is  as  follows : 
that  he  is  '  seised  in  his  demesne  as  of 
fee'  {in  dominico  mo  ut  de  feodo);  the 
words  in  dominieo,  or  *in  his  demesne* 
signifying  that  he  is  seised  as  owner  of  the 
la^d  itself,  and  not  merely  of  the  seigniory 
or  services,  and  the  words  *as  of  fee* 
importing  that  he  is  seised  of  an  estate  of 
inheritance  in  fee  simple,  and  also,  (in  re- 
ference to  the  original  meaning  of  the 
term  fee,)  that  he  is  not  the  absolute  or  al- 
lodial owner,  but  holds  (feudally)  of  a  su- 
perior lord."  1  Steph,  Com,  220.  And 
in  a  note  on  this  passage,  the  same  author 
adds,  '*  there  is  abundant  authority  for  hold- 
ing that  dominicum  properly  signifies  the 
land  which  the  feudiu  lord  retained  to  his 
own  use  for  sustentation  of  his  household, 
as  dbtinguished  from  what  he  granted  out 
on  services,  and  that  the  true  sense  of 
seisin  in  demesne  is  that  given  in  the  text" 
Id,  ihid.  note  (x).  In  addition  to  these 
remarks,  and  to  the  passages  cited  by  the 
learned  seijeant  from  Fleta  and  Bracton  in 
support  of  them,  the  compiler  of  this  work 
would  venture  to  submit  the  following : 
Dememe  does  not  appear  to  have  ever  had 
in  England  the  sense  of  allodial  estate  up- 
on which  the  explanation  of  Blackstone  is 
based,  and/ee,  so  far  from  being  employed 
to  restrain  or  qualify  demesne,  seems  to 
have  been  always  employed  (where  the 
terms  were  used  together)  to  give  it  en- 
largement Demesne  was  frequently  ap- 
plied to  mere  estates  for  life ;  so  often,  in- 
deed, that  Spelman  considers  it  as  peculiar- 
ly descriptive  of  that  species  of  estate. 
In  donUnico  seiiitus  dicitur  qui  tenet  terras 
aut  tenementa  ad  terminum  vita!.  The 
term  w(is,  in  fact,  applied  to  estates  both 
for  life  and  in  fee,  though  not  peculiar  to 
either,  its  proper  use  ^ing  rather  to  de- 
note the  manner  in  which  an  estate  was 
held,  than  the  duration  of  it  Bract,  foL  263. 
Britt,  c  78.  It  was  applied,  (and  that 
without  any  qualification  of  fee)  as  often 
to  the  estate  of  a  tenant  as  that  of  a  lord, 
which  is  entirely  inconsistent  with  the  idea 
of  its  denoting  allodial  property.     Bract, 


fol  46  b,  263,  ^  4,  5.  A  man,  accordii^ 
to  Bracton,  might  hold  land  in  demesne, 
and  not  in  fee,  which  was  the  estate  of 
a  freeholder,  or  free  tenant  for  life;  and, 
on  the  other  hand,  a  man  might  hold  in 
fee  and  not  in  demesne,  which  was  the  es- 
tate of  a  chief  lord.  Bract  foL  263  b, 
^  6.  Demeene^  in  the  phrase  now  under 
consideration,  si^ifies  (as  explained  under 
the  word,  supra^  absolute  control  of  pro- 
perty, and  fee,  though  implying  tenure, 
serves  primarily  to  mark  the  duration  of 
the  estate,  viz.  to  a  man  and  his  heir& 
Bract,  ibid.  To  be  eeieed  in  demetne  ai  of 
fee,  therefore  properly  means  to  have  the 
absolute  control  of  land,  {thai  is,  subject 
to  rendering  the  services  aue,  and  savine 
the  right  of  termors,  or  tenants  for  years,) 
and  to  enjoy  it  as  an  estate  of  inheritance, 
{ut  de  feodo,  as  of  fee).     See  Dominiam, 

This  interpretation  is  derived  from  the 
very  full  exposition  of  the  phrase  and  its 
component  terms,  given  by  Bracton  in 
treating  of  the  assise  of  mort  d'ancestor 
in  his  fourth  book,  where  the  whole  seems 
to  be  summed  up  in  the  following  sentence : 
£t  unde  ex  prcemistii  colligi  potest,  quod 
unue  potest  esse  seysitus  de  aliqua  terra  vd 
redditu  in  dominico  suo  ut  de  feodo,  et  de 
libero  tenemento  simul,  vel  tantum  ut  de 
feodo,  vel  [et  ?]  non  in   dominico,  vel  tan- 
tum ut  de  libero  tenemento  et  in  dominico, 
non  tamen  in  feodo,  sicut  did  poterit  di 
illis  qui  tantum  tenent  ad  vitam,  quaemn- 
que  ratione.     And  hence   it  may  be  ga- 
thered from  the  premises,  that  one  may  w 
seised  of   any  land  or  rent  in   his  de- 
mesne as  of  fee,  and  of  freehold  at  the 
same  time ;   or  only  as  of  fee,  or  [and  ?1 
not  in   demesne ;  or  only  as  of  freehold 
and  in  demesne,  yet  not  in  fee ;  as  may  be 
said  of  those  who   only  hold  for  life,  in 
whatever  way.     Bract,   foL   263  b,  204. 
The  same  auUior  takes  notice  of^  and  com- 
ments on  the  peculiar  expression  ^a»  cf 
fee,"  which  he  says  in  some  cases  denoted 
merely  resemblance  or  appearance,  in  the 
sense  of  quasi  (as  it  were) ;  in  oUiers,  ac- 
tual verity  or  reality,  in  the  sense  of  ncut 
(even  as,  just  as);  being  applicable,  in  tiie 
latter  sense,  only  to  possession  under  a  law- 
ful title ;  so  that  "  to  be  seised  cls  cf  fee" 
meant,  in  such  cases,  nothing  more  in  efiect 
than  "  to  be  seised  in  fee."   Bract,  ub.  smb. 

DEMESNE  LANDS.  [L.  Lat  terra 
dominicales,]  In  English  law.  Those  lands 
of  a  manor  not  granted  out  in  tenancy,  bat 
reserved  by  the  lord  for  his  own  use  and 


Digitized  by 


Google 


DEM 


(4V1) 


DEM 


occnpation.  Lands  set  apart  and  appro- 
priated by  the  lord  for  hb  own  private 
use,  as  for  the  supply  of  his  table,  and  the 
maintenance  of  nis  family;  the  opposite 
of  tenemental  lands,  (terrce  tenementales). 
Tenancy  and  demesne,  however,  were  not 
in  every  sense  the  opposites  of  each  other; 
lands  held  for  years  or  at  will  being  in- 
cluded among  demesne  lands,  as  well  as 
those  in  the  lord's  actual  possession.  Spel- 
many  voc  Dominicum.  2  BL  Com,  90. 
See  Demesne^  Dominicum, 
DEMESNE  LANDS  OFTHE  CROWN. 

Eh  Lat  terra  dominicalee  restis,]  In  Eng- 
h  law.  That  share  of  lands  reserved  to 
the  crown  at  the  original  distribution  of 
landed  property ;  or  such  as  came  to  it 
afterwards  by  forfeitures,  or  other  means. 
These  anciently  were  very  large  and  exten- 
sive, but  at  present  are  contracted  within  a 
very  narrow  compass,  having  been  almost 
entirely  granted  away  to  private  subjects. 
1  BL  Com.  286.  2  Stepk,  Com.  560.  See 
Crown  lands. 

DEMETTRE.  L.  Fr.  To  let  go;  to 
part  with ;  to  put  away.  Kelham.  De- 
mette  se  ;  parts  with.     Id. 

DEMEYNK  L.  Fr.  Demesne.  En 
demeyne,  n  est  dit  a  la  difference  de  ceo  que 
est  tenu  en  sei^puoury,  ou  en  servieey  ou  en 
commun  ovesque  autres  ;  in  demesne  is  so 
called  to  distinguish  it  from  that  which  is 
held  in  seigniory,  or  in  service,  or  in  com- 
mon with  others.     Britt.  c.  78. 

Demeynee;  demesne  lands.  Car  vos 
demeines  eount  tielx  come  nos  demeynes ; 
for  your  demesnes  are  such  as  our  de- 
mesnes.    Jd.  ihid. 

DEMI-MAEK,  Demy-mark.  [L.  Lat 
dimidia  marea.']  In  old  English  practice. 
Salf  a  mark ;  a  sum  of  money  of  the  value 
of  six  shillings  and  eight  pence,  the  ten- 
der of  which  was  formerly  necessary  in  a 
-writ  of  right ;  the  effect  of  such  tender 
being  to  put  the  demandant,  in  the  first 
instance,  upon  proof  of  the  seisin  as  stated 
in  his  count,  that  is,  to  prove  that  the  seisin 
-was  in  the  king's  reign  there  stated.  Bos- 
coe'i  Beal  Act.216.  2  ^/.  Com.  Appendix, 
No.  L  sect  6.  F.  iT.  B.  6  M.  Holfs  N. 
I>.  Cos.  657.  See  Cowell,  voc  Half- 
mark.  According  to  Mr.  Reeves,  it  was 
aomething  given  to  obtain  the  fa^or  of  a 
trial  by  the  grand  assise.  1  Reeves^  Hist. 
429,  430.     See  Mark. 

DEMINUERR  Lat  In  the  civil  law. 
To  alienate ;  to  part  with ;  to  lose.  Dig. 
.37.  10.  5.  3. 


DEMINUTIO.  Lat  [bom  deminuere:\ 
In  the  civil  law.  A  taking  away ;  loss  or 
deprivation.     See  Capitis  deminutio. 

DEMI-SANGUE,  Dmy-aan^we.  L.  Fr. 
Half-blood.     See  Half-hlood. 

DEMISABLE.  That  may  be  demised. 
1  Crabh's  Real  Prop.  607,  §  768.  Demi- 
sability ;  the  quality  of  being  demisable. 

DEMISE.  [L.  Lat  demissio,  dimissio^ 
qq.  v.]  In  conveyancing.  A  conveyance 
of  an  estate  to  another  for  life,  for  years 
or  at  will ;  most  commonly,  for  years ;  a 
lease.  1  Steph.  Com.  476.  2  CrahVs 
Real  Prop.  230,  233,  §  1274,  1280.  1 
Penn.  St.  R.  126,  129,  131.     See  Lease. 

A  charter  party  is  sometimes  considered 
as  a  demise  of  a  ship,  {locatio  navis).  Ab- 
bott on  Ship.  [46,]  50.  Id.  [288,  289,] 
365,  366.     3  Kent's  Com.  202. 

To  DEMISE.  [L.  Lat  demittere,  dimit- 
terCy  to  send  away,  or  part  with.]  In  con- 
veyancing. To  convey  or  create  an  estate 
for  years  or  life ;  to  lease.  The  usual  and 
operative  word  in  leases : — "  have  [or  hath] 
granted,  demisedy  and  to  farm  let^  and  by 
these  presents  do  [or  doth]  grant,  demise 
and  to  farm  let"  2  Bl.  Com.  317.  1 
SUph.  Com.  476.  Co.  Litt.  45  b.  See 
Demise. 

DEMISE  OF  THE  KING,  or  CROWN. 
[L.  Lat  demissioy  [dimissio]  regis  vel  corona; 
L.  Fr.  demise  le  roy.]  In  English  law. 
The  natural  dissolution  of  the  sovereign, 
or  the  disunion  of  the  king^s  natural  b(^y 
from  his  body  politic,  by  which  the  king- 
dom is  transferred  or  demised  to  his  suc- 
cessor, and  the  royal  dignity  becomes 
vested  at  once  in  the  latter,  without  any 
interregnum  or  interval.  1  Bl.  Com.  249. 
Plowd.  177,  234.  The  word  death  is  not 
used ;  the  principle  being  that  the  sovereign 
never  dies.  (Eex  nnnquam  moritur.)  i  Si. 
Com.  tU>.  sup.  2  Steph.  Com.  499.  Broom^s 
Max.  22,  [38.]  The  technical  phrase 
in  the  old  writs  is  that  the  king  demised 
(or  separated)  himself  from  the  govern- 
ment of  his  kingdom ;  {de  regimtne  regni 
sui  se  dimisit).  Reg.  Orig.  233,  234. 
Reg.  J%d.  12.     See  Dimittere. 

DEMISE  AND  RE-DEMISE.  In  con- 
veyancing. Mutual  leases  made  from  one 
party  to  another  on  each  side,  of  the  same 
land,  or  something  out  of  it ;  as  when  A. 
grants  a  lease  to  B.  at  a  nominal  rent,  (as 
of  a  pepper-corn,)  and  B.  re-demises  the 
same  property  to  A.  for  a  shorter  time  at  a 
real  substantial  rent    Jacob.     Whishaw. 
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DEMTSL  L  Lat  [from  (fmtWere,  q.  v.] 
I  have  demised  or  teased.  Demisi,  con- 
ceuiy  et  ad  firmam  iradidi  ;  have  demised, 
granted  and  to  fium  let  The  usual  ope- 
rative words  in  ancient  leases,  as  the  cor- 
responding En^ish  words  are  b  the 
mcHdem  forms.  2  BL  Com.  317,  818. 
From  the  word  demm  in  a  lease,  the  law 
implies  a  covenant  upon  the  part  of  the 
lessor  that,  at  the  time  oi  the  delivery  of 
the  lease,  he  had  full  power  and  authority 
to  demise  to  the  lessee  for  the  time  and 
on  the  terms  expressed  in  the  lease.  Hob. 
12  a.     Archh.  LandL  and  Ten.  272. 

DEMISSIO.  L.  Lat  [from  dtmUten, 
q.  v.]  In  old  English  law.  A  demise,  or 
lease.  Ex  denuSiione^  (q.  t.);  on  the 
demise. 

A  transfer.  DtnUitio  coronm ;  a  trans* 
fer  or  demise  of  the  crown.  1  BL  Com. 
249.     8ee  2>gm»sg  of  the  king. 

DEMITTERE.  L.  Lat  [from  de,  from, 
and  mittere^  to  send.]  In  old  conveyan- 
cing. To  ta«nsf«r;  to  demise  or  lease.  See 
Demi$i. 

To  send  away,  or  part  with.  See  Di- 
miUere. 

DEMIVILL.  HalfavilL  One  of  the 
smallest  of  the  ancient  civil  divisions  of 
England;  consisting  of  five  freemen,  or 
ft*ank-pledges,  with  their  families.  1  BL 
Com.  116.  iSUph.  Com.lU.  Spelman, 
voc.  ffameL    See  VUL 

DEADER,  Demcerger.  L.Fr.  To  stop, 
or  stay ;  to  remain ;  to  abide  or  dwell  with. 
Britl.  c  16.     Kelham.     See  Demorer. 

DEMOERE.  L.  Fr.  Protest;  protes- 
tation; declaration.    Kelham. 

DEMOLLIRE,  i>emo/»r«.  Lat  In  old 
English  law.  To  demolish;  to  throw 
down  or  overthrow.  Bract.  foL  115,  288. 
DemoUitio  ;  a  demolishing.    Id.  foL  284. 

DEMONSTRATIO.  Lat  [from  cfo- 
monttrare,  to  point  out,  or  show.J  Demon- 
stration ;  description,  denomination  ot  ad- 
dition; the  designation  of  a  person  or 
thing  by  words  of  addition,  or  reference ; 
or  what  Lord  Bacon  calls  '^  notes**  and 
"  signs  to  call  ;** — as,  "  J.  S.  son  and  heir 
of  G.  S. ;"  or,  "  clerk  of  such  a  court  ;**  or, 
**my  close  called  Dale,  in  the  pari^  of 
Hurst,  in  the  county  of  Southampton.*' 
Bacon's  Max.  98,  100, 101.  To  Uiis  head 
belong    the    following    maxims,   (qq.  v.) 

Falia  demoDitratio  itn  naeet.  False  de- 
scription does  not  injure.  Pmcitia  e•^ 
ptrit  tollit  errarem  loninii,  et  veritat 
MBiiii  tollit  enorem  demonitrtttoflfau   The  | 


presence  of  a  thing  itself  takes  away  the 
effect  of  error  in  the  name  of  it,  and  the 
truth  of  the  name  takes  away  the  effect  of 
error  in  the  demonstration  or  description. 
Bac  Max.  96,  r^.  25.     Xoi  tccipi  iebcit 

yerha  in  dcHautnUiaMB  falna,  qv  can- 
petutiiUaitttlaiemTOtiL  Wordsougbt 
not  to  be  taken  to  import  a  frlse  demoD- 
stration,  when  they  can  be  understood  «s 
words  of  true  limitati<».     Id.  59,  reff.  13. 

DemoMtratio  is  defined  in  the  civu  kv, 
"  an  accessory  designation  of  persons  or 
things  by  circumlocution.''  1  Maddd. 
Civ.  Law.  169,  §  175.  This  occurred  often 
in  testaments ;  as  ^  Stichus,  my  slave,  bom 
in  my  family,"  {Stichum  mrwum  memm 
vemam) ;  ^'Stidius,  my  skve,  whom  I 
bought  of  Seius,"  {Stichum  servum  quern 
a  Seio  emt^  Inst.  2.  20.  80.  And  the 
rule  respectmg  it  was  the  same  as  is  the 
common  Uw :  Ffdtt  itotlltntioie  kp- 
tm  101  periHitir.  A  le^y  is  not  ren- 
dered null  by  a  &lse  descnption.  Id.  ibid. 
See  Dig.  85.  1.  17,  84. 

DEMONSTRATIO  FALSA.  See/Uai 
demonetratio. 

DEMORAGK  An  old  form  o(  Drnvr- 
HKjv,  (q.  V.)     1  W.  BL  291. 

DEMORARL  Lat  [L.  Fr.  demortr, 
demeurer.']  In  old  pleading.  To  wait,  stay 
or  abide ;  to  pause,  stop  or  rest ;  to  demur. 
St^h.  PL  44.  Demoratur  ;  (be)  demurs. 
Moratur  in  lege;  (he)  rests  or  abides  in 
law.     Term^  de  la  Ley^  voc.  Demurrer. 

DEMORER,  Demorier,  Demourier.  L  Fr. 
[from  Lat  c2«monin,q.v.]  To  remain  or  stay; 
to  abide,  reside  or  dwelL  Pur  sufrer  eux 
demorer  a  lour  mesons  ;  for  suffering  them 
to  stay  at  dieir  houses.  BritL  c  21.  De- 
morauntz  en  pays  ;  residing  in  the  coun^ 
or  neighborlK>od.  Id,  ibid.  Lcmtrepmrtu 
doit  demorer  al  purthasour ;  the  other 
part  ought  to  remain  with  the  purchaser. 
Id.  c  89.  Pwr  demorer  en$em£U  ;  to  fire 
together.  Id.  c  101.  A  demorer  tn 
prisone  ;  to  stay  in  prison.  BoL  ParL  4 
irw.IV. 

DEMPSTER,  Demjatare,  Doom^ler. 
In  Scotch  law  and  practice.  An  officer  of 
court,  whose  duty  it  was  to  pronounce 
the  doom  or  sentence  of  the  court  Skme 
de  Verb.  Signif.  voc  Curia.  **  Be  dooie 
pronuncit  be  the  mouth  of  Andro  Undemr, 
dempstare  of  the  said  court**  1  J9bt9.  «S«. 
Trials, 927.  Seel  Pitcaim's  Cri$n.TViaU, 
1,  pp.  129,  182.  Id.  part  2,  p.  a 
Dome,  Doom. 

DEMUR,  [from  L.  Fr.  demurer. 
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rtfy  to  stop,  stay,  or  rest]  In  pleading. 
To  laise  an  objection  in  point  of  law,  and 
rest  or  paase  upon  it,  referring  its  decision 
to  the  court;  to  object  to  the  pleading  of 
the  opposite  party  as  insufficient  to  sustain 
his  action  or  defence,  and  refer  it  to  the 
judgment  of  the  court  whether  it  ought  to 
be  answered ;  in  the  language  of  the  old 
books,  to  abide  in  law.  ^  He  which  de- 
morreth  in  law  is  said  he  that  dbideik  in 
law — moratur  or  demoratttr  in  lege,^^  Co, 
Liu.  11  b.  To  «  demur  in  law,"  to  "  de- 
mur in  judgment^"  are  phrases  of  constant 
occurrence  in  the  old  boolcs. 

DEMURER,  Demurrer^  Demeurer.  L. 
Fr.  In  old  English  law.  To  reet  or  stay ; 
to  abide  or  remain.  II  fuit  agard  oT 
FUUj  et  la  demurt  tanques,  d^c. ;  he  was 
awarded  (sentenced)  to  the  Fleet,  and  there 
remained  until,  Ac.  Yearb.  T.  10  Edw. 
IIL  28.  Demurt  en  abeyance  ;  it  rests  or 
remains  in  abeyance.  LitL  sect  649. 
AgardontUB  que  la  parole  demurge  tanque$ 
k  9on  age  ;  we  award  (give  judgment)  that 
the  parol  (pleadings)  demur  (or  stay)  until 
his  ace.  YearK  H.  6  Edw.  IIL  4.  See 
Pard  demurrer. 

In  pleading  To  abide  or  rest  in  law  or 
judgment  Voile$  demurrer  en  jugement, 
au peril  que  appenU  P.  5  Edw.  Ill  23.  Et 
9ur  ceole  plf*  demurre  en  ley.  Dyer^  70  b, 
(Fr.  ed.)  I^ous  demurroins  en  vot  die- 
eretions.     H.  3  Edw.  II.  M. 

DEMURRAGE,  Demorage.  [L.  Lat 
demoragiumj]  In  maritime  law.  Hie  de- 
tention of  a  vessel  by  the  freighter,  beyond 
the  time  allowed  by  the  ch^ter  party  for 
loading  or  unloading,  or  for  saihng.*  3 
JTffU't  Cam.  203. 

Hie  allowance  or  payment  made  for 
such  detention  or  delay.  Id.  ibid,  2 
Steph.  Cam.  185.  AbboU  an  Ship.  [304,] 
881. 

DEMURRER.    L.  Fr.  and  Eng.  [from  L. 
Fr.  demurer^  demarer  ;  L.  Lat  d^norari^  to 
wait^  stop,  or  stay.]    In  pleading.     Lite- 
rally, a  paase,  or  rest     A  resting  in  the 
judgment  of  the  law.     FincKe  jSiw,  b.  4, 
c  40.     A  kind  of  pause  or  stop  put  to  an 
action,  [and  usually  in  the  pleadings,]  upon 
a  point  of  difficulty  which  must  be  deter- 
nuned  by  the  court,  before  any  further  pro- 
ceedings can  be  had.    CaweU.    Maneel  an 
Demurrer^  1. — An  exception  or  objection 
by  one  of  the  parties  to  an  action,  to  the 
pleading  of  the  opposite  party,  as  being  in- 
sufficient  in  law  to  sustain  his  action  or 
defence,  upon  which  the  party  so  objecting 


reels  or  abides  upon  the  point  in  question, 
{moratur  or  demoratur  in  lege,)  and  sub- 
mits it  to  the  judgment  of  the  court*  1 
Lill.  Abr.  436.  3  Bl.  Com.  314.— A  de- 
claration that  the  objecting  party  will  not 
proceed  with  the  pleading,  because  no 
sufficient  statement  has  been  made  on  the 
other  side,  but  will  wait  the  judgment  of 
the  court,  whether  he  is  bound  to  answer. 
Steph.  PI.  44.  Co.  Litt.  71  b.  Strictly, 
a  demurrer  is  not  an  answer,  although  it  is 
sometimes  considered  as  such.  0  Peters^ 
R.  327. — An  abiding  in  point  of  law,  and 
a  referring  to  the  judgment  of  the  court 
whether  the  declaration  or  plea  of  the 
adverse  party  is  sufficient  in  law  to  be 
maintained.    Mansel  an  Demurrer^  1. 

An  issue  joined  upon  matter  of  law,  to 
be  determined  by  the  judges.  Finch's 
Law,  lib.  4,  c.  40.     See  Issue  in  law. 

DEMURRER.  In  equity  pleading.  An 
objection  to  the  complainant's  biU  in  a 
suit  in  equity,  of  nearly  the  same  nature  as 
a  demurrer  in  law,  being  an  appeal  to  the 
judgment  of  the  court,  whether,  upon  the 
face  of  the  bill  itself,  the  defendant  shall 
be  bound  to  answer ;  as  for  want  of  suffi- 
cient matter  of  equity  therein  contained 
3  Bl.  Com.  446.     4  Steph.  Com.  21. 

A  demurrer  is  an  allegation  of  a  defen- 
dant, which,  admitting  the  matters  of  fact 
alleged  by  the  bill  to  be  true,  shows  that 
as  tSey  are  therein  set  forth,  they  are  in- 
sufficient for  the  plaintiff  to  proceed  upon, 
or  to  oblige  the  defendant  to  answer ;  or 
that,  for  some  reason  apparent  on  the  &ce 
of  the  bill,  or  because  of  the  omission  of 
some  matter  which  ought  to  be  contained 
therein,  or  for  want  of  some  circumstance 
which  ought  to  be  attendant  thereon,  the 
defendant  ought  not  to  be  compelled  to 
answer.  It  therefore  demands  the  judg- 
ment of  the  court,  whether  the  defendant 
shall  be  compelled  to  make  answer  to  the 
plaintiff's  bill  or  to  some  certain  part  thereof. 
Mit/ord's  Chanc.  PI.  107,  108,  [128,  129, 
Moulton's  ed.  and  notes,  ibid.] 

DEMURRER  TO  EVIDENCE.  In 
practice.  An  objection  or  exception  by 
one  of  the  parties  to  an  action  at  law,  to 
the  evidence  produced  by  the  opposite  party 
on  the  trial,  as  being  insufficient  in  law^ 
(admitting  it  to  be  true  in  fact,)  to  main- 
tain or  overthrow  the  issue ;  and  referring 
it  to  the  court  to  determine  what  the  law  is 
upon  the  faucts  as  shown  in  evidence.*  8  BL 
Com.  872.  8  Steph.  Com.  615.  2  ff.  Bl.  187. 
A  mode  of  proceeding  by  which  the  court 
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may  be  called  upon  to  give  jadgment  as  to 
the  law  upon  the  facta  attempted  to  be  given 
in  evidence  upon  the  trial.  Mantel  on  De- 
murrer, 119.  If  a  party  wishes  to  with- 
draw from  the  jury  the  application  of  the 
law  to  the  fact,  and  all  consideration  of 
what  the  hiw  is  upon  the  fact  he  demurs 
in  law  upon  the  evidence,  and  the  precise 

r  ration  of  that  demurrer  is  to  take  from 
jury,  and  refer  to  the  judge,  the  appli- 
cation of  the  law  to  the  fact  Eyre,  U.  J. 
3  Jff.  Bl.  187,  206.  It  is  analogous  to  a 
demurrer  in  pleading,  the  party  from  whom 
it  comes  declaring  that  he  will  not  proceed, 
because  the  evidence  offered  on  the  other 
side  is  not  sufficient  to  maintain  the  issue. 
Steph,  PL  90.  See  2  Tidd's  Fr,  865. 
Co.  Liu.  72. 

DEMURRER  BOOK.  In  practice.  A 
record  of  the  issue  on  a  demurrer  at  law, 
•  containing  a  transcript  of  the  pleading 
with  proper  entries ;  and  intended  for  me 
use  of  the  court  and  counsel  on  the  ail- 
ment 3  £L  Com.  317.  3  Steph.  Com. 
581. 

DEMY-SANGUE,  Demytanke.  L.  Fr. 
Half-blood.     See  Half-hlood. 

DEN,  i>en^.  Sax.  [L.Latrf«ia.]  In 
old  records.  A  valley,  vale,  or  dale.  Spel- 
man,  voc.  Dena.     Co.  Litt.  46. 

A  hollow  or  low  place  among  woods. 
Cowell. 

DEN  AND  STROND.  In  old  English 
law.  Liberty  for  ships  or  vessels  to  run 
aground^  or  come  ashore.     Cowell. 

DEN'.  An  abbreviation  of  Denarius, 
(q.vO 

DENA.  L.  Lat  A  hollow  or  valley, 
especially  in  woody  ground;  a  den.  Cow- 
ell. Spelman.  Frequently  used  in  Domes- 
day Book  as  a  sort  of  measure  of  hud. 
Tre$  den®  de  sylva  ;  three  dens  of  wood. 
Id. 

DENARATA.  L.  Lat  [from  denarius, 
a  penny.]  In  old  English  law.  The  value 
or  worth  of  a  penny.  Denarata  reditds; 
a  penny  rent  Reg.  Orig.  1  b.  Totnis. 
Pi.  64.     See  Denariatus. 

DENARIATUS.  L.Lat  [from  dena- 
rius, q.  v.]  In  old  English  law.  The  price 
of  a  thing,  consisting  of  a  penny,  {pretium 
rei  qua!  denario  constat).  Spelman.  A 
penny's  worth.     Fleta,  lib.  2,  c  73,  §  3. 

DENARIL  (pL  of  Denarius,  q.  v.) 
Lat  and  L.  Lat  In  old  English  law. 
Pennies;  pence.  Quando  quarterium fru- 
menti  venditur  pro  duodecim  denariis; 
when  the   quarter  of  com  is    sold   for 


twelve  pence.  Fleta^  Hb.  2,  e.  9,  §  1. 
Viginti  denarii  faciunt  undamn;  twenty 
pennies  make  an  ounce.     Id.  c  12,  §  1. 

Money  in  general,  {pecumia  in  geaen). 
Spelmcuij  voc  Denarius.  Any  sort  of  pe- 
cunia  numsrata^  or  ready  money.  CohmH 
Towns.  PI.  180. 

DENARIUS.  L.  Lat  [Fr.  denier.]  A 
penny;  an  English  penny.  Bythestitnte 
called  Compositio  MensurarMm^  51  Edw.  L 
[Uen.  ILL]  it  was  declared  that  the  peonj 
sterling  of  EngUod  fdenarius  Angliat  qui 
nominatur  steriingus,)  should  weigh  33 
grains  of  com  from  the  middle  of  the  esr, 
and  20  pennies  [penny  weights]  should 
make  an  ounce,  and  12  ounces  a  pouMl 
Spelman.  FUta,  lib.  2,  c  12.  See  2  Ait 
676. 

DENARIUa  Lat  In  the  Roman  kw. 
A  silver  coin  of  the  value  of  ten  asses,  or 
ten  pounds  of  brassw  Its  value  in  nio<km 
money  is  estimated  at  7|d.  stoiiof^  or 
aboutl4^centa.  Eneyclop.  Amer.  Brnit. 

DENARIUS  DEL  L.  Lat  In  old 
English  law.  Grod's  penny.  Earnest  monej, 
formerly  ^ven  and  received  by  the  pirtks 
to  contracts,  to  bind  the  contract  CvUi, 
31  Edw.  L  m.  4,  cited  in  CWf//,andgiTai 
at  length  inMollogdeJur.  Mar.  370— S8a 
So  called,  because  the  money  so  nsed  was 
given  to  God,  that  is,  to  the  churchy  or  the 
poor.  CowelL  See  Arpcntum  Dei,  Ear- 
nest, Money  of  adieu. 

DENARIUS  TERTIUS  COMITATrS. 
L.  Lat  In  old  English  law.  The  tUrd 
penny  of  the  county.  The  third  pot  of 
the  fines  and  profits  arising  from  the  cooa^ 
courts,  which  anciently  were  reeerred  to  the 
comes,  or  earl,  as  his  official  stipend.  Spel- 
many  voc  Comes.  LL.  Edw.  Cot^.  c  31. 
lAh.  Nig.  Scace.  cited  ilnd.     CovilL 

DENELAGE.    SeeDanelage. 

DENER,  Denier,  Denire.  L.  Fr.  A 
penny.  Deners,  deneres,  denerez,  denrees, 
danree;  money.  Eelkam.  Deners  ep- 
promptes;  money  borrowed.  BriU,  c 
28. 

DENER  SEINT  PERE.  L.Fr.  8«Bt 
Peter's  money.  Peter  pence.  LL.  QnL 
Cong.  1.  18. 

DENGLETERRE.  L.Fr.  OfEnglnd. 
Written  as  one  word  £or  de  EngUkrre. 
Britt.  foL  1,  2. 

DENIER.  L.Fr.  In  old  Englisk  lur. 
Denial ;  refusal  Denier  is  when  the  nat 
(being  demanded  upon  the  land)  is  BOi 
paid.     Finches  Law,  b.  3,  eh.  5. 

DENIER.    L.Fr.    Torefiiae.    Ltm^ 
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smith  denie  de  ferrer  mon  chival.    Keilw, 
60,  pi.  4. 

DENIER.  L.  Fr.  A  penny.  UtL 
sect  235.     See  Dener, 

DENIZATION.  In  English  law.  The 
act  of  making  a  denizen.  Cro,  Jac.  540. 
Co.  LitL  129  a.  See  Denizen^  Naturaliza- 
tion. 

DENIZEN,  [from  L.  Fr.  danaison,  (Lat 
donatio^)  a  gift ;  or  deim  nee,  born  within. 
See  in/raJ]  In  English  law.  An  alien  born 
who  has  obtained  ex  donatione  regis  (from 
the  king's  gift,)  letters  patent  to  make  him, 
either  permanently  or  for  a  time,  an  English 
sabject ;  a  high  and  incommonicable  branch 
of  the  royal  prerogative.  1  BL  Com.  374. 
2  St^h.  Com.  431.  See  1  Id.  406.  1 
Co.  25,  CalvirCe  case.  Cro.  Jac.  539,  540. 
"  Denizen  is  one  that  is  but  subditus  insitivus 
or  adoptivus,  and  is  never  by  birth,  but 
only  by  the  king's  charter,  and  by  no  other 
mean."  Bacon^s  Arg.  Case  of  the  Post- 
nati  of  Scotland,  WorkSy  iv.  327,  328.  A 
denizen  is  in  a  kind  of  middle  state  be- 
tween an  alien  and  a  natural  bom  subject, 
and  partakes  of  both  of  them.  He  may 
take  lands  by  purchase  or  devise,  which  an 
alien  may  not,  but  cannot  take  by  inherit- 
ance. 1  Bl.  Com.  374.  2  Steph.  Com. 
431.  See  1  Id.  406.  Calvin's  case,  7  Co.  1. 
CVo.  Jac.  539,  540. 

A  natural  bom  subject ;  one  bom  within 
(dein$  nee)  the  king's  ligeance,  and  called  in 
Latin  indigena,  the  king's  liegeman.  Co. 
Lilt.  129  a.  But  this  is  not  the  ordinary 
sense  of  the  word.  Id.  ibid.  6  Peters^  R. 
117,  and  note. 

DENOMBREMENT.  Fr.  In  French 
feudal  law.  A  minute  or  act  drawn  up,  on 
the  creation  of  a  fief,  containing  a  descrip- 
tion of  the  fief,  and  all  the  rights  and  inci- 
dents belonging  to  it.  Ghiyot,  Inst.  Feod. 
ch.  8. 

DENOMINATIO.  Lat  In  old  English 
law.  Denomination;  description;  title. 
Oenomijiatio  est  a  di^fliere.    Denomination 

is  from  the  more  worthy.     BaconCs  Works, 
iv.  261. 

BENUNCIATION,  Denounciation. 
ffroni  Lat  denunciatio.l  In  Scotch  practice. 
The  act  by  which  a  person  is  declared  to 
be  a  rebel,  who  has  aisobeyed  the  chaise 
given  on  letters  of  homing.     BelPs  Diet. 

DENTJNTIARE,  i>enttnciare.  Lat  In 
the  civil  law.  To  give  notice  or  waming, 
to  Bummon.  Inst.  4.  6.16.  Calvin's  Lex. 
J'urid, 

In  old  English  law.    To  give  notice ;  to 


summon.  QuoJ  denunciare  fa/dai  tenenti 
quod  sit  ad  certum  diem  certo  loco  ;  that  he 
cause  notice  to  be  given  to  the  tenant  that 
he  be  at  a  certain  day  at  a  certain  place. 
Bract,  fol.  307. 
DENUNTIATIO,    Denunciatio.      Lat 

(from  denuntiare,  q.  v.]  In  old  English 
aw.  A  notice  or  summons.  Bract,  fol. 
302  b. 

A  public  notice  or  publication,  as  of 
banns.     Id.  fol.  307  b.         « 

DEODAND.  [L.  Lat.  Deo  dandum  / 
a  thing  to  be  given  to  God.]  In  English 
law.  Any  personal  chattel  which  was  the 
immediate  occasion  of  the  death  of  any  rea- 
sonable creature,  and  which  was  foHeited 
to  the  crown,  to  be  applied  to  pious  uses, 
and  distributed  in  alms  by  the  high  almoner. 
1  Hale's  F,  C.  419.  Fleia,  Hb.  1,  c.  25,  §  9. 
-Broci.  fol.  122.  1  ^/.  CWi.  300.  2  Steph. 
Com.  365.  3  Ad.  d:  Ell.  N.  S.  333.  8 
Id.  587.  Deodands  included  both  animate 
and  inanimate  objects ;  thus,  if  a  horse  or 
other  animal  killed  a  person,  or  a  cart  ran 
over  him,  the  horse  or  cart  was  forfeited  as 
a  deodand.  So,  the  instrument  with  which 
a  {person  was  killed,  as  a  sword  or  knife, 
was  forfeited  in  the  same  manner.  1  Bl. 
Com.  301,  302.  Deodands  are  unknown 
in  American  law,  and  have  recently  been 
abolished  in  England  by  statute  9  <S?  1 0  Vict 
c.  62.     Oliphant  on  Horses,  Appendix. 

*^*  From  the  phraseology  of  the  mle 
in  the  old  books,  expressed  by  the  verse. 

Omnia  quae  movent  ad  mortem  sant  Deo  danda, 

(all  things  which  move  to  death  are  deo- 
dands, Dyer,  77  b,)  some  have  been  led 
to  confine  the  proper  meaning  of  deodand 
to  such  things  as  caused  death  by  their 
motion,  or  by  being  put  in  motion.  Thus 
Spelman  defines  Uiem  to  be  all  things, 
whether  bmte  animals  or  inanimate  objects, 
by  a  stroke  from  which  the  life  of  a  man  is 
unduly  taken  away,  (quorum  impetu  vita 
hominis  indehite  tollttur);  as  by  the  kick 
of  a  horse,  the  goring  of  an  ox,  the  falling 
of  a  beam,  the  motion  of  a  carriage.  In 
an  old  case,  the  fore-wheel  of  a  wagon  was 
said  to  "move  to  the  death  of  a  man."  Say. 
249.  But  movere  ad  mortem  may  also  be 
translated  "  to  tend  or  lead  to  death,"  "  to 
occasion,  or  contribute  to  produce  death ;" 
a  sense  to  which  Spelman  also  alludes. 
Accordingly  the  mle  always  was  that  where 
death  was  occasioned  by  a  fall  from  an 
object  at  rest,  the  latter  was  forfeited  as  a 
deodand.     Britt.  cc  1,  7.    Fleta,lih.  l,c 
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25,  §  9.  1  HaU'i  P.  a  429.  Mach  im- 
portance,  however,  seems  to  have  been 
from  an  early  period,  attached  to  the  cir- 
cumstance of  tne  object  being  in  motwn^ 
which  led  to  some  distinctions  in  the  later 
law  on  this  subject. 

DEPART.  \L.lM.  departire,deeedere,'\ 
In  pleading.  To  forsake  or  abandon  the 
ground  assumed  in  a  former  pleading,  and 
assume  a  new  one.     See  Departure 

In  old  English  law.  To  divide  or  sepa- 
rate ;  to  part ;  (L  Fr.  departir),  Coufell. 
See  Departir. 

In  maritime  law.  To  leave  a  port ;  to 
be  out  of  a  port  To  depart  impoits  more 
than  to  Bail^  or  set  saiL  A  warranty  in  a 
policy,  that  a  vessel  shall  depart  on  or  be- 
fore a  particular  day,  fe  a  warranty  not  only 
that  she  shall  sail,  but  that  she  shall  he  out 
of  the  port  on  or  before  that  day.  3  M.  ot* 
5.  461.  3  Kenfi  Com.  807,  note.  Cowen, 
J.  3  HilVa  R.  118,  126.  «To  depart" 
does  not  mean  merely  to  break  ground, 
but  fairly  to  set  forward  upon  the  voyage. 
6  Taunt  241. 

DEPARTABLE.  L.  Fr.  Divisible. 
Bntt.  c.  72.     Tearh.  T.  2  Edw.  IIL  6. 

DEPARTIR,  Departier.  L.  Fr.  To 
divide.  Pur  ceo  que  rien  remeyrU  h  departir 
entre  les  autree  parceners  ;  because  nothing 
remains  to  divide  between  the  other  parce- 
ners. Britt.  c.  72.  Departi,  departy;  di- 
vided. Id.  ibid.  La  depariie;  the  sepa- 
ration.    KelKam. 

DEPARTISON.  L.  Fr.  Division; 
partition.     Yearh.  P.  8  Edw.  HI.  17. 

DEPARTURE.  [L.  Lat  departura,  de- 
ceesus.']  In  pleading.  The  abandonment 
of  the  ground  of  a  former  pleading,  and  the 
adoption  of  another.*  2  Saund.  84  a, 
note  {\). 

A  aeparture  takes  place  when,  in  any 
pleading,  the  party  deserts  the  ground  that 
he  took  in  his  last  antecedent  pleading,  and 
resorts  to  another.  Stepk.  PL  410.  Or, 
in  other  words,  when  the  second  pleading 
contains  matter  not  pursuant  to  the  former, 
and  which  does  not  support  and  fortify  it 
Co.  LUt.  304  a.  Hence,  a  departure  ob- 
viously can  never  take  place  till  the  replica- 
tion. Steph.  PI.  410.  The  rule  against 
departure  is  a  primary  one  in  pleading,  and 
is  ably  illustrated  by  Mr.  Stephen.  Each 
•ubseqnent  pleading  must  pursue  or  sup- 
port the  former  one ;  L  e.  the  replication 
must  support  the  declaration,  and  the  re- 
joinder the  plea,  without  departing  out  of 
it     3  Bl.  Com.  310. 


DEPARTURE  IN  DESPITE  OF 
COURT,  in  old  English  practice,  was  wIwb 
the  tenant  in  a  re^  action,  after  once^ 
pearing  and  being  present  in  court,  fidlod 
to  appear  upon  demand.  For  being,  in  con- 
templation of  law,  actually  in  court  at  the 
,  time  when  he  was  demanded,  lie  was  cos-' 
sidered  as  having  actually  departed  in  de- 
spite or  contempt  of  the  court*  Roscoii 
Real  Act.  283,  284. 

DEPASTURR  In  old  English  law. 
To  pasture.  "  If  a  man  depastures  mmro- 
fitable  cattle  in  his  ground.**  BwnLl^ 
c^se  1 

DEPENDENCE.  In  Scotch  ppscOce. 
Pendency. 

DEPENDENT  COVENANTS,  are 
those  in  which  the  performance  of  one  de- 
pends on  the  performance  of  the  other. 

DEPENDmG.  In  practice,  Pwidiiig 
or  undetermined ;  in  progress.  See  5 
Co.  47. 

DEPESAS.  Span.  In  Spanish-Ameri- 
can law.  Spaces  of  ground  in  towns  re- 
served for  commons  or  public  pasturm. 
12  PeUrs"  R.  433,  note.  WkiieU  New 
Recop.  b.  2,  tit  1,  c.  6. 

DEPONE.  Sc  [from  Lat  deponert,  ^ 
v.]  In  Scotch  practice.  To  depose;  to 
make  oath  in  wnting. 

DEPONENT.  [Lat  deponent,  from  A- 
ponere,  a.  v.]  In  practice.  One  who  de- 
poses, (that  IS,  testifies  or  makes  oath  in 
writing)  to  the  truth  of  certain  fiu^ts;  one 
who  gives,  under  oath,  testimony  which  » 
reduced  to  writing ;  one  who  noakes  oath 
to  a  written  statement  The  party  makiog 
an  affidavit  is  generally  so  called.  See 
Depose,  Deposition. 

DEPONER,  Sc  In  old  Scotch  prac- 
tice. A  deponent  8  E<m.  St  Tritds, 
695. 

DEPONERE.  Lat  [from  <fc,  off  or 
down,  and  ponere,  to  put,  place  or  lay.]  la 
the  civil  law.  To  put  down ;  to  lay  dowii. 
N^on  aliter  litium  primordium  acdpert,  nisi 
prius  ante  sedem  judicialem  taerasanetce  de- 
ponantvLT  seripturaSj  et  km  permaweant,  4c.; 
shall  not  enter  on  the  trial  of  causes,  un- 
less the  holy  Scriptures  be  first  laid  down 
before  the  jad^rment-seat,  and  these  shall 
remain,  kc  Cod.  81.  14.  See  Id.  2.  59. 
2,  pr. 

To  deposit ;  to  entrust  a  thing  to  anowr 
to  keep.  Dig.  16.  3.  1.  14.  See  D^ 
situm. 

To  testify ;  to  state  on  oath ;  to  depose. 
Nisi  prius,  taetis  sacrosaneUs  scripiuris,  de- 
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pommt  guod^  dbo. ;  unJeM  they  sball  fint 
depose^  after  having  toached  the  holy  Scrip- 
tores,  that,  (fee*  CocL  2.  59.  1.  1.  Ut  de- 
ponant  qum  noverinL  Cod,  4. 20. 1 6.  See 
Depositio.  This  word  does  not  occur,  in 
tlus  sense,  in  classic  writers,  nor  in  the 


>EPONERE.  L.  Lat  [from  de,  down, 
Uidpamre,  to  pat  or  lay.]  In  old  English 
law.  To  put  down;  to  put  away ;  to  pnll 
down;  to  remove.  Omne$  kidelli  de  cce- 
tiro  deponantor  penitus  per  Tamisiam  et 
Medweiam;  all  kidels  shall  be  henceforth 
wholly  removed  throughout  the  Thames 
and  the  Medway.  i/by.  CarL  9  ffen,  HI. 
c2d. 

In  old  practice.  To  put  or  lay  down ; 
to  depose.    See  Depose. 

To  state  under  oath.  Brack  foL  293. 
Applied  by  Bracton  to  the  delivery  of  the 
verdict  of  a  jury.  Qui  veritatem  ret  depo- 
nant  ex  integro;  who  shall  depose  the 
troth  of  the  matter  anew.  Id.  ibid. 
The  word  occurs  very  frequently  in  this 
sense  in  the  canon  law.  JDurcmd,  Spec. 
Jurit,  lib.  1,  tit  De  teste. 

To  make  oath ;  to  swear.  In  the  case 
of  Knight  V.  Bushwood,  the  defendant  as- 
sumed to  the  plaintiff  that  if  he  and  two 
witnesses  would  deponere  before  the  Mayor 
of  Lincoln,  that  a  certain  obligation  was 
read  as  an  obligation  of  200/.  he  would  pay 
it  Whereupon  the  plaintiff,  with  two 
oUiers,  came  before  the  Mayor  of  Lincoln, 
and  there  deposed  upon  a  book  accordingly, 
and  hereupon  brought  the  action.  It  was 
objected  on  argument,  that  deponere  was  a 
word  uncertain,  for  deponere  was,  to  lay 
down ;  but  it  was  held  certain  enough,  for 
to  depose  or  lay  down  are,  in  truUi,  sy- 
nonyma  et  tantamount.  Cro.  Miz»  469, 
470.     See  1  Stra.  557,  661,  arg. 

DEPOPULATIOAGRORUM.  In  old 
£iigfi8h  law.  The  crime  of  destroying, 
ravaging  or  laying  waste  a  country.  2 
Hal7s  P.  C.  333.     4  Bl.  Com.  373. 

DEPOPULATION.  In  old  English 
law.  A  species  of  waste  by  which  the 
population  of  the  kingdom  was  diminished. 
Depopulation  of  houses  was  a  public  of- 
fence.    12  Co.  30,  31. 

DBPORTATIO.  Lat  [from  deportare, 
to  carry  away.]  In  the  civil  law.  A  kind 
of  banishment,  where  a  condemned  person 
was  sent  or  carried  away  to  some  foreign 
country,  usually  to  an  island,  {in  insulam 
departatur^)  and  thus  taken  out  of  the 
nujnber   of    Boman  citizens,  (ex  num>ero 


civium  Bomanorum  tollitur,)  being  treated 
as  though  he  were  dead,  Inst.  1. 12. 1.  It 
was  banishment  for  life,  attended  with  the 
loss  of  civil  rights  and  the  forfeiture  of 
property.  Belegatio  was  banishment  for 
years,  without  the  loss  of  civil  rights. 
Cooper^s  Notes  in  loco.  Dig.  48. 22.  CaU 
vin,  Lex.  Jurid.  Bracton  uses  the  term 
deportatio  as  synonymous  with  exile,  abju- 
ration of  the  realm  and  outlawry.  Bracts 
foL  136  b. 

DEPORTATION.  Fr.andEng.  Ban- 
ishment to  a  foreign  country,  attended 
with  confiscation  of  property  and  depriva- 
tion of  civil  rights.  A  punishment  de- 
rived from  the  deportatio  (q.  v.)  of  the 
Boman  law ;  and  sldli  in  use  in  France. 
Eneyclop.  Amer. 

DEPOSE.  [L.  Lat  deponere,  q.  v.]  In 
practice.  To  state  or  testify  under  oath, 
in  writing ;  to  make  a  statement  or  five 
testimony  under  oath,  which  is  reduced  to 
writing;  to  make  a  statement  which  is 
reduced  to  writing  and  sworn  to;  to 
put  down  in  writinfi^  what  is  afterwards 
sworn  to.*  A  word  constantly  used  in 
affidavits,  as  "A  B.  of — ,  being  duly  sworn, 
deposes  and  says  that,"  &:c  See  Depo- 
sition. 

In  old  practice.  To  state  under  oath, 
without  reference  to  writing ;  to  testify  or 
make  oath  to  the  truth  of  a  thing.  *<  De- 
posed upon  a  book."  Cro.  Eliz.  470.  See 
Deponere, 

*^*  This  word  is  undoubtedly  derived 
from  the  Roman  law  of  the  Christian 
period,  the  Latin  deponere,  from  which  it 
IS  obviously  formed,  frequently  occurring 
(with  its  derivatives)  in  the  Code  of  Jus- 
tinian, but  not  in  any  previous  collection, 
in  the  sense  of  testifying  or  making  oath. 
See  Deponere.  There  seems  also  to  have 
been  a  connection  between  the  meaning  of 
the  word  deponere,  as  used  at  this  penod, 
and  the  Christian  mode  of  swearing  upon 
the  Scriptures,  which  tends  to  throw  some 
light  upon  its  essential  meaning.  See  in- 
fra. From  this  source  the  word  deponere 
was  introduced  into  the  canon  law,  in 
which  it  was  constantly  applied,  with  its 
derivatives,  to  the  statements  of  witnesses 
in  judicial  proceedings.  Durand.  Specu- 
lum Juris,  lib.  1,  tit  De  teste.  From  the 
latter  source,  again,  it  has  probably  derived 
its  present  peculiar  application  to  written 
testimony,  it  having  always  been  the  prac- 
tice, in  the  ecclesiastical  courts,  to  reduce 
the  proo&  to  writing.    3  Bl.  Com.  100. 


Digitized  by 


Google 


DKP 


(478) 


DEP 


Tlie  proper  meaning  of  deponere  itself  (to 
put  or  lay  down,)  has  been  supposed  to 
imply  the  sense  of  patting  down  tn  writinp; 
but  there  are  very  early  instances  of  its 
use  in  English  practice,  without  any  refer- 
ence to  written  statement  Thns,  it  is  said 
in  Bracton,  of  a  jury,  veritatem  rti  depo- 
nant  ex  integro^  (they  shall  depose  the 
truth  of  the  matter  anew,)  clearly  import- 
ing an  oral  statement^  viz.  the  delivery  of 
a  verdict,  under  oath.  Bract  foL  298. 
The  word  appears  to  have  been  used  in 
the  same  sense  in  Knight  v,  Rushwood, 
Cro.  Eliz,  469.  Besides,  if  "  to  put  down 
tn  writinp*^  be  the  radical  sense  of  depose, 
it  seems  difficult  to  see  the  propriety  of  its 
application  to  a  witness,  who,  in  affidavits, 
is  every  day  repeatedly  called  a  deponent, 
and  said  to  depose,  though  he  commonly 
does  not  put  down  a  Ime,  and  writes  no- 
thing but  his  signature.  Deposing,'  in 
this  sense,  is  rather  the  act  of  the  officer 
who  takes  the  testimony,  than  of  the  wit- 
ness who  gives  it  In  Knight  v.  Rushwood, 
the  court  held  that  "  to  depose  and  lay 
down  are  in  truth  synonyma ;"  but  what 
the  party  swearing  may  be  considered  to 
lay  down  is  not  clear,  unless  perhaps  there 
be  some  reference  in  the  original  use  of  the 
word  to  laying  the  hand  upon  the  gospels, 
that  being  anciently,  as  at  present,  the 
usual  form  of  making  oath,  as  contrasted 
with  the  rarer  form  of  swearing  by  the 
uplifted  hand,  {erectis  sursum  manibus). 
Bract,  fol.  143  b.  See  Hand,  Oath,  Cor- 
poral oath.  Uplifted  hand.  That  the  es- 
sential meaning  of  the  word  is  in  some 
way  connected  with  the  use  of  the  Scrip- 
tures in  the  solemnity  of  making  oath, 
seems  indicated  by  the  passages  from  the 
Code  referred  to  under  Deponere,  supra. 
The  rule  established  by  Justinian  required 
that  the  Scriptures  should  be  laid  down 
(deponantur)  before  the  judgment-seat, 
before  the  hearing  of  a  cause  could  be 
commenced,  and  kept  there  until  its  final 
termination.  Cod,  3.  1.  14.  The  formal- 
ity of  laying  hands  upon,  or  touching  the 
Scriptures,  by  the  witness  sworn,  will  be 
found  under  other  heads. 

In  modem  practice,  however,  depose  has 
undoubtedly  become  fixed  in  the  sense  of 
stating  under  oath  what  is  redticed  in  full 
to  writing.  Hence  a  party  is  now  never 
properly  said  to  depose,  unless  his  statement 
IS  at  the  same  time  put  down  in  writing, 
either  by  himself,  or  the  officer  before 
whom  he  is  sworn  and  examined.     In 


open  court,  as  on  a  trial  before  a  jonr, 
where  no  professed  record  is  taken  of  his 
evidence,  a  witness  is  said  to  testify  ;  out 
of  court,  as  before  a  jud^  commissioner 
or  examiner,  he  is  properly  said  to  depose, 

DEPOSIT.  [¥T,dep6t;S^^iXLdep(mio,] 
A  species  of  bailment,  derived  from  the 
civil  law,  and  called  also,  after  that  law, 
depositum.  Lord  Holt,  who  is  followed 
by  Sir  William  Jones,  and  Chanceflor 
Kent  have  adopted  the  latter  terra  in  their 
definitions.  2  Ld,  Baym,  909.  /ones 
on  Bailm,  36,  et  seq,  2  Rentes  Com,  558, 
560.  Mr.  Justice  Story  has  made  use  of 
the  English  yroxAdeposit,  Story  on  BaUm, 
^  4,41,  et  seq.     See  Depositum, 

DEPOSIT  OF  TITLE  DEEDa  Sec 
Equitable  mortgage, 

DEPOSITARY.  In  the  law  of  bail- 
ment The  person  with  whotn  a  thing  is 
deposited  by  another,  (if  apud  quern  res 
deponitur,)  to  be  kept  for  the  depositor  or 
bailor,  and  returned  upon  demand,  without 
a  recompense ;  one  who  receives  the  goods 
of  another  to  keep  without  compensati<HL* 
2  Kent's  Com.  660,  et  seq.  Bract  foL  99  h. 
InstS,  15.  3. 

DEPOSITATION.  In  Scotch  kw.  De- 
posit or  depositum;  the  species  of  bulment 
so  called.     BelPs  Diet 

DEPOSITL  Lat  Of  deposit  Tht 
title  of  Cod,  4,  34.     See  Dig.  16.  3. 

DEPOSITIO.  Lat  [from  deponere^ 
q.  v.]  In  the  civil  law.  The  testimonT  ol 
a  witness.  Corf.  4.  20. 16, 17,  20.  Id.  4. 
21.  16. 

DEPOSmO.  L.Lat  \ftom  deponere^ 
q.  v.]  In  old  practice.  A  deposition ;  the 
written  testimony  of  a  witness.  Beg, 
Brev,  Appendix,  63.  Bohun^s  Curtus 
Cane,  266. 

DEPOSITION.  [L.  Lat  depositiCy 
q.  v.]  In  practice.  The  testimony  of  a 
witness,  put  or  taken  down  in  writing,  un- 
der oath  or  affirmation,  before  a  commis- 
sioner, examiner  or  other  judicial  oflScer, 
in  answer  to  interrogatories  and  cross  in- 
terrogatories, and  usually  subscnbed  by 
the  witness.  3  BL  Com,  449.  2  Tid£s 
Pr,  810,  811.  "The  ordinary  and  usual 
meaning  of  the  word  deposition  is  confined 
to  written  testimony,  at  least  in  lecral  pro- 
ceedings." Story  J.  1  Gallison^s  ^IL  497, 
601.  A  deposition  is  properly  distin- 
guished from  an  affidavit,  (q.  v.)  which  is 
always  an  ex  parte  statement  drawn  up  ia 
writing  without  any  formal  interrogation, 
and  signed  and  sworn  to  by  the  party 
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making  it;  altbongh  in  affidavits  tbe  partj 
is  constantly  called  a  deponent^  and  said  to 
depose.     See  Depose^  Deponent, 

In  a  more  general  sense.  The  act  of 
giving  testimony  nnder  oath ;  the  testimony 
itself  so  given ;  a  matter  related  upon  oath. 
1  Stra,  664,  arg.  This  seems  to  have  been 
the  original  sense  of  the  word,  though  no 
longer  in  use,  at  least  in  American  prac- 
tice.    Story,  J.  1  OalltBon^i  R,  uh,  sup. 

DEPOSITO.  Span,  [from  Lat  deposi- 
ium^  q.  v.]  In  Spanish  law.  Deposit ; 
the  species  of  bailment  so  called.  White's 
New  Recop.  b.  2,  tit  10,  c.  1.  Schmidfs 
Civ.  Law^  193. 

DEPOSITUM.  Lat  [from  deponere, 
to  .deposit]  In  the  civil  and  common 
law.  A  naked  bailment  of  goods,  to  be 
kept  for  the  bailor  without  reward,  and  to 
be  returned  when  he  shall  require  it 
Story  on  Bailm,  §  4,  41.  2  Jfenfs  Com. 
558,  559.  Jones  on  Bailm.  86.  Inst.  3. 
15.  8.  Bract  fol.  100  b.  Dig.  16.  3. 
Cod.  4.  34.  Fleta,  lib.  2,  c.  5Qy  §  1.  Other- 
wise termed  deposit,  (q.  v.)  the  bailor  be- 
ing in  this  case  termed  the  depositor y  and 
the  bailee,  the  depositary.     BelVs  Diet. 

DEPOT.^  Fr.  A  deposit;  an  act  by 
which  a  person  receives  the  property  of 
another,  binding  himself  to  preserve  it  and 
to  return  it  in  find.  Civil  Code  of  Louis. 
art  2897. 

DEPRIVATION.  In  English  ecclesi- 
astical law.  The  taking  away  from  a 
clergyman  his  benefice  or  other  spiritual 
promotion  or  dignity,  either  by  sentence 
declaratory  in  the  proper  court,  for  fit  and 
sufficient  causes,  or  in  pursuance  of  divers 
penal  statutes  which  declare  the  benefice 
void  for  some  nonfeasance  or  neglect,  or 
some  malfeasance  or  crime.  3  Stepk.  Com. 
87,  88.  Bum^ s  Eccl.  LaWy  tit.  Deprivation. 
DEPUES.  L.  Fr.  Beaten  or  trodden 
down.     Yearh.  T.  11  Hen.  VI.  12. 

DEPUIS.  L.  Fr.  Since.  L.  Fr.  Diet. 
DEPUTARR  L.Lat  In  old  English 
ja^r.  To  appoint,  fix,  or  designate.  *  Si 
loctts  fuerit  qui  deputatus  sit  ad  aliquem 
u^um  ;  if  it  bo  a  place  which  is  designated 
for  any  use.  Bract,  fol.  210  b.  Id.  foL 
1 70  b,  363,  Incampum  ad  duellumfacien' 
dtcm  deputatum ;  to  the  field  appointed  for 
mailing  the  duel.     Id.  fol.  141  b. 

I>EPUTATUS.     L.  Lat     In  old  Eng- 
lish    law.     A   deputy.     Brownl.   part  2, 

331.       

I>EPUTE.    [L.  Lat  deputare,  q.  v.]  To 
appoint  or  designate  for  a  particular  pur- 


pose. Now  applied  to  persons  only,  but 
anciently  to  places.  See  Deputare,  Deputy. 

DEPUTY.  [Fr.  depute;  L.  Lat  depu- 
tatus.'] A  person  appointed,  designated  or 
deputed  to  act  for  another.*  One  who 
exercises  an  office,  Ac,  in  another's  right, 
having  no  interest  therein,  but  doing  all 
things  in  his  principalis  name,  and  for 
whose  misconduct  the  principal  is  answer- 
able.    Term£S  de  la  Ley.     Tomlins. 

Deputy  was  anciently  used  in  the  sense 
of  assignee.  Thus,  an  administrator  was 
called  the  ordinary's  deputy.  See  Admin- 
istrator. So,  the  assi^ees  of  an  estate  were 
sometimes  termed  deputies.  Assignee  is 
said  in  the  old  books  to  include  deputy ,  as 
being  the  more  comprehensive  term.  Thus 
a  man  who  had  power  to  make  assigns 
might  alwavs  make  deputies.  Termes  de 
la  Ley,  The  distinction  was  at  the  same 
time  taken,  that  assignee  signified  a  person 
who  had  an  estate  or  interest  in  the  office 
itself,  and  acted  in  his  own  name  and  right, 
whereas  a  deputy  always  acted  in  the  name 
and  right  of  another.  Id.  Perkins,  c.  1, 
§  100.  Cowell.  The  distinction  made  in 
Scotch  law,  is  that  the  principal  is  liable  for 
the  acts  of  his  deputy,  but  the  grantor  is 
not  liable  for  his  assignee.     Belfs  Diet, 

DERAIGN,  Dereyn,  Dereine,  [L.  Lat 
derationare,  dirationare,  disrationare ;  ^j. 
Fr.  dereiner,  derener,  disreiyncr,  desrener, 
contr.  (oT  deraisner  or  deraisoner.  Spelman.] 
In  old  English  law.  To  prove.  To  "  deraign 
the  warranty  paramount"  Stat.  31  Hen. 
VIIL  c.  1.  Cowell.  See  Glanv.  lib.  2,  c.  3. 
Id.  c.  6,  20.  1  Reeves'  Hist.  123.  SpeU 
man,  voc.  Dtrationare. 

To  disprove  or  refute  the  assertion  of  an 
adverse  party.  Spelman  makes  this  to  be 
the  proper  meaning,  relying  in  particular 
upon  the  etymology  of  disrationare,  (from 
dis,  contrary,  and  ratiocinari,  to  reason.) 
See  more  under  Disrationare. 

To  deny  or  refuse.  "  He  cannot  deraign 
battel."  Dyer,  137.  Sec  Barringt.  Ohs. 
Stat.  328.    And  see  Deresner. 

To  put  out  of  place  or  order ;  to  displace 
or  disarrange ;  to  turn  one  out  of  his  order ; 
to  degrade.  Some  of  the  old  books  give 
the  word  this  sense,  deriving  it  cither  from 
the  Fr.  disarrayer,  to  confound,  or  derayer^ 
desranger,  to  derange  or  displace.  Termes 
de  la  Ley.  Cowell.  Co.  Litt.  136.  Per- 
kins, ch.  1,  s.  3,  G.  This  derivation,  how- 
ever, is  not  approved  by  Spelman. 

DERATION  ARE.  L  Lat  Toderaign, 
See  Deraign,  Dirationare. 
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DERB'.  An  abtn-evijitioii  of  JDerbioj 
Derbyshire.     1  In$t.  Cler.  2a 

DERCHIEF,  Derechief,  Derkhrf*.  L. 
Fr.  Moreover;  a^radn;  repetitioiL  Kelham, 

DERECnO.  Span,  [ftom  L.  Lat  deric- 
tuttiy  q.  v.]  In  Spanish  law.  Law  or  right 
WhiU'i  New  Recop.  b.  4,  tit  4.  Dereeho 
comun;  common  law.  The  civil  law  is  so 
called.     Id.  b.  2,  Ut  13,  c  1,  §  5. 

A  right  Derechos;  rights.  Id.  b.  2, 
tit  2,  c  11,  §5. 

DEHELICT.  FLat  dereUctuM,  dertLic- 
tuai^  Lefty  forsaken ;  as  land  left  dry  by 
the  retiring  of  the  sea.  1  Crabb^t  lUal 
Prop.  109.     Dyer^  326  b. 

Abandoned,  cast  or  thrown  away;  as 
goods  wilfully  cast  away  by  the  owner  on 
bnd,  or  thrown  overboard  at  sea.  IntL  2. 
1.  46.  Bract.  foL  8.  2  Beevei  HUU  9. 
2  BL  Com.  9.  Pro  derelicto  habetur  quod 
dotninu*  ea  msnte  abfeeerity  ut  id  in  numero 
rtrum  tuarum  eu9  noUt ;  ideoque  $tatim 
donUnui  ^u9  este  desinit.  That  is  r^;arded 
as,  or  held  for  derelict,  wl^ch  tlie  owner 
has  cast  away  with  the  intention  of  never 
again  considering  as  his  property;  and 
^erefore  he  immediately  ceases  to  be  its 
owner.  InsU  ub.  sup.  Gx>ods  are  ^*  dere- 
lict which  have  been  voluntarily  abandoned 
and  given  up  as  worthless,  the  mind  of  the 
owner  being  alive  to  the  circumstances  at 
the  time."  Tind^  C.  J.  1  C.  B.  112. 
Broom's  Max.  [261.1     See  Derelictum. 

Deserted  or  abandoned ;  as  a  vessel  vol- 
untarily deserted  at  sea.  2  Kent's  Com, 
467.  3  Id.  246.  Property  is  derelicty  in 
tlie  maritime  sense  of  the  word^  when  it  is 
abandoned  without  hope  of  recovery,  or 
without  an  intention  of  returning.  1  Oal- 
lison's  B.  133.     1  Mason's  R  373,  374. 

1  Sumner's  B.  207,  336,  400.  Ware's  R 
43.  2  Kent's  Com.  367,  note.  3  Id.  246, 
note. 

DERELICTION.  [L»Lderelictio.]  The 
gaining  of  land  from  the  water,  in  conse- 
quence of  the  sea  shrinking  back  below  the 
usual  water  mark ;  the  opposite  of  aUuvion^ 
(q.v.)     2  Boll.  Abr.  170.     Dyer,  326  b. 

2  Bl.  Com.  262.     1  Steph.  Com.  419. 
The  abandonment  of  property.     2  BL 

Com.  9. 

DERELICTUM.  Lat  [from  derelin- 
quere^  to  leave  or  abandon.]  Derelict ;  wil- 
fully abandoned  or  thrown  away.  Inst.  2. 
1.  46.  Bract.  foL  8.  That  which  is  with- 
out an  owner,  or  which  is  not  in  tlie  pos- 
session of  any  one.     Calv.  Lex. 

DERENER,  D^rngner^  Dereyner^  De- 


raignsTj  Dertism'^  Deramsr.  L.  Fr.  To 
prove;toclear  one's  self;  to  deraigD.  Md- 
nam. 

DERESNER.  Norm.  To  deny;  ton- 
fuse.  BarringU  Obs.  StaL  a28,  note  [4 
See  Deraign. 

DBRIITUM,  Dmrictmn,  IHreetmm,  Brie- 
turn.  L.  Lat  |Tr.  droU,  droicU]  BighL 
Spelman.    See  Ihroit^  Directum^  Bight. 

OerlTatiTt  potertis  jui  pateit  mr  wk- 
jo?  piiMitifi.  A  derivative  power  ca&Dot 
be  gp^eater  than  the  primitive  or  originaL 
Noy's  Max.  4^  max.  9.     A  derived  Mm? 

euMt  be  greater  thta  tbtt  from  wkiel  il  ii 

deriTed.     Finch's  Law^  b.  1,  ch.  3,  p.  11. 

DERIVATIVE  (or  SECONDARY) 
CX)NVEYANCEa  Ckmveyances  whick 
presuppose  some  other  conveyance  {dece- 
dent, and  only  serve  to  enlarge,  coafinn, 
alter,  restrain,  restore,  or  transf^^'  the  iih 
terest  granted  by  such  original  conveyaaee. 
3  Bl.  Cbm.  324.  They  are  releases,  coa- 
firmations,  surrrenders,  assignments,  and 
defeasances.    Id. 

DEROBARE.  L.  Lat  [from  Fr.  its- 
robber^  disrober.]  In  old  European  law« 
To  steal;  to  pilfer.     Spelman^ 

DEROGARE.  Lat  Tfrom  de,  firom, 
and  ro^ar«,  to  pass  a  law.]  Inthedvilaod 
old  English  law.  To  derogate  or  diEDiiiisli ; 
to  take  from  or  impair  the  authority,  validi- 
ty or  effect  of  a  law  or  contract ;  to  repeal 
some  clause  of  an  old  law  by  a  new  oae. 
Derogatur  l^  cum  pars  detrahiiur;  a  lav 
is  derogated  from,  when  apart  of  it  istakea 
away.  Big.  50.  16.  102.  Boe  multm 
derogat  chartcs  et  ipsius  fidei;  this  d^o- 
gates  or  takes  greatly  from  the  charter  and 
the  credit  to  be  given  it  Bract  fol  398. 
Quod  mulium  carta  deroget  et  ejus  fidd. 
Fleta,  lib.  6,  c  34,  §  I.  See  Bogegrt, 
Abrogare. 

DEROGATION.  [Lat  derogaHo^  from 
derogarCj  q.  v.]  Diminution  <^  partial  ab- 
rogation ;  the  taking  from  or  impairing  ti»e 
authority  or  effect  of  a  law  or  ccmtract 

DES.   L.Fr.    From.     Kelham. 

DESACCORDAUNT.  L.Fr.DifeeBt; 
varying  from.     Kelham. 

DESADUNQUES.  L.  Fr.  From  that 
time.  •Kelham. 

DESAVOWER.  L.  Fr.  To  disdaim 
or  disavow.     Kelham. 

DESBLEMY.  L.  Fr.  TJnWemisliei 
Britt.  c  68. 

DESCEITZ,  Beseeninct^  Besognt,  Det- 
etgntz.    L.  Fr.     Ungirded.    Kdham. 

DESCEND.  [Lat  detcendert;  LR:^ 


Digitized  by 


Google 


DBS 


(481) 


DBS 


seender,]  To  pass  immediately  from  one 
person  to  another  by  the  operation  of  law, 
as  to  an  heir  on  the  death  of  his  ancestor.* 
When  an  estate  is  said  to  have  descended 
from  A.  to  B.  the  natural  and  obvious 
meaning  of  the  word  is  that  it  is  an  im- 
mediate descent  from  A.  to  B.  Story,  J.  3 
Peters'  R.  68,  91. 

Strictly  and  literally,  to  pass  from  the 
ancestor  to  the  heir  in  the  descending  line ; 
to  pass  downwards.  It  is  constantly  ap- 
plied, however,  to  transmission  in  the 
aseendi'ng^S^e.     See  Descent 

DESCENDANT.  (Xat  descendens,] 
One  who  descends  or  is  descended  from 
another ;  a  relative  in  the  descending  line ; 
the  opposite  oi  ascendant,  (q.  v.) 

Descendants  is  a  good  term  of  descrip- 
tion in  a  will,  and  includes  all  who  proceed 
from  the  body  of  the  person  named ;  as 
grandchildren,  and  great  grandchildren. 
Ambl  397.  2  Vem.  108,  note  3.  2  jGT*/- 
liard's  Beat  Prop,  542. 

DESCENDER.  L.  Fr.  To  descend. 
Sometimes  used  as  a  substantive.  See 
Formedcn  in  the  descender. 

DESCENT,  Discent,    [Lat  descensus; 
Pr.  discent,'\    The  title  by  which  a  man,  on 
the  death  of  his  ancestor,  acquires  his  es- 
tate by  right  of  representation,  as  his  heir 
at  law.     2  Bl  Com.  201.     Co.  Litt.  13  b. 
3   Cru.  Dig.  362.     4   Kent's    Com.  374. 
— Succession  by  law  to  an  estate  in  lands. 
Hallifax,  Ami.  b.  2,  c.  9,  num.  2,  4. — 
Hereditary    transmission     or    succession. 
MaJUs  Hxst.  Com.  Law,  291,  cL  xi — ^Dis- 
cent  is  when  land,  <&;c.,  after  the  death  of 
the  ancestor,  is  cast  by  course  of  law  upon 
the  heir.     Co.  lAtt.  237  b.    2  Crabb's  Real 
Prop.   1012,    §  2390.     The    passage   or 
transmission  of  an  estate  from  the  ancestor 
to  the  heir,  usually  in  the  descending  line.* 
— The  title  to  inherit  land  by  reason  of 
consanguinity,  as  well  where  the  heir  shall 
be  an  ancestor   or  collateral  relation,  as 
Trhere  he  shall  be  a  child  or  other  issue.   1 
Steph.  Com^  357,  note.  This  last  is  the  new 
defiinition  adopted  by  the  English  statute 
8  &  4  Will  IV.  c.  106.    See  Ancestor, 
Seir,  Inheritance. 

*^*  Descent,  as  applied  to  the  trans- 
misBion  of  estates,  is  a  term  wholly  derived 
from  the  feudal  law,  in  which,  after  feuds 
€>T  fiefs  became  hereditary,  it  was  an  estab- 
lished maxim  that  they  should  always  be 
taiuismittcd  downwards  from  father  to  son, 
juid  so  lineally,  while  heirs  continued,  and 
x&eTer  in  the  opposite  direction.  Feud. 
Vol.  L  31 


Lib.  2,  tit  60.  Id.  4,  tit  84.  Esprit  des 
Lois,  liv.  31,  c  33.  Frsk.  Inst.  b.  3,  tit 
8.  2  Bl.  Com.  211.  Hence,  doubtless, 
the  adoption  of  the  word  descent  in  its  full, 
proper,  and  peculiar  sense  of  passage  down- 
wards, as  expressive  of  this  doctrine,  in 
preference  to  the  Roman  term  succession, 
{suecessio,)  which  had  no  such  exclusive 
meaning.  Fsprit  des  Lois,  ub.  sup.  See 
Succession.  The  feudal  law  of  descent  was 
obviously  founded  on  principles  peculiar  to 
the  system,  but  it  had  also  a  quality  which 
seems  to  have  aided  its  reception  and  es- 
tablishment, especially  in  England,  namely, 
its  seeming  conformity  to  the  order  of  na- 
ture. Hence  the  observation  of  Glanville, 
that  an  inheritance  naturally  descends,  ne- 
ver naturally  ascends ;  (hcereditas  naturali- 
ter  descendit,  nunquam  naturaliter  ascendit), 
Glanv.  lib.  7,  c.  1.  Hence,  also,  the  em- 
ployment by  Bracton  of  the  very  expressive 
figure  of  a  heavy  body  falling  downwards, 
to  illustrate  the  old  English  doctrine  of  de- 
scent, as  denoting  the  natural  course  of 
succession.  Descendit  itaque  jus,  quasi 
ponderosum  quid  cadens  deorsum,  recta 
tinea  vel  transversali,et  nunquam  re-ascendit 
ed  vid  qua  descendit ;  the  right  therefore 
descends  like  some  heavy  body  fidling 
downwards,  in  the  right  or  transverse  line, 
and  never  re-ascends  the  same  way  it  de- 
scends. Bract,  fol.  62  b.  See  Fleta,  lib, 
6,  c  1,  §  4.  The  feudal  doctrine  of  de- 
scent was,  however,  adopted  in  England 
with  a  material  qualification  confining  it  to 
lineal  succession.  Collaterally,  the  in- 
heritance was  allowed  to  ascend.  A  latere 
tamen  ascendit.    Bract,  ub.  sup. 

The  ancient  rule,  thus  modified — ^that 
inheritances  shall  lineallv  descend,  but 
shall  never  lineally  ascend — continued  to 
be  a  leading  canon  of  descent  in  English 
law  almost  down  to  the  present  time.  It 
was  abolished  by  statute  3  <k  4  Will.  IV. 
c.  106,  which  declares  that '' every  lineal 
ancestor  shall  be  capable  of  being  heir  to 
any  of  his  issue."  1  Steph.  Com.  378. 
In  American  law,  the  ascent  of  estates  has 
long  been  authorized.  4  Kenfs  Com.  392, 
393,  et  seq.  But,  notwithstanding  this  ma- 
terial departure  from  the  primitive  or  feu- 
dal law  on  this  subject,  the  characteristic 
language  of  that  law  has  been  in  a  marked 
degree  retained;  the  primitive  terms  de-^ 
scent  and  descend  being  constantly  used 
even  to  denote  transmission  in  an  uptoard 
direction.  Thus,  an  inheritance  is  said  to 
*' descend  to  an  ancestor,"  as  ''to  a  &- 
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thcr."  1  Steph.  Com.  376.  2  mmareTs 
Heal  Prop,  c  77.  The  langiia^  of  the 
ftocient  law  of  England,  even  in  Bracton^s 
time,  was  much  more  precise  and  discri- 
minative ;  a  right  or  estate  being  said  to 
oMcend  or  descend  according  as  it  passed 
uptpardi  or  daumwards  in  the  lines  of  con- 
sanguinity. Nunquam  re-cucendit.  Bract. 
foL  62  b.  A  latere  ascendit.  Id.  ibid. 
So,  in  the  Scotch  law,  it  is  said  **  the  sno- 
cession  mounts  upward  to  the  father.*'  ' 
Ersk.  Inst.  b.  3,  tit  8,  §  9.  But  notwith- 
standing the  example  of  very  high  Ameri- 
can authority,  (4  Kent's  Com.  393,  397,) 
the  terms  ascent  and  ascend  have  never 
taken  firm  root  even  in  American  law; 
nor  is  the  derivative  ascendant  employed 
with  the  frequency  which  its  peculiar  pro- 
{^ety  would  seem  to  suggest  See  As- 
cendant 

Descent  was  denoted,  in  the  Roman  law, 
by  the  term  succession  which  is  also  used  by 
Bracton,  and  from  which  has  been  derived 
the  succession  of  the  Scotch  and  French 
jurisprudence.     Sec  Succession  Succession. 

DESCHALENGES.  L.  Fr.  Unchal- 
lenged.    BritL  c.  87. 

DESCHEIEZ.  L.  Fr.  Fallen  down; 
gone  to  ruin ;  gone  to  decay.     Kelham. 

DESCHUER,  Descheur.  L  Fr.  To 
fidl  out,  to  happen ;  to  fall  down.  L.  Fr. 
Diet  Descheu  de  sa  plaint;  falls  from 
his  plaint ;  that  is,  £uls  in  it,  or  loses  the 
benefit  of  it     Kelham. 

DESCLOR,  i>«w/ar.  L.  Fr.  Disclosed; 
set  forth.     Kelham. 

DESCLOS.  L.  Fr.  Not  endoaed. 
Kelham. 

DESCOUNSEILE,  DescounseilU.  L. 
Fr.  Discounselled  ;  not  filled  up ;  unpro- 
vided. Britt.  c.  92.  Kelham.  A  term 
wplied  to  a  church  or  benefice. 

DESCOULPE.  L.  Fr.  Excused;  ex- 
culpated.    Kelham. 

DESCOVENABLR  L.  Fr.  Unfitting, 
unlawful;  not  juridical  Britt.  a  62. 
Kelham. 

DESCOVERT.  L.  Fr.  Opened;  un- 
covered.    Kelham. 

DESCRIPTIO  PERSONJE.  L.  Lat 
Description  of  the  person.  3  Day's  R.  470. 
2  Ld.  Raym.  1437.  2  Stra.  729.  1  HU- 
liardi's  Real  Prop.  606.   2  SelderCs  R.  168. 

DESC^NERS.  L.Fr.  Deciners ;  pled- 
ges in  a  decennary.     Britt.  c  12. 

DESEREENAVANT.  L.  Fr.  From 
henceforth.  StaL  of  Tithes,  18  Kfiw.  UL 
2  Inst.  639. 


DESERT.  (Lat  de$ertre.]  To  k«fe 
or  quit  with  an  mtention  not  to  r^nm ;  to 
forsake  utterly ;  to  abandon. 

DESERTION.  Abandonment;  theaflt 
of  leaving  or  forsakinff  a  service,  duty  or 
person.  The  act  of  forsaking,  deseilii^ 
or  abandoning  a  person  with  wh<»n  one  k 
legally  bound  to  live,  or  for  whom  one  is 
legally  bound  to  provide;  as  a  wife  or 
husband.  See  McUidous  ahsaukmmeM^ 
Malicious  desertsoUn 

DESERVIRE.    L.  Lat    To  serve;  m 
a  feudal  tenant  did  his  lord.     2  BL  Cm. 
284. 
DESES.     L.  Fr.    Decease.    Keikam. 
DESGARNYS.      L.    Ft.      Unwanied. 
BritL  c  4. 

Unfurnished  ;  unprovided,     /if.  e.  183. 
DESnONRA.     Span.     In  Spanish  bv. 
Dishonor ;  injury ;  slander.     Las  PartidaSy 
part  7,  tit  9,  L  1,  6. 

DESICUT.  L.  Lat  Whereas,  fm  tk 
sense  of  opposition).  Dicit  quod  hsbei « 
tcUi  villd  medietaiem  unius  cmrueatm  terns; 
deaicut  nonfuit  dotata  niside  tertiapsrk; 
says  that  she  has  in  such  a  town  a  moiekj 
of  one  carve  of  land,  whereas  she  was  not 
endowed  but  of  a  third  part  Brad,  fel 
314  b,  227  b. 

Inasmuch  aa.  BracL  foL  335  b,  37ft, 
390,  403,  436. 

DESIGN.  In  the  law  of  evidetce 
Purpose  or  intention,  combined  with  risa, 
or  implying  a  plan  in  the  mind.  JBitrr. 
Circ.  IJvid,  331. 

DESIGNARR  Lat  Tomarkorpwiik 
out;  to  designate,  to  assign  or  appoiat 
Calv.  Lex.  Jur. 

DESIGNATIO.  Lat  [from  desiynm, 
q.  v.]  Designation ;  specification.  Dtmf- 
natio  persoMB  ;  designation  of  the  persoa* 
2  PoweU  ofi  Dev.  367,  36a  1  Huliards 
Real  Prop.  499.  Applied  to  a  word  of 
purchase,  as  distinguished  from  a  word  d 
limiUtion.     2  Stra.  802,  804. 

Deugnatie  uiDs   ftnimt   at  cxdni 

ilterill.  The  specification  of  one  persoa 
is  [or  implies]  the  exclusion  of  anothei: 
Co.  LUt.  210.  "  The  law  shall  never  seek 
out  a  person,  when  the  parties  thoais^veB 
have  appointed  one."  Id.  ibid.  See  El* 
Bittsio  uaioi  eit  excluio  tlteriii. 

"  DESIRE  AND  REQUEST,"  in  a  wiB, 
amount  to  a  direction  or  command.  AmkL 
6.  2  Sch.  <fe  Lef.  189.  17  Vese^jm. 
225. 

"DESIRE,"  in  a  will,  held  to  raise  a 
trust  or  bequeat  by  implication.  \Aik.4^ 
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5  V€$ey,  501.  Ambl.  620,  note  (2).  But 
«ee  20  Penn,  8t  R.  268,  where  it  was  held 
^at  words  in  a  will,  expressive  of  desire, 
recommendation  and  confidence,  are  not 
words  of  technical  but  of  common  par- 
iaace,  and  are  not,  primA  faeiey  sufficient 
to  convert  a  devise  or  bequest  into  a  trust 
DES  KE,  (QUE).  L.  Fr.  From  which 
lime ;  since^  ITecham,  Des  kes  a  ore ; 
from  which  time  until  now ;  so  &r.     Id, 

DESMAINTENANT.  L.  Fr.  From 
henceforth;  from  the  present  moment; 
e?en  now ;  forthwith.  L,  Fr,  Diet  Kel- 
kam. 

DESMARIE,  Dernnary^  Desmarietz.  L. 
Ft.  Unmarried.  Kelham.  Marie  ou  des- 
mary  ;  married  or  unmarried.  Yearb.  M. 
8  Edw.  III.  47. 

DESMEMORIADOS.  Span.  In  Span- 
ish law.  Persons  deprived  of  memory. 
Whites  New  Recop.  b.  1,  tit  2,  c.  1,  §  4. 

BESORE,  Deshyrs.  L  Fr.  From  now ; 
from  this  time.  Kelham,  Deeore  en  avanty 
desorenavantj  deeorenaunt ;  from  this  time 
forward;  from  henceforth.  Id,  Stat 
We$tm,  1,  c  84.  1  Bep,  in  Ck.  Appendix. 
DESORMES,  Besoremee,  Deeormait, 
L  Fr.  From  henceforth  ;  hereafter.  Stat 
Wesim.  1,  cc.  3,  7,  11.  Nul  comon  plee 
ne  9oit  desormes  tentiey  &c, ;  no  common 
plea  shall  hereafter  be  held,  &c,  Artie, 
9up,  Chart,  c.  4.  Parnea  gard  de  ceo  de- 
sormes ;  take  care  of  this  in  ftiture.  Yearb, 
M.  8  Edw.  III.  29. 

DESOUBS,  Desoubes,  L.  Fr.  Under. 
Desoubes  le  seale  ;  under  the  seal.  Artie, 
sup.  Chart  c.  1. 

DESOUS,  DesuSy  Desom,  DessouZj  De- 
90Z,  L.  Fr.  Under,  underneath;  here- 
after.    Kelham,     Britt  c.  55. 

DE90UTH.  L.  Fr.  Under;  below. 
Desoutk  le  petit  seale ;  under  the  petty 
(or  privy)  seal.  Artie,  sup.  Chart  c.  6. 
jDesouth  noemea ;  undernamed.  Stat 
Westm,  1,  c.  39.  Desouth  serure;  under 
lock.      Yearb,  M.  5  Edw.  IIL  34. 

DESPARAGER.  L.  Fr.  To  disparage. 
Britt.  c.  67.     See  Disparager, 

DESPEREE.  L.  Fr.  Unforeseen. 
ITelham, 

DESPERATE.  [Lat  desperatus,  from 
desperarey  to  despair.*]  Hopeless ;  without 
hope  of  recovery.  Used  in  inventories  of 
property,  as  a  designation  of  debts  or 
claims  considered  worthless. 

DESPITE,  Despytey  Despight  L.  Fr. 
andEng.  Contempt  DeipHz ;  contempts. 
ITeihant.    See  Departure^  <tc. 


DESPITOUSEMENT.  L.  Fr.  De- 
spiteftilly ;  contemptuously.     Kelham. 

DESPITUS.  L.  Lat  Contempt  See 
Despite, 

A  contemptible,  feeble  or  decrepid  per- 
son.    Fletay  lib.  4,  c.  5,  §  4. 

DESPONSARE.  L.  Lat.  In  old  Eng^ 
lish  law.  To  marry.  Fleta,  lib.  6,  c.  39,  §  3. 
DESPOSORIO.  Span.  In  Spanish 
law.  Espousals ;  mutual  promises  of  fu- 
ture marriage.  White's  New  Recop.  b.  1, 
tit  6,  c.  1,  §  1. 

DESPUNI,  Despunies,  L.  Fr.  Un- 
punished.    Britt.  c  4. 

DESRENABLE.  L.  Fr.  Unreasona- 
ble.    Britt  c.  121. 

DESTREINDRE,  Destreyndre.  L.  Fr. 
To  distrain.     Britt  c  20,  26. 

DESTRER,  Destrier,  Dextrier.  L.  Fr. 
[L.  Lat  dextrarius.l  In  old  records.  A 
war-horse.     Spelman, 

DESTRESSE.     L.  Fr.     Distress;  pro- 
cess to  compel  an  appearance.   Britt  c  26. 
Compulsion.     Kelham. 
The  district   or  bailiwick  of  a  sheriffl 
Britt  c  120.     See  District 

DESTRUCTION.  [Lat  destrucHo;  L. 
Fr.  destruction,]  A  term  used  in  old  Eng- 
lish law,  generally  in  connection  with  waste, 
and  having,  according  to'  some,  the  same 
meaning.  1  Reeves'  nist  Eng,  Law,  886. 
3  Bl  Com,  223.  See  Waste,  Britton, 
however,  makes  a  distinction  between  waste 
of  woods  and  destruction  of  houses ;  {wa^t 
cT  boySy  destruccio'  de  tenemHz),  Britt,  c 
66.     Stat  Marlbr,  c.  17. 

DESTRUERE.  Lat  In  old  English 
law.  To  destroy.  Nullus  liber  homo 
capiatur — aut  aliquo  modo  destruatur; 
no  freeman  shall  be  taken— or  in  any 
manner  destroyed.  Magna  Charta,  c.  29. 
Lord  Coke  construes  destroyed  to  mean, 
forejudged  of  life  or  limb,  disherited  or 
put  to  torture  or  death.  2  Inst,  48. 
Every  oppression  against  law  by  color  of 
any  usuqjed  authority  is  a  kind  of  destruc- 
tion.    Id,  ibid, 

DESTURBER.  L.  Fr.  To  disturb. 
Desturbe ;  disturbed.     Britt  c.  82. 

DESUETUDE,  [from  Lat  desuetudo, 
from  desuescere,  to  disuse.]  Disuse;  ces- 
sation or  discontinuance  of  use. 

DESUS,  Desuz,  Desuis,  Desuys.     L.  Fr. 

Under;     below.       Comprises     desns    le 

nosme  de  peison ;    comprised  under  the 

name  of  mast    Britt  c.  55.     See  Desom. 

Upon ;  above.     Kdhmm.    L.  Fr.  Diet 

Before.     Britt  c  89. 
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DESVESTER,  Bevester.  L.  Fr.  To 
devest;  to  unclothe.  L.  Fr,  Diet  See 
Devest 

DET.  L  Fr.  Debt;  an  action  of 
debt     I>yer,  26  b,  et  passim.     See  Debt. 

DETACHIARE.  L.  Lat  To  seize  or 
take  into  custody  another^s  goods  or  per- 
son. This  word  is  given  by  Cowell,  but 
seems  a  corruption  of  attaehiare^  (q.  v.) 

DETAINER.  [Lat  deientio ;  L,  Fr. 
detenue,]  Detainment  or  detention.  The 
keeping  another  out  of  possession  of  lands 
or  tenements.  3  Bl,  Com,  179.  The 
withholding  possession  of  another's  goods. 
8  StepL  (^m,  624. 

In  English  practice.  A  process  which 
lies  against  persons  in  custody.  1  Arch, 
Pr,  80.     Arch,  N,  PracL  517. 

DETENER.  L.  Fr.  To  detain.  J)e- 
tenaur;  a  detainer;  one  who  detains. 
JBritt.  c  27. 

DETENTIO.  Lat  In  old  English  law. 
Detention  or  detainment,  as  distinguished 
from,  or  in  connection  with  capHo,  (taking). 
Bract,  fol.  156  b.  Injustacaptioetinjusta 
detentio.  Fleta,  lib.  1,  c.  42,  §  1.  Detenr 
tor  ;  %  detainor.     Bract,  uh,  sup. 

In  the  civil  law.  That  condition  of  fact 
under  which  one  can  exercise  his  power 
over  a  corporeal  thing  at  his  pleasure,  to  the 
exclusion  of  all  others.  1  Mackeld.  Civ, 
Law,  236,  §  229.  It  forms  the  substance 
of  possession  in  all  its  varieties.     Id,  ibid, 

DETENUE.  L.  Fr.  Detention.  Iki 
la  prise  et  en  la  detenue ;  in  the  taking  and 
in  the  detention.  Britt,  c.  27.  Hence  the 
name  of  the  action  of  detinue^  (q.  v.) 

DETERMINABLE.  That  which  may 
cease  or  determine  upon  the  happening  of 
a  certain  contingency.  2  Bl,  Com,  121. 
See  Determine, 

DETERMINATION.  [L.  IjaLdetermi- 
na/t'o.]  A  ceasing,  termination,  or  coming 
to  an  end  {terminus),*  Distinguished  from 
expiration,  as  depending  on  contingency. 
See  Determine,  **  Tenant  for  life,  or  his 
representatives  shall  not  be  prejudiced  by 
any  sudden  determination  of  his  estate,  be- 
cause such  a  determination  is  contingent 
and  uncertoin."     2  Bl,   Com,  122.     Ap- 

$lied  to  estates  at  wiH  2  Crabb^s  Real 
^rop,  407,  et  seq, 
DETERMINE.  FL  Lat  determinare, 
from  termintiSj  an  end  or  limit]  To  cease, 
terminate,  or  come  to  an  end,  on  the  hap- 
pening of  a  certain  contingency.*  "  There 
are  some  estates  for  life  which  may  deter^ 
mine  upon  future    contingencies,   before 


the  life  for  which  they  are  created  ex- 
pires. As,  if  an  estate  be  mnted  to' a 
woman  during  her  widowhood^  or  to  a  man 
until  he  be  promoted  to  a  benefice ;  in  these 
and  similar  cases,  whenever  the  contingent 
happens,  when  the  widow  marries,  or  when 
the  grantee  obtains  a  benefice,  the  respec- 
tive estates  are  absolutely  determined  and 
gone."  3  Bl,  Cam.  121.  This  illnstrates 
the  distinction  between  determinatum  and 
expiration. 

To  cause  to  cease  or  terminate;  to  put 
an  end  to,  or  bring  to  an  end.*  Where  a 
tenant  holds  his  estate  at  the  will  of  his 
lessor,  the  latter  may  determine  his  will  and 
put  him  out  whenever  he  pleases.  8  BL 
Com,  145.  2  Crabb's  BecU  Prop.  407,  et 
seq.  If  a  person  determine  his  estate  by 
his  owii  act,  he  shall  not  have  emblements. 
Co.  Utt.  55  b. 

DETESTARL  Lat  In  the  civil  law. 
To  sunmion  or  give  notice  to  one  in  his 
absence,  {ahsenti  denuntiare).  Dig.  50. 16. 
39.  2. 

DETESTATIO.  Lat  In  the  civil  Uw. 
A  summoning  made,  or  notice  given  in  the 
presence  of  witnesses,  (denuntiatio  facta 
cum  testatione).     Dig.  50. 16.  40. 

DETINET.  Lat  (He  detains.)  In 
pleading  and  practice.  A  term  anciently 
used  (as  the  English  equivalent  still  is,)  in 
declaring  in  certain  actions  of  debt,  as 
against  executors  and  administrators,  ^c, 
and  which  has  given  name  to  the  mode  of 
dechiring  in  such  cases;  the  declaration 
being  said  to  be  *^  in  the  deUnei"  Reg, 
Grig.  140.  3  Bl.  Com.  155.  See  Debet 
et  detinet. 

A  term  applied  to  the  action  of  replevin 
where  it  is  founded  on  the  wrongful  deiem- 
turn  of  a  thing.  2  Burr.  Pr.  1.  3  HUTm 
(N.  Y.)  R  282.     4  Id.  603.     6  Id.  613. 

DETINUR    L.Fr.andEng.    [LLrt. 
detentio,  or  breve  vel  actio  de  detentione^   In 
practice.    A  species  of  personal  action  ex 
delicto,  which  lies  to  recover  the  q>ecifie 
possession  of  a  personal  chattef  wron^folly 
detained  from  another,  where  the  ongioal 
taking  was  lawful,  (as  where  tiie  possession 
was  acquired  by  deliveir,  finding,  ^c.»)  or 
its  value,  and  damages  for  its  detention.     3 
Bl.  Com.  151.    F.  N.  B.  138.     Co.  lAU. 
286  b.     1  Tidd's  Pr.  5.     Browne  on  JLc- 
tions,  358.     3  Steph.  Com.  461.     This  waa 
anciently  a  common  remedy  for  the  recor- 
ery  of  charters,  deeds,  and  other  title  pa- 
pers; but  is  now  in  a  great  measure  sopcr- 
seded  in  Engliah  practice  by  the  actioni  <tf 
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trover.  Co.  Litt  286  b.  3  Bl.  Com.  162. 
In  some  of  the  United  States,  it  has  been 
abolished,  and  its  place  supplied  by  replevin. 
2  i\r.  F.  Hev.  SL  [663,J  466,  §  15.  2 
KenfM  Com.  241,  note. 

DETEIACTARE.  L.  Lat  In  old  Eng- 
lish law.  To  draw,  or  drag;  to  draw 
along ;  to  draw  or  drag  a  convict  to  the 
gallows  or  stake.  Detractentur  et  suspen- 
dentur  ;  they  shall  be  drawn  and  hanged. 
FUta,  lib.  1,  c  37,  §  4.  Detraetari  et 
eomburi;  to  be  drawn  and  burned.  Id, 
§2. 

DETRIK  L.  Fr.  Tries ;  tried.  Britt 
c  90.     Ktlham. 

DETT,  Dette,  Dei.  L.  Fr.  Debt;  a 
debt  Artie  sup.  Chart  c  12.  Dedette. 
Britt,  c  28.  Listreine  pur  dette  dont  il 
finest  dettour  ;  distrained  for  a  debt  of  which 
he  is  not  a  debtor,  [which  he  docs  not 
owe].  Stat.  Westm.  1,  c  23.  Art.  mp. 
Chart,  c.  8. 

An  action  of  debt 

DETTEK    L.  Fr. 
83. 

DETTOUR.    L.  Fr. 
e.  28.     See  DetL 

DEUE,    Deve.     L. 


1  And.  4. 
A  creditor. 


Dyer^ 


A  debtor.    Britt. 


Fr. 


Due. 
Rep. 


Rot. 
Ch. 


Pari   4  Hen.   IV.  cited  1 
Appendix. 

DEUNX,(pLofDEUNCES).  Lat  In 
the  Roman  law.  A  division  of  the  as^  con- 
taining eleven  uncice  or  duodecimal  parts ; 
the  proportion  of  eleven-twelfths.  2  Bl. 
Com.  462,  note.  Tayl.  Civ.  Law,  492. 
See  As. 

DEVADIARL  L.Lat  [from  J <? ,  priv. 
and  vadiare,  to  pledge.]  In  old  English 
law.  To  be  discharged  from  giving  ^ge 
(t^ufeum)  or  pledge.  ^rac^.foLl02.  This 
seems  to  be  the  proper  meaning ;  devadior 
tus  in  Domesday  s^ifying,  without  sure- 
ties or  pledges,  dowell.  Although  it  is 
also  used  in  Bracton  in  the  opposite  sense, — 
to  be  bound  by  pledges,  to  have  pledges 
taken.     Bract,  fot  217. 

I>EVALER.  L.Fr.  To  go  downwards; 
to  bring  down.     Kelham. 

DEVANT,  Devaunt,  Devent  L.  Fr. 
Sefore.  Devaxiiieroy  en  son  place;  before 
the  king  in  his  place,  (i  e.  in  his  own  court). 
22^^.  Oriy,  17  d,  nota,  Devaunt  nos  jus- 
tices ;   before  our  justices.     Britt.  c.  46. 

DEVANT  SES  HEURES.  L.Fr.  Be- 
fore this  time;  heretofore.  Yearh.  M.  11 
Hen.  VL  28. 

DEVASTATION.  [Lat  devastatio,  from 
devastarSf  to  waste.]     The  waste  of  the 


property  of  a  deceased  person  by  his  ex- 
ecutor or  administrator.  2  Bl.  Com.  608. 
Sometimes  called  devastavit,  (q.  v.) 

DEVASTAVERUNT.  L.Lat  (pLof 
devastavit,  q.  v.)  They  have  wasted.  A 
term  appUed,  in  old  English  law,  to  waste 
by  executors  and  administrators,  and  to  the 
process  issued  against  them  therefor.  CW- 
ell.     See  Devastavit. 

DEVASTAVIT.  [L  Lat  from  devas- 
tare,  to  waste.]  He  nas  wasted.  Waste 
by  an  executor  or  administrator ;  a  mis- 
management of  the  estate  and  effects  of  the 
deceased,  in  squandering  and  misapplying 
the  assets  contrary  to  the  trust  reposed  in 
him.*  Shep.  Touch.  486.  2  WUliams 
on  Executors,  1629.  2  Oreenl.  on  Evid. 
§  347  a. 

In  practice.  A  return  made  by  a  sheriff, 
(in  addition  to  the  return  of  nuUa  hona^  to 
a  writ  of  execution  against  an  executor  or 
administrator,  signifying  that  he  has  wasted 
the  goods  of  the  testator  or  intestate ;  upon 
which  the  plaintiff  may  have  execution  im- 
mediately agunst  the  defendant  personally, 
hy  fieri  facias  de  bonis  proprOs.  2  THdd^s 
Pr.  1018,  1026.  Shep.  Touch.  486.  6 
Co.  32.     8  Salk.  126. 

An  entry  or  suggestion,  on  record,  of 
waste  by  an  executor  or  administraior, 
made  on  the  part  of  a  plaintiff,  as  the  foun- 
dation of  a  new  writ,  or  of  an  action  of 
debt*   2  7Vrfcr«Pr.lll3,1114.    6(7o.32. 

DEVENER,  Devenir,  Devdgner.  L.  Fr. 
To  come ;  to  become ;  to  fall  to.  L.  Fr. 
Diet     Devenus  ;  come.     Britt.  c.  21. 

DEVENERUNT.  L.  Lat  [from  deve- 
nire,  to  come,  to  come  to ;  or  fall  to.]  In 
old  English  practice.  A  writ  directed  to 
the  escheator,  where  any  tenant  of  the 
king,  holding  in  capite,  died ;  and  his  son 
and  heir  being  within  age,  and  in  the  king's 
custody,  died ;  commanding  the  escheator 
that  by  the  oaths  of  good  and  lawful  men 
he  inquire  what  lands  and  tenements,  by 
the  death  of  the  tenant  cam£  to  (devene- 
runt)  the  king.  Termes  de  la  Ley.  Corn- 
ell.    Dyer,  369  b.     Com.  616. 

DEVENIO.    L.  Lat     [L.  Fr.  demgrye:\ 

1  become.  Devenio  vester  homo  ;  (Fr.  jeo 
devdgne  vostre  home,)  I  become  your  man. 
The  first  words  of  the  ancient  form  of  doing 
homage.  Bract  foL  80.  Fleta,  lib.  3,  c^ 
16,  8  20.     Litt  sect  86.     Co.  Litt  64  b. 

2  Bl.  Com.  64. 

DEVENIT.  L.  Lat  Comes  or  Ms. 
Distinguished  from  deseendit  Cro.  Car. 
427,  430. 
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DEVER,  BtyvtT.  L.  Fr.  To  owe; 
onght     Z.  Fr,  Diet     Kelham. 

DEVERH,  DevU.  L.  Fr.  Against 
Devers  U  chief e  aeigmour,  Briit,  c  74. 
Tearh.  T.  3  Edw.  IIL  9,  23,  et  pasnm. 

Towards.  Devers  le  fyn  ;  towards  the 
end.     Kelham, 

DEVEST.  [L  Fr.  devetter,  desvester  ; 
L.  Lat  devestire,  q.  v.]  In  old  English  law. 
To  take  away ;  to  deprive  of,  as  a  posses- 
sion, title,  or  estate ;  the  opposite  of  tntesL* 
Terme$  de  la  Ley,  Covoell,  See  DevesHre, 
Sometimes  written  divest;  but  devest  has 
the  support  of  the  best  aathoritj.  Co, 
LitU  15  a,  b.  UaU^s  Anal,  sect  xxxiL 
See  Invest. 

In  modem  law.  To  take  or  draw  away. 
"The  whole  estate  was  devested  and  drawn 
out  of  the  feoffees."  4  Kent's  Com.  240. 
"  The  feofl&nent  made  by  the  feoffees  de- 
vested all  the  estates."     id.  ibid. 

To  strip  or  deprive.  "The  statute  de- 
vuted  the  feoffees  of  all  the  estate."  Id. 
239.     See  Vest. 

DEVESTIRE.  L.  Lat  [from  de,  priv. 
and  vestircy  to  cloth,  from  vestis,  a  gar- 
ment] In  feudal  law.  To  take  away  an 
investiture ;  to  deprive  of  possession  of  a 
fee  or  feud.  Feud.  Lib.  1,  tit  7.  Calvin 
de  Verb.  Feud. 

DEVIATION.  In  marine  insurance. 
A  voluntary  departure,  without  necessity, 
or  any  reasonable  cause,  from  the  regular 
and  usual  course  of  the  specific  voyage  in- 
sured. Park  on  Ins,  294,  ch.  17.  1 
Marshall  on  Ins.  183.  Hughes  on  Ins. 
189,  (Am.  ed.  1883).  3  Kenfs  Com. 
312. 

A  deviation  is  the  increasing  or  varying 
the  risks  insured  against,  without  necessity 
or  reasonable  cause.  1  Phillips  on  Ins. 
480,  (ed.  1840).  A  deviation  is  not  merely 
going  out  of  the  direct  or  usual  course  of 
title  voyage,  but  it  comprehends  unusual 
and  unnecessary  delay,  or  any  other  act  of 
the  assured,  or  his  agents,  which,  without 
necessity  or  inst  cause,  increases  or  changes 
the  risks  iucluded  in  the  policy.  Id.  481. 
Going  out  of  the  way  or  stopping  for  any 
other  purpose  than  to  save  life  or  to  relieve 
a  vessel  in  distress,  is  a  deviation.  2  Wash. 
G.  C.  R.  80.  2  Craneh's  R.  268.  1  Sum- 
nsr's  R.  400,  328.  3  Kenfs  Com.  312— 
818.  Abbott  on  Sh^.  (Perkins'  ed.)  [361], 
441,  notes. 

BEYIER,  Devyer.  L.  Fr.  To  cBe.  De- 
vie,  devia,  devy ;  dies.  Litt.  sect  2,  4, 
Deviont ;  (they)  die.    Id.  sect  4.  | 


DEVISA,  Divimi.    L.  Lot    A  derise. 

DEVISABLE.  Capable  of  being  de- 
vised 1  Powell  on  Dtv.  165.  2  BL 
Com.    ^7^ 

DEVISARE.  L.  Lat  la  old  Bn^Hsh 
law.  To  devise.  Devimvit ;  he  ^eviaed. 
See  Devisavit  vel  fum. 

Devisamentum ;  divi^aHo;  a  derise. 
Rast.  Entr.  486. 

DEVISAVIT  VEL  NON.  L.  Lat  (Did 
he  devise  or  not?  Was  there,  in  fiaet,  a 
will  or  not?  Will  or  not  will?  2  ifcp. 
in  Ch.  308.)  In  practice.  An  issue  di- 
rected by  a  court  of  equity  to  a  court  of 
law,  to  try  the  vafidity  of  a  will,  upon  some 
alleged  objection  of  fact ;  such  as  fraud,  or 
incapacity  on  the  part  of  the  testator.*  1 
Powell  on  Dev.  626, 628,  and  note.  1  Stones 
Eq.  Jur.  §  440.  1  W.  Bl.  96.  1  lUp.  « 
Ch.  191.  2  Id.  303.  3  Jone^  Law  R. 
154. 

DEVISE.  L.  Fr.  In  old  English  kw. 
A  boundary ;  a  division  line,  or  space  sepa- 
rating lands.  De  devises  et  de  boundss 
entre  vei^ns;  of  divisions  and  bounds  be- 
tween neighbors.  Britt  c  42.  8i  devises 
entrs  veisins  soient  arres ;  if  division  Uses 
or  spaces  between  neighbors  be  ploughed 
up.     Id.  ibid. 

A  court     LL.  Oul.  Conq.  L  5. 

DEVISR  L.  Fr.  and  Eng.  [L  Lat  ifo- 
tnsamentum,  devisatio,  devisa,  or  divisa ; 
from  Fr.  deviser;  Lat  dividere,  to  divide.] 
A  gift  or  disposition  of  lands  or  other  resl 
property,  by  a  last  will  and  testaaient* 
2  Bl.  Com.  373.  4  Kenfs  Com.  501,  and 
note.     2  Nilliard's  Real  Prop.  474. 

A  will  of  lands,  or  other  real  estate.  1 
Powell  on  Dev.  7—9.  2  BL  Com.  873. 
4  Kenfs  Com.  501. 

The  Latin  form  of  this  word  {divissu,) 
would  seem  to  show  that  the  origiBal  ^id- 
ling was  divise.  See  Divisa.  The  word 
devisisset,  however,  occurs  in  Domesday. 
Coipell,  voc.  Devisere.  Devise  (itrtso,)  ia 
used  by  Glanville  to  signify  a  division  or 
disposition  of  personal  property.  Glanw. 
lib.  12,  c.  20.  SpelmoHy  voc  Divisa.  But 
it  is  now  exdunvely  employed  to  denote  a 
disposition  of  real  estate,  as  distinguished 
from  a  bequest  of  personaL  2  Bl.  Com. 
373.  1  Stepk.  Com.  557.  A  devise  is  said 
to  be  not  a  conveyance  by  the  common  kw, 
but  by  custom  and  statute.  3  8alk.  127. 
See  united  States  Digest,  Devise. 

To  DEVISE.  [L.  ¥t.  deviser;  L  Lat 
devisare."]    To  give  or  du^Kwe  of  iaiMla  or 


Digitized  by 


Google 


DIA 


(487) 


Die 


heredHaments  by  will ;  to  make  a  w31  of 
lands.*  1  Powell  on  Dev,  c.  2.  2  Bl. 
Com.  373,  et  seq.  In  old  law,  to  dispose 
of  chattek  by  will.  FincKs  Law,  b.  2, 
c  16. 

To  frame  or  draw  an  instroment,  as  a 
conveyance  or  assnranoe,  by  eoonsel.  This 
word  is  used  in  JRosvfelPs  case,  (5  Co,  10  b,) 
sa  advise  is  in  HigginboiUmCs  case^  wbicn 
follows,  {Id,  ibid.)  both  being  treated  in 
some  d^ree  as  synonymoos.  Cro,  Eliz, 
«d7,  298,  8.  C.  See  Dyer,  31  b.  The 
phrase,  ^' shall  be  reasonably  devised,  ad- 
vised or  required,"  continues  to  be  used  in 
covenants  in  deeds  for  further  assurances. 

DEVISEE.    The  person  to  whom  lands 
or  other  real  property,  are  devised  or  given 
by  will.     1  Powell  on  Dev,  c.  7. 
,    DEVISER.    L.  Fr.     To  devise. 

Some  make  the  proper  meaning  of  this 
word  to  be,  to  speak;  others,  to  will,  Co, 
Idtt,  111  a.  Brande,  It  is,  more  correct- 
ly, to  divide,  or  distribute,  from  the  Lat. 
dividere,  ffouard^s  Diet,  cited  4  ICenfs 
Com,  501,  note. 

DEVISOR.  A  giver  of  lands  or  real 
estate  by  will ;  the  maker  of  a  will  of  lands ; 
a  testator.  1  Powell  on  Dev,  c.  5.  1 
Sieph.  Com,  644. 

DEVON'.  An  abbreviation  of  i>«von£a, 
Devonshire.     1  Instr.  Cler,  28. 

DE  VOROE,  Devors.  L.  Fr.  Divorce ; 
%y  or  the  divorce.     Britt  c.  51,  107. 

DEVYER.  L.  Fr.  To  die.  Devya; 
died.     Yearh.  T.  1  Edw.  IL  11. 

DEX.     Norm.     God.    Kelham. 

DEXTANS.  Lat  In  the  Roman  law. 
A  division  of  the  <w,  consisting  of  ten 
uncice;  ten-twelfths,  or  five-sixths.  2  Bl, 
Com,  462,  note  (w).  Taylor*8  Civ.  Law, 
492. 

DEY.  L.  Fr.  Ought  Dey  apper; 
ought  to  appear.     Pet  Assaver,  §  30. 

DEYNS  AGE.  L.  Fr.  Within  age. 
J>yer,  65,  (Fr.  ed.) 

DEYVER,  Deiver.  L.  Fr.  To  owe; 
on^t     Kelham.     Deyvent ;   ought     Id, 

DEZ,  Deze.    L.  Fr.     Ten.     Kelham. 

DEZINER,  Dezyner,  L.  Fr.  A  de- 
tnner ;  one  of  a  decenna^-  Ckiefe  dezy- 
ner  del  hundred  de  F.  Yearh,  H.  6  Edw. 
III.  27.     Les  dezinersi    P.  7  Edw.  IH.  15. 

BL  ET  FL  L.  Lat  In  old  writs.  An 
BM>reviation  of  dilecto  et  fdeli  ;  (to  his  be- 
loved and  faithful).  Beg.  Grig.  17,  et  passim. 

BIACONTJS.  Lat  Deacon;  a  deacon. 
Ood.  1.  S.  6,  20.  See  Spelman  for  a  full 
explanaUoD. 


AIAAOXH,    AcaJo;^.       Gr.     ffrom    iiaiixofiat, 

to  succeed.]  In  the  civil  law.  Succes- 
sion, iicpr  Siaioj(iis  rdv  KaTt6»Tia¥\  Concern- 
ing the  succession  of  descendants.  Nov. 
118,  c  1. 

DI^^ETA.  Lat  In  the  civil  law.  A 
parlour ;  an  apartment  in  a  house.  Cod. 
4.  65.  8. 

DIALOGUS  DE  SGACCARIO.  L. 
Lat  Dialogue  of,  or  about  the  Exchequer. 
An  ancient  treatise  on  the  court  of  exche- 
quer, attributed  by  some  to  Gervase  of 
Tilbury,  by  others  to  Richard  Fitz  Nigel, 
bishop  of  London  in  the  reign  of  Richard  I. 
It  is  quoted  by  Lord  Coke  under  the  name 
of  Ockham.  CrabVs  Hist.  Eng.  Law,  71. 
See  Blackst,  Law  Tr.  94.  Mr.  Madox 
thinks  it  was  composed  in  the  reign  of 
Henry  II. 

AIAOHKH,  A(a0<fin}.      Gr.    [from  SiartBriftt,  tO 

dispose.]  In  the  civil  law.  A  will  or 
testament  Dig,  prooem.  §  6.  Dig,  26.  8. 
Nov.  119,  c.  9. 

AIATAEIZ.  Aioro^if.        Gr.     Ffrom     iiariffou, 

to  ordain.]  In  the  civil  law.  A  con- 
stitution, or  ordinance.  Nov.  66.  The 
Novels  (Novelise)  of  Justinian  and  his  suc- 
cessors are  designated  by  this  word  through- 
out 

DIATIM.  L.  Lat  [from  dies,  day.] 
In  old  records.  Daily,  every  day;  from 
day  to  day.     Spelman. 

DIBENDRE.   L.  Fr.   Friday.   Kelham. 

DICA.  L.  Lat  In  old  English  law. 
A  tally  for  accounts,  by  number  of  cuts, 
(taillees,)  marks  or  notches.  Cowell.  Lib. 
Bub,  Scacc.  cited  ibid.     See  Tallia,  Tally. 

DICEL.   L.Fr.   Of  this  same.   Kelham. 

DICERE.  Lat  In  old  English  law. 
To  say,  to  speak ;  to  deliver  or  pronounce, 
as  a  verdict  Dicere  veritatem,  (verum;) 
to  say  or  speak  the  truth.  Bract.  foL  292, 
M  cum  xxiiii  veredictum  suum  dixerint; 
and  when  the  twenty-four  shall  have  pro- 
nounced their  verdict  Id.  ibid.  See 
Dictum, 

DICT.     L.Fr.    A  word.     Kelham. 

DICTIO.  L.  Lat  [from  dicere,  q.  v.] 
In  old  English  law.  A  word ;  an  expres- 
sion. Si  aliqua  dictio  duos  contineat  intel- 
lectus;  if  any  word  contain  two  meanings. 
Bract,  fol.  34.     FUta,  lib.  5,  c.  41,  §  4. 

DICTUM,  (pi.  DICTA).  L.  Lat  [from 

dicere,  to  say.j     A  saying  or  remark ;  an 

opinion  expressed  by  a  judge  in  deciding  a 

I  cause  or  question,  either  aside  from  uie 

point  to  be  decided,  and  hence  said  to  be 

I  extra-judicial,  or  obiter,  (by  the  way) ;  or 


Digitized  by 


Google 


DIE 


(488) 


DIE 


given  without  deliberation,  as  a  hasty 
opinion  at  nisi  prtus,*  Lord  Mansfield,  in 
^tunderson  v,  Rowles,  observed  upon  an 
opinion  of  Lord  Holt,  cited  on  the  argoment 
of  the  caose,  "  that  is  an  obiter  saying  only, 
and  not  a  resolution  or  determination  of  the 
court,  or  a  direct,  solemn  opinion  of  the 
great  judge  from  whom  it  dropped.  This 
dictum  of  Lord  Chief  Justice  Holt's  is  no 
formed  decisive  resolution,  no  adjudication, 
no  professed  deliberate  determination.''  4 
Burr,  2064,  2068.  These  extra-judicial 
dicta  are  not  usually  considered  as  binding 
upon  courts.  2  Powell  on  Dev,  (by  Jar- 
man,)  200.  2  Kent's  Com.  177,  835.  In 
some  cases,  however,  they  are  treated  with 
great  consideration.  Lord  EUenborough, 
10  Hasty  189.  See  the  observations  of 
Lord  Brougham  on  nisi  prius  dicta.  2 
BelPs  Appeal  Cases,  21,  22.  And  see  16 
Howard's  R.  276,  287. 

An  assertion  or  statement  Gratis  dic- 
tum; a  gratuitous  or  voluntary  representa- 
tion ;  one  which  a  party  is  not  bound  to 
make.  2  Kent's  Com.  486.  Simplex  dic- 
tum ;  a  mere  assertion ;  an  assertion  with- 
out proof.     BracU  foL  320. 

In  old  practice.  The  verdict  of  a  jury. 
Literally,  "a  sapng."  Originally  entered 
on  record  thus — Dicunt  super  sacramentum 
suum;  say  upon  their  oatL  Plac.  Cor. 
Just.  Itin.  in  Com.  Line.  Ann.  56  Hen.  UL 
Bot.  29,  in  dors.  Sijuratores  in  dicto  suo 
perseverent;  if  the  jurors  persist  in  their 
verdict  Bract.  foL  201.  Si  velint  emtn- 
dare  dictum  suum;  if  they  wish  to  amend 
their  verdict  Id.  fol  296.  See  Id.  fol 
292.  Fleta,  lib.  5,  c  22,  §  10.  Dictum 
is  one  of  the  component  parts  of  the  word 
verdict,  (veredictum,  q.  v.) 

DICTUM  DE  KENILWORTH.  L. 
Lat  The  edict  or  declaration  of  Eenil- 
wortL  An  edict  or  award  between  king 
HeniT  IIL  and  all  the  barons  and  others 
who  had  been  in  arms  against  him ;  and 
so  called  because  it  was  made  at  Eenil- 
worth  castle  in  Warwickshire  in  the  51st 
year  of  his  reign,  A.  D.  1266;  containing 
a  composition  of  five  years'  rent  for  the 
lands  and  estates  of  those  who  had  forfeited 
them  in  that  rebellion.  Blount.  2  Reeves* 
Hist.  Eng.  Law,  62.  Holies  Hist.  Com. 
Law,  10,  and  note. 

DIEI  DICTIO.    Lat    In  the  Roman 
'  law.    The  notice  given  by  a  magistrate  that 
he  intended  to  impeach  a  certain  citizen, 
(whom  he  mentioned  by  name,)  of  a  cer- 1 
tain  crime,  before  the  people,  on  a  certain  | 


day.     Hallifax,  AnaL  b.  3,  ch.  13,  i 
40. 

DIEM  CLAUSrr  EXTREMUM.  L 
Lat  (He  closed  his  last  day;  he  died.) 
In  English  practice.  A  writ  founded  oi 
the  statute  of  Madbridge,  (c  16,)  ancient- 
ly issued  out  of  chancery  to  the  escbeafcor 
of  the  county,  after  the  death  of  any  of  the 
king's  tenants  in  Mi/>»to,toinquirebya  jniy 
of  what  lands  he  died  seised,  and  of  irhk 
value,  and  who  was  the  next  heir  to  him, 
and  to  take  the  lands  into  the  king's  hand. 
Reg.  Grig.  291  b.  F.  li.  B.  251,K  2 
Reeves'  Hist  327.     3  Id.  55. 

A  writ  awarded  out  of  the  exchequer 
after  the  death  of  a  crown  debtor.  Termet 
de  la  Ley.  This  writ  is  still  in  use  in  Eng- 
land, the  sheriff  being  commanded  by  it  to 
inquire  by  a  jury  when  and  where  the  crown 
debtor  died,  and  what  chattels,  debts  and 
lands  he  had  at  the  time  of  his  decease, 
and  to  take  and  seize  them  into  the  ciowb's 
hands.     4  Steph.  Com.  47,  48. 

DIEMANE.  L.  Fr.  Sunday.  Ed- 
ham. 

DIES.  Lat  In  the  civil  law.  Day; 
a  day ;  the  day.  More  Romano,  dies  h 
media  nocte  incipit,  et  sequentis  noetis  media 
parte  finitur;  italic  qutdquid  in  his  viginii 
quatuor  horis,  id  est,  duabus  dimidiatit 
noctibus  et  luce  medid,  actum  est,peritide 
est,  quasi  quavis  hora  lucis  actum  etset 
According  to  the  Roman  custom,  a  dsj 
begins  at  midnight,  and  ends  in  the  middle 
of  the  following  night ;  whatever,  there- 
fore, is  done  in  these  twenty-four  hours, 
that  is,  in  two  half-nights  and  the  dayligbt 
between,  is  the  same  as  though  it  were 
done  at  any  hour  of  the  davlight  JH^^ 
2.  12.  8, 

Day  ;  the  day  or  date  of  an  instrumest 
In  omnibus  obligationibus,  in  quibus  dies 
nonponitur,prcesenti  die  debetur.  In  all  ob- 
ligations in  which  a  date  is  not  pat,  the 
debt  or  obligation  commences  on  the  pres- 
ent day,  that  is,  immediately  on  execution. 
Dig.  50.  17.  14.  Sine  die  et  consnU; 
wiUiout  date  and  consul's  name.  Id.  20. 
1.  34. 1. 

DIEa  Lat  [Fr.  jour.]  In  oW  Eng- 
lish law.  Day,  a  day ;  days.  Clara  dies; 
day-light  Bract,  fol  137  b.  Dies  Solitt 
(L.  Fr.  Dimaigne,)  Sunday;  Dies  Luna, 
(L.  Fr.  Dilunsj)  Mojiday;  Dies  Martit, 
(Fr.  Dimar,)  Tuesday;  Dies  MercurUt 
(Fr.  Dimecre,)  Wednesday;  Dies  Jo9iSy 
(Fr.  Dijau,  Dijou,)  Thursday;  Diss  Ve- 
neris, (Fr.  Dibendre,)  Friday;  Dies  S^ 
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iumi,  (Fr.  DissaUj)  Saturday.  Law  Lat 
Diet    Kdham. 

Provisions  or  maintenance  for  a  day, 
(did  alimonium),  Spelman,  Dies  de  fir- 
ma  ;  &  day  of  farm  or  rent ;  i.  e.  a  day's 
entertainment  as  a  rent  Domesday,  cited 
ibid.  See  Firma,  The  king's  rents  were 
anciently  reserved  in  provisions,  (firmee 
or  feormee)  ;  that  is,  in  so  many  days'  and 
nights'  provisions.     CoweU.     Spelman, 

A  day  of  appearance  in  court,  or  contin- 
uance. FUia,  lib.  2,  c  66,  §  15.  Co.  Litt 
134  b.     See  Day. 

Diet  Ineeptni  pro  eompleto  habetir.    A 

day  bc^n  is  considered  as  completed. 
£eir$  Diet  voc  Computation  of  time, 

DIES  AMORIS.  L.  Lat  In  old  Eng- 
lish practice.  A  day  of  &vor  or  indul- 
gence ;  supposed  to  be  the  same  with  the 
guarto  die  poet,  as  granted  by  the  favor  of 
the  court  Co.  Litt.  186  a.  Crabb's  Hist. 
£ng.  LaWj  218.  It  seems,  however,  to 
have  rather  signified  any  day  granted  by 
the  court  to  a  party,  as  a  matter  of  indul- 
gence, or  out  of  the  usual  course  of  pro- 
ceedingSy  as  with  a  view  to  an  amicable 
disposition  of  the  suit  Bract  foL  868, 
369.  Fleta,  lib.  6,  c  14,  §  18.  It  might 
he  obtained  after  a  default,  and  if  so  ob- 
tained by  a  defendant  without  any  mention 
of  the  de&ult,  it  amounted  to  a  waiver 
of  it  Dract  ub.  sup.  2  Beeves^  Hist 
60. 

DIES  A  QUO.  Lat  (The  day  from 
which.)  In  the  civil  law.  The  day  from 
which  a  transaction  begins ;  the  commence- 
ment of  it ;  the  conclusion  being  the  dies 
ad  quern.  1  Maekeld.  Civ.  Law,  168,  §  172. 
See  A  quo. 

DIES  COMMUNES  IN  BANCO.  L. 
Lat  In  English  practice.  Common  days 
in  banc,  or  bench,  (or,  in  the  bench). 
Stated  days  of  i^pearance  in  the  courts ; 
called  also  common  return  days.  Crabb^s 
Hisi.  217.  2  Reeved  Hist  66,  67.  See 
DayM  in  bank.  According  to  Fleta,  they 
were  termed  common,  as  being  equally 
common  to  all  suitors,  (pariter  omnibus 
eammunesS.     Fleta,  lib.  2,  c  86. 

The  title  of  the  statute  61  Hen.  IIL  reg- 
ulating the  returns  of  writs  and  the  con- 
tinoance  of  proceedings  in  term.  CraWs 
Hist.  159.     2  Beeves^  Hist  ub.  sup. 

JDIES  DATUS.  L.  Lat  In  practice. 
A  day  given.  A  day  or  time  of  respite 
given  by  the  court  to  a  defendant  in  an 
action;  an  adjournment  or  continuance. 
Mro*   jihr.  Continuance.    A  continuance 


before  the  count  or  declaration.  Hardr* 
866,  866.     See  Continuance. 

Dies  datus  in  banco  ;  a  day  given  in  the 
bench  (or  court  of  Common  Pleas).  Bract. 
foL  267  b,  861.  A  day  given  in  bank,  as 
distinguished  from  a  day  at  nid  prius. 
Co.  Utt  186.     See  Bank. 

Dies  datus  partibus  ;  a  day  given  to  the 
parties  to  an  action ;  an  adjournment  or 
continuance.     Crabb^s  Hist  217. 

Dies  datus  prece  partium;  a  day  given 
on  the  prayer  of  the  parties.  Bract,  foL 
868.  Oilb.  C.  Pleas,  41.  2  Beeves' HUt 
60. 

DIES  DOMINICUS.  Lat  [L.  Fr. 
diemane,  dimaiffne,  dymain,]  The  Lord's 
day;  Sunday.  Cod.  8.  12.  11.  Const 
Leonis  Aug.  64. 

Dies  dominleos  Bon  est  jnridiens.  Sun- 
day is  not  a  court  day,  or  day  for  judicial 
proceedings,  or  legal  purposes.  Co,  Litt. 
186  a.  Jvoy'«  Max,  2.  Wingate's  Max,  7, 
max.  6.     Broom's  Max,  19.     The  Sabbtth- 

day  is  no  day  for  law  eases^    Finch's  Law, 

b.  1,  ch.  8,  num.  1.  See  Cod.  8.  12.  11. 
See  Sunday, 

DIES  EXCRESCENS.  LLat  In  old 
English  law.  The  added  or  increasing 
day  in  leap  year.     Bract,  fol.  369,  359  b. 

DIES  FASTI.  Lat  In  the  Roman 
law.  Days  on  which  the  courts  were 
open,  and  justice  could  be  legally  adminis- 
tered ;  days  on  which  it  was  lawful  for  the 
prsetor  to  pronounce  (fari)  the  three  words, 
DO,  Dico,  ADDico.  1  Macksld.  Civ.  Law, 
24,  g  36,  and  note.  3  Bl.  Com.  424,  note. 
Calv.  Lex.  Jur.  Hence  called  triverbial 
days ;  answering  to  the  dies  juridici  of  the 
English  law. 

DIES  FERIATL  Lat  In  the  civU 
law.     Holidays.     Dig.  2.  12.  2,  9. 

DIES  GR ATLE.  L.  Lat  [L  Fr.  jour 
de  grace.]  In  old  English  practice.  A 
day  of  grace,  courtesy  or  favor.  Co,  Litt 
1 34  b.  The  quarto  die  post  was  sometimes 
so  called.     Jd.  186  a. 

DIES  IN  BANCO.  L.  Lat  In  prac- 
tice. A  day  (or  days^  in  banc ;  a  day  in 
the  bench,  or  court  ot  Common  BencL 
3  Bl.  Com.  277.  Bract  fol  361,  362. 
See  Days  in  bank. 

DIES  INTERCISL  Lat  In  the  Ro- 
man  law.  Divided  days;  days  on  which 
the  courts  were  open  for  a  part  of  the  day. 
Calv.  Lex.  Jur.  1  Mackeld.  Civ.  Law,  24, 
§  86,  note. 

DIES  JURIDICUS,  (pL  DIES  JURI- 
DICI).   Lat    In  practice.    A  court  or 
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joiidical  day ;  a  day  for  jadicial  proceed- 
ings or  legal  puqK>Bea.  CUrke*8  Proa. 
Cur,  Adm,  tit  1.  Di€$  juridid  are  other- 
wise termed  in  the  old  books,  tempi  cauve- 
nabUs.  BritL  c  52.  Co.  LitL  135  a. 
The  term  is  derived  from  the  civil  law. 
Omnes  dies  juhemu9  et$e  juridicoB.  Cod. 
3.  12.  7. 

DIES  LEGITIMUS.  Lat  In  the  civil 
and  old  English  law.  A  lawful  or  law 
day ;  a  term  day.  Halli/ax^  Anal.  b.  3,  c. 
0,  §  6.  BracL  foL  334  b.  A  day  of  ap- 
pearance.    Id.  foL  359. 

DIES  MARCni^.  L.  Lat  In  old 
English  law.  A  day  of  the  march,  or  bor- 
der. A  day  of  meeting  of  the  English 
and  Scotch,  anciently  appointed  to  be  held 
annually  on  the  marches  or  borders,  to  ad- 
just all  differences,  and  to  preserve  the  ar- 
ticles of  peace.     Co  well.     Tomlim. 

DIES  NEFASTL  Lat  In  the  Roman 
law.  Days  on  which  the  courts  were 
closed,  and  it  was  unlawful  to  administer 
justice;  answering  to  the  dies  nan  juridid 
of  the  English  law.  1  Mackeld.  Civ.  Law^ 
24,  §  35,  note.     See  Dies  fasti. 

DIES  NOX.  An  abbreviation  of  Dies 
non  juridicus,  (q.  v.) 

DIES  NON  J IIRIDICUS.  K  Lat  In 
practice.  A  day  not  juridical ;  not  a  court 
day.  A  day  on  which  courts  are  not  open 
for  business,  such  as  Sundays  and  some 
holidays;  as  Christmas,  Good  Friday  and 
Easter  in  England ;  and  the  fourth  day  of 
July,  and  (in  some  places)  the  first  day  of 
January  in  the  United  States.*  3  Chitt. 
Gen.  Pr.  104,  107.  Wharton's  Lex.  voc 
Holiday. 

DIESPACIS.  L.Lat  In  old  English 
law.  Days  of  peace.  According  to  Sir 
Henry  Spelman,  the  Saxons  and  Normans 
divided  the  year  between  God  [or  the 
church]  and  the  king ;  calling  those  days 
and  parts  of  the  time  which  were  assigned 
to  the  former,  dies  pads  eeelesiWf  (days  of 
the  peace  of  the  church,)  and  the  residue 
dies  pads  regis,  (days  of  the  king's  peaoeV 
CraWs  Hist.  Eng.  Law^  35.  Spelman  s 
Orig.  of  Terms^  cited  ibid. 

DIES  SOLARIS.  L.  Lat  In  old  Eng- 
lish law.  A  solar  day,  as  distingaished 
from  what  was  called  dies  lunaris^  (a  lunar 
day);  both  composing  an  artificial  day. 
BracL  fol.  264.     See  Day. 

DIES  S0LI8.  Lat  In  civU  and  old 
English  law.  Sunday,  (literally,  the  day 
of  the  sun).     So  called  in  Cod.  8.  19.  7. 

DIES  UTILES.    Lat     L^  the  Roman 


law.  Available  days.  InH.  3. 10. 6.  D^ 
on  which  a  party  having  knowledge  tluit 
an  inherilaiMe  was  open  to  him^  might 
apply  to  the  judge.  Cooper's  trans.  S«e 
UUlis. 

DIET,  i>yei.  Li  Scotch  practioe.  Hm 
sitting  of  a  conrt  3  How.  SL  TrieU^ 
654. 

An  appearance  day.     BeWs  Diet 

A  day  fixed  for  the  trial  of  n  criimiui 
cause.  2  Alison's  Pr.  348.  2  Brow't 
B.  240. 

A  criminal  cause  as  pr^ared  for  tiiaL 
1  Brown's  E.  268.  2  Id.  141.  "  Deacftii^ 
the  diet"     Arkley's  B.  481. 

DIETA,  Di4gta.  h.  Lat  [from  dies,  t 
day.]  In  old  English  law.  A  day's  joo^ 
ney,  {iter  wUus  aid).  Spdmwu.  BntL 
foL  135  b,  163,  235  b,  35D.  Treby,  C.  J. 
1  Ld.  Raym.  432,  433.  According  to 
Bracton,  {icL  235  b,)  a  reasonable  Ms 
consisted  of  twenty  milea.  Blaekstote 
makes  this  to  be  the  computation  of  Sir 
Matthew  Hale,  but  Hale  merely  r^tfs  to 
the  passage  in  Bracton,  (foL  235  b,)  whidi 
Blackstone  has  not  qaoted.  HaieemF. 
N.  B.  184,  note.  3  Bl.  Com.  2ia  See 
FUta,  lib.  4,  c.  28,  §13. 

A  day's  work.  FUta,  lib.  2,  e.  73,  §  1 
CiweU. 

A  day's  expenses.    FUta^  lib.  2,  &  14, 

DIET-^COMPUTAT^  L.  Lat  h 
old  practice.  Journeys  accouAts.  litersDj, 
dayr  journeys  computed,  or  reckoned 
SeUen's  Diss,  ad  FUt  c  8,  wex^  L  T^ 
fourd,  Serj.  arg.  7  Man.  d:  Gr.  778,  774, 
and  notes.     See  Journeys  accounts. 

DIEUSONACTE.  L.  Fr.  InoUlatr. 
Grod  his  act ;  God's  act  An  event  beyond 
human  foresight  or  controL  Termes  de  U 
Ley.    See  Act  of  God. 

DIEZ,  Dies,  Dieux.  L.  Pr.  God.  -IW- 
ham. 

DIFALMEMENT.  L.Fr.  DefiunatioiL 
Kelham. 

DIFF  AGERE,  i>t^5ic«r«.  L.  bit  [0. 
Fr.  defacer.]  In  old  European  Uw.  To 
disfigure  or  deface;  to  mntili^ ;  to  destroy. 
Spelman.  LL.  Longebard.  lib.  1,  tit  tS, 
L  68,  cited  ibid. 

Diffactio  ;  a  mutiktiiig  or  maimiaf 
Whishaw. 

DIFFAMATIO.  Lat  la  old  En^ 
law.  DefEunation  or  slander.  Beg.  Ori§. 
49.  Artie.  Cleri,  c.  1,  4.  Fbta,  Wb.  % 
c  60,  §  33. 

DIFFIDABE,    DijfidMdare.     L  IjL 
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Eiom  disy  priv.  and  Jldes,  fealty  or  &ith.] 
feadal  law.  To  renounce  one's  fealty 
or  all^iance ;  the  opposite  of  affidare^  (q. 
V.)    Spdmaa. 

To  pot  oat  of  allegiance;  to  outlaw. 
Quostariqtiamimmicosdijffidavimus.  Cart, 
Confirm.  49  Hen.  III. 

To  proclaim  hostilities  ;  to  declare  war, 
{/aida) ;  to  defy.  Spelman,  Calvin  de 
Verb.  Fetid.  Skene  de  Verb.  Sism.  voc. 
AjfidaUo.     Grot,  de  Jur.  BeU.  lib.  3,  c.  3, 

&«. 

DIFFIGURARE.  L.  Lat  In  old  Eng- 
lish law.  To  disfigure  or  deform.  Spel- 
man. LL.  Longwa/rd.  lib.  1,  tit  26,  1. 
43,  cited  ibid. 

DIFFINDERE.  L«t  In  Uie  Roman 
law.  To  put  off  or  postpone.  Calv.  Lex, 
Jur. 

DIFFORCIABE.  L.  Lat  In  old  Eng- 
lish law.  To  deny,  or  keep  from  one. 
Difforciare  rectum  ;  to  deny  justice  to  any 
one,  afber  having  been  required  to  do  it. 
MaU.  Par.  A.  D.  11 64.  Perhaps  the  same 
with  Deforciarey  (q.  v.) 
DIGEST.  See  Digests. 
DIGESTA.  Lat  [from  rf»^«-«-«,  to  divide 
or  arrange.]  Digests.  One  of  the  titles 
of  the  Pandects  of  Justinian.  /»«^.  prooem. 
§  4.  Dig.  procem.  Id.  De  Conf.  Dig.  §  1* 
Ood,  1. 1 7. 1. 12.  Bracton  uses  ^e  singular 
IHgeetum.     Bract,  fol.  19. 

DIGESTS.  [Lat  Digeeta,  q.  v.]  The 
ordinary  name  of  the  Pandects  of  Justin- 
Uoky  which  are  now  usually  cited  by  the 
abbrevii^on  Dig.  instead  of  If,  as  formerly. 
Inst,  procem.  §§  2,  4.  Cooper* e  Notes,  in 
loa  See  Pandects^  Ff,  Sometimes  called 
JHgeslt  in  the  singular. 

DIGITUS.  Lat  In  old  records.  Hand- 
writing.    Spelman, 

DIGNITARY.  In  canon  law.  A  per- 
son holding  an  ecclesiastical  benefice  or 
dimity,  which  gave  him  some  pre-eminence 
above  mere  priests  and  canons.  To  this 
daaa  exclusively  belonged  all  bishops,  deans, 
archdeacons,  <fee. ;  but  it  now  includes  all 
the  prebendaries  and  canons  of  the  church. 
Brande.     See  3  Inst,  155. 

I>IONITAS.  Lat  In  the  civil  kw. 
Dignity.     Ood.  12.  1—8. 

DIGNITY.  [Lat  digmtas.]  In  Eng- 
lisb  law.  An  honor;  a  title,  station  or 
diatioction  of  honor.  Dignities  are  a  spe- 
cies of  incorporeal  hereditaments^  in  which 
a  person  may  have  a  property  or  estate, 
a  Bl,  Com.  37.  1  Id.  3(^.  1  CrM's 
jB^ctl  Prep.  468,  si  s$q. 


DUATJ,  Dijou.  L.  Fr.  Thursday. 
Kelham. 

AiKAZEiN,  Auc^ctv.  Gr.  [from  iiKfiy  justice.] 
In  the  civil  law.  To  judge.  Nov.  15,  a 
3,  §  2.     Nov.  26,  c.  3,  §  1. 

AIKASTHPIOK,  A«jra«r%Mov.      Gr.  [from  itmiy 

justice.]     In  the  civil  law.      A  judicial 
tribunal ;  a  court     Nov,  18,  c.  10. 

AIKA2TH£,  IkiMW^i,  Gt.  [from  itiaiy  jus- 
tice.] In  the  civil  law.  A  judge.  Nov, 
58,  c.  4.     Nov,  82,  c.  13. 

AiKH,  Aim.  Gr.  In  Greek  and  civil  law. 
Right ;  justice.  Calv.  Lex,  Jur,  Schrev, 
Lex, 

An  action;  a  cause.  Nov,  15,  c  3,  §2. 
Nov.  17,  c.  3. 

Judgment     Sehrev.  Lex, 

A  penalty  or  punishment    Id, 

A  forensic  pleading,  {libellus  forensis), 
Calv,  Lex. 

A  custom  recognized  by  law.  Sehrev, 
Lex. 

DILAPIDATION.  [L.  Lat  dUapidor 
tioj  from  di,  apart,  and  lapidare^  from  /o^, 
a  stone.]  Literally,  the  taking  apart  of  the 
stones  of  a  buildmg.  The  pulling  down  of 
a  building,  or  any  part  of  it ;  the  suffering 
a  building,  or  any  part  of  it,  to  fall,  or  be 
in  a  state  of  decay ;  neglect  of  necessary 
repairs  of  a  building.*  Oradg  on  FixtureSy 
260,  et  seq.  5  Carr.  it  P.  239.  Used  as 
synonymous  with  waste  in  buildings,  and 
sometimes  ertended  so  as  to  include  waste 
in  lands,  woods,  ko,  Grady  on  Fixtures^ 
222,  275.     See  infra. 

In  ecclesiastical  law.  A  kind  of  eccle- 
siastical waste,  which  is  either  voluntary,  by 
pulling  down,  or  permissive,  by  suffering 
the  c£tnoel,  parsonage,  and  other  buildings 
thereunto  belonging,  to  decay.  3  Bl,  Com, 
91.  3  Steph.  dm,  112,  711.  Dilapida- 
tion is  where  an  incumbent  on  a  church 
living  suffers  the  parsonage  house  or  out- 
houses to  fall  down,  or  lie  in  decay  for  want 
of  necessary  reparation ;  or  it  is  the  pulling 
down  or  destroying  any  of  the  houses  or 
buildings  belonging  to  a  spiritual  living,  or 
destroymg  of  the  woods,  trees,  &c  apper* 
taining  to  the  same.  Degg^s  Parson^s 
Counsellor,  b.  1,  c.  8. 

DILATIO.  Lat  [from  differre,  to  put 
off.]  In  old  English  law.  Delay.  Stn$ 
dilations;  without  delay.  Reg,  Grig,  I, 
DilatiOBtt  li  leg«  Sint  odtoiS.  Delays  in 
law  are  odiou&     Branches  Prine, 

In  the  civil  and  canon  law.  Time  al- 
lowed a  {daintiff  or  defendant  to  do  a  judi- 
cial act;  the  putting  off,  or  postponement 
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of  ft  caase.  Cod,  8.  11.  Caiv.  Lex,  4 
Reevti?  Hist  Eng.  Law,  17. 

DILATORIUS.  Lftt  [from  differrt,  io 
put  o£1  In  civil  and  old  English  Uw. 
That  which  delays  or  puts  off;  dilatory. 
Anciently  applied  to  a  defendant's  exception 
or  plea  by  which  the  action  was  delayed, 
{per  quam  actio  differtur),  BracL  foL 
399  b.  FUta,  lib.  6,  c.  36,  §  3.  In$t.  4. 
1 3.  8, 10, 1 1.     See  Dilatory  plea,  Exceptio. 

DILATORY  PLEA.  \laiL  exceptio  dila- 
torioy  q.  v.]  A  plea  which  tends  or  is  in- 
tended to  delay  or  put  off  an  action,  by 
questioning  the  propriety  of  the  remedy 
rather  than  by  denying  the  injury,  or  right 
of  action.*  8  £1.  Com.  391.  Anciently 
termed  a  dilatory.  Hob,  245. — ^A  plea 
founded  on  some  matter  of  fact,  not  con- 
nected with  the  merits  of  the  case,  but  such 
as  may  exist  without  impeaching  the  right 
of  action  itself  8  Stepk,  Com,  676.  1 
Beevei  HieL  Eng,  Law,  451.  This  class 
of  pleas  comprises  pleas  to  the  jurisdiction, 
pleas  in  suspension,  and  pleas  in  abatement 
Steph,  PL  46.     8  StepL  Com.  576. 

DILIGENCE.  \lAt  dUigentia,  q.  v.] 
In  the  law  of  bailment  Care ;  carefulness ; 
attention.  ^  There  are  infinite  shades  of 
care  or  diligence,  from  the  slio^htest  mo- 
mentary thought,  or  transient  glance  of  at- 
tention, to  the  most  vigilant  anxiety  and 
solicitude.*'  Jones  on  Bailm,  6.  But  only 
three  degrees  of  diligence  are  generallv 
recognized,  viz. :  high,  great  or  extraordi- 
nary diligence;  common  or  ordinary  dili- 
gence ;  and  low  or  slight  diligence.  Story 
on  Bailm.  §§  11,  16.  Common  or  ordi- 
nary diligence  is  that  degree  of  diligence 
which  men,  in  general,  exert  in  respect  to 
tiieir  own  concerns.  It  may  be  said  to  be 
the  common  prudence  which  men  of  busi- 
ness and  heads  of  £unilies  usually  exhibit 
in  affiurs  which  are  interesting  to  them. 
Id.  §  11.  See  Ordinary  care^  Ordinary 
diligence^  Negligence. 

DILIGENCE.  In  Scotch  law  and  prac- 
tice. Process  of  law,  by  which  persons, 
lands  or  effects  are  seized  in  execution  or 
in  security  for  debt*  Ersk.  Inst.  b.  2,  tit 
11,  §  1.     BelPs  Diet.     Brande. 

Process  for  enforcing  the  attendance  of 
witnesses,  or  the  production  of  writings. 
Ersk.  Inst.  b.  4,  tit  1,  §  71. 

DILIGENTIA.  In  the  civil  and  old 
English  law.  Diligence;  care;  carefulness. 
The  opposite  of  culpa,  (a.  v.)  Dig.  18. 1. 
68,  pr.  CcUv,  Lex.  Brissonius.  Fleta, 
lib.  2,  c  59,  §  4. 


DILIGIATUS.  LLat  [from<if,awmy, 
and  ligius,  or  Ugiatus,  under  the  protection 
of  the  law.]  In  old  Engtish  law.  Cast  out 
of  the  law4  protection,  (ejectus  ^  patrodmo 
legis) ;  outlawed;  an  outlaw.  Speim/an, 
LL.  Hen.  L  c.  45,  cited  ibid. 

DILLEOQUES,  DilUmqueM.  L.  Pr. 
Afterwards.     Kelham, 

DIUO'ES.  A  contraction  of  i>»to»e»«i. 
FUta,  lib.  5,  c.  4,  §  9. 

DILUCIDUS.  Lat  In  old  English 
law.  Clear ;  lucid ;  clear  in  mind ;  lationaL 
Dum  dilucidis  gauderet  intervallis  ;  while 
he  enjoyed  lucid  intervals.  Bract.  foL  43. 
i^to,  Ub.  8,  c.  3,810. 

DIMAIGNE,  Dimeine,  Dimeins,  Di- 
meignt,  Dimenche,  Dimegne.  L.  Fr.  Siu- 
day.     Kelham. 

DIMAR.     L.  Pr.    Tuesday.    KMawu 

DIMECRE.  L.Pr.  Wednesday.  Kel- 
ham. 

DIMIDIA.  Lat  In  the  civil  andoid 
English  law.  Hal£  Dimidiapars;  a  half 
part ;  one-half  Dig.  48.  19.  a  Brismh 
nius.     See  6  Mod.  231. 

Dimidia  marca  ;  half  a  mark ;  a  demi- 
mark.  Fleta,  lib.  2,  c  30.  Dimidia  villa  ; 
half  a  vill ;  a  demi-vilL  Id.  lib.  1,  c  1^ 
§4.  Dimidia  a^era;  half  an  acre.  Tomnt, 
PI.  64. 

DDIIDIUM.  Lat  In  old  Engti^  law. 
Half;  a  half;  Dimidium  umus  Uhraks; 
half  a  pound.  Towns.  PI.  64.  Dimidium 
unius  acrse ;  half  an  acre.     Id.  ibid. 

An  undivided  half  of  a  Uiinff,  as  medietas 
was  the  half  part  divided,  I>odridge,  J. 
LaUh,  224.     But  see  6  Mod.  231. 

DDIIDIETAS.  L.  Lat  [from  rftaw- 
dius,\itl(.]  In  old  EiLriish  law.  One-half; 
a  moiety.     CoweU.     See  Medietas. 

DIMIDIUS,  Dimidia,  Dimidium.  Lat 
Half;  a  half;  the  half!  See  Dimidia,  Di- 
midium. 

DIMINUERE.  Lat  In  old  Kigtiah 
law.  To  lessen  or  diminish ;  to  take  awaj, 
leave  out  or  omit  De  recordo  diminuere  ; 
to  take  from,  or  diminish  a  record.  BraH. 
fol  147. 

DIMINUTIO,  i>«fiitiMi(»o.  Lat  [from 
diminuere,  a.  v.]  In  the  civil  law.  Diminu- 
tion ;  a  takmg  away ;  loss  or  deprivation. 
Diminutio  capitis  ;  loss  of  status  or  e<HKii- 
tion.     See  Capitis  diminutio. 

DIMINUTION.  [Lat  diminutio,  from 
diminuere,  q.  Y.I  In  practice.  Omiaalo>a; 
imperfection  or  deficiency.  A  term  applied 
to  a  record,  where  something  is  left  out  (d 
it    See  Diminuere.    In  proc^edinga  Ibr  tht 
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reyersal  of  a  judgment,  if  the  whole  record 
be  not  certified,  or  not  truly  certified  by  the 
inferior  conrt,  the  party  suin^  out  the  writ 
of  error  may  lUlege  diminutumy  [i.  e.  may 
allege  that  it  is  imperfect  in  certain  re- 
spects,] and  may  thereupon  have  a  writ  to 
the  court  below,  to  certify  the  whole  record. 
2  Tidd*9  Pr.  1167. 

DIMISL  L.  Lat  [from  dimittere,  to 
demise.]  In  old  conveyancing.  I  have 
demised.  Dimisi,  eonceMsi^  et  adfirmam 
irctdidi ;  have  demised,  granted  and  to 
farm  let  The  usual  words  of  operation  in 
a  lease.  2  BL  Com.  317, 318.  Sometimes 
written  demisij  (q.  v.) 

DIMISIT.  L.  Lat  In  old  conveyanc- 
infl^     (He)  has  demised.     See  Dimisi. 

DIMISSIO.  L.  Lat  [from  dimittere, 
to  demise.]  In  old  English  law.  A  demise 
or  lease.  So  written  in  Bracton,  though 
the  more  modem  form  is  demisiio.  Bract 
foL  23  b.     See  Demissio, 

DIMISSOR.  L.  Lat  [from  dimittere, 
to  demise.]  In  old  English  law.  A  lessor. 
FUtOy  lib.  3,  c.  12,  §  7. 

DIMISSORLE  LITTEILE.  Lat  In 
the  civil  law.  Letters  dimissory  or  dismis- 
aory,  commonly  called  apostles,  {qua  vulgo 
apostoli  dieuniur).  Dig.  50. 16. 10$.  See 
Apostoliy  Apostles. 

DIMITTEBE.  Lat  In  the  civil  law. 
To  send  away ;  to  discharge ;  to  dismiss. 
F^ium  de  potestcUe  dimittere ;  to  dismiss  a 
son  from  one's  power  or  authority;  to 
emancipate.  Inst.  1.  12.  7,  10.  Uxorem 
dintittere;  to  send  away  or  repudiate  a 
wife.  Calv.  Lex.  Jut,  Dimitti  debito ;  to 
be  released  from  a  debt    Id. 

In  old  English  law.  To  send  away ;  to 
dismiss ;  to  part  witL  Dimittere  se ;  to 
dismiss  one's  self;  to  withdraw  from.  Se 
dimittere,  et  a  possessions  recedere  ;  to  dis- 
niiss  himself  and  withdraw  from  the  pos- 
session. Bract.  foL  31  b,  85.  Id.  foL  49, 
c.  20,  in  tit.    See  Demise  of  the  croum. 

To  let  go ;  to  release  or  discharge  from 
custody.  Per  ballium  dimittere ;  to  dis- 
chargee on  bail.  Fleta,  lib.  1,  c.  26,  §  3. 
J^er  j^legios  dimittere.  Id.  lib.  2,  c.  52, 
g  40.  Dimisit  per  pleviam.  3  ffow.  St. 
TtujlU,  121. 

To  demise.    See  Dimisi,  Dimissio. 

I>IKER.    L.  Fr.    A  penny.     Kelham. 

I>I^ERO.    Span,    [from  L&t.  denarius,] 

In  Spanish  law.    Money.    Dinero  contado  ; 

money  counted.     Whiti^s  New  Becop.  b. 

S,  tit.   13,  c  1,  §  1. 

I>lOCESK    [Lat    dicecesis,  from  Gr. 


aio(«9ff((,  frt)m  itoiKim,  to  govern.]  In  ecclesi- 
astical law.  The  see  of  a  suffragan  bishop ; 
the  circuit  or  territorial  extent  of  a  bishop's 
jurisdiction.  1  Bl.  Com,  111.  Co.  Litt. 
94.     4  Beeves^  Hist.  4.     Tomlins. 

A  civil  division  of  the  Roman  empire, 
embracing  several  provinces.  Calv,  Lex. 
Jur. 

AiaK&N,  akmtwv.  Gr.  [from  6ccmw,  to  pur- 
sue.] In  the  civil  law.  A  plaintiff;  a  pur- 
suing party.  Nov.  49,  c.  3.  Scottic6,  a 
pursuer. 

DIPLOMA.  GrflBco-Lat  [from  Gr. 
iirUf*j  to  double  or  fold  double?]  In  the 
civil  law.  A  royal  charter;  letters  patent 
granted  by  a  prince  or  soverei^  Calv.  Lex, 
Brissomus.     Sometimes  written  duplom^i^ 

An  instrument  given  by  colleges  and  so- 
cieties on  commencement  of  any  degrees. 
Wharton^ s  Lex. 

A  license  granted  to  a  physician,  ka.  to 
practice  his  art  or  profession.  See  25 
WendelVs  B.  469. 

DIPLOMACY.  Negotiation  or  inte> 
course  between  nations  through  their  rep- 
resentatives. The  rules,  customs,  and 
privileges  of  representatives  at  foreign 
courts.    See  Wheat.  Elem.  Intern.  Law,  355. 

DIPLOMxVTICS.  The  science  of  di- 
plomas, or  of  ancient  writings  and  docu- 
ments; the  art  of  judging  of  ancient  char- 
ters, public  documents,  diplomas,  <&c,  and 
discriminating  the  true  from  the  false. 
Webster.     Wharton's  Lex. 

DIPTYCHA.  Lat  [Gr.  «,r.x«,  two- 
leaved.]  Diptychs;  tabletsof  wood,  metal 
or  other  substance,  used  among  the  Ro- 
mans for  the  purpose  of  writing,  and  folded 
like  a  book  of  two  leaves.  The  diptychs  of 
antiquity  were  especially  employed  for 
public  roisters.  They  were  used  in  the 
Greek,  ana  afterwards  in  the  Roman  church, 
as  registers  of  the  names  of  those  for  whom 
supplication  was  to  be  made,  and  are 
ranked  among  the  earliest  monastic  records. 
Ifubback*s  JEvid.  of  Succession,  567.  JEnr 
cyclop.  Amer,    See  Calv.  Lex.    Brissonius. 

DIRATIONARE,  Derationare,  Disra- 
tionare.  L.  Lat  [from  di,  or  dis,  contrary, 
and  ratiocinari,  to  prove.]  In  old  English 
law.  To  dendgn;  to  prove.  Dirationabit 
jus  suum  hceres  propinquior  ;  the  next  heir 
shall  prove  his  right  Olanv.  lib.  2,  c  6. 
JSt  parati  sunt  hoc  dirationare ;  and  this 
they  are  readv  to  deraign  or  prove.  Id. 
lib.  4,  c  6.     Id.  lib.  2,  c  20. 

To  disprove;  to  prove  the  contrary,  or 
refute  an  adversary's  allegation,  (assertuh 
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iMM  €otUrariam  r^eUere),  Spelman  eon- 
Aden  thU  to  be  the  proper  meaning, 
though  the  word  seems  to  occur  rarely  in 
this  sense.     See  DisnUionarey  Dermffi, 

To  make  good  a  defence ;  to  dear  or 
acquit  one's  selt  See  Barringt,  0b9,  Stat, 
21,  note  \d\. 

DIR.  L.  Fr.  Different ;  diverse.  Din 
enkes  ;  different  inks.     BritU  c.  48. 

DIRECHEF.   L.Fr.   Again.     Kelham. 

DIRE.    L.  Fr.    [Lat  dicere.]     To  say. 

DIRECT,  [firom  Lat  directus,  straight] 
Immediate ;  by  the  shortest  course ;  with- 
out circuity ;  operating  by  an  isHnediate 
connection  or  relation,  mstead  of  operating 
through  a  medium  ;  the  opposite  of  ind*r 
rttU  Dirtti  emdence  is  that  which  imme- 
diately applies  to,  or  goes  to  establish  the 
principal  fact  to  be  proved ;  indirect  evi- 
dence is  that  which  goes  to  prove  the 
principal  feet  by  establishing  other,  or 
subordinate  facts,  from  which  the  principal 
fact  may  be  inferred  or  presumed.  See 
Circumstantial  evidence. 

In  the  usual  or  regular  course  or  order, 
as  distinguished  from  that  which  diverts, 
interrupts  or  opposes ;  the  opposite  of  crom 
or  contrary.  Direct  examination  of  a  wit- 
ness is  thus  distinguished  from  cross  ex- 
amination; as  the  actio  directa  of  the 
Roman  law  was  from  the  actio  eontraria, 
(q.  V.) 

In  the  usual  or  natural  course  or  line ; 
immediately  upwards  or  downwards;  as 
distinguished  from  that  which  is  out  of  the 
Kne,  or  on  the  side  of  it ;  the  opposite  of 
collateral^  (q.  v.)  The  direct  line  of  descent 
is  that  composed  of  persons  arranged  in 
the  natural  or  genealogical  order  of  suc- 
cession, as  son,  grandson ;  father,  grand- 
fether,  &c. ;  each  person  being  immediately 
descended  from  the  one  above  him  in  the 
series.     See  Linea  recta, 

DIRECTUM.  Lat  In  the  civil  law. 
That  which  is  founded  on  strict  law,  as 
distinguished  from  equity.  1  Macheld, 
Civ,  LaWy  267,  268,  Eaufmann's  note. 

DIRECTUM,  Derictum,  Drictum,  L 
Lat  [O.  Fr.  droict^  In  old  European  law. 
Right  Spelmanj  voc  Derittum,  That 
which  is  straight,  as  opposed  to  crooked, 
{iorUim^  tort,  or  wrong).     Id,     See  ToH, 

DIRIBITORES.  lit  In  the  Roman 
law.  OflScers  who  distributed  ballots  to 
the  people,  to  be  used  in  voting.  Taylor's 
Civ.  Law,  192. 

DI8.    L.  Ft.    Ten.    Kelham. 

DISABILITY.     [L.  Lat  dishahtUtas, 


disaMlika^  Inciq>aetty  to  do  a  legal  act^ 
as  to  enter  upon  liMids,  to  inherit  or  convey, 
to  sue  or  be  snedf  Ae.,  arising  from  the 
peculiar  condition  of  a  person,  as  from  in- 
fancy, coverture,  hmacy,  alienage,  imprison- 
ment, or  absence.  Termes  de  li  Lef, 
Cowdl,  BlounL  Angdl  on  lAmit  ec  19, 
36.  2  HUliardi's  Real  Prop,  169,  et  seq. 
United  States  Digest,  Limitations  of  acticms. 

DISABLING  STATUIIES.  The  Eng- 
lish  statutes  of  1  £^  c.  19,  18  Eliz.  c  10, 
14  Elic  ec.  11,  14,  18  £^  c  11,  and  43 
Eliz.  e.  29,  ^otherwise  ealled  the  restram- 
ing  statutes,)  by  which  all  collegea,  ca&e- 
drals,  and  other  ecclesiastical  or  deemosy- 
naiy  corporations,  are  restrained  from 
making  any  leases  of  Uieir  lands,  unless 
under  certain  regulations.  2  BL  Com, 
319,  821.  Co,  JUtL  44  a.  8  Stepk,  Com, 
140. 

DISADVOCARR  L.Lat  Todiaavwr. 
See  Deadvocare, 

DISAFFIRM.  To  refuse  to  confirm; 
to  disclaim  being  bound  by  a  fonner  ad; 
to  declare  that  one  will  not  abide  by  a 
former  act 

DISAFFOREST.  LiEngliAkw.  To 
discharge  from  being  a  forest ;  to  rdease 
from  tl^  forest  hiws ;  to  restore  land  whieh 
had  been  converted  into  a  forest,  to  its  for- 
mer condition.*  CraWs  Hist,  158,  c  12. 
2  Bi,  Com,  416.     See  De^fforest 

DISBAR.  In  English  prwtice.  To 
expel  a  barrister  from  the  bar.  A  power 
vested  in  the  benchers  of  the  four  Inns  of 
court,  subject  to  an  appeal  to  the  fifteen 
judges.      WhartovCs  Lex, 

DISBOCATIO.  L.  Lat  Ffiom  S^ 
priv.  and  hoscus,  wood.]  In  old  Bnglisk 
law.  A  conversion  of  wood  grounds  into 
arable  or  pasture;  im  assarting.  Cbw«l2. 
See  Assart, 

DISCARCARE.  L.  Lat  [from  ciic, 
priv.  and  carcare,  to  load  or  charge.1  In 
old  English  law.  To  dischar;^  to  unload; 
as  a  vessel.  Carcare  et  diseareare;  to 
chaise  and  discharge ;  to  load  and  unload. 
Cotoell,  Plac,  Pari,  1 8  £dw,  L  cited  Md. 
In  the  Salian  law,  it  is  written  disearpare^ 
(q.  V.) 

Discarcatio  ;  a  discharging  or  unlowfii^ 
of  a  vessel.     Towns,  PL  226. 

DISCARGARE.  L.  Lirt.  In  old  1^ 
ropean  law.  To  dischaige  or  onload,  as  a 
wagon.  Spelman,  L,  Salic,  tit.  29,  §  31, 
cited  ihid. 

DISCEIT.    See  Deedt, 

DiSCENT.    Die  old  msy   of  irxi^ 
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dment,  after  the  Frenek     Litt.  sect.  S65. 
Co.  Liu.  237.     1  Salk.  241. 

DISCEPTATIO  CAUSJS.  Lat  In 
Roman  law  and  practice.  The  argimietit 
or  disput^on  of  a  cause  by  the  advocates 
on  both  sides.  HalUfax^  Anal,  b.  8,  c.  9, 
ntUD.  89. 

DISCHARGE.  A  setting  free;  a  clear- 
ing, acquittance,  release  or  delivery. 

The  instrument  by  which  a  person  is 
discharged  from  a  debt  or  obligation,  or  an 
encumbrance  is  cancelled ;  as  the  discharge 
of  an  insolyent,  tiie  discharge  of  a  mortgage, 
Ac    See  Charge, 

In  maritime  law.  The  unlading  or  un- 
JiFery  oi  a  ca^o  from  a  vessel  Story,  J. 
2  ^mner's  R.  689,  600. 

In  equity  practice.  A  statement  of  dis- 
bursements, and  an  of&et  of  counter  claims, 
brought  in  and  filed  on  accounting  before  a 
master  in  chancery,  and  which  follows  the 
charge  in  the  order  of  the  proceedings, 
though  not  properly  a  defence  to  it*  Iloff- 
man^s  Mast,  m  Chanc.  88.  See  Charge 
and  discharge. 

To  DISCBARGE,  [from  L.  LaL  dts^ 
eargare.']  To  set  free  or  release;  as  to 
discharge  a  person  from  arrest  or  imprison- 
ment, or  from  the  obligation  of  his  debts. 

To  dismiss  or  send  away ;  as  to  discharge 
a  jury  from  further  attendance  in  court 

To  dissolve,  cancel  or  put  an  end  to ;  as 
to  discharge  a  contract,  a  mortgage,  he. 

To  unload  ;  as  to  discharge  a  vessel ;  to 
take  out ;  as  to  discharge  a  cargo.  Web- 
ster.    See  Discharge. 

DISCLAIM.  [L  Lat.  disclamarsy  dis- 
advoemre.']  To  relinquish  a  claim ;  to  deny 
havii^  a  daim,  as  by  a  disclaimer  in  equity. 
See  BiacUmMT. 

To  deny  or  disavow  another's  claim  ;  as 
in  the  case  of  a  disclaimer  of  tenure.  See 
Id. 

To  decline  accepting  an  estate,  interest, 
or  office.     See  Id. 

DISCLAIMER,  [from  diM,  priv.  and  Fr. 
darner,  to  claim ;  L.  Lat  disctaimium^  dis- 
damatio,  disadvocatio.^  A  denial,  disa- 
vowal or  renunciation  of  a  title  or  claim ; 
the  reUnquiahment  or  waiver  of  an  interest 
or  estate. 

ZHsclaifner  cf  tenure  in  English  law,  is 
Tvliere  a  tenant,  in  an  action  to  recover  ser- 
vices, disowns  his  tenure  or  disclaims  to 
hold  of  his  lord,  which  occasions  a  forfeit- 
ure of  his  estate.  2  Bl.  Com.  275.  a  Id. 
238.  1  Steph.  Cam,  431.  Termes  de  la 
Z^.      B  Reevei  Mist  457.    And  in  Ameri- 


can law,  a  tenant  disclaiming  his  landlord's 
title,  and  claiming  the  fee  himself,  is  con- 
sidered as  a  trespasser  and  may  be  ejected. 
13  Peters'  R.  1.     14  Id.  156. 

Disclaimer  of  an  estate  is  the  refusal  to 
accept  an  estate  to  which  a  person  is  enti- 
tled. There  can  be  no  disclaimer  of  an 
estate  by  the  curtesy.  1  Hilliard^s  Real 
Prop,  116,  and  cases  cited  ibid. 

Disclaimer  in  equity  is  where  a  defendant, 
by  his  answer,  renounces  all  claim  to  the 
subject  of  the  demand  made  by  the  plain- 
tiff's bill.  Story^s  Equity  PL  §  838.  A 
disclaimer  is  distinct  in  substance  from  an 
answer,  though  sometimes  confounded  with 
it  But  it  can  seldom  be  put  in  without 
an  answer.  Id.  ibid:  Mitford's  Chanc, 
PI.  318,  (378,  Moulton's  ed.  and  notes). 

DISCLAMATION.  In  Scotch  law.  Dia- 
avowal  of  tenure;  denial  that  one  holds 
lands  of  another.  BelVs  Diet,  Skene  de 
Verb  Signif.     See  Disclaimer  of  tenure. 

DISCOMMON.  To  deprive  commona- 
ble lands  of  their  commonable  quality,  by 
enclosing  and  appropriating  or  improving 
them.     See  Common,  Appropriare, 

DISCONTINUANCE.  A  cessation,  in- 
termission, interruption  or  suspension.  Co. 
Litt.  325  a.  Litt,  sect  592.  "  An  ancient 
word  in  the  law,"  and  of  divers  significa- 
tions.    Id.  ibid. 

The  omission  of  a  continuance.  See 
ir^a. 

DISCONTINUANCE  OF  AN  ES- 
TATE. The  termination  or  suspension  of 
an  estate  tail,  in  consequence  of  the  act  of 
the  tenant  in  tail,  in  conveying  a  larger 
estate  in  the  land  than  he  was  by  law  en- 
titled to  do.  2  BL  Com.  275.  3  Id.  I7l. 
An  alienation  made  or  suffered  by  tenant 
in  tail,  or  by  any  that  is  seised  in  auter 
droit,  whereby  the  issue  in  tail,  or  the  heir 
or  successor,  or  those  in  reversion  or  re- 
mainder, are  driven  to  their  action,  and 
cimnot  enter.  Co.  Litt.  325  a.  Mr.  Prea- 
ton  calls  it  "  the  cesser  of  a  seisin  under 
an  estate,  and  the  acquisition  of  a  seisin 
under  a  new,  and  necessarily  a  wrongful 
title."*    Preston  on  Merger,  ch.  ii. 

Discontinuance  is  mentioned  by  Black- 
stone  as  a  species  of  ouster  of  the  freehold ; 
and  its  operation  formerly  was,  to  take  away 
entirely  the  right  of  entry,  and  put  the  issue 
and  those  in  reversion  and  remainder,  to 
the  necessity  of  bringing  a  real  action.  8 
BL  Com.  167.  Termes  de  la  Ley.  1  Steph. 
Com.  431,  note.  But  now,  by  statute  3  A 
4  Will  lY.  c.  27,  8.  39,  no  discontinuance 
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ihidl  take  away  any  right  of  entry.  1  Stepk, 
Com,  522,  523.  So  that  the  title  by  dia- 
continoance  aeems  to  be  abolished,  in  Eng- 
lish, as  in  American  law.  3  Id,  485.  2 
Crobb'i  Real  Prop.  1064,  §  2456.  2  Arch. 
N.  PriuMy  301.  1  JV:  Y.  Bev.  Stat.  [V25], 
V20,  §  82. 

D18C0NTINUANCR  In  practice.  The 
termination  of  an  action  at  law  by  the 
Tolnntary  act  of  the  plaintiff  and  which  is 
usually  eiSected  by  entering  a  conunon  role 
for  that  purpose.  1  TicUTi  Pr.  679.  2 
Arch.  Pr.  234.  This  cannot,  however,  be 
done  without  the  payment  of  the  defend- 
ant's costs,  unless  by  consent  or  on  a  set- 
tlement, ^c.  Id.  tbid.  And  sometimes, 
not  without  leave  of  the  court  Arch.  iVl 
Pract.  306.  A  non  pros  (q.  v.)  is  some- 
times termed  a  discontinuance. 

The  termination  of  an  action,  in  conse- 
quence of  the  plamtiff 's  omitting  to  con- 
tmue  the  process  or  proceedings  by  proper 
entries  on  the  record.  3  Bl.  Com.  296. 
1  Tidd*$  Pr.  678.  2  Arch.  Pr.  223.  See 
Continuance,  "With  the  dbuse  or  abolition 
of  continuances,  this  has  become  obsolete. 
Arch.  N.  Pract.  305,  306. 

DISCONTINUANCK  In  pleading. 
That  technical  interruption  of  the  proceed- 
ings in  an  action,  which  follows  where  a  de- 
fendant does  not  answer  the  whole  of 
the  plaintiff's  declaration,  and  the  plaintiff 
omits  to  take  judgment  for  the  part  unan- 
swered.    Steph.  PL  216,  217. 

DISCONTINUARK  L.  Lat  In  old 
law  and  practice.  To  discontinue ;  to  in- 
termit, disuse,  interrupt     Co.  Litt.  325  a. 

DISCONTINUOUS  (or  INTERRUPT- 
ED) SERVrrUDK  In  the  civU  Uw. 
That  kind  of  servitude  which  needs  the 
act  of  man  to  be  exercised ;  such  as  the 
right  of  passage^  of  drawing  water,  of 
pasture,  and  the  like.  Civ.  C<Se  of  Zoua. 
art  723. 

DISCONYENABLK  L.Fr.  Improper; 
unfit     Kelham. 

DISCOOPERTA.  L.Lat  In  old  Eng- 
lish law.  Uncovered ;  out  of  repair,  as  a 
church.  Stat.  Circunupecte  AgaHs.  2 
Intt.  489.     FUta,  lib.  2,  c  60,  §  28. 

Discovert,  (q.  v.) 

DISCOUNT.  [Fr.  deconU  or  decompU.'] 
Literally,  a  counting  back,  from  or 
offl 

In  a  general  sense.  An  allowance  or 
deduction  made  from  a  gross  sum,  on  any 
account  whatever. 

In  a  more  limited  and  technical  sense. 


Hie  taking  of  interest  in  advanee.  See 
6  Ohio  St.  R.  535. 

An  allowance  paid  on  account  of  the  im- 
mediate advance  of  a  sum  of  money  Boi 
due  till  some  future  period.  McCuUotXt 
Diet 

DISCOVERT.  L.  Fr.  and  Eng.  [L 
Lat  di9cooperta.'\  In  old  English  law.  ^ot 
covert;  unmarried;  an  unmarried  womm 
or  widow;  one  not  within  the  bonds  of 
matrimony.     CoweU.     Blount 

DISCOVERY.  Inequity.  Thercred- 
ing  or  disclosing  of  a  matter  by  a  defend- 
ant, in  his  answer  to  a  bill  filed  for  Uiat 
purpose ;  the  object  of  a  species  of  bill  is 
equity.     See  infra.    Haie  on  Ditcovehf. 

DISCOVERY,  BILL  OF.  In  equity 
pleading.  A  bill  for  the  discovery  of  &css 
resting  m  the  knowledge  of  the  defendsnt, 
or  of  deeds  or  writings,  or  other  thii^  in 
his  custody  or  power ;  but  seeking  no 
relief  in  consequence  of  the  discoYeiy, 
though  it  may  pray  for  a  stay  of  proceed- 
ings at  law  till  the  discovery  is  made. 
Story's  Eq.  PI  §  311,  312,  and  notes. 
Mitford's  Chanc  PI.  53,  ^63,  64,  Moolton's 
ed.  notes).  This  is  the  definition  of  a  ^ 
of  discovery  properiy  so  called,  as  distin- 
guished from  a  bill  for  discovery  snd  re- 

DISCREDIT.  In  the  law  of  evidence. 
To  deprive  of  credibility;  to  destroy  or 
impair  credibililnr.  To  discredit  a  witneai 
is  to  destroy  his  credibility,  or  render  it 
doubtful,  by  showing  that  his  charscter  if 
such  as  not  to  entitle  him  to  be  believed. 

DISCRETIO.  L.Lat  Discretion.  Ml- 
CRtio  Ml  diieenere  per  l^a  qiid  lil  jv- 
tUt  Discretion  is  to  discem  by  tbe  law 
what  is  just     4  Inst  41.     6  Q.  B.  700. 

DISCRETION.  [L.  Lat  dacr«<«);  Lat 
arhitrium.l  The  liberty  or  power  of  act- 
ing accordmg  to  one's  own  ideas  of  right, 
without  being  bound  by  any  fixed  rule. 
The  exercise  of  judgment ;  the  liberty  of 
adapting  one's  conduct  to  drcomstances.* 
See  AfSitrium. 

DISCRIES.  LFr.  Proclaimed.  Dtt- 
cries  enemies  ;  notorious  enemies.  Kdkam. 

DISCUS,  Descus.  L.  Lat  In  old  re- 
cords.    A  desk,  or  leaning  8hel£    CowelL 

DISCUSSION.  [Lat  discutsio,  excM»- 
sio.'\  In  the  civil  law.  The  exhaostiBg 
of  a  remedy  against  a  principal  debtor,  be- 
fore proceeding  against  the  surety.*  Sio- 
ry's  Confl.  (^  LawSy  §  322  b.  Burpe  m 
Suretyship^  329,  etseq.  The  creditor  mait 
first  proceed  against  the  principal  and  di*- 
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cuts  him,  before  resorting  to  the  surety. 
Id.  ibid.  This  privilege  of  a  surety  was 
called,  in  the  Roman  law,  beneficium  ordi- 
nw,  or  excumanis.  The  word  radically 
imports  a  thorough  examination  or  search, 
as  by  shaking  apartj  (discutiendoy)  or 
shaking  out  (exeutiendo). 

DISE.  L.  Fr.  The  tenth  part  ITel- 
ham. 

DISFRANCHISK  To  deprive  or  di- 
vest certain  places  or  persons  of  any  privi- 
lege, freedom,  liberty  or  franchise.  See 
Franchise. 

DISGAVEL.  In  English  law.  To  de- 
prive lands  of  that  pnncipal  quality  of 
gavelkind  tenure  by  which  they  descend 
equally  among  all  the  sons  of  the  tenant 
2  Wooddes.  Lect.  76.  2  Bl.  Com.  86, 
Robinson  on  Gavelkind^  97,  note.  6  Mann. 
it  Gr.  282.     See  Gavelkind. 

DISGRADING.  In  old  English  law. 
The  depriving  of  an  order  or  dijniity. 
Termes  de  la  Ley.  Blount.  See  Begra- 
dation. 

DISHABILITAS.  LLat  InoldEng- 
lish  law.  Disability ;  incapacity.  Towns. 
PL  32,  64. 

DISHERISON,  Disinherison.  L.  Fr. 
and  Eng.  [L.  Lat  exhceredatio,]  In  old 
English  law.  Disinheriting;  a  depriving 
or  putting  out  of  an  inheritance,  ^tat.  of 
Vouchers,  20  Bdw.  I.  Stat.  8  Bic.  II.  c. 
4.  F.N.  B.  65,  C.  3  Bl.  Com.  228.  Co. 
Liit.  63. 

DISHONOR.    In  mercantile  kw  and 
usage.    To  refuse  or  decline  to  accept  a 
bill  of  exchmige,  or  to  refuse  or  neglect  to 
pay  a  bill  or  note  at  maturity.     Smithes 
Mere.  Law,  138,  146,  163.    Seel  Wiscon- 
sin  a.  264,  276.     In  Sheldon  v.  Braith- 
waite,  (7  Mees.  d:   W.  436,)  the  Court  of 
Exchequer  held  that  the  word  **  dishonor- 
ed "  had  a  technical  signification,  and  im- 
ported that  the  bill  had  been  presented 
for  payment  and  had  not  been  paid.    And 
see  14  Mees,  dk  W.  7.  10  Ad.  d;  Ell.  126. 
DISJUNCTA.     Lat    [ttom  di^ungere, 
to  disjoin.]     Things  (words,  phrases)  dis- 
joined, disunited  or  separated.     Scepe  ita 
camparatum  est,  ut  conjuncta  pro  disjunc- 
tis  cu^cipiantur,  et  disjuncta^o  conjunctis; 
it    often  happens  that  things  (words  or 
phrases)  conjoined  are  to  be  taken  as  dis- 
joined, and  those  disjoined  as  conjoined. 
J>t^.  60.  16.  63.     See  Conjuncta,  Aut,  Or. 
r>ISJUNCTIM.    Lat    In  the  civil  law. 
Separately;   severally.     The  opposite  of 
i^onifunctim,  (q.  v.)    Inst.  2.  20. 8.     Calvin, 
Vox.  L  82 


Lex.  Jur.    Divisim  (q.  v.)  was  the  term 
used  in  the  common  law. 

DISLIEE.  L.  Fr.  Not  bound ;  under 
no  obligation.    Kelham. 

DISMARI,  (pi.  i>wmaru?«).  L.Fr.  TJn- 
married.  Stat.  Westm.  1,  c  22.  Kel- 
ham. 

DISMES.  L.  Fr.  [L.  Lat  decimce.] 
Tithes.    See  Tithes. 

Tenths ;  the  tenths  of  all  spiritual  livings 
granted  to  the  crown.  Cowell.  Blount. 
See  Decimce,  Tenths. 

DISMISS,  [bom  L&i.  dimittere,  from  di, 
or  dis,  and  mittere,  to  send.]  In  practice. 
To  send  away ;  to  send  out  of  court ;  to 
dispose  of  finally.  See  6  Mod.  232.  A 
term  originally  peculiar  to  chancQry  prac- 
tice, but  now  applied  to  certain  common 
law  proceedings,  writs,  &c  See  24  Mis- 
sissippi R.  462,  where  the  distinction  be- 
tween "  dismiss"  and  "  quash,"  as  applied 
to  writs  is  shown. 

DISORDERLY  PERSONS.  A  species 
of  offenders  whose  punishment  is  made  the 
subject  of  particular  statutes  by  which  they 
are  defined.  Stat.  6  Geo.  IV.  c  83, 
amended  by  1  &  2  Vict.  c.  38.  4  Steph, 
Com.  309.  4  Bl.  Com.  169.  1  N.  Y. 
Rev.  Stat.  [638],  646. 

DISPARAGARE.  L.  Lat  [L.  Fr. 
disparager,  desparager  ;  from  dis,  priv.  and 
Ft.  parage,  family  or  parentage,  or  from 
Lat  dispar,  unequal.  Spelman.  Co.  Litt. 
80  a.]  In  old  English  law.  To  bring  togeth- 
er those  that  are  unequal,  {dispares  confer- 
re)  ;  to  connect  in  an  indecorous  and  unwor- 
thy manner ;  to  connect  in  marriage  those 
that  are  unequal  in  blood  and  parentage, 
Umpares  sanguine  et  natalitiis  connectere);  to 
disparage.  Spelman.  Ita  maritentur  ne 
disparagentur ;  they  shall  be  so  married 
that  they  be  not  disparaged.  Magna  Charta, 
(Regis  Johan.)  c.  8.  2  Bl.  Com.  71.  Stat. 
Merton,  c.  7. 

DISPAR  AG  ATIO.  L.  Lat  [L.  Fr. 
disparagacion ;  from  disparagere,  q.  vj  In 
old  English  law.  Disparagement.  Mcere- 
des  maritentur  absque  disparagatione ;  heirs 
shall  be  married  without  disparagement 
Magna  Charta,  (9  Hen.  III.)  c.  6. 

DISPARAGATION.  L.  Fr.  Dispar- 
agement; the  matching  an  heir,  &c.  in 
marriage,  under  his  or  her  degree  or  con- 
dition, or  against  the  rules  of  decency. 
ITelham. 

DISPARAGE,  pi.  Lat  disparagare, 
q.  v.]  To  connect  uneoually ;  to  match 
unsuitably.    **  The  ward  who  is  ward  for 
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knight's  Mirice  land,  is  accounted  in  law 
diiparapedj  if  he  be  tendered  a  marriage 
of  the  burgher's  parentage."  BaeofCs  Arg. 
Low's  case,  WorkM^  i?.  235.     See  Diipar- 

DISPARAGEMENT.  rL  Lat  dispara^ 
gntioy  q.  v.]  An  unequal  alliance,  or  un- 
suitable connection  in  marriage.  An  in- 
iury  done  to  a  ward  by  marrying  him  or 
her  to  a  person  of  inferior  degree,  or  against 
decency.*  2  Bl  Com.  70.  Co.  LitL  80. 
A  shame,  disgrace  or  Tillainy  done  by  the 
guardian  in  chiTalry  to  his  ward  within  age 
m  point  of  his  marriage.  Termes  de  la  Ley. 

DISPARAGER.     L.Pr.    To  disparage. 

DISPARAGIUM.  L.  Lat  In  old 
Scotch  law.  Inequality  in  blood,  honor, 
dienity  or  otherwise.  Skene  de  Verb.  Sign* 

Ditptratt  ion  debeit  jingl.  Things  un- 
like ought  not  to  be  joined  Jenk.  Cent. 
24,  marg. 

DISPARK.  In  English  law.  To  dis- 
solve a  park.  Cro.  Car.  59.  To  convert 
a  park  into  ordinary  ground. 

DISPAUPER.  In  practice.  To  take 
away  from  a  person  the  capacity  or  privi- 
lege of  suing  in  forma  pauperis,  which  he 
has  already  exercised.     1  Tidd*t  Pr.  98. 

DISPENSA.  L.Lat  In  old  English 
law.  A  place  in  a  house  where  tmngs 
were  kept  under  the  key  of  the  housewife ; 
a  spence.     Bract.  foL  151  b. 

DISPENSATION.  Jn  English  law. 
An  exemption  from  some  law ;  a  permis- 
sion to  do  something  forbidden,  or  to  omit 
something  commanded.  Wharton^e  Lex. 
Vaugh.  330. 

DISPIT,  i>Mptte.  L.  Fr.  Contempt 
Kelham. 

DISPONK  In  Scotch  law.  To  grant, 
convey  or  dispose  ot  1  Karnes^  Equity, 
254.  Closely  formed  from  the  Lat  diepo- 
nere,  (q.  v.)  As  to  the  meaning  of  this 
term,  see  3  BelPt  Appeal  Cases,  100,  120, 
125. 

Disponer;  a  grantor.  1  ITame^  Eq. 
256.  Disponee ;  a  grantee.  Id.  ibid.  1 
Forbe^^  Inst,  part  3,  b.  1,  ch.  1,  tit  1, 

DISPONERE.  Lat  To  dispose  of, 
or  convey. 

To  arrange,  or  set  in  order ;  to  direct  or 
regulate.  See  Coju  6tt  dare  ejlU  Clt  ditpo- 
nere. 

DISPORT.  L.  Fr.  Diversion;  enter- 
tainment    Kelham, 

DISPOSE,  [from  Lat  disponere,  q.  v.] 
To  part  with,  as  by  sale,  gift  or  otherwise. 


Called  a  word  of  laige  extoit     jPmm. 
177. 

DISPOSITION.  In  Scotch  Uw.  A 
deed  of  alienation  by  which  a  right  to  pro- 
perty is  conveyed.     BelFs  Diet 

DISPOSSESSION.  A  species  of  is- 
jury  to  real  property  by  the  amotion  or 
deprivation  of  possession ;  otherwise  temied 
ouster.     8  Bl.  Com.  167.     See  Ouster. 

DISPUNL  L.  Fr.  Di^nmishable. 
Dyer,  28,  (Fr.  ed.) 

DISPUNISHABLR  In  old  English 
law.  Not  answerable.  Co.  LitL  27  b,  53. 
1  Steph.  Com.  246.  2  CraWs  Real  Prop. 
47,  §  1000. 

Not  punishable.  ^  This  murder  is  dis- 
punishable."     1  Leon.  270. 

DISPUTABLE  PRESUMPTION,  k 
the  law  of  evidence.  A  presumpticm  of 
law,  which  may  be  rebutted  or  diqpicTed. 
Best  on  Pres.  §  25.     Burr.  Circ  Evid.  47. 

DISPUTATIO  FORL  Lat  In  the 
civil  law.  Discussion  or  argument  before 
a  court  1  Mackeld.  Civ.  Law,  23,  §  S4. 
Dig.  1.  2.  2.  5. 

DISRATIONARE.     L.  Lat     [L  Fr. 
desreigner.']      In   old    English  law.     To 
prove ;  to  deraign ;  to   establish  or  mab 
good  a  claim,  charge  or  accusation.  Brad, 
ub.  infra.     Spelman  considers  this  as  mere- 
ly another  form  of  dirationare,  (q.  v.) ;  and 
makes  its  proper  signification  to  be,  to  dis- 
prove or  refute,  (from  dis,  priv.  and  rutuh 
cinari,  to  prove).     It  is,  however,  never 
employed  m  this  sense  bv  Bracton,  who 
uses  it  frequently,  but  only  in  the  sense 
first  given.     Et  quod  fecit  hoc — ofert  m 
disrationare  versus  eum  ;  and  that  he  did 
this — ^he   offers   himself   to    deraign   (or 
prove)  against  him.     Bract.  foL  138.    Sec 
Id.  foL  101  b,  119,  372  b,  373  b,     FUla, 
lib.  1,  c.  31,  §  6.     Id.  Ub.  1,  c.  21,  §  2. 
Si  negaverit,  oportet  quod  appMatus  hoc 
disrationet  versus  eum;  if  he  deny,  the 
iuppellee  must  deraign  this  against  lum. 
Bract,  fol.  151.     Dat  appellatus  vadium  » 
defendendi,  et  appellator  vadium  disra^o- 
nandi ;  the  appellee  gives  pledge  to  defend 
himself,  and  the  appellor  pledge  to  denifo 
(or  prove  his  charge).     Id.  toL  137, 144, 
153.     Corpus  disrationare;  to  denugn  (or 
prove)  the  body ;  to  prove  a  man  tobe  la- 
other's  villein.    Id.  foL  25  b,  191.     FiB«- 
nus  fuit,  quia  disrationavit  eum.  coram  jm- 
titiariis  in  villanumsuum  ;  be  was  a  viDios, 
because  he  proved  him  before  the  jus&es 
to  be  Ids  villein.    Id.  foL    199   b,  306. 
See  Skene  de  Verb.  Sign. 
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Diirattoitaiio  is  used  in  the  same  sense. 
Seetn/ro. 

DISBATIONATIO.  L.  Lat  In  old 
English  law.  Deraignment  or  proof;  the 
making  good  a  claim  or  charge.  Et  quod 
itafai  indedotata  et  seytita,  liabeo  tufficien^ 
Urn  disrationationem  et  probationem  ;  and 
that  I  was  so  endowed  and  seised  thereof, 
I  have  sofScient  dendgnment  and  proof. 
Bract  fol.  313  b,  297.  See  Fleta,  fib.  5, 
c  39,  §  5  ;  c  40,  §  3. 

DISSAISARE;  DissaUlre.    L.  Lat.    In 
old  Bnglish  law.     To  disseise,  or  pat  oat  of 
seisin.     Spelman,     The  more  asaal  forms 
are  disseytire  and  dis$eisire.     See  Disseise, 
DISSASINA.    L.  Lat    In  old  Scotch 
law.    Disseisin;  dispossession.     Skene  de 
Verb,  Sign. 
DISSATR  L.  Fr.  Saturday.    Kelham. 
DISSEISE.     |;L.  Lat  disseisire,  dissey- 
sire,  dissaisire,  dtsseisiare  ;  L.  Fr.  disseisir,"] 
To  deprive  of  seisin ;  to  tarn  or  pat  oat  of 
possession  wrongfully ;  to  oust  or  dispos- 
sess of  a  freehold,  {vtrum  domi/num  h  prce- 
dils  efieere  eademqtu  per  injuriampossidere). 
Spelman,     See  Disseisin, 

DISSEISEE.  [L.  Fr.  disseisi,  disseise; 
L  Lat  disseysitus!]  The  party  who  is  dis- 
seised, or  put  out  of  possession  or  seisin  of 
the  freehold.  Litt.  sect  472.  Termes  de 
la  Ley, 

DISSEI8IARE.  L.  Lat  To  disseise. 
Magna  Charta,  c.  27. 

DISSEISIN,  Disseizin.  [L.  Fr.  dissei- 
sinSy  dissaisin ;  L.  Lat  disseisina^  disseysi- 
na,  dissaisina^  dissasina,"]  Deprivation  or 
putting  oat  of  seisin ;  a  wrongful  putting  out 
of  him  that  is  actually  seised  of  the  freehold. 
Co.  lAtt.  277  a.  3  BL  Com,  169.  A  species 
of  injury  by  ouster  or  dispossession.  Id, 
ibid.  3  Steph,  Com,  483.  Litt,  sect  279. 
Eoscoe's  Real  Act,  61.     See  Seisin, 

Disseisin  was  originally  an  actual  dispos- 
session, but  afterwards  many  acts  were 
held  to  amount  to  disseisin,  if  the  injured 
party  chose  to  consider  them  as  such ;  and 
this  was  called  disseisin  by  election,  2 
Crabb's  Real  Prop,  1063,  1064,  §  2465. 
4  ITenes  Com,  482—490.  1  Burr.  60, 
107,  108.      See  Disseisina. 

DISSEISINA,  Disseysina,  L.  Lat  In 
old  En^ish  law.  Disseisin.  Fletaj  lib.  4, 
c.  1.  JSract.  fol.  169  b,  et  seq,  Disseisi- 
nam  scUis  fcu^it  qui  uti  non  permittit  pos- 
sessarem^  vel  minus  commode^  licet  omnino 
non  expellat ;  he  effectually  conmiits  a  dis- 
seisin who  does  not  permit  the  possessor 
[of  limd]   to  enjoy  it,  or  makes  the  enjoy- 


ment of  it  inconvenient,  though  he  does 
not  wholly  (or  absolutely)  expel  him.  Co. 
lAtt.  831.     Bract,  lib.  4,  tr.  2. 

DISSEISIRE,  Disseysire,  L.  Lat  In 
old  English  law.  To  disseise.  Fleta,  lib. 
4,  c  7,  §  2,  et  passim^  Disseysire  is  uni- 
formly used  by  Bracton.  Bract,  foL  26,  et 
passim^     Fleta,  lib.  4,  c  7,  §  2. 

DisseisitoTj  disseysitor,  A  disseisor. 
FUta,  lib.  4,  c.  4,  §  6.  Bract,  foL  176,  et 
passim, 

DisseisituSj  disseysitus,  A  disseisee. 
Bract,  fol.  176,  et  passim, 

DISSEISITRIX.  A  female  disseisor; 
a  disseisoress,  (q.  v.)     /Teto,  lib.  4,  0.12, 

DISSEISOR.  [L.  F.  disseisour;  L. 
Lat  disseysitor,]  He  who  disseises;  ho 
who  puts  another  out  of  possession  or  seisin 
of  the  freehold,*  Litt,  sect  279.  He  who 
puts  a  man  out  of  his  land,  without  order 
of  law.     Termes  de  la  Ley, 

DISSEISORESS.  [L.  Lat  disseisitrix,] 
A  woman  that  disseises  another  person. 
Litt,  sect  678.     Co.  LiU.  867  b. 

DISSIGNARE.  L.  Lat  In  old  law. 
To  break  open  a  seal     Wkiskaw. 

DISSIMULATIO.  Lat  A  passing 
over.  DittimQlatioof  tollitor  injoria.  An 
injury  is  extinguished  by  the  forgiveness  or 
reconcilement  of  the  party  injured.  £rsk. 
Inst,  b.  4,  tit  4,  §  108. 

DISSOLUTION.  [Lat  dissolutio,  from 
dissolvercy  q.  v.]  A  putting  an  end  to,  as 
by  unloosing  some  legal  bond,  or  setting 
parties  free  from  its  effect 

DISSOLVERE.  Lat  [from  di  or  dis, 
and  solvere,  to  loose,  to  free.]  To  dissolve, 
as  a  contract  or  connection ;  to  unloose  a 
legal  bond  or  tie ;  to  set  free  from  obliga- 
tion. Eodem  modo  quo  oritur,  eodem  mmio 
dissolyitnr.  By  the  same  means  by  which 
a  thing  originates,  by  the  same  means  is  it 
dissolved.  It  is  dissolved  in  the  same 
mode  in  which  it  was  created.  Story  on 
Partn.  §§117,  268.  Ordinarily,  the  dis- 
solution of  a  contract  is  required  by  the 
common  law  to  be  by  an  instrument  of  the 
same  dignity  and  solemnity  as  that  by 
which  it  is  created.     Id,  ibid, 

DIST.  L.  Fr.  [from  dire,  to  say.] 
Spoken.     Britt.  c  42. 

Speech  or  report     Kelkam, 

DISTINCTE  ET  APERTK  L.  Lat 
In  old  English  practice.  Distinctly  and 
openly.  Formal  words  in  writs  of  error, 
refemng  to  the  return  required  to  be  made 
to  them.     Beg.  Orig.  17. 
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DISTINGUERE.  Lat  To  distinguiBh ; 
to  make  a  diHtinction. 

DiitiDgncDda  tant  tempore ;  distispe  tem- 
pore et  coicordabit  Irgri.  Times  are  to  be 
diRtinguisbed ;  distinguisb  times  and  yon 
will  barmoDize  laws.  1  Co,  24.  A  maxim 
applied  to  tbe  construction  of  statutes. 

Uittingneida  loit  tempore;  aliod  eit 
faccre,  aliod  perficerc.  Times  must  be  dis- 
tinguished ;  it  is  one  thing  to  do,  another 
to  perfect    3  Leon,  248.    Branch's  Princ, 

1)ISTRACTI0.  Lat  [from  distrahere, 
q.  v.]     In  the  civil  law.     The  sale  of  a 

Pledge  by  a  creditor.     In$U  2.  8.  1.     See 
yistrahetf, 

DISTRAHERK  Lat  [from  dis,  apart, 
and  trahere^  to  draw.]  In  the  civil  law. 
To  sell,  particularly  at  auction.  Calv,  Lex. 
Jur,  l)ntrahere  pignu9  ;  to  sell  a  pledge 
in  payment  of  a  debt  Id,  Heinecc,  M, 
Jur.  Civ,  lib.  2,  tit.  8,  §  467.  1  Macktld, 
Civ,  Law,  384,  §  349. 

To  draw  apart,  or  separate ;  to  dissolve, 
as  an  obligation  or  contract.     Calv,  Lex, 

In  feudal  law.  To  sell  or  alienate. 
Feud,  Lib.  2,  tit  62. 

DISTRAIN,  Distrein,  [from  L.  Fr. 
distreindrey  destreyndre  ;  L.Lat  dtsiringere, 
to  bind  or  coerce.]  To  take  and  keep  the 
property  of  anotlier  as  a  pledge,  {ceu  pig- 
nu$  et  vadeniy)  in  order  to  compel  the  per- 
formance of  some  duty ;  such  as  the  pay- 
ment of  rent,  the  performance  of  services, 
an  appearance  in  court,  drc  Spelman,  3 
Bl,  Com,  231. 

'  DISTRAINOR,  Distreinor,     The  party 
distraining  goods  or  chattels. 

DISTRElNDRE.  L.  Fr.  To  distrain. 
Britt,  c.  26.  DiMtreint ;  distrained.  Id, 
ibid.  The  more  usual  form  is  destreindre 
or  destreyndre.     Id,  per  tot, 

DISTRESS,  [from  L.  Fr.  destresse  ;  L. 
Lat  districtio,  q.  v.]  The  taking  a  per- 
sonal chattel  out  of  the  post^ession  of  a 
wrong-doer  into  the  custody  of  the  party 
injured,  to  procure  a  satisfaction  for  a 
wrong  committed ;  as  for  non-payment  of 
rent,  or  injury  done  by  cattle.  3  Bl,  Com, 
6,  7.  Co,  Litt,  47.  The  taking  of  beasts, 
or  other  personal  property,  by  way  of 
pledge,  to  enforce  the  performance  of  some- 
thing due  from  the  PArty  distrained  upon. 
3  BL  Com,  231.  The  takbg  of  a  de- 
fendant's goods,  in  order  to  compel  an  ap- 
pearance in  court  Id,  280.  3  Steph, 
Com,  861,  368.  Gilbert  on  Rents,  3,  92. 
1  CraWs  Real  Prop,  224.  8  Kenf$  Com. 
461. 


The  tbing  or  chattel  itself^  bo  tak»  or 
distrained.  Spelman,  voce.  Distritt^ 
Districtus.  Termes  de  la  Ley.  See 
Distringas,  

DISTRESS  INFINITR  In  Engfah 
practice.  A  distress  which  has  no  bounds 
with  regard  to  its  quantity,  and  nuybe 
repeated  frt>m  time  to  time  until  the  stob- 
bomness  of  the  party  is  conquered.  3  BL 
Com,  231,  280,  281.  Termes  de  laUi, 
3   Steph,   Com.  609.     FletOy  lib.  2,  t6i, 

DISTRIBUTION.  jXat  distrtbilk, 
from  distribuere,  to  distnbute.]  A  deilinf 
or  division  among  several ;  a  dealii^  ii 
portions  or  shares ;  the  giving  to  each  of 
several  his  or  her  share.*  Commonly  used 
to  express  the  division  of  tbe  penoDil 
effects  of  an  intestate  among  bis  widow  nxi 
children,  or  next  of  kin.  See  Distribuiim, 
StatuU  of, 

DISTRIBUTIONS,  StatuU  of.  Ik 
title  of  the  English  statute  of  22  ^  2S 
Charles  II.  o.  10,  containing  provisioDsfor 
the  distribution  of  the  personal  estate  of 
an  intestate  among  the  widow  and  children, 
or  next  of  kin.  2  Kent^s  Com.  420, 43i. 
Statutes  of  a  similar  kind  in  the  United 
States  are  generally  termed  staiutet  (f 
distribution, 

DISTRICT.  [L.  Lat  districtuSy  dit 
trictio,  from  distringere,  to  distrain ;  L  Fr. 
destresse,  from  destreindre,  to  distrain.]  In 
old  law.  A  circuit  or  territory  within  wliidi 
the  power  of  distraining,  or  other  coerdrc 
authority,  might  be  exercised.  See  Du- 
trictio,  Jbistrictus. 

In  modem  law.  A  portion  of  territon, 
(as  of  a  state,  county,  city  or  town,)  defined 
by  law,  within  which  a  certain  junsdictios 
or  authority  may  be  exercised ;  a  ciril 
division  of  a  state  or  country  for  judids! 
or  other  purposes ;  any  limited  extent  of 
territory. 

By  successive  extensions  of  meaning,  thi^ 
word  has  gradually  lost  its  original  sfid 
peculiar  signification,  and  is  now  cos- 
stantly  used  in  ordinary  language,  to  d^ 
note  any  extent  of  territory  for  any  pmpcuf. 
Its  original  import  is  sufficiently  pomted 
out  by  its  etymology ;  in  further  ilhfftrt- 
tion  of  which  it  may  be  observed,  that  tk 
terms  district  and  distress  appear  to  bsre 
been  atone  time  used  in  English  lav, ^' 
denote  the  same  thins ;  the  former  being 
formed  from  the  Latm,  (districtus,)  t^ 
latter  from  the  French  (desiresse)  km  <^ 
the  word.    Thns,  it  is  said  in  Brittoo,  *''^ 
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the  Yonchee  be  not  within  the  distress 
[bailiwick]  of  the  sheriff,  drc,  {si  celuy 
paraurU  ne  soit  en  la  destresse  le  visconte, 
kc)    Britt.  c.  120. 

DISTRICT  COURTS.  In  American 
law.  Coarts  held  in  each  of  the  thirty-five 
districts  into  which  the  United  States  are 
divided,  consisting  of  a  single  judge,  and 
which  act  both  as  courts  of  common  law 
and  also  as  courts  of  admiraltj.  1  Kenfs 
Com.  303—305,  863, 

DISTRICTIO.  L.  Lat  [from  dtstrin- 
gere,  to  bind,  coerce,  or  distrain ;  L.  Fr.  des- 
tresse,'^ In  old  English  law.  A  distress, 
distramt  or  distraining.  Districtio — modum 
non  excedat ;  distress  shall  not  exceed 
measure,  (shall  not  be  excessive).  Bract. 
foL  203  b.  Si  fiat  districtio  ubi  nulla 
causa  est  distringendi  ;  if  a  distress  be  made 
where  there  is  no  cause  for  distraining.  Id. 
foL  217.  See  Id.  foL  440  b.  Stat.  Marlh. 
c.  4.  Magna  districtio;  the  grand  dis- 
tress. Fleta^  lib.  2,  c  66,  §  8.  Said  by 
Lord  Coke  to  mean  a  strait,  {angustioe)^ 
because  the  cattle  distrained  are  put  into 
a  strait  or  pound  Co.  Litt.  96  a.  But 
see  Distringere. 

The  right  of  distress.'  Districtio  semper 
sequitur  fidelitatem ;  distress  always  fol- 
lows fealty.  i^/eto,lib.  3,  c  11,  §  1.  See 
Id.  c  16,  §  37. 

A  thing,  chattel  or  animal  distrained. 
Kullus  de  coBtero  fadat  ducere  61&inci\oxiQ% 
qttas  fecerit  extra  comitatum  in  quo  captce 
fuerint ;  no  persons  henceforth  shall  cause 
the  distresses  which  he  has  made,  to  be  led 
out  oi  the  county  in  which  they  were  taken. 
Stat.  Marlbr.  c.  4.     Id.  c  I.     Fleta,  lib. 
2,  c  62,  §  4.     Spelman^  voc.  Distringere. 
A  circuit  or  territory  within  which  the 
power  of  distraining  might  be  exercised. 
Qui  terras^nfra  districtionem  vestram  non 
habentf  per  quoe — distringi  possunt ;   who 
haFe  not  lands  within  your  dbtrict  by  which 
they  can  be  distrained.     Reg.  Grig.  6  b. 
Districtus  (q.  v.)  was  used  in  the  same  sense. 
Any  compulsory  proceeding.     In  omni 
acHonej   ubi  dtus  concurrunt  districtioneSy 
videlicet  in  rem  et  in  personam^  ilia  distric- 
tio tenenda  est  quce  magis  timetur  et  magis 
lipat.     In  every  action,  where  there  are 
two  concurrent  distresses,  [modes  of  com- 
polsoiy  proceeding,]  namely,  against  the 
property  and  against  the  person,  that  dis- 
tress  [proceeding]  is  to  be  adopted  which 
is  the  more  feared,  and  is  the  more  stringent 
[binds  harder].   BracU  foL  372.   See  Fleta, 
lib.  C,  c-  14,  §  28. 


DISTRICTUS.  L.Lat  [fromrfwMV 
gere,  to  bind;  L.  Fr.  destresse.'\  In  old 
Englbh  law.  A  distress;  a  distraint;  a 
district.  The  place  or  locality  within  which 
the  power  of  distraining  might  be  exercised ; 
{qutcquid  loci  in  quo  distringendi potestatem 
quis  habet).  Spelman.  Hence  the  Eng- 
lish district,  (q.  v.)  The  phrase,  "  out  of 
his  fee,"  (Fr.  hors  de  son  fee,)  was  otherwise 
expressed,  "  out  of  his  district,"  {extra  dis- 
trictum  suum).     Spelman. 

A  person  distrained  on.  Fleta^  lib.  2,  c. 
49,  §  16. 

In  feudal  law.  The  power  of  coercion 
or  distress ;  the  jurisdiction  of  a  magistrate 
or  feudal  lord.     Feud.  Lib.  1,  tit  6,  §  7. 

A  place  or  territory  within  which  such 
power  or  jurisdiction  might  be  exercised. 
Calv.  Lex.  Jurid.     Id.  de  Verb.  Feudal. 

DISTRINGAS.  L.Lat  (You  distrain.) 
In  English  practice.  A  writ  directed  to 
the  sheriflf  of  the  county  in  which  a  defen- 
dant resides,  or  has  any  goods  or  chattels, 
commanding  him  to  distrain  {Prcecipimus 
tibi  quod  distringas — ,  We  command  you 
that  you  distrain;)  upon  the  goods  and 
chattels  of  the  defendant  for  forty  shillings, 
in  order  to  compel  his  appearance.  3  Stepk. 
Com.  667.  This  writ  issues  in  cases  where 
it  is  found  impracticable  to  get  at  the  de- 
fendant personally,  so  as  to  serve  a  sum- 
mons upon  him.     Id. 

A  distringas  is  also  used  in  equity,  as  the 
first  process  to  compel  the  appearance  of  a 
corporation  agi^regate.  Stat.  11  Geo.  IV. 
and  1  Will.  IV.  c  36.      Wharton's  Lex. 

DISTRINGAS  JURATORES.  L.  Lat 
(You  distrain  the  jurors.)  In  English  prac- 
tice. A  process  for  enforcing  the  attend- 
ance of  jurors,  which  is  supposed  to  be  is- 
sued after  the  venire  to  summon  them,  but 
in  practice  is  issued  at  the  same  time, 
founded  on  a  supposed  and  fictitious  neglect 
of  the  jurors  to  attend  upon  the  venire.  It 
commands  the  sheriff  to  distrain  them  by 
their  goods,  so  that  he  may  have  them  be- 
fore the  court  in  banc  on  an  ulterior  day, 
to  try  the  cause,  or  (alternatively,)  before 
the  court  at  nisi  prius,  if  the  judge  of  nisi 
prius  shall  first  come,  on  some  intervening 
day  specified,  into  the  county  where  the 
venue  is  laid,*     3  Steph.  Com.  690,  691. 

DISTRINGAS  NUPER  VICE  COMI- 
TEM.  L.  Lat  (You  distrain  the  late 
sheriff )  In  practice.  A  writ  issued  against 
a  sheriff  who  had  gone  out  of  office  before 
complying  with  a  rule  to  bring  in  the  body 
of  a  aefendant,  directed  to  his  successor, 
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commanding  bim  to  distrain  the  late  sheriff 
bj  all  his  lands,  Ac,  so  tbat  be  migbt  bave 
tbe  defendant's  body  in  court,  to  answer 
tbe  pbdntiE  1  Tidd's  PracL  313.  It  is 
now  obsolete.     Id,  note. 

A  writ  to  distrain  a  sberiff  out  of  office, 
in  order  to  compel  bim  to  sell  goods  seised 
under  a  fieri  facias,     Arckb.  Jy,  Prac  373. 

DISTRING£RE.  Lat  In  fendal  and 
old  Englisb  law.  To  distrain ;  to  coerce  or 
compel;  literally,  to  bind  fkst  or  strain 
bard*  Spelman,  Calv,Lez,Jurid.  Nee 
villa  nee  homo  d\BimgSiiw[  facere  pontes  ; 
nor  sball  a  vill  nor  a  man  be  distrained  to 
make  bridges.  Mag.  Cart  9  Hen,  HL  c 
15.  Id,  Johan,  c  23.  Constringers  is 
used  in  tbis  sense  in  old  writs.     Spelman, 

DISTURBANCE.  [L.  hoL  dUturhan- 
tia,  disturbatio,']  A  wrong  done  to  some 
incorporeal  bereditament,  dj  bindering  or 
disquieting  tbe  owners  in  tbeif  r^ralar  and 
lawful  enjoyment  of  it     3  Bl,  Com.  236. 

2  Crabb's  Real  Prop.  1074,  §  2472.— Tbe 
bindering  of  tbat  wbicb  in  rigbt  belongetb 
nnto  one  to  do.  Finch's  Law,  b.  3,  cb.  2, 
p.  187. — ^The  wrongful  obstruction  of  the 
owner  of  an  incorporeal  bereditament  in 
its  exercise  or  enjoyment  3  Steph,  Com, 
510. 

DISTURBANCE  OF  FRANCHISK 
Tbe  disturbing  or  incommoding  a  man  in 
tbe  lawful  exercise  of  bis  francbise,  wbereby 
tbe  profits  arising  from  it  are  diminisbed.* 

3  Bl,  Com,  236.  3  Steph.  Com.  510.  2 
Crabb's  Heal  Prop.  1074,  §  2472  a.  See 
Franchise.  As  to  disturbance  of  office,  see 
1  Crabb's  R.  P.  466,  §  595. 

DISTURBANCE  OF  COMMON.  Tbe 
doing  any  act  by  wbicb  tbe  rigbt  of  another 
to  bis  common  is  incommoded  or  dimin- 
ished ;  as  where  one  who  has  no  right  of 
common  puts  his  cattle  into  tbe  land,  or 
where  one  who  has  a  right  of  common  puts 
in  cattle  which  are  not  commonable,  or  sur- 
chains  the  common ;  or  where  tbe  owner 
of  the  land,  or  other  person,  incloses  or 
otherwise  obstructs  it*  2  Bl.  Com.  237 — 
241.  3  Steph,  Com.  511,  512.  1  Crabb's 
Real  Prop.  312,  §  348.     See  Common. 

DISTURBANCE  OF  WAYS.  Tbe 
obstructing  a  person's  right  of  way  over 
another's  grounds  by  enclosures,  or  other 
obstacles,  or  by  ploughing  across  it,  by 
which  means  he  cannot  enjoy  his  right  of 
way,  or  at  least  not  in  so  commodious  a 
manner  as  be  is  entitled  to  do.*  3  Bl. 
Com.  241.  8  Steph.  Com,  613.  1  CraWs 
Real  Prop.  347,  §  393.     See  Way.     As 


to  distuibance  of  tbe  right  to  water,  see  1 
CraWs  R,  P.  872,  §  427 ;  of  tbe  right  to 
light  and  air,  Id.  395,  §  462. 

DISTURBANCE  OF  TENURK  The 
compelling  or  inducing  a  tenant  at  will  to 
leave  his  tenancy.*  3  BL  Com,  242.  I 
Steph,  Com.  518,  514. 

DISTURBANCE  OF  PATRONAGE. 
Tbe  hindrance  or  obstruction  of  a  patron 
from  presenting  bis  clerk  to  a  benefice.  S 
Bl  Com.  242.  3  Steph,  Com,  514.  S 
Crabb's  Real  Prop.  1075,  §  2472  d.  See 
Advowson, 

DIT.  L.  Fr.  [fi^m  rftre,  to  aay  or 
speaL]    Said.     See  H  est  diU 

A  word;  a  decree.    Kelham, 

DITES  OUSTER.  L  Fr.  Say  ow. 
Tbe  form  of  awarding  a  respondeat  ouster, 
in  the  Year  Books.     M.  5  Edw.  IIL  49. 

DITTAY.  In  Scotch  Uw.  A  crimiBal 
information  or  accusation.  2  Forbei  InsL 
242,  362.  Skene  de  Verb.  Signtf^.  too.  Iter, 
**Accusit  be  dittay  openly  read  in  judg- 
ment" 1  Jffow.  St.  Trials,  926.  Articles 
or  points  of  dittay  were  tbe  same  as  in- 
dictment 2  Forbei  Inst,  ub,  sup,  1  Pik. 
Crim.  Trials,  part  1,  p.  65.  See  tbe  f<xiB 
in  3  Jffow,  St.  Trials,  436. 

DIUTURNITAS.  Lat  In  old  prac- 
tice.    Length  of  time.     Fleta^  lib.  4,  c  18, 

§1. 

DIVERSION.  [Lat  diversio,  from 
divertere,]    A  turning  aside.     See  Divert 

DIVERSIS  VICLBUS.  L.  Lat  At 
different  times.  Reg,  Grig,  272.  Hdb. 
189  a.  Diversis  diebus  et  vicibus;  at  dif 
ferent  days  and  times.     13  Easty  407. 

DIVERSITAS.  Lat  [L,¥t.  diwermU.] 
In  old  English  law.  Div^wty;  difference; 
unlikeness.  Si  in  scriptura  inveniatmr  di- 
versitas  calami,  et  diversitas  seribendi^  et 
diversa  manus  ;  if  in  tbe  writing  [or  instru- 
ment] there  be  found  a  difference  of  poi, 
and  a  difference  of  writing,  and  a  differeit 
hand.  Bract,  fol  398  b.  Item  diverntas 
incausti;  also  a  difference  of  ink.  Id,  ibid, 
Diversitas  calami,  vel  atrasnenti,  vel  i 
Fleta,  lib.  6,  c  34,  §  5.  DiversiU  de  i 
ou  de  enke,  en  lescripture,     Britt,  c  28. 

DIVERSITE  DES  COURTS.  A  tre*- 
tise  on  courts  and  their  jurisdiction,  written 
in  French  in  the  reign  of  Edward  UL  as  ia 
supposed,  and  by  some  attributed  to  Flta- 
berbert  It  was  first  printed  in  1525,  and 
again  in  1534.  CraWs  Hist,  330,  483;. 
3  Bl,  Com.  53.  3  Reeved  HisL  152.  4 
Id.  420.  3  Steph.  Com,  414. 
DIVERSO  INTUITU.    Lat    TTitha 
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different  view,  purpose  or  design ;  in  a  dif- 
ferent view  or  point  of  view ;  by  a  different 
course  or  process.  1  W.  Bi.  89.  Cas, 
iemp.ffardw.lS2.  9^<m/,311.  ^Kent's 
Com.  211,  note.  1  Peteri^  JR.  500.  2 
GallUan's  R.  318.  Story  on  Bailm.  §  67. 
See  Alio  intuitu. 

DIVERSORniM.  Lat  [Yrom  diver- 
tere^  to  turn  aside.]  In  old  English  law. 
A  lodging  or  inn.     Towns.  PI.  38. 

DIVEKT.  [from  Lat.  divertere,  q.  v.] 
To  turn  aside ;  to  turn  out  of  the  way ;  to 
alter  the  course  of  things.  Usually  applied 
to  water-courses.  Anpell  on  Water- Courses, 
§  97,  et  seq.  Sometimes  to  roads.  8  East, 
394. 

DIVERTERE.  Lat  In  the  Roman 
law.  To  turn  aside ;  to  go  away  from ;  to 
leave.  A  woman  was  said  divertere,  who 
left  her  husband.  Di^.  5.  1.  42.  Id.  9. 
2.  27.  30.  Prom  divortere,  an  old  form  of 
this  word,  was  derived  divortium,  (q.  v.) 

DIVIDENDA.  L.  Lat.  [from  dividere, 
to  divide.]  In  old  English  law.  A  thing 
to  be  divided.  An  indenture  is  so  called  in 
old  statutes.  Claus.  6  Hdw.  II.  in  dors. 
m.  24.  Stat,  de  JSsccetoribus,  29  JSdw.  L 
Cowell.  Because  it  was  to  be  divided,  or 
cut  in  two.     See  Indenture. 

A  part  of  an  indenture.  Stat.  10  Edw. 
L  c  11.  Stat.  28  Edw.  L  st.  3,  c.  2. 
Termes  de  la  Ley. 

DIVINARE.  Lat  To  divine ;  to  con- 
jecture or  guess ;  to  foretell  Divinatio  ; 
a  conjecturing  or  guessing. 

Nemo  tenetnr  diTinaie.    No  man  is  bound 

to  divine ;  that  ia,  to  have  foreknow- 
ledge of  a  future  event  10  Co.  55.  No 
man  is  bound  to  guess  at  the  intention  of 
the  parties  to  an  instrument 

Dfyinatio,  non  interpretatio  est,  ^db  om- 
JLino  reeedit  a  litera.  That  is  guessmg,  not 
interpretation,  which  altogether  departs 
from  the  letter.  BacaiCs  Max.  18,  (in  reg. 
3,)  citing  Yearh.  3  Hen.  VI.  20. 

DIVISA,  Devisa.  L.  Lat  [from  Fr. 
diviser,  to  divide.]  In  old  English  law. 
A  division  or  partition.  A  division  or  dis- 
tribution of  goods  by  will ;  a  will  or  testa- 
ment of  goods  or  chattels.  Spelman. 
Cowell.  Glanv.  lib.  12,  c.  20.  Id.  lib.  7, 
c  5.  Hence  the  modern  devise,  now  con- 
fined to  mean  a  will  of  lands  or  disposition 
of  real  estate  by  will     See  Devise. 

A  division  or  boundary  between  neigh- 
boring or  adjoining  lands,  (L.  Fr.  devise, 
q.  V.)  such  as  a  highway ;  a  wall,  ditch  or 
Btream  ;  a  stake  or  stone.    Bract.  foL  180  b. 


As  to  streams,  see  Fleta,  lib.  4,  c  6,  §  3. 
It  might  also  be  composed  of  the  land 
itself,  (fit  divisa  de  consensu  vicinorum,  ex 
eorum  terra,)  in  which  case  it  was  common 
to  both  proprietors,  (et  est  talis  divisa  com- 
munis inter  eos).  Bract,  ub.  sup.  Id.  foL 
167.  The  use  of  strips  of  unploughed 
land,  as  boundaries  in  open  or  common 
fields,  still  prevails  in  England.  Stat.  6  & 
7  Will.  IV.  c.  115.  Dicitur  divisa  eo  quod 
dividit  agroset  tenementa  ;  it  is  called  divisa 
because  it  divides  lands  and  tenements. 
Bract.  foL  180  b.  See  Fleta,  lib.  4,  c  6, 
§  3.  The  word  was  more  commonly  used 
in  the  plural,  {divisce,  or  devisee,)  and  very 
frequently  in  connection  with  the  terms 
m^toe,  (metes,)  and  bundce,  ^bounds,)  though 
not  very  clearly  distinguisned  from  either. 
Per  metas  et  divisas.  Beg.  Orig.  157  b. 
Super  hundis  et  divisis.  /i.  263  b.  Afe- 
tce,  hundm  et  divisce.  Reg.  Jud.  84  b. 
Bundce,  et  metce  et  rationabiles  divisse,  qucs 
ponuntur  in  terminis  agrorum,  ad  disHn- 
guendum  proedia  et  dominia  vicinorum; 
bounds  and  metes  and  reasonable  divisions, 
which  are  placed  in  the  limits  of  fields  to 
distinguish  the  lands  and  properties  of 
neighoors.  Bract.  foL  166  b.  See  Fleta, 
lib.  5,  c.  41. 

A  sentence  or  decree.  Cowell.  LL. 
Hen.  I.  c.  9,  cited  ibid. 

DIVISfi.  L  Lat  Separately.  Lord 
EUenborough,  15  East,  559. 

DIVISIM.  L.Lat  In  old  English  law. 
Severally ;  separately.     Brajct.  fol.  47. 

DIVISUM  IMPERIUM.  Lat  A  di- 
vided empire  or  jurisdiction ;  a  jurisdiction 
shared  between  two  tribunals,  or  exercised 
by  them  alternately.*  This  classic  phrase 
is  frequently  applied  in  the  books,  to  the 
jurisdiction  alternately  exercised  by  the 
courts  of  common  law  and  admiralty,  be- 
tween high  and  low  water  mark,  where 
the  sea  ebbs  and  flows ;  the  one  having  ju- 
risdiction upon  the  water  when  it  is  frill 
sea,  and  the  other  upon  the  land  when  it  is 
an  ebb.  Finches  Law,  b.  2,  ch.  1,  p.  78. 
5  Co.  107.  1^/.  Com.  110.  MolloydeJur. 
Mar.  231.  1  Kenfs  Com.  366.  It  is  ap- 
plied also  to  the  jurisdiction  exercised  by 
courts  of  common  law  and  equity,  over 
the  same  suWect     4  Steph.  Com.  9. 

DIVORCE.  [Lat  divortium,  from  di- 
vertere,  (anc.  divortere,)  to  turn  away,  to 
separate;  L.  Fr.  devorce,  devors.]  The 
separation  of  husband  and  wife  by  the  sen- 
tence of  the  law.*  Skelford,  Mar.  d:  Div. 
363. — ^The  lawful  separation  of  husband 
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and  wife,  made  before  a  competent  judge, 
on  due  cognizance  had  of  tne  canse,  and 
sufficient  proof  made  thereof.      Ayliff^B 
Parerpon,  225.     See   Godolph,  Ahr.  493. 
— The  dissolution  of  the  marriage  contract 
by  law,  either  totally,    {h  vinculo  maUri- 
monity)  or  partially,  (i  mema  et   thoro)* 
1  Bl.  Com.  440,  441.    2  Steph.  Com.  310, 
311.     2  irmfs  Com.  95y  et$eq.    See  tn/ra. 
The  word  divorce  appears  to  be  framed 
partly  from  the  original  Latin  divortium, 
and  partly  from  the  old  French  form  di- 
vorce or  aevoTB.    Divorce  is  used  by  Little- 
ton.    According  to   Lord   Coke,  it  is  so 
called  from  divertendo,  (turning  away,)  be- 
cause a  man  it  thus  turned  away  from  his 
wife ;  (divortium  dicitur  h  divertendo,  vel 
divortendo,  quia  vir  divertitur  ah  uxore). 
Co.  Litt.  235.     The  deriration  given  in  the 
civil  law  illustrates  the  facility  with  which 
the  Roman  divorces  were  allowed.    Divor- 
tium vel  d  diversitate  mentium  dictum  e$ty 
vel  quia  in  diversas  partes  eunt  qui  distrahunt 
matrimonium  ;  divorce  is  so  called  either 
from  diversity  of  minds,  or  because  they 
who  break  off  marriage  go  different  ways. 
Dip.  24.  2.   2.     It  u  worthy  of  remark 
that,  of  the  two  great  writers  on  the  an- 
cient   law    of   England,  Britton   defines 
divorce  to  be  notmng  more  than  a  sepa- 
ration  of  the  bed;  (devorce  ne»t  autre 
chose  que  severaunce  de  lyt  parentre  espoue 
et  espouse,)  while  Bracton  makes  a  clear 
distinction  between    the   two.     Britt.  c. 
107.     Bract,  fol  92  b.     See  Divortium. 

DIVORCE  A  VINCULO  MATRIMO- 
NIL  A  divorce  from  the  bond  of  marriage. 
A  total  divorce  of  husband  and  wife,  <us- 
solving  the  marriage  tie,  and  releasing  the 
parties  wholly  from  their  matrimonii  ob- 
li^tions.  1  Bl.  Com.  440.  2  Steph.  Com. 
810,  311.  Shel/ordy  Mar.  dk  Div.  363,  et 
seq.     2  Kenfs  Com.  95. 

DIVORCE  A  MENSA  ET  THORO. 
A  divorce  from  table  and  bed,  or  from  bed 
and  board.  A  partial  or  qualified  divorce, 
by  which  the  parties  are  separated  and  for- 
bidden to  live  or  cohabit  together,  with- 
out affecting  the  marriage  itself.  1  Bl. 
Com.  440.  3  Id.  94.  2  Steph.  Com.  311. 
Shelf.  Mar.  ik  Div.  363,  364.  2  Kent's 
Com.  125.  Called  by  Bracton  separatio 
thori.  Bract,  fol.  92  b.  By  the  recent 
statute  20  d^  21  Vict  c  85,  §  7,  no  divorce 
can  in  future  be  granted  h  mensa  et  thoro, 
but  a  decree  of  judicial  separation  is  to  be 
pronounced,  having  the  like  effect. 
DIVORTIUM.    Lat   [from  O.  Lat  rf^- 


vortere,  to  turn  aside.]  In  the  civil  and 
old  English  law.  Divorce ;  a  separation  of 
husband  and  wife ;  a  going  different  ways, 
(in  diversas  partes).  Dig.  24.  2.  Distin- 
guished fr^m  repudiuMy  (q.  v.)  Id.  50. 
16.  191.  Tayl.  Civ.  Law,  349.  See  2>i- 
vorce.  Divortium  sine  causa,  or  sine  uUa 
querela  ;  a  divorce  without  cause,  or  with- 
out any  complaint     2  Kenfs  Com.  102. 

Bracton  appears  to  use  divortium  only 
to  denote  a  separation  h  vinculo,  or  total 
divorce,  as  distinguished  from  a  separatio 
thori.     Bract,  fol.  92  b. 

DIXIEME.  Fr.  Tenth;  the  tenth 
part     Ord.  Mar.  liv.  I,  tit  1,  art  9. 

In  old  French  law.  An  income  tax 
payable  to  the  crown.  Steph.  LecU  859. 
To  DO.  This  word  was  sometimes  used 
in  old  law,  in  the  sense  of  to  make  ;  both 
being  translations  of  the  Lat  facere,  (q.  v.) 
llius,  **to  do  law"  and  "to  make  Uiw,*^ sig- 
nified the  same  thing.  See  To  make.  So 
the  expression  **  we  do  you  to  wit,"  occurs 
as  the  translation  of  scire  facimus,  (we 
make  you  to  know,  or  give  you  to  under- 
stand>. 

DO.  Lat  I  give.  The  ancient  and 
aptest  word  of  feoffment  and  of  gift.  3 
Bl.  Com.  310,  316.  Co.  Litt.  9.  Used 
by  Bracton  in  all  his  examples  and  iDastni- 
tions  of  conveyances.  BracL  foL  17,  et 
passim.  See  lieta,  lib.  3,  c  9.  Probablj 
the  most  ancient  term  of  conveyance. 

DO,  LEGO.     Lat     I  give,  I  bequeath; 
or,  I  give  and  bequeath.    The  formal  words 
of  making  a  bequest  or  legacy,  in  the  Ro- 
man law.     Titio  et  Seio  hominem  Stichtm 
do,  1^0 ;  I  give  and  bequeath  to  Titius  and 
Seius,  my  man  Stichus.    Inst.  2.  20.  8,  30, 
31.     The   expression  is  literally  ret^ned 
in   modem   wills.  ^  According  to  Calvin, 
who   quotes  Spiegelius,   either  of   these 
words  separately  imports  as  much  as  both 
together.    Calv.  Lex.    Tayl.  Civ.  Law,  240. 
DO  UT  DES.     Lat     I  give  that  yon 
may  give ;  I  give  [you]  that  you  may  give 
[me].     A  formula  in  tne  civil  law,  consti- 
tuting a  general  division  under  which  those 
contracts  (termed  innominate)  were  clawed, 
in  which  something  was  yiven  by  one  party 
as  a  consideration  for  something  ^ven  by 
the  other.     Diy.  19.  4.     Id.  19.  5.  5.     2 
Bl.  Com.  444.     I  yive  you  money,  on  a 
contract  that  you  shall  give  me  goods,  and 
e  converse; — the  contract  of  purchase  and 
sale.     I  give  you  goods,  in   consideration 
of  your  giving  me  other  goods; — the  con- 
tract of  exchange  or  b«rter.     I  give  yon 
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money  now,  in  consideration  or  on  condition 
of  your  giving  it  to  me  hereafter ; — the  con- 
tract of  loan  of  money.*  Id,  Cooper'^  Justin, 
Inst  Notes,*  684.  Bracton's  example 
shows  his  familiarity  with  the  civil  law. 
Do  tihi  digestuniy  ut  des  miki  codicem;  I 
give  yon  a  digest,  that  yon  may  give  me  a 
code.     Brojct  fol.  19.    See  Doui  facias, 

DO  UT  FACIAS,     Lat     I  give  that 
you  may  do ;  I  give  [you],  that  you  may 
do  or  make  [for  mej.     A  formula  in  the 
civil  law,  under  which  those  contracts  were 
classed,  in  which  one  party  gave  or  agreed 
to  give  money,  in  consideration  the  other 
party  did  or  performed  certain  work.    Dig, 
19.  5.  5.     2  Bl  C(m,  444.     Do  tiU  codi- 
cem^ ut  facias  mihi  scrihi  digestum  ;  I  give 
yon  a  code,  that  you   may  have  a  digest 
written  (or  copied)  for  me.     Bract,  fol.  19. 
The  particle  ut,  in  this  and  the  foregoing 
phrase,  is  considered  as  denoting  or  expres- 
sing a  consideration  ;  so  much,  that  Black- 
stone  has  treated  them  as  forms  of  conside- 
ration.   2   Bl,    Com,   uh,   sup.      Strictly,  | 
however,   ut  denotes   what  the   civilians 
called  modus,  (Qualification) ;  quia  being 
the  particle  employed  to  denote  what  they 
called  causa,  which  is  generally  translated 
consideration.     Bract,  fol.  18  b.     See  Con- 
sideration,   Causa,      Britton   calls    these 
phrases  or  formulae,  conditions,  and  repeats 
them  after  Bracton ;  but  the  passage  in  the 
original  edition  is  much  corrupted.     Britt, 
c.  36.     See  Jeo  done, 

DO,  DICO,  ADDICO.     Lat    I  give,  I 
say,  I  adjudge,     fhree  words  used  in  the 
Roman  law,  to  express  the   extent  of  the 
civil  jurisdiction  of  the  praetor.     Do  de- 
noted that  he  gave  or  granted  actions,  ex- 
ceptions and  judices,  (prcetor  dabat  actio- 
nes,  exceptiones,  judices) ;  dioo,  that  he  pro- 
nounced judgment,  (dicebat^M*);  addico, 
that  he  adjudged  the  controverted  property, 
or  the  goods  of  the  debtor,  Ac.  to  the  plain- 
tiff.  1  Mackeld.  Civ,  Law,  187,Kaufmann's 
note.     Id.  24,  §  36,  note  (6).     Calv,  Lex. 
Jut. 

DO  AIRE.     L.Pr.     Dower.     Fet  Assa- 
ver,  §21. 

OOARIUM,  Douarium,  Dodarium,  Do- 
tariunij  DotaXitium.  L.Lat.  Dower.  The 
use  of  these  words  is  entirely  confined  to 
the  early  continental  law  of  Europe,  al- 
thonghy  according  to  Spelman,  they  are  the 
proper  Latin  equivalents  of  th^  English 
wonl  dower  ;  dos,  (the  term  employed  by 
all  the  English  writers  since  Bracton  to 
signify  dower,)  denoting  properly  quite  a 


different  thing.  Spelman,  2  Bl.  Com. 
129.     See  Dos,  Dower, 

Doarium  is  mentioned  in  the  early  law 
of  France,  as  the  popular  term  for  dower, 
or  a  widow's  portion  of  her  husband's  es- 
tate. Spelman,  Calv.  Lex,  Jur,  Dou- 
arium occurs  in  the  history  of  Bretagne  in 
a  similar  sense.  The  latter  word,  some- 
times inaccurately  written  donarium,  comes 
very  near  the  form  of  the  English  word 
dower.  Both  doarium  and  douarium  are 
from  the  Fr.  douaire,  which  seems  also  to 
be  the  root  of  the  English  word.  Dower 
occurs  in  its  present  form  in  the  Law  French 
of  Britton.     Britt,  c.  101. 

DOAYRE.  L  Fr.  Dower.  Fet  Assa- 
ver,  §  47. 

DOCERK  Lat.  In  the  civil  and  old 
common  law.  To  show ;  to  set  forth ;  to 
make  out  a  case  by  proper  statements.  Cum 
querens — docuit  tenementum  esse  suum, 
tenens,  si  possit,  doceat,  drc ;  when  the 
plaintiff  has  shown  [by  his  count  or  de- 
claration,] the  tenement  to  be  his,  the  tenant 
if  he  can,  may  show,  <fec.  Bract,  fol.  209. 
See  Fleta,  lib.  4,  c.  7,  §  2. 

To  show  or  establish  by  proof.  Ft  hoe 
paratus  est  docere ;  and  this  he  is  ready  to 
show,  or  verify.     Bract,  fol.  216  b. 

DOCK.  In  criminal  practice.  An  en- 
closed place  in  criminal  courts,  occupied  by 
prisoners  when  brought  in  for  trial 

DOCK.  The  space  between  wharves. 
Grier,  J.  17  Howard^ s  R,  434.  A  space  in 
a  harbor,  river,  <fec.,  enclosed  between  two 
wharves, 

'DOQKEni!,Docquet,Dogget,  In  practice. 
A  brief  or  abstract  in  writing.  Cowell. 
An  abridged  entry  of  an  instrument,  or 
proceeding  in  an  action ;  a  list  or  register 
of  such  abridged  entries. 

An  abridged  entry  of  a  iudgment;  an 
entry  made  in  a  proper  book,  by  the  clerk 
of  the  court  in  which  a  judgment  is  re- 
covered, containing  an  abstract  of  the  judg- 
ment, that  is,  the  title  of  the  cause,  amount 
of  the  iudgment,  time  of  the  recovery,  at- 
torneys' names,  <fec.  3  Bl,  Com.  397,  398. 
2  Tidd's  Fr,  939.  It  is  an  index  to  the 
judgment     Id,  ibid. 

The  list  or  calendar  of  causes  ready  for 
hearing  or  trial,  prepared  by  clerks  for  the 
use  of  courts,  is,  in  some  of  the  United 
States,  called  a  docket.  In  England,  the 
entry  made  in  the  docket  book  at  the  bank- 
rupt oflSce,  on  delivery  of  a  petitioning  credi- 
tors affidavit  and  bond,  is  called  striking  a 
docket.    Fden^s  Bankr.  Law,  c.  4.  sect  1. 
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In  the  old  dofinitions,  a  docket  is  said  to 
be  **  an  abridged  entry  on  a  unall  piece 
of  paper  or  parchment ;''  or  "  a  small  piece 
of  paper  or  parchment  containing  the  eflfect 
of  a  larger  writing."  Cowell,  citing  WeeCt 
Symbol,  part  2,  tit  Fines,  sect  106.  The 
word,  however,  was  osed  as  far  back  as  the 
statute  4  &  6  W.  &  M,  c.  20,  (A.  D.  1692), 
by  which  the  docketing  of  judgments 
was  first  regulated,  in  the  sense  of  an 
abridged  entry  in  a  book,  which  is  its  usual 
modem  meaning.  It  is  written  dogget  by 
West,  {ub,  sup.)  and  in  the  English  statute 
just  referred  to.  See  the  statute  at  large 
In  Miller's  Law  of  Equitable  Mortgages, 
Appendix,  No.  L 

To  DOCKET,  Doequet,  Dogget,  Doquet. 
In  practice.  To  abstract  and  enter  in  a 
book.  8  Bl  Com.  397,  398.  To  make 
an  abridged  entry  of  a  judgment,  or  other 

Proceeding  in  a  book  kept  for  that  purpose.* 
ee  Docket. 

Dogget  is  the  word  used  in  the  statute  4 
A  6  W.  <k  M.  c  20.  Doquet  is  used  by 
Bacon.  Works,  iv.  143.  Docquet  is  used 
by  Blackstone,  (ub,  sup,)  Docket  is  the 
modem  form.  Townsend  gives  some  cu- 
rious old  forms  of  doggetting  causes.  Toums, 
PL  159—162. 

DOCTOR  AND  STUDENT.  The  title 
of  a  work  written  by  St  Germain,  in  the 
reign  of  Henry  VIIL  in  which  many  prin- 
ciples of  the  common  htw  are  discussed  in 
a  popular  manner.  It  is  in  the  form  of  a 
dialogue  between  a  Doctor  of  Divinity  and 
a  Student  in  Law,  and  has  always  been  con- 
sidered a  book  of  merit  and  authority.  1 
Kenfs  Com.  604.  Crabb's  Hist.  Eng,  Law, 
482 

DOCTORS' COMMONS.  The  popular 
name  of  the  courts  and  offices  occupied  by 
the  body  incorporated  in  England,  in  1768, 
under  the  title  of  "  The  College  of  Doctors 
of  Law,  exercent  in  the  ecclesiastical  and 
admiralty  courts  ;**  and  which  are  situated 
on  the  southern  side  of  St  Paul's  church- 
yard, London.  It  is  a  college  consisting  of 
a  president,  (the  Dean  of  the  Arches  for 
the  time  being)  and  of  those  doctors  of 
laws,  who,  having  regularly  taken  that  de- 
gree in  either  of  the  universities  of  Oxford 
and  Cambridge,  and  having  been  admitted 
advocates  in  pursuance  of  the  rescript  of 
the  Archbishop  of  Canterbury,  shall  nave 
been  elected  fellows  of  the  college  in  the 
manner  prescribed  by  the  charter.  Whar- 
torCs  Lex.     Brande. 

DOCUMENTS.    [Lat  documenta,  from 


doeere,  to  show.]  Written  instrumenta  ad- 
duced for  the  purpose  of  showing  or  prov- 
ing a  claim  or  title,  or  other  matter  in  con- 
troversy ;  evidences  of  title.*  See  Docu- 
mentum.  This  term  was  anciently  applied, 
in  particular,  to  the  evidences  of  title  to 
real  property,  or  muniments  of  title,  (^ut&M 
jus  prcsdiorum  Jirmatur,)  and  otherwise 
called  telligrapha.  Spelman,  See  TelB- 
grcLphum. 

Documents  are  a  species  of  instruments 
of  evidence,  and,  according  to  a  modan 
writer  on  evidence,  "  properiy  include  all 
material  substances  on  which  the  thoughts 
of  men  are  represented  by  any  sp^^  o^ 
conventional  mark  or  symbol  Thus,  the 
wooden  score  on  which  a  baker  and  his 
customers  indicate  by  notches  the  number 
of  loaves  of  bread  supplied,  the  old  ex- 
chequer tallies,  and  such  like,  are  docunuhts 
as  much  as  the  most  elaborate  deed.^  Best 
on  Evid,  238. 

DOCUMENTTJM.  Lat  [from  docert,  to 
show.]  In  the  civil  law.  A  document; 
an  instrument;  (instrumentum ;  Gr.  np 
^Xn(ov,)    Nov.  1 19,  c  3.     See  Qlast.  in  loc. 

DODARIUM.  L  Lat  [from  Lat  dos, 
q.  v.]  In  old  European  law.  Dower.  TJsed 
in  this  sense  in  Hovedcn,  cited  in  Spelmam^ 
voc  Doarium.     The   same  as  doiarinm, 

^v.)     See  Doarium. 
)ODKIN.     See  Doitkin. 

DODRANa  Lat  In  the  Roman  law. 
A  subdivision  of  the  as,  containing  nine 
uneice  ;  the  proportion  of  nine-twelfihs,  or 
three-fourths.  2  J9/.  Com.  462,  note.  TayL 
Civ.  Law,  492.  •  , 

DOER.  In  Scotch  law.  An  agent  w 
attorney.     1  Kames*  Equity,  325. 

DOET.  L.  Fr.  Ought;  he  ought; 
owes.     L.  Fr.  Diet. 

DOG-DRAW.  In  forest  law.  Drawing 
after,  (that  is,  pursuing)  a  deer  with  a  dog. 
One  or  the  circumstances  which  constituted 
what  was  called  the  manifest  deprehensiin 
of  an  offender  against  venison  in  a  forest ; 
that  is,  his  being  caught  in  the  act  of  com- 
mitting the  offence,  or  teiken  with  tke 
mcUnour,  as  it  was  otherwise  called.*  Mat- 
wood,  pa^  2,  c.  8.     See  Mainour. 

DOGGET.     See  Docket 

DOIGNE, Z)oyn«.  L.  Fr.  Give;  given; 
I  give.     Britt.cZ6.     Eelham.     SeeDau, 

DOING.  [L.  LaL  faciendo,  facienduail 
The  fomyd  word  by  which  services  w«e 
reserved  and  expressed  in  old  conveyances; 
"  "  rendering,**  (reddendo)  was  expreadve 


as 


of  rent.     Perk,  ck  10,  sect  625,  635,  63& 
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DOIT,  Doptt  L  Fr.  He  or  it  ought ; 
he  owes.  Daient,  doyent ;  they  ought 
Z.  Fr.  Diet.    Kelham. 

DOITKIN,  Dotkin,  Dodkin.  A  foreign 
coin  of  small  value,  prohibited  by  statute  3 
Hen.  y.  c.  1,  from  being  introduced  into 
Engknd.  Crabb's  Hi$t,  Eng,  Law^  357. 
3  Reeves'  Hut.  261.  4  Bl  Com.  99.  Ac- 
cording to  Mr.  Crabb,  it  was  the  Dutch 
duitkin^  of  the  value  of  two  penningen. 

DOL.  Fr.  [from  Lat.  doltie.^  In  French 
law.  Evil  or  malicious  design;  deceit; 
fraud.     See  Dolus. 

DOLE.  [L.  Lat  dola.  Sax.  dcel;  from 
daelan^  to  divide,  or  distribute.]  In  old 
English  law.  A  part  or  portion.  Spelman. 
DoTe-meadaw  was  one  in  which  several  per- 
sons had  a  share.     Cowell. 

DOLE.  Sc.  [from  Lat  dolus.']  In 
Scotch  law.  Criminal  intent ;  evil  design. 
BelVs  Diet.  voc.  Crime. 

DOLG.  Sax.  A  wound.  Spelman. 
DOLI  C APAX.  Lat  Capable  of  mis- 
chief or  criminal  intention ;  of  the  age  of 
discretion;  capable  of  distinguishing  be- 
tween good  and  eviL  A  phrase  derived 
from  the  civil  law,  in  which  it  was  used  in 
defining  the  liability  of  infants  to  punish- 
ment for  crimes.  Dip.  29.  5.  14.  Id.  50. 
17.  111.  Id.  47.  2.  23.  1  Bl.  Com.  464. 
4  Id.  22.  According  to  Bracton,  a  female 
is  more  doli  capax  than  a  male,  as  arriving 
sooner  at  maturity.     Bract.  foL  86  b. 

DOLI  INC  APAX.  Lat  Incapable  of 
criminal  intention ;  not  of  the  age  of  dis- 
cretion.    4  Bl.  Com.  22,  23. 

DOLIXJM.  L.  Lat  In  old  English 
law.  A  tun.  2  Ld.  Raym.  1468.  A 
hogshead.  L.  Lat.  Diet.  Fleta  describes 
it  as  containing  fifty-two  sextaries  of  four 
gallons  each.     Fleta^  lib.  2,  c.  12,  §  71. 

DOLO.  Span,  [from  Lat  dolus,  q.  v.] 
In  Spanish  law.  Bad  or  mischievous  de- 
si^.  White's  New  Becop.  b.  1,  tit  1,  c 
1,  §3. 

IX)LUS.  Lat  jTr.  dol ;  Span,  dolo ; 
Sc  dole.]  In  the  civil  law.  Deceit;  fraud. 
Otherwise  called  dolus  malus,  (q.  v.)  Fraud 
is  the  word  most  commonly  used  to  define 
this  term,  but  deceit  appears  to  be  the  more 
stjicUy  accurate  expression.  The  civilians 
drew  various  distinctions  between  dolus 
and  fmusy  some  of  which  seem  to  be  still 
reco^ized ;  making  the  essence  of  the  for- 
mer to  be  the  intention  to  deceive,  while 
the  latter  imported  actual  dams^e  or  detri- 
ment. Calv.  Lex.  Jur.  2  Kent's  Com. 
560,    note.     Mr.  Justice  Story  thinks  it 


questionable  whether  dolus  was  used  in  the 
Roman  law  in  the  intense  sense  of  the  word 
fraud,  (that  is  intentional  fraud,)  in  our 
law.  Story  on  Bailm.  §  20  a.  See  Broom's 
Max.  [573.]  Strictly,  it  was  a  vox  media,  a 
word  of  middle  or  indifierent  signification, 
and  to  be  determined  by  its  adjunct  or  other 
circumstance.  Tayl.Civ.Law,llS.  See 
Dig.  4.  3.  3.  Grot,  de  Jur.  Bell.  lib.  3,  c 
I>  §§  ^>  3*  I^  Scotch  law,  it  is  translated 
by  a  word  framed  immediately  from  the 
Latin,  viz.  dole,  (q.  v.^ 

Design ;  evil  or  cnminal  intention ;  ma- 
lice. Si  dolo  aut  culpa  homo  occisusfuerit ; 
if  a  man  have  been  killed  through  design 
or  carelessness.  Inst.  4.  3.  14.  See  Doli 
capax. 

Dolns  Temtiir  in  geoeralibni.     Fraud 

deals  in  ffeneralities.  2  Co.  34  a.  3  Id. 
81  a.  OUierwise  expressed,  DoloiUS  Tent- 
tnr  in  genereliboi.  A  person  intending  to 
deceive  deals  in  general  terms.  Wingate's 
Max.  636,  max.  165.     Broom's  Max.  321, 


Dolot  cireoito  ooi  pnrgatnr.    Fraud  is 

not  purged  by  circuity.  BacovCs  Max.  4. 
Broom's  Max.  \\1(i\. 

DolDt  et  freos  nemini  patroeinentor,  (pa- 
trocinari  debent).  Deceit  and  fraud  shall 
excuse  or  benefit  no  man.  Yearh.  14  Hen. 
VIIL  8.  Best  on  Evid.  469,  §  428.  1 
Story's  Equity  Jur.  8  395. 

Lata  eolpa  dolo  Sqmpaiatiur.  Gross  neg- 
ligence is  tantamount  to  fraud,  (or  evil  de- 
sign).    See  Culpa. 

DOLUS  MALUS.  Lat  In  the  civil 
law.  Fraud ;  evil  design ;  the  intentional 
endeavoring  to  injure  another  by  fraudulent 
delusion,  or  other  unlawfril  means.*  De- 
fined in  the  Digests,  after  Labeo,  to  be — 
omnem  calliditatem,  faUadam,  machinatio- 
nem  ad  cireumveniendum,/allendum,  decipi- 
endum  alterum  adhibitam  ;  (every  kind  of 
craft,  deceit  and  contrivance  used  to  cir- 
cumvent, deceive  and  mislead  another). 
Dig.  4.  3.  1.  2.  So  called  to  distinguish 
it  from  dolus  bonus,  (justifiable  deceit,) 
which  was  allowed  in  certain  cases,  as  in 
self-defence  against  an  unlawful  attack.  Id. 
4.  3.  1.  3.  1  Mackeld.  Civ.  Law,  166, 
§  166.     Calv.  Lex.  Jurid. 

El  dolo  malo  non  oritnr  actio.    Out  of 

fraud  no  action  arises.  Lord  Mansfield, 
Cowp.  341 — 343.  A  right  of  action  can- 
not arise  out  of  fraud.  No  contract  can 
arise  out  of  a  fraud ;  and  an  action  brought 
upon  a  supposed  contract,  which  is  shown 
to  have  arisen  from  fraud,  may  be  resisted. 
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BroonCs  Max,  349,  [571].  Ddo  malo  ait 
prcetar  pactum  $e  non  $erwitumm.  The 
pnetor  sajB  that  he  will  not  uphold  an 
agreement  founded  in  fraad.  Dig,  2.  14. 
7.  9. 

DOM.  Sax.  Judgment  Hence  the 
English  doom.     See  Dome, 

DOM.  PROC.  An  abbreviation  of  Do- 
mu9  Procerum,  or  Domo  Procerum;  ttie 
House  of  Lords  in  England.  Sometimes 
expressed  by  the  letters  D.  P.  SugderCB 
Law  of  Prop,  pastim, 

DOMAIN.  [L.  Lat  domaniumy  de- 
manium.]  Ownership  of  land,  {fundi 
proprietat),  Spelman,  Immediate  or  ab- 
solute ownership;  paramount  or  ultimate 
ownership.*  The  inherent  sovereign  power 
claimed  by  the  legislature  of  a  state,  of  con- 
trolling private  property  for  public  uses,  is 
termed  the  right  of  eminent  domain,  2 
Kene$  Com,  339. 

An  estate  or  patrimony  which  one  has  in 
his  own  right,  \quod  quis  propria  suo  jure 
possidet),  Spelman,  The  same  with 
dominicum,  (q,  v.)  Id,  Land  of  which 
one  is  the  absolute  owner.*  The  public 
lands  of  a  state  are  frequently  termed  the 

Sublic  domain,  or  domain  of  the  state.  1 
rent's  Com,  166,  259.     2  Id,  339,  note. 

DOMBEO,  Domboe,  Sax.  [from  dom, 
judgment,  and  bee,  boc,  a  book]  Dome- 
booK  or  doom-book.  A  name  given, 
among  the  Saxons,  to  a  code  of  laws. 
Several  of  the  Saxon  kings  published 
dombocs,  but  the  most  important  one  was 
that  attributed  to  Alfred.  Crabb's  Hist, 
7.  1  Bl,  Com,  64.  This  is  sometimes 
confounded  with  the  celebrated  Domesday 
book.     See  Dome-book,  Domesday, 

DOME,  Doom,  [Sax.  dom,]  In  old 
English  law.  Judgment  or  sentence.  *^  So 
help  me  God  at  the  holy  dome,  and  by  this 
book."  The  oath  of  a  juror,  mentioned  in 
the  Black  Book  of  the  Admiralty.  Molloy 
de  Jur,  Mar,  104.  "  So  help  me  Gk)d  at 
his  holy  dome,  and  by  my  trowthe."  The 
homager*8  oath  in  the  Black  Book  of  Here- 
ford.    Blount 

In  old  Scotch  law.  Judgment;  sen- 
tence ;  doom.  1  Pitc,  Crim,  Trials,  part 
2,  p.  30.  See  a  form  of  dome  of  forfeiture. 
Id,  part  1,  p.  132  ;  part  2,  p.  8.  The  re- 
versal of  judgment  or  sentence  was  called 
falsing  of  domes,  Cowell,  voc  Domesmen, 
In  criminal  cases,  the  dome  was  pro- 
nounced by  an  officer  of  the  court  called 
dempster,  or  doomster,  1  Jffow,  St, 
Trials,   927.      See    Dempster,      It    con- 


cluded with  the  words,  ^  And  tlus  I  give 
for  dome,"  [doom]. 

DOME-BOOK  rSax.  dimhee;  Lat  K- 
ber  judieialis,'\  A  book  or  code  said  to  have 
been  compiled  under  the  direction  of 
Alfred,  for  the  general  use  of  the  whole 
kingdom  of  England;  containing,  as  is 
supposed,  the  principal  maxims  of  the 
common  law,  the  penalties  for  misde- 
meanours, and  the  fbrmft  of  judicial  pro- 
ceedings. It  is  said  to  have  been  extant 
so  h&te  as  the  reign  of  Edward  lY.  but  is 
now  lost.  1  Bl,  Com,  •  64,  65.  This  is 
stated  by  Blackstone  on  the  authority  of 
the  early  English  historians,  though  Mr. 
Hallam  considers  their  authority  insufficient 
to  establish  the  facts.  2  HaUam's  Middle 
Ages,  402,  (7th  ed.)  1  Stej^  Qm, 
41,  42. 

DOMESCHE.  L.  Fr.  Tame;  domes- 
ticated.    Britt,  c  24. 

DOMESDAY,  Doomsday,  DomesdeL 
[from  dome  or  doom,  judgment,  and  day. 
See  infra,]  An  ancient  English  record, 
made  in  the  time  of  William  the  Conqueror, 
and  by  his  command,  containing  the  de- 
tails of  a  great  survey  of  the  kingdom,  in- 
cluding ful  the  demesne  lands  of  the 
crown,  and  completed  A.  D.  1086,  or 
1087.  It  consists  of  two  volumes,  a 
greater  and  a  less ;  the  greater  containing 
a  survey  of  all  the  lands  in  England,  (em- 
bracing thirty  counties,)  except  the  coun- 
ties of  Cumberland,  Northumberland,  Dur- 
ham, -and  a  part  of  Lancashire,  which  were 
not  surveyed,  and  also  Essex,  Norfolk  and 
Saffblk,  which  are  comprehended  in  the 
lesser  volume.  2  Bl.  Com,  49,  99.  Spel- 
man, voc  DomesdeL  Cowell,  Blount 
Ducange.  Crabb's  Hist  52,  53.  The 
original  Domesday  book  is  still  in  ex- 
istence, fair  and  legible,  and  is  preserved 
in  the  Chapter  House  at  Westminster.  It 
was  formerly  kept  with  great  care  in  the 
Exchequer,  under  three  locks.  Spelman, 
It  is  now  printed,  (its  publication  havine 
been  commenced  in  1767,  and  completea 
in  1783,)  and  copies  may  be  found  in 
public  libraries  in  this  country,  but  being 
m  the  Latin  of  the  times,  with  numerous 
contractions  and  abbreviations,  its  perusal 
is  a  work  of  very  considerable  difficulty. 

*^*  This  venerable  record,  which  Spel- 
man  calls  monumentum  totius  Britanmm 
absque  eontroversia  augustisnmumy  was 
imciently  known  in  Latin  by  various  names, 
all  indicating  the  general  object  of  its  oone 
pilation;  as  Liber  Judieiarius^  (the  jndg- 
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ment  book),  Censualis  AnglicBy  (the  tax 
book  of  England),  AnglicB  Notitia  ei  lustror 
(to,  (the  survey  of  Engknd),  Rotulus  Regis, 
(the  king's  roll) ;  Rotulus  or  Liher  Win- 
tofdcB,  (the  roll  or  book  of  Winchester). 
The  English  term  Domesday   appears  to 
be  compounded  of  dome  or  dom,  (Sax. 
judgment,)  and  day,  the  precise  meaning 
of  which  has  been  a  matter  of  some  doubt 
Cowell  supposes  that  it  was  made  a  part  of 
the  word,  not  with  any  allusion  to  the 
final  day  of  judgment,  but  to  double  and 
confirm  the  meaning ;  day  ha\dng  itself,  in 
fact,  the  same  meaning  as  dome,  that  is, 
judgment     Cowell,  voc   Daysman,    But 
that  the  idea  of  the  day  of  judgment  did 
enter  into  the  original  composition  of  the 
word,  seems  clear  from  the  testimony  of 
the  old  chroniclers,  who  have  taken  some 
pains  to  explain  it  <  In  the  Black  Book  of 
the  Exchequer,  it  is  said  that  this  book  is 
called  by  tne  native  English  dofnesdei^  that 
is,  the  day  of  judgment,  by  a  figure.  {Hie 
liher  ah  indiyenis  Domesdei  nuncupatur,  id 
est,  dies  judicii,  per  metaphoram,)     For  as 
the  sentence  of  tiiat  last  severe  and  terrible 
ordeal  cannot  by  any  artifice  be  escaped, 
so  where  a  con^oversy  has  arisen  in  the 
kingdom  on  subjects  noticed  in  that  book, 
and  an  appeal  is  made  to  it,  its  sentence 
can  neither  be  impugned  nor  evaded  with 
impunity.     Lib.  Nig,  Scacc,  par.   1,   cap. 
antepenult   Again,  Ingulphus  has  recorded 
that  this  roll  was  caBed  by  the  English 
Domesday,  from  its  comprehensiveness,  em- 
bracing all  the  lands  of  the  whole  kingdom 
completely.      {Iste  roiulus — ab  Anglieis, 
pro  sua  generalitate,  omnia  tenementa  totius 
terrce   integri  coniinente,  Domesday  cog- 
nominatur.)     Ingulphus,   cited    in    Spel- 
man.     These  accounts  of  the  origin  of  the 
word,  given  by  writers  nearly  contempo- 
rary with  the   compilation  of  Domesday 
itself,  are  very  forcibly  expressive  of  the 
feelings  with  which  this  great  survey  of 
the  Conqueror  was  regarded  by  the  native 
population  (or  indigence^  of  England ;  the 
searching  minuteness  ot  its  detmls,  and  its 
overwhelming  authority  as  a  record,  sug- 
gesting to  the  unlettered  mind  of  the  age  a 
comparison  with  the  dread  book  of  final 
doom  itsel£ 

This  great  census  appears  to  have  been 
compiled  in  the  foUowmg  manner:  The 
king  sent  five  of  his  justices  into  every 
shire,  to  make  the  requisite  inquiries  by 
the  oaths  of  persons  living  on  the  spot, 
(per  jmmncicuium  jurajuranda).     These 


persons,  who  are  called  taxatores,  (asses- 
sors) were  chosen  fix)m  every  neighbor- 
hood, and  gave  a  particular  description  of 
their  several  districts,  with  estimates  of 
value.  Hence  the  unequalled  minuteness 
of  the  survey,  rendering  almost  literally 
true  the  words  of  Ingmphus,  that  there 
was  not  a  hide  of  land  in  En^and  but  the 
king  knew  its  value,  and  its  owner's  name, 
nor  a  pool  nor  a  place  {nee  laeus  nee  locus,) 
that  was  not  described  in  the  king's  roll, 
with  its  rent  and  income.  Ingulph.  Hist 
CroyL  cited  in  Spelman,  Termes  de  la 
Ley- 

The  following  sketch  of  the  general  plan 
of  Domesday  may  serve  to  give  some  idea 
of  its  completeness  as  a  census  of  England. 
It  contains  a  description,  not  only  of  each 
county,  rape,  lathe,  hundred  or  wapentake, 
but  even  the  smaller  divisions,  cities,  bo- 
roughs, towns,  castles,  manors.  Mention  is 
made  of  the  quantity  of  land  in  each  case, 
by  the  carve  and  acre,  specifying  not  only 
whether  demesne  or  tenementsJ,  but  its 
quality,  as  whether  arable,  meadow. 


ture,  wood,  fishery,  marsh,  common,  d:c., 
and  sometimes  how  much  live  stock,  as 
sheep,  hogs,  <S^c.,  was  raised  upon  it:  how 
many  men  each  manor  supported,  and  their 
condition,  whether  knights,  husbandmen, 
laborers,  slaves,  (giving  the  distinctive 
names  then  used) :  what  was  the  present 
value  of  its  income,  or  what  it  paid  as  tax 
tribute,  rent,  services  and  customs;  and 
what  these  were  in  the  time  of  Edward 
the  Confessor.  This  last  feature  of  Domes- 
day has  probably  led  to  the  singular  mis- 
take of  Fitzherbert  and  Coke,  that  it  was 
compiled  in  the  time  of  St  Edward.  F. 
N.  B.  16,  D.     3  Co.  prefl  vii. 

DOMESMEN.  [Lai.  homines judiciarii.] 
In  English  law.  Men  appointed  to  doom, 
i.  e.  to  determine  or  pronounce  judgment 
in  suits  and  controversies ;  an  inferior  kind 
of  judges  anciently  so  called.  Cotvell.  See 
Dome. 

Suitors  in  a  court  of  a  manor  in  ancient 
demesne,  who  were  the  judges  there. 
Termes  de  la  Ley. 

DOMESTE.  L.  Fr.  [L.  Lat  domitus.] 
Tame;  domesticated  Stat.  West.  1,  c.  20. 
See  Domesche. 

DOMESTIC  ATTACHMENT.  A  spe- 
cies of  attachment  against  absent  and  ab- 
sconding debtors,  being  a  remedy  against 
resident  debtors  absenting  or  concealing 
themselves,  as  foreign  attachment  is  against 
nan-residents.    20  Penn.  St.  B.  144.    See 
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2  Kenft  Com.  403,  notes.    See  Attaehnunt, 
Foreign  attachment 

DOMESTIC  BILL  OF  EXCHANGR 
A  bill  of  exchange  drawn  on  a  person  resid- 
ing in  the  same  state  with  the  drawer ;  or 
dated  at  a  place  in  the  state,  and  drawn  on 
a  person  living  within  the  state.  25  Mie- 
iietippi  JR.  148.  It  is  the  residence  of  the 
drawer  and  drawee  which  must  determine 
whether  a  bill  is  domestic  or  foreign.  Id. 
ihid.  See  Inland  hill  of  exchange^  Foreign 
hill  of  exchange. 

DOMESTICXJS.  Lat  In  old  European 
law.  A  seneschal,  steward  or  major  domo. 
Spelman. 

A  jndge's  assistant ;  an  assessor.     Id. 

DOMICELLA  L.  Lat  In  old  English 
law.     A  damsel     FUta,  lib.  1,  c.  20,  f  80. 

DOMICELLUS.  L.  Lai.  [dimin.  of 
dominu8.'\  In  old  European  law.  A  young 
lord.  A  title  anciently  given  to  the  king's 
(natural)  sons  in  France,  and  sometimes  to 
the  eldest  sons  of  noblemen  there.  Spel- 
man.  Blount.  Spelman  says  it  answered 
to  the  Saxon  Adeling^  Aetheling. 

DOMIC IL,  Domicile.  [Lat  domicitiumy 
from  domuSf  house  or  home,  and  colere,  to 
keep.]  The  place  where  a  person  has  his 
home.  A  residence  at  a  particular  place, 
accompanied  with  positive  or  presumptive 
proof  of  an  intention  to  remain  there  for  an 
unlimited  time.*  1  Binney*$  R.  349,  note. 
This  is  the  definition  adopted  by  Dr.  Philli- 
more,  in  preference  to  any  of  those  given 
by  the  foreign  publicists.  Phillimore  on 
Vomicily  chap.  iL  Doroicil,  he  observes, 
answers  very  much  to  the  common  meaning 
of  our  word  Aom«,  and  where  a  person  pos- 
sessed two  residences,  the  phrase  he  made 
the  latter  hie  home  would  point  out  that  to 
be  his  domicil.  Id. — The  place  where  a 
person  lives,  or  has  his  home ;  the  place 
where  he  has  his  true,  fixed,  and  permanent 
home,  and  principal  establishment,  and  to 
which,  whenever  he  is  absent,  he  has  the 
intention  of  returning.  Story'i  Conflict  of 
Laws,  8  41.  See  2  Kenfe  Com.  480,  note. 
Marshall,  C.  J.  8  Cranch,  268.  27  Mie- 
eissippi  R.  704. — ^The  place  in  which  a 
person  has  taken  up  his  permanent  resi- 
dence. 1  Mackeld.  Civ.  Law,  142,  §  186. 
— ^The  place  where  a  man  carries  on  his 
business,  or  professional  occupation,  and 
has  his  home  or  permanent  residence.  27 
Mississippi  R.  704.  Where  a  party  has 
two  residences  at  different  seasons  of  the 
year,  that  will  be  esteemed  his  domicil 
which  he  himself  selects  or  describes  or 


deems  to  be  his  home,  or  which  appears 
to  be  the  centre  of  his  affiurs,  or  where  he 
votes,  or  exercises  the  rights  and  duties  of 
a  citizen.     Id.  ihid. 

Residence,  combined  with  intention,  con- 
stitutes a  domicil  2  Kenfs  Com.  430, 
notes.  Residence  alone  b  not  sofficient 
The  domicil  may  be  in  one  state,  and  the 
actual  residence  m  anoUier.  19  WendelTs 
R.II.  The  apparent  or  avowed  intention 
of  residence,  and  the  manner  of  it,  constitute 
domicil  27  Mississippi  R.  704.  As  to 
the  evidence  of  intention,  see  Id.  ibid.  So, 
in  regard  to  change  of  domicil,  mere  inten- 
tion to  remove  without  actual  removal, 
avails  nothing;  nor  does  mere  removal, 
without  a  fixed  intention  of  acquiring  i 
new  domicil  2  Maryland  R.  IB6.  In 
New- York,  a  person  may  be  a  non-resident 
of  the  state,  within  the  meaning  of  the  stat- 
ute relative  to  non-resident  debtors,  while 
his  domicil  continues  within  the  state.  1 
Selden's  R.  422,  428.  See  Residence,  Res- 
ident. And  see  generally,  as  to  domidl, 
United  States  Digest,  Domicil 

DOMICIL  OF  ORIGIN.  [Lat  dom- 
cilium  originis,  vel  nativitatis.']  lliehonie 
of  the  purents.  Phillimore  on  DomicU,  25, 
101.  That  which  arises  from  a  man's  birth 
and  connections.  6  Vesey,  Jr.  750.  The 
domicil  of  the  parents  at  Uie  time  of  birth, 
or  what  is  termed  the  domicil  of  origin, 
constitutes  the  domicil  of  an  infimt,  and 
continues  until  abandoned,  or  until  the 
acquisition  of  a  new  domicil  in  a  different 
pkce.  Marshall,  C.  J.  1  Brodb.  R  889, 
398.  See  5  Metcalfe  R.  587.  As  to  the 
change  of  the  domicil  of  origin  into  the 
domicil  of  choice,  see  14^  Howard^ s  R  428. 

DOMICILIUM.  Lat  Domicil;  rea- 
dence.  See  Domicil.  Si  in  comitai% 
plura  habeat  domicilia,  potius  flat  ei  sum- 
m^nitio  ad  domicilium  uhi  magis  hahitaverU^ 
vel  uhi  majorem  habuerit  sid>staniian^  If 
he  have  several  residences  in  the  county, 
he  should  be  summoned  at  the  residenee 
where  he  dwells  most  of  the  time,  or  where 
he  has  the  largest  estate.     Bract,  fol  333  h. 

DOMINA  L.  Lat  In  old  Enfl&h 
law.     Lady;  a  lady.     Bract  fol  116  b. 

DOMINANT  TENEMENT.  In  dvil 
and  Scotch  law.  A  term  used  in  the  con- 
stitution of  servitudes,  meaning  the  tene- 
ment or  subject  in  &vor  of  which  the  aerri- 
tude  is  constituted.     BelTs  Diet 

DOMINATIO.  L.  Lat  In  old  Em- 
lish  law.  Lordship.  Mem,  m  Seaee.  S. 
22  ISdw.  L 
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DOMINICA  PALMARUM.  {Domini- 
ca  in  ramis  palmarum,)  L.  Lat  In  old 
English  law.  Palm  Sunday.  Taums,  Ft. 
181.     CowelL     Blount, 

DOMINICTJM.  L.  Lat  [from  (fowmtw, 
lord,  master.]  In  old  English  law.  De- 
mesne, demam  or  domain.  That  of  which 
one  is  lord  or  master;  that  of  which  one 
has  the  exclusive  control,  {de  quo  quisfacere 
vduntatem  suam  potest),*  Applied  to 
the  estate  both  of  a  feudal  lord  and  his 
tenant 

A  lord's  own  land  or  estate,  {patrim^mi- 
urn  domini)  ;  that  portion  retained  in  his 
own  possession  or  control,  as  distinguished 
from  that  which  was  granted  out  to  tenants ; 
the  former  being  said  to  be  held  in  domini- 
eOy  the  latter  in  servitio.  Bract,  foL  263. 
Land  held  in  villeinage,  however,  was  con- 
sidered as  dominicumj  the  lord  having  the 
right  to  resume  its  possession  at  any  time. 
Id,  ibid.  So  was  land  let  for  a  term  of 
years.     Spelman,     See  infra. 

That  portion  of  a  lord's  lands  which  was 
reserved  for  his  own  special  use,  as  for  the 
supply  of  his  table,  and  the  maintenance  of 
his  fjEunily.  Bract,  ub,  sup,  Fleta^  lib.  6, 
c  5,  §  18.  See  Demesne,  Spelman  cites 
Choppinus  (lib.  1,  tit  1,  §  6)  for  the  use 
of  the  word  domanium  in  the  old  French 
law,  in  this  sense,  and  traces  its  origin  to 
dominuSf  the-  master  or  giver  of  an  enter- 
tainment, in  the  Roman  writers. 

The    estate  which  a  free  tenant  {liber 
tenensy)  had  in  Uie  land,  fee,  or  tenement 
held  by  him  of  his  lord.     It  was  not  the 
lord's  fee  in  demesne,  but  the  tenant's ;  the 
lord  bad  nothing  in  the  fee  but  the  service ; 
it  was  tbe  tenant's  fee  in  demesne,  and  the 
lord's  fee  in  service.     {Dominus  nihil  hahet 
in  feodo  nisi  servitium  ;  et  sic  erit  feodum 
tenentis  in  dominico,  et  feodum  domini  in 
servitio.)     Bract,  fol.  46  b.     That  is,  the 
lord  could  not,  (so  long  as  homage  and  ser- 
vice were  rendered  him,)  interfere  with  the 
tenant's  possession,  nor  prevent  him  from 
doing  as  he  pleased  with  the  tenement  it- 
self.     He  could  not  even  prevent  him  from 
aliening  it  to  another  person,  unless  the 
tenant  "were  expressly  restnuoed  from  so 
doing   by  the  terms  of  the  original  con- 
veyance {in  ipsa  donations).     Id,  ibid,  and 
foL  45  b,  46.     The  tenant  in  fact  was  doml- 
nuSy  in  the  sense  of  master,  he  had  the  ex- 
closive  control  of  the  fee ;  the  dominicum 
-was  in  bim,  and  not  in  the  lord.    Hence 
dominicum  came  to  signify  that  in  which 
one  had.  a  free  tenement  {liberum  tenemen- 


tum)  or  freehold,  and  it  made  no  difference 
whether  another  was  in  actual  possession 
of  the  land  as  lessee  for  a  term  of  years,  as 
guardian,  or  the  like.  Bract,  foL  263. 
See  Id,  fol.  143  b,  209.  Fleta,  lib.  2,  c  60. 
DOMINICTJM  ANTIQUUM.  L.  Lat 
In  old  English  law.  Ancient  demesne. 
Bract,  fol.  369  b. 

DOMINICUS.  KLat.  [from  dominus, 
lord.J  In  old  European  law.  Of,  or  be- 
longing to  the  king  or  lord.  Dominicum 
bannum;  the  lord's  ban,  the  sovereign's 
edict.  Spelman,  Dominici  coloni ;  those 
tenants  who  were  bound  to  cultivate  their 
lord's  lands;  a«cnp^t/n,  socmen.  Id,  See 
Ascriptitii,  Dominica  curtis ;  the  lord's 
court    Id, 

DOMINION.  [Lat.  dominium,  q.  v.] 
Ownership,  or  right  to  property.  2  Bi, 
Com,  1.  "  The  holder  has  the  dominion 
of  the  bill"  Lord  EUenborough,  8  Ikut, 
576. 

Sovereignty  or  lordship ;  as  the  domin- 
ion of  the  seas.  Molloy  de  Jur,  Mar,  91, 
92 

DOMINIUM.  Lat  [from  dominus, 
lord  or  master.]  In  the  civil  and  old  Eng- 
lish law.  Ownership;  property  in  the 
largest  sense,  including  both  the  right  of 
property  and  the  right  of  possession  or 
use.  De  acquirendo  rerum  dominio,  (of 
acquiring  the  ownership  of  things)  is  the 
title  of  Bracton's  second  book ;  borrowed, 
doubtless,  from  the  second  book  of  Jus- 
tinian's Institutes,  or  the  forty-first  book 
of  the  Digests.  Bracton  employs  also 
the  plural  dominia,  Blackstone  uses  do- 
minium as  a  synonyme  of  dominicum,  in 
which  he  is  sustained  by  Spelman.  2  Bl, 
Com,  105.     But  see  the  next  definition. 

The  mere  richt  of  property,  as  distin- 
guished from  the  possession  or  usufruct 
Diff,  41.  2.  17.  1.  Calv,  Lex,  Jur,  The 
right  which  a  lord  had  in  the  fee  of  his 
tenant  In  this  sense  the  word  is  very 
clearly  distinguished  by  Bracton  from  do- 
minicum, as  in  the  following  passage : 
Nihil  habuit  in  dominico  nisi  nudum  do- 
minium, s.  homagium  et  servitium  ;  (he  had 
nothing  in  demesne  except  the  naked  pro- 
perty, that  is,  homage  and  service.)  Bract, 
foL  27. 

The  estate  of  a  feoffee  to  uses.  "The 
feoffees  to  use  shall  have  the  dominium, 
and  the  cestui  que  use,  the  disposition." 
Dodridge,  J.  Latch,  137. 

Sovereignty  or  dominion.  Dominium 
maris  ;  the  sovereignty  of  the  sea. 
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A  lordship.     To%ms.  PL  20. 

DOMINIUM  DIRECTUM.  Lat  In 
the  civil  law.  Strict  ownersliip ;  tliat 
which  was  founded  on  strict  law,  as  distin- 
ffoished  fron^  eqoitj.  1  Mackeld,  Civ. 
Lawj  267,  268,  Eaofinann's  note. 

In  later  law.  Property  without  use ;  the 
right  of  a  landlord.     TayL  Civ.  Law,  478. 

In  feudal  law.  Right  or  proper  owner- 
ship ;  the  riffht  of  a  superior  or  lord,  as 
distinguished  from  that  of  his  vassal  or 
tenant  Id.  ibid.  ButUr'i  Co.  LiU,  Note 
77,  lih.  8.  The  title  or  property  which  the 
sovereign  in  England  is  considered  as  pos- 
sessing in  all  the  lands  of  the  kingdom, 
they  l^ing  holden  either  immediately  or 
mediately  of  him  as  lord  paramount  FrcB- 
dium  domini  regii  e$t  directum  dominium, 
ct^us  nulluM  e$t  author  nisi  Deui  ;  the  es- 
tate of  the  king  is  right  ownership,  of 
which  none  but  God  is  the  source.  Co. 
Litt.  1  b.     2  Bl.  Com.  106. 

Allodial  property ;  that  which  is  held  of 
no  superior.  This  phrase  is  used  in  this 
sense  oy  Blackstone,  who  superadds  the 
epithet  a6«o/u^tem,  and  makes  absolutum  et 
directum  dominium  to  import  the  same 
with  dominicum.     2  Bl.  Com.  106. 

DOMINIUM  PLENUM.  Lat  FuU 
ownership ;  the  union  of  the  dominium  di- 
rectum with  the  dominium  utile.  Tayl. 
Civ.  Law,  478.    

DOMINIUM  UTILE.  Lat  In  the 
civil  law.  Equitable  or  prajtorian  owner- 
ship ;  that  which  was  founded  on  equity. 
1  iiackeld.  Civ.  Law,  Eaufmann's  note. 

In  later  law.  Use  without  property ; 
the  right  of  a  tenant  Tayl.  Civ.  Law, 
478. 

In  feudal  law.  Useful  or  beneficial  own- 
ership ;  the  usufruct,  or  right  to  the  use 
and  profits  of  the  soil,  as  distmguished  from 
the  dominium  directum,  (q.  v.)  or  owner- 
ship of  the  soil  itself;  the  right  of  a  vassal 
or  tenant  2  Bl.  Com.  106.  Butler's  Co. 
Litt.  Note  77,  lib.  3. 

*^*  Mr.  Spence  supposes  that  the  divid- 
ed ownership  of  lands,  expressed  by  the 
terms  dominium  directum  and  dominium 
utile,  was  known  to  the  Roman  law ;  and 
hence  deduces  a  principal  argument  in  favor 
of  the  Roman  origin  of  the  feudal  system. 
1  Spence's  Chancery,  28 — 34.  But  the 
use  of  these  terms  in  the  Roman  law  ap- 
pears to  have  originated  with  the  glossa- 
tors, who  erroneously  applied  the  distmc- 
tion  between  the  actionesdireetai  and  utiles 
to  the  contract  of  emphyteusis,  (q.  y.)     1 


JIfaekeld.  Civ.  Law,  268,  Eanfrnann^s  note. 
Tayl.  Civ.  Law,  478.  See  Heinecc  Elm. 
Jur.  Civ.  lib.  2,  tit  1,  §§  337,  338. 

DOMINIUM  DIRECTUM  ET  UTILE. 
L.  Lat  The  complete  and  absolute  do- 
minion in  property ;  the  union  of  the  title 
and  the  exclusive  use.  Story,  J.  7  CrcauKt 
R.  603. 

DOMINIUM  EMINENa  KLat  Em- 
inent  domain.  Cooper^s  Justin.  Iml 
Notes,  *466,  467.  Tayl.  Civ.  Law,  463. 
See  Eminent  domain. 

Dominiim  101  petat  euc  ii  peideitL 
Property  cannot  be  in  abeyance.  Hal 
kerst.  Max.  39,  cited  Broome's  Max.  iDtrod. 

DOMINUS.  Lat  In  the  civil  law. 
Lord,  master ;  one  who  has  the  control  or 
property  of  a  thing ;  owner ;  proprietor.* 
Dominus  fundi  ;  owner  of  land  or  groond. 
Inst.  2.  1.  12.  Dominus  soli;  owner  of 
the  soiL  Bract.  foL  10.  Dominus  adi- 
ficii  ;  owner  of  the  building.  InsL  2. 1. 29. 
Dominus  materice  ;  owner  of  the  materials. 
Id.  2. 1. 26.  Dominus  litis,  (q.  t.)  ;  mister 
of  a  suit;  one  who  has  the  control  or 
management  of  a  suit 

The  owner  or  proprietor  of  a  thing,  tf 
distinguished  from  him  who  has  the  uso- 
fruct,  or  right  of  using  it ;  {qui  habet  pro- 
prietatem,  etsi  usjisfructus  alienus  »ty 
Dig.  29.  6.  1.  1. 

A  master  or  principal ;  one  under  whose 
direction  another  acts.     He  who  appointed 
a  procurator,  a  proctor  or  attorney,  to  act 
for  him,  was  called  his  dominus,  or  master. 
Dig.  3.  3. 1,  39.     Inst.  3. 28. 1.    /<i.  4. 11. 
pr.  3.     Story  on  Agency,  §  3.     Hie  word 
was  extensively  used  in  this  sense,  by  the 
old  writers  on  the  law  of  England ;  some- 
times with  the  addition  of  the  adjective 
principalis,  from  which  the  modem  word 
principal  seems  to  be  taken.     BracL  foL 
42  b,  212  b,  262,  342  b.     StaL  Westm.  3, 
c.  10.     So,  in  French,  he  who  appointed 
an  attorney  to  appear  for  him  in  court,  was 
called  his  master,  {son  maisier).    Thdoalts 
Dig.  lib.  13,  c  16.     See  Attorney  at  lam. 
So,  a  party  who  sent  another  to  essoin  for 
him,  was  called  his  dominus.     BracL  fol 
337  b.     In  old  admiralty  practice,  a  client 
was  called  dominus,     Dominus  tneus  est 
promptus  etparatus;  my  client   is  ready 
and  prepared.     Clerk^s  Prax,  Cur.  Adm. 
tit  9. 

DOMINUS.  Lat  FFr.  seigneur;  L 
Fr.  seigniour.l  In  feudal  and  ecclesia^dctl 
law.  A  lord,  or  feudal  superior.  Jfhid. 
Lib.  1,  titt  4,  6,  et  passim.     Dominus  rex; 
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the  lord  the  king;  the  king's  title  as  lord 
paramount  1  £L  Com.  367.  Towns.  PL 
149.  DominuM  capitalU ;  a  chief  lord. 
Domnus  medium;  a  mesne  or  intermediate 
lord.  DominuM  ligiu9  ;  liege  lord  or  sove- 
reign.    1  BL  Com.  367. 

Lord  or  sir;  a  title  of  distinctioir.    It 
osnally  denoted  a  knight  or  clergyman ;  and, 
according  to  Cowell,  was  sometiD(ies  given 
to  a  gentleman  of  quality,  though  not  a 
knight,  especially  if  he  were  lord  of  a  manor. 
*«*  Spelman,  in  remarking  on  the  as- 
sumption of   this  divine  appellation  by 
human  sovereigns,  and  the  higher  digni- 
taries of  church  and  state,  takes  notice  of 
what  he  terms  the  modesty  of  the  ancients 
in  adopting  it     As  an  evidence  of  this,  he 
mentions  &e  fact  that  when  the  Christian 
emperors  of  Rome  came  to  admit  it  among 
their  other  titles,  it  was  first  contracted  (by 
omitting  the  letter  t,)  into  Domnus ;  and 
that  the  Greek  k%>(os  was  by  a  similar  change 
converted  into  k^$,  the  remains  of  which 
are  still  preserved  in  the  English  and  French 
Sir,  Sire,  (Syr,  Cyr,  from  Gr.  Hp,)  and  the 
Italian  ana  Spanish  Don  and  Dom.     See 
Senior,  Seniores. 

DOMINUS  LITIS.    Lat    In  the  civil 
law.    Literally,  master  of  a  suit;  the  client 
or  party,  as  distinguished  from  the  proctor 
or  attorney ;  he  whose  suit  it  was.*     Diff. 
3.  3.  31,  pr.     The  word  dominus  is  said  to 
be   here   used  in  an  improper  sense.     1 
Mackeld.  Civ,  Law,  268,  269,  §  269,  note. 
The  person  having  entire  control  over 
a  suit     Curtis,  J.  1   Curii^  R.  343.     The 
party  treated  by  the  court  in  which  it  is 
pending,  as  liable  for  costs.     Applied  to  a 
third  person  appearing  and  defending  a 
suit  in  admiralty,  in  benalf  and  in  the  ab- 
sence of  the  party  to  the  suit     1  Curtis^ 
R,  201,  203. 

DOMINUS  NAVIS.  Lat  In  the  civil 
law.  The  owner  of  a  vessel.  Dig.  39.  4. 
11.  2. 

DOMIT^  NATURJE.    Lat  \d<miius, 
damita,  tamed;  from  domare,  to  tame;  L. 
Fr,  domeste,  domesche,]    In  old  English  law. 
Of  a  tame  or  subdued  nature  or  disposition. 
A  phrase  applied  to  tame  domestic  animals, 
(as    horses,  kine,  sheep,  poultry,  &o.)  in 
i^hich  a  man  may  have  an  absolute  pro- 
perty,  as  distinguished  from  wild  animals. 
3  ^L  Com.  390.     2  Kent's  Com.  348.     2 
St^ph.  Com,  68.     It  seems  properly  appli- 
CAl>le  to  wild  animals  that  have  been  actu- 
al! j^  tamed,  such  as  deer,  swans,  &c    Bract. 
foL   9.     See  F&rm  natures. 

Vol.  L  a 


DOMNUS,  Dompnus.  Lat  The  con- 
tracted form  of  dominus,  as  formerly  used 
in  the  titles  of  emperors,  &c.  Spelman, 
See  Dominus. 

DOMUS.  Lat  In  civil  and  old  Eng- 
lish law.  A  house  or  dwelling ;  a  habita- 
tion. Inst.  4.  4. 8.  Towns.  PI.  1 83-— 185, 
Appellatione  domus  habitationem  quoque 
significari,  palam  est ;  by  the  term  domus 
it  is  clear  that  a  habitation  also  is  meant 
Dig.  48.  5.  8.  1.  Held  to  be  synonymous 
with  messu4igium  (a  messuage).  Cro.  Jac. 
634.  But  see  Keilw.  57,  pL  7.  Domus 
competens ;  a  suitable  house.  Magna 
Charta,  c.  7.  Domus  mansianalis  ;  a  dwel- 
ling-bouse. 11  Mod.  302.  Domum  suam 
reficere  unicuiqtce  licet,  dum  non  officiat 
invito  alteri,  in  quo  jus  non  kabet ;  ever}* 
one  is  allowed  to  repair  his  own  house, 
provided  he  does  not  incommode  an- 
other, against  his  will,  in  a  matter  in  which 
he  had  no  right     Dig.  50.  17.  61. 

A  home,  residence  or  domiciL  Con- 
stitutum  esseeam  domvanunicuique  nostrum 
dehere  existimari,  ubi  quisque  sedes  et  tabulas 
haheret,  stuirumque  rerum  constitutionem 
fecisset ;  it  is  settled  that  that  ought  to  be 
considered  every  man's  domicil  where  he 
has  bad  his  residence  and  kept  his  books 
of  account,  and  made  tbe  seat  of  his  busi- 
ness affairs.     Dig.  50.  16.  203. 

Domos  totiuimmn  cniqne  refnginm  atqne 
reeeptaenlam  lit    A  man's  house  should 

be  his  safest  refuge  and  sbelter.  Dig.  2. 
4.  18.  This  maxim  has  been  adopted  in 
the  common  law,  with  a  slight  change  in 
the  phraseology.  Domos  sna  CDlqne  est  [est 
UDleuiqae]  tntissimnffl  refnginm.    To  every 

man  his  own  house  is  his  safest  refuge.  5 
Co.  91  b.  11  Id.  82.  3  Inst.  162.  The 
house  of  every  one  is  to  him  as  his  castle 
and  fortress,  as  well  for  his  defence  against 
injury  and  violence,  as  for  his  repose.  5 
(Jo.  91  b.  Say.  227.  Broom's  Max.  205, 
[321].  A  man's  dwelling-bouse  is  his 
castle,  not  for  his  own  personal  protection 
merely,  but  abo  for  the  protection  of  his 
family  and  his  property  therein.  Wal- 
worth, C.  4  HilVs  (N.  Y.)  R.  437. 

DOMUS  CAPITULARIS.  L.  Lat  In 
old  records.  A  chapter-house ;  the  chap- 
ter-house.    Dyer,  26  b. 

DOMUS  CONVERSORUM.  L.  Lat 
The  house  of  the  converts.  An  ancient 
house  or  institution,  (Spelman  calls  it  col- 
legium) established  by  Henry  IIL  for  the 
benefit  of  such  Jews  as  were  converted  to 
the  Chsritian  faith.    This  continued  to  the 
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reign  of  Edward  IIL  who,  haring  expelled 
the  Jews  fix)m  the  kingdom,  converted  the 
building  into  a  place  for  keeping  the  rolls 
and  records  of  the  chancery.  Spelmaru 
CowelL,  voc.  Rolls.  It  is  now  called  the 
Rolls'  Office  in  Chancery  Lane,  though  in 
Latin  the  old  name  is  sometimes  retained. 
Id.  voc.  Master  of  the  Rolls. 

DOMUS  RELIGIOSA.  L.  Lat  In  old 
English  law.  A  religious  house.  2iag. 
Cart.  9  Hen.  IIL  c  86. 

DON.  L.  Fr.  A  gift.  BritL  c.  34.  See 
Done, 

DONA.  Lat  (plur.  ofDonum,  q.  v.)  In 
old  English  law.  Gifts.  DoDt  cUndf^int 
lOlt  semper  liupieioia.  Clandestine  gifts 
are  always  suspicious.  1  Eden^s  R.  168. 
Broom's  Max.  [217]. 

DONACIOUN,  Doneison,  Donysm, 
Donesein.  L.  Fr.  A  gift;  a  grant  Kdham. 

DONARE.  Lat  [from  donum,  a  gift; 
L.  Fr.  doner,  donner.]  In  civil  and  old 
English  law.  To  give ;  to  make  a  gift, 
(donationem  facere).  InsL  2.  7.  1.  Quis 
donare  possit,  et  quis  non  ;  who  can  make 
a  gift,  and  who  not  Bract.  foL  1 1  b.  The 
same  as  dare.     Id.  foL  12.     Dontri  Tidetar 

qnod,  nnllo  jnre  eosente,  eonceditiir.  That 
is  considered  to  be  given  which  is  granted 
without  the  obligation  of  any  law.  Dig. 
60.  17.  82. 

DONATARIUS.  L.  Lat  In  old  Eng- 
lish law.    A  donee.    Fleta,  lib.  3,  c.  1 3,  §  3. 

DONATIO.  Lat  [from  donum,  a  gift, 
or  donare^  to  give.  See  Dig.  39.  6.  36.  l.j 
In  the  civil  law.  Gift,  or  donation ;  one 
of  the  modes  of  acquiring  property.  Irat. 
2.  7,  pr.  1,  2.  Dig.  39.  6.  Cod.  8.  64. 
This  is  of  two  kinds ;  causa  mortis,  and 
inter  vivos.  Inst  ub.  sup.  Bract,  fol.  11. 
See  infra. 

DONATIO.  Lat  [L.  Fr.  don,  done, 
doun.^  In  old  English  law.  A  gift  of 
lands  or  chattels.  See  Done.  Defined  by 
Bracton  (and  after  him,  by  Fleta,)  to  be  a 
"  certain  institution,  [or  established  mode 
of  conveyance,]  which  proceeds  from  pure 
liberality  and  free  will,  under  the  compul- 
sion of  no  law,  [and  has  for  its  object]  to 
transfer  a  thing  to  another;"  (qucedam 
institutio,  qucs  ex  m£ra  liberalitate  et  volun- 
tate,  nullo  jure  cogente,  procedit,  ut  rem 
trans/erat  ad  alium).  Bract.  foL  11.  Fleta, 
lib.  3,  c.  3.  See  Done.  Donatio  appears 
to  have  been  the  most  ancient  mode  (as  do, 
dedi,  dabo  were  the  most  ancient  words)  of 
conveying  lands,  comprehending  a  ^ft, 
grant  or  feofiment;  the  latter  term  sign!- 


fying  nothing  more  than  the  gift  of  a  fee, 
(donatio  feudi).  Co.LitL9.  Crabb'sHist 
Eng.  Law,  96.  The  English  "  gift "  has  in 
modem  times  been  appropriated  to  signify 
the  conveyance  of  an  estate  taiL  2  BL 
Com.  316,  317.  But  the  Latin  donation 
constantly  used  by  Bracton  in  the  largest 
sense,  including  as  well  a  conveyance  in 
fee  simple,  {simplex  et  pura,\  as  that  which 
was  qualified  or  conditional,  {amditiomUs 
or  sub  modo).     Bract.  foL  11,  17. 

Donatio  simplex  et  pura  ;  a  simple  and 
pure  gift ;  one  which,  without  the  compol- 
sion  of  any  law,  civil  or  natural,  and  with- 
out the  intervention  of  any  reward,  menace 
or  force,  proceeds  from  the  pure  and  ga- 
tuitous  lioerality  of  the  donor,  and  where 
the  donor  in  no  case  wills  that  what  he 
has  given,  or  promises  to  give,  shall  retnra 
to  him.  Bract.  foL  11.  Fleta,  lib.  3,  c 
3,  §  3.  Otherwise  called  donatio  Ubera  tt 
pura,  (a  firee  and  pure  gift).  Bract  M. 
11  b. 

Donatio  conditionalis  ;  a  conditional  gift) 
a  gift  under  a  condition  or  qualification, 
(sub  conditions  vel  sub  modo).  Id.  fol  11. 
Fleta,  lib.  3,  c  3,  8  4.  These  tenns  and 
distinctions  are  tiucen  essentially  fit>m  the 
civil  law.     Calv.  Lex.  Jurid. 

Donatio  absoluta  et  larga  ;  an  absolute 
and  unlimited  gift,  as  to  a  man  and  his 
heirs  generally;  {&  gift  in  fee  simple]. 
Bract,  fol.  lib.     Fleta,  lib.  3,  c  3,  |  5. 

Donatio  stricta  et  coarctata  ;  a  gift  le- 
strained  and  narrowed,  that  is,  to  some  par- 
ticular heirs  exclusive  of  others,  [incut  cer^ 
kceredibus,  quihusdam  vero  a  suecessiom  ex- 
dusts).  Id.  ibid.  Fleta,  lib.  3,  c  3,  §  5. 
This  answers  to  a  gift  in  fee  tail 

Donatio  non  prsiamitir.    A  gift  is  not 

presumed.      Wharton's  Lex. 

Donatio  perficitnr  possessione  aecipieiti^. 
A  gift  is  perfected  [made  complete]  by  the 
possession  of  the  receiver.  Jeni.  Cent 
109,  case  9.  A  gift  is  incomplete  ontil 
possession  is  delivered.  2  ITenfs  Com.  438. 

DONATIO  CAUSA  MORTIS.  LiO. 
A  gift  in  apprehension,  expectation,  con- 
templation or  prospect  of  death.*  Dip.  30, 
6.  Cod.  8.  57.  Hov.  87.  A  conditional 
gift;,  dependent  on  the  contingency  of  ex- 
pected death.  Gibson,  C.  J.  2  Whartom^s 
R.  1 7, 22.  Blackstone  has  defined  it  to  be 
"  a  death-bed  disposition  of  property,  wlrej% 
a  person  in  his  last  sickness,  appr^^<ii^ 
his  dissolution  near,  delivers,  or  causes  to 
be  delivered  to  another  the  possesaon  of 
any  personal  goods,  to  keep  in  case  of  liis 
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decease."     2  BL    Com.   614.     And  this 
definition  is  essentially  adopted  by  Tilgh- 
man,  C.  J.  in  Wells  v.  Tucker,  3  Binne/s 
R.  366,  370.      It  is,  however,  too  narrow 
in  so  far  as  it  confines  this  species  of  gift 
to  cases  of  last  illness,  it  being  sufficient  if 
the    apprehension  of    death    arise  from 
other  caases,  as  from  infirmity,  old  age,  or 
any  external  and  anticipated  danger.     I)iff, 
39.  6.  3.     3  Kenfs  Com.  444.     This  is 
clearly  shown  by  Gibson,  CX  J.  from  Jus- 
tinian's Institutes,  and  appears  also  from 
the  Digests,  which  are  followed  by  Bracton. 
2   Wharton's  R.  \1,  22.      Inst.  2.  7.  1. 
Dig.  39.  6  &  6.     Bract,  fol  60.     Fleta, 
lib.  2,  c.  57.     Calv.  Lex.  Jurid.    1  White's 
Lead.  Eq.  Oases,  614,  (Am.  ed.) 
A  donatio  causA  mortis  is  sometimes  con- 
•  sidered  as  a  species  of  legacy,  and  it  is  al- 
ways accompanied  with  flie  implied  trust 
or  condition  that,  if  the  donor  lives,  the 
property  shall  revert  to  himself,  being  given 
only  in  contemplation  of  death.      2  Bl. 
•   Com.  514.     2  Steph.  Com.  103,  note  (p), 
and  cases  cited  ibid.     Ward  on  Legacies, 
65,  ch.  L  sect.  iv.   Inst.  2.  7.  1.    1  White's 
Equity  Case^,  602,  603,      Id.  615,  (Am. 
ed.  note,  where  the  American  cases  are 
given).     It  is  indispensable  to  its  validity 
that  it  be  accompanied  and  perfected  by  a 
present  delivery  of  the  subject  of  the  gift, 
according  to  the  manner  in  which  it  is  capar 
ble  of  being   delivered.      Id.  604 — 607. 
Id.  615 — 619,  (Am.  ed.)     2  Kenfs  Com. 
445 — 448,  and  notes.     See  1  Story's  Eq. 
Jur.  §§  606—607  d. 

Donations  or  gifts  of  this  kind  are  de- 
rived entirely  from  the  civil  law,  and  were 
introduced  into  England  as  early  as  the 
time  of  Bracton,  who  closely  follows  the 
lan^a^e  of  the  Digests.  Bract,  fol.  60. 
The  first  reported  case  on  the  subject  of 
these  ^fts,  is  said  to  be  that  of  Jones  v. 
Shelby,  in  1710.  Prec.  in  Ch.  300. 
DONATIO  INTER  VIVOS.    Lat    A 

fifb  between  the  living.  The  ordinary 
ind  of  gift  by  one  person  to  another.  2 
Kenfs  Com.  438.  2  Steph.  Com.  102.  A 
term  derived  from  the  civil  law.  Inst.  2. 
7    2 

'donatio  propter   nuptias. 

Lat.  In  the  civil  law.  A  gift  on  account 
of  marriage.  Inst.  2.  7.  3.  Cod.  5.  3.  A 
gift  made  by  a  husband  to  his  wife,  by  way 
of  security  for  her  dos  or  marriage  portion. 
Hallifcut,  Anal.  b.  2,  ch.  5,  num.  16.  Galled 
in  Q-reelc  dwTt<pepvh,  that  is,  a  counter  or  mu- 
tual   gift-      Oalv.  Lex.  Jurid.      This  was 


introduced  by  the  later  Roman  emperors, 
and  at  first  called  donatio  ante  nuptias,  (a 
gift  before  marriage,)  it  being  made  upon 
the  tacit  condition  that  it  should  take 
effect  when  the  marriage  was  celebrated, 
and  was  never  allowed  after  marriage. 
Justinian  first  allowed  it  as  well  after  as 
before  marriage,  and  accordingly  changed 
its  name  to  donatio  propter  nuptias.  Inst. 
2.  7.  3.  Bracton  uses  it  as  another  name 
for  the  old  English  dower  ad  ostium  eccle- 
sice,  or  dower  according  to  the  custom  of 
England.  Bract.  foL  92  b.  See  Fleta^ 
lib.  5,  c.  23,  §  7.     See  Dower,  Dos. 

DONATION.  In  ecclesiastical  law.  A 
mode  of  acquiring  a  benefice  by  deed  of 
gift  alone,  without  presentation,  institution 
or  induction.     3  Steph.  Com.  81. 

DONATIVE  ADV0W80N.  In  eccle- 
siastical law.  A  species  of  advowson, 
where  the  benefice  is  conferred  on  the 
clerk  by  the  patron's  deed  of  donation, 
without  presentation,  institution  or  induc- 
tion.    2  Bl.  Com.  23.     Termes  de  la  Ley. 

DONATOR.  Lat  [from  donare,  q.  v. 
L.  Fr.  donour.'\  In  civil  and  old  English 
law.  A  donor  or  giver;  the  party  who 
makes  a  donatio,  or  gift.  Brcxt.  foL  11,  et 
$eq.     Fleta,  lib.  3,  c.  7,  §4. 

Donatorius,  (properly  Donatarius  ;  Scot- 
tic^,  a  donatary);  a  donee;  a  person  to 
whom  a  gift  is  made ;  a  purchaser.  Bract. 
fol.  13,  et  seq.     Fleta,  uh.  sup. 

Donatar  nunqaam  desinit  possidere,  ante- 
qnam  donatorius  ineipiat  possidere.  The 
donor  never  ceases  to  possess,  until  the 
donee  begins  to  possess.     Bract  fol.  41  b, 

DO'NC'O.  A  contraction  of  Dominico. 
1  Inst.  Cler.  10. 

DONE,  Don,  Doun.  L.  Fr.  [from  Lat 
donum.]  A  gift  Don  est  un  nosme  gene- 
ral plus  que  ne  feffement ;  gift  is  a  more 
general  name  than  feoffment  Britt.  c. 
34. 

DONE,  Donee.  L.  Fr.  In  old  English 
law.  Given.  Done  h  Londres,  &c. ;  Givbn 
at  London,  <kc  Stat,  of  Tithes,  2  Inst.  639. 
Donees  h  Gaunt,  <fec  ;  Given  at  Ghent, 
<fec.     Conf.  Chartar.  ad  finem. 

DONE.  [Lat  factum,  actum.]  Distin- 
guished from  "  made."  "  A  *  deed  made' 
may  no  doubt  mean  an  'instrument  made ;' 
but  a  *  deed  done'  is  not  an  *  instrument 
done,' — it  is  an  *act  done;'  and  there- 
fore these  words,  *  made  and  done '  apply 
to  acts  as  well  as  deeds."  Lord  Brou^hiun, 
4  BelTs  Appeal  Cases,  38.  "  You  do  not 
say  '  to  do  a  aale,'  so  readily  as  you  say 
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« to  make  a  sale.'  "  Id.  2  BelVi  Appeal 
Cases,  99. 

DONEC.  Lat  Until  Fleta,  lib.  3, 
c.  12,  §  6.  A  word  of  limitation  in  old 
conveyances.     Co,  Liti,  235  a. 

DONEE.  [L.  Lat  donatarius^  donato- 
ritis,]  In  old  English  law.  He  to  whom 
lands  were  given ;  the  party  to  whom  a 
donatio  was  made.  See  Donatio^  Donato- 
rius. 

In  later  law.  He  to  whom  lands  or 
tenements  arc  given  in  tail     LitL  sect  57. 

In  modem  and  American  law.  The 
party  executing  a  power ;  otherwise  called 
the  appointer.  4  KenCs  Com,  816.  Called 
in   New-York,  the  grantee.     1  Rev.  StaL 


[738],  730,  §  136. 
DONF — 


>NERESSE.  L.  Fr.  A  female  do- 
nor.    Vearb.  T.  7  Edw.  IH.  84. 

BO^K,  Dunk.  L.Fr.  Then.  A  cor- 
rupted form  of  Donque,  (q.  v.)  Fet  Assa- 
ver,  passim. 

DONOR,  [from  L.  Fr.  danour ;  Lat 
donator,']  In  old  English  law.  He  by 
whom  lands  were  given  to  another ;  the 
party  making  a  donatio^  (q.  v.)  See  Do- 
nator. 

In  later  law.  He  who  gives  lands  or 
tenements  to  another  in  tsuL  Litt.  sect 
57.     Termes  de  la  Ley, 

In  modem  and  American  law.  The 
party  conferring  a  power.  4  Kent^s  Com. 
816.  Called  in  New-York,  the  grantor. 
1  Rev.  Stat.  [738],  730,  §  135. 

DONQUE,  DonqueSj  Adonques,  Done, 
DunCyDonkjDunkyDunkg.  L.  Fr.  Then. 
Britt.  c.^O,et passim.  Litt.  sect  161.  Kel- 
ham.  Donques  vivant ;  then  living.  1 
And.  1,  2. 

DONUM.  Lat  In  the  civil  law.  A 
gift ;  a  free  gift.     CcUv.  Lex.  Jur.    Distin- 

fuished  from  munus.  Dig.  50.  16.  194, 
14. 

DOOM,  Dome.  In  Scotch  practice. 
Judgment ;  sentence.  The  judgment  of  a 
court,  formerly  pronounced  by  the  mouth 
of  an  officer  called  a  dempster,  {<j.  v.)  and 
ending  with  the  words,  "  And  this  I  give 
(or  pronounce)  for  doom."  See  Dome. 
The  term  is  still  retained ;  sentences  in 
criminal  cases  ending  with  the  words — 
"  which  is  pronounced  for  doom."  See  2 
Brown's  B.  128. 

DORESENAVANT.  L.  Fr.  From 
henceforth.     Kelham. 

DORMANT.  Fr.  and  Eng.  [from  Fr. 
dormir ;  Lat  dormirSj  to  sleep.)  Sleep- 
ing; lospended;  not  active;  not  in  exer- 


cise; oat  of  view;    not    apparent;  not 
known. 

A  dormant  partner  is  one  whose  name 
is  not  known,  or  does  not  i^pear  as  pait- 
ner,  but  who  nevertheless  is  a  silent  part- 
ner, and  partakes  of  the  profita,  and  there- 
by becomes  a  partner,  either  absolutely, 
to  all  intents  and  purposes,  or  at  idl  evente, 
in  respect  to  thira  persons.  According  to 
Mr.  Justice  Stoiy,  dormant  partners,  in 
strictness  of  language,  mean  those  who  are 
merely  passive  in  the  firm,  whether  known 
or  unknown,  in  contradistinction  to  those 
who  are  active  and  conduct  the  busiBea 
of  the  firm  as  principals.  Story  on  Parin. 
§80. 

The  term  dormant  is  sometimes  applied 
to  an  execution,  when  it  is  delivered  to  the 
sheriff  with  directions  to  levy  merely,  aad  • 
not  to  sell  until  a  junior  execution  k  re- 
ceived.    2  Hiirs  (N.  Y.)  R.  364. 

Dormiait  tliqitido  legei,  Buqiui  m^ 
Utor.  The  laws  sometimes  sleep,  neT^ 
die.     2  Inst.  161. 

DORS'.  An  abbreviation  of  Dorte^ 
Dorsetshire.     1  Inst.  CI  28. 

DORS,  Dorse,  Doree.  L.  Fr.  [from 
Lat  dcT9um.'\  The  back.  Kelham.  L 
Fr.  Diet.  Sur  le  dorse  del  Migodcm. 
Keilw.  162. 

DORSUM.  Lat  The  back,  /adoiso 
recordi ;  on  the  back  of  the  record.  5 
Co.  44  b. 

DOS.  Lat  [Gr.wpoi^.]  In  the  Roman 
law.  A  sum  of  money  given  to  a  husband, 
to  enable  him  to  sustain  the  burdens  of 
marriage ;  (pecunia  daia  marito  ad  susti- 
nenda  matrimonii  onera).  Heineec.  M. 
Jur.  Civ.  lib.  2,  tit  8,  §  465.  Dig.  23.  ». 
Cod.  5.  12.  The  portion  which  was  given 
with  a  woman  to  her  husband  in  marriage; 
corresponding  with  what  was  called  in  the 
common  law,  maritagium^  or  maniage 
portion.  1  Reevei  Hist  JSng.  LaWy  lOS. 
Co.  Litt.  31  a.  BracL  foL  92.  Propwiy 
translated  by  the  word  dowry.  Macquee^ 
on  Rush.  A  Wife^  161,  note. 

Dos  profecHtia  was  that  species  of  dowry 
or  portion  which  proceeded  from,  {pn^ 
to,)  or  was  given  by  the  father  or  relative 
{parente)  of  the  male  sex,  out  of  hb  pro- 
perty or  Dy  his  act  Dig.  23. 3. 5,  pr.  CW«. 
Lex.  Jur. 

Dos  adventitia  was  that  kind  of  por^on 
which  was  bestowed  by  a  stranger,  {ab  ex- 
traneo).  Id.  Dig.  23.  3. 5.  9,  11.  Brae- 
ton  adopts  these  terms  and  distincticms,  bui 
defines  the  dos  profectitia  to  be  that  wiaA 
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was  given  by  the  father  or  motiher,  or  other 
relative,  at  the  time  of  the  contract  for  mar- 
lying  the  daughter ;  and  the  do8  adventitia 
to  be  that  which  was  bestowed  by  others 
than  the  fother  or  mother,  whether  it  were 
a  relative  or  stranger.  Bract,  foL  92  a,  b. 
Fleta  nses  the  terms  dos  petfeetiva,  and 
dos  adventiva.     Fleta^  lib.  5,  c.  23,  §  4. 

DOS.  L.  Lat  In  old  English  law. 
That  property  or  portion  which  a  freeman 
gave  to  his  wife  at  the  door  of  the  church, 
m  consideration  of  the  nuptials  that  were 
about  to  take  place,  and  the  burden  of 
matrimony ;  and  intended  for  the  support 
of  the  wife  and  education  of  the  children, 
in  case  the  husband  should  die  before  her ; 
{id  quod  liber  homo  dat  sponsce  sucb  ad  os- 
tium ecclesicB,  propter  nuptias  faturae  et 
onus  matrimonii,  et  ad  sustentationem  uxo- 
ris  et  educationem  liberorum,  cum  fuerint 
procreati,  si  vir  prcemoriatur).  Bract.  foL 
92.  FUta,  lib.  6,  c.  23,  §  2.  Usually 
translated  dourer  ;  and  otherwise  called  by 
Bracton,  dos  mulieris  secundum  consuetu- 
dinem  Anglicanam ;  the  wife's  dower  ac- 
cording to  the  custom  of  England.  Bract, 
foL  92  b.  1  Beevee  Hist,  100.  See  Dos 
rationabilis. 

In  later  law.  The  one-third  part  of  the 
hosband^s  lands,  which  the  law,  on  his 
death,  gave  the  wife,  in  case  he  had  not 
previously  endowed  her  ad  ostium  ecclesias. 
This  was  established  by  the  Magna  Charta 
of  9  Hen.  IIL  c.  7.  Assignetur  ei  pro 
dote  sudy  tercia  pars  tocius  terre  mariti  sui, 
que  sua  fuit  in  vita  sud,  nisi  de  minori  do- 
tata  fuerit  ad  hostium  ecclesias.  This  pro- 
vision, however,  is  not  contained  in  the 
Charter  of  King  John. 

Dower,  in  the  modem  sense.  2  Bl, 
Own.  129,  134.     See  Dower, 

*^*  The  use  of  this  word  to  signify  the 
dower  of  the  common  law,  though  estab- 
lished by  long  usage,  is,  as  Spelman  has 
shown,    an  obvious  misapplication.      Dos 
was  used  in  the  Roman  law,  in  the  opposite 
sense  of  a  marriage  portion.     2  Bl,  Com, 
129.    Seewfpra.    Hence,  Tacitus  remarked 
it  as  a  singularity  among  the  ancient  Ger- 
mans, that  instead  of  the  wife  bringing  a 
portion  to  the  husband,  the  husband  con- 
ferred   it  on  the  wife.     Dotem  non  uxor 
maritOy  »ed  uxori  m/iritus  affert,     De  Mo- 
rtb.  Oertn,  c  18.     Dos  was  used  in  the 
English    sense  of  dower  as  early  as  the 
time  of  Glanville,  though  that  writer  takes 
notice  that  in  the  Roman  law  it  had  a  dif- 
ferent meaning.    Glanv,  lib.  6,  c  1.    Brac- 


ton  constantly  employs  dos  in  the  sense  of 
dower,  (sometimes  qualifying  it  as  dos  ra- 
tionabilis, (q.  V.)  and  dos  mulierjis,)  though 
he  adopts  the  Roman  phrases  dos  profecti- 
tia,  dos  adventitia,  in  which  dos  denoted 
the  reverse  of  dower.  Bract,  fol.  92  a,  b. 
The  proper  Latin  word  for  dower,  accord- 
ing to  Spelman,  is  doarium,  a  termed  used 
in  that  sense  in  the  early  continental  law 
of  Europe.     See  Doarium. 

Dos  de  dote  peti  Bon  debet.  Dower  ought 
not  to  be  demanded  of  dower.  Co.  Litt, 
31.  4  Co.  122  b.  A  widow  is  not  dow- 
able  of  lands  assigned  to  another  woman 
in  dower.     1  Hilliard's  Real  Prop,  136. 

Doti  lex  favet ;  preminm  pndoris  est,  ideo 
pareatur.  The  law  favors  dower ;  it  is  the 
reward  of  modesty,  therefore  it  should  be 
spared.     Branches  Princ.     Co,  Litt.  31. 

Ubi  nullnm  matrimoninm,  ibi  nulla  dos. 
Where  there  is  no  marriage,  there  is  no 
dower.  Bract,  fol.  92.  To  entitle  a 
woman  to  dower,  she  must  be  the  actual 
wife  of  the  party  at  the  time  of  his  decease. 
2  Bl,  Com,  130.  This  maxim  seems  to 
be  derived  from  that  of  the  civil  law: 
Ubieunqne  matrimonii  nomen  non  est,  nee 

dos  est.     Dig.  23.  3.  3. 

DOS  RATIONABILIS.  L.  Lat  In 
old  English  law.  Eeasonable  dower.  Ra- 
tionabilis dos  est  cujuslibet  mulieris  de  quo- 
cunque  tenemento,  tertia  pars  omnium  terra- 
rum  et  tenementorum,  quce  vir  suus  tenuit 
in  dominico  suo,  et  ita  in  feodo,  quod  eam 
inde  dotare  poterit  die  quo  eam  desponsavit. 
Reasonable  dower  is  [the  right]  of  every 
married  woman,  out  of  every  kind  of  tene- 
ment, [being]  the  third  part  of  all  the  lands 
and  tenements  which  her  husband  held  in 
his  demesne  and  in  fee,  so  that  he  might 
endow  her  thereof  on  the  day  he  mamed 
her.  Bract,  fol  92.  See  Fleta,  lib.  6, 
c.  23,  §  11.  This  passage  is  quoted  by 
Lord  Coke.     Co.  Litt.  83  b. 

This  kind  of  dower  was  otherwise  called 
dower  by  the  common  law.  2  Bl,  Com, 
134. 

DOT.  Fr.  [from  Lat  dos,  q.  v.]  In 
the  civil  law.  Dowry,  or  marriage  portion* 
Civ,  Code  of  Louis,  art  2317. 

DOTAL,  [from  Lat  dotalis.']  Relating 
to  the  marriage  portion  of  a  woman ;  con- 
stituting or  comprised  in  her  portion.* 
Wharion^s  Lex, 

This  word  is  not  properly  applicable  to 
the  dower  of  the  English  law,  the  Lat 
dotalis  from  which  it  is  formed  being  a 
term  of  the  Roman  law,  derived  from  dos 
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in  the  Roman  senM.  Dotale  prcgdium  ; 
the  dotal  estate.  IruU  2.  8,  pr.  See  Dig, 
23.  4.     Id,  23.  5. 

DOTALITIUM.  L.  Lat  In  canon  and 
feudal  law.  Dower.  SpelmaUy  voc.  Doari- 
urn,  Calv,  Lex.  2  BL  Com,  129.  Used 
u  early  as  A.  D.  841. 

DOTARD.  A  dry  old  tree ;  a  tree  de- 
cayed with  age.  BacarCs  Worksj  iv.  217. 
Pollards  and  dotards.     AmbL  134. 

DOTARE.  Lat  [from  doa,  q.  t.]  In 
old  English  law.  To  endow;  to  give  a 
dowry  or  dower.  Bract,  foL  93, 94.  Do- 
iata  ;  endowed.     Id,  ibid, 

DOTARIUM.  L.  Lat.  In  early  Euro- 
pean Uw.  Dower.  Spelman^yoc Doarium, 
VOTE,  Dotif,  L.Fr.  Doubtful.  JTe/Aflm. 
DOTE.  Span,  [from  Lat  dot,  q.  v.] 
In  Spanish  law.  The  marriage  portion  of 
a  wife.  WkiU's  New  Eecop,  b.  1,  tit  6, 
c.  1.  The  property  which  the  wife  gives 
to  the  husband  on  account  of  marriage,  or 
for  the  purpose  of  supporting  the  mat- 
rimonial expenses.  Id,  b.  1,  tit  7,  c  1, 
§  1.     Schmidt's  Civ.  Law,  76. 

DOTISSA.     L.  Lat  [from  dot,  dower.] 
A  dowager.     Com.  186. 
DOTKIN.     Sec  Doitkin. 
DOTOUS.    L.  Fr.    Doubtful ;  in  doubt 
ICelham. 

DOUARIUM.     See  Doarium, 
DOUBLE  AVAIL  OF  MARRIAGE. 
In  Scotch  law.     Double  the  ordinary  or 
single  value  of  a  marriage.     BelPs  Diet 
See  Duplex  valor  maritagii, 

DOUBLE  BOND.  In  Scotch  law.  A 
bond  with  a  penalty,  as  distinguished  from 
a  single  bond.     2  Karnes'  Equity,  369. 

DOUBLE  COSTS.  In  practice.  .  The 
ordinary  single  costs  of  suit,  and  one-half 
of  that  amount  in  addition.  2  TidcTs  Pr, 
987.  Double  is  not  used  here  in  its 
ordinary  sense  of  twice  the  amount  These 
costs  are  now  abolished  in  England,  by 
statute  6  &  6  Vict  c.  97.  Wharton's  Lex. 
DOUBLE  FINE.  In  old  Enghsh  law. 
A  fine  sur  done  grant  et  render  was  called  a 
double  fine,  because  it  comprehended  the 
fine  sur  cognizance  de  droit  come  ceo,  &c. 
and  the  fine  sur  concessit,  2  Bl,  Com, 
363. 

DOUBLE  INSURANCE,  (or  ASSU- 
RANCE). The  insurance  of  property  twice 
by  the  party  insured,  on  the  same  risk.* 
A  double  insurance  is  where  the  party  in- 
sured makes  two  insurances  on  the  same 
risk  and  the  same  interest  8  KenVs  Com, 
280.     See  2  Steph.  Com.  176.     Park  on 


Ins,  280.  ThiB  ia  not  to  be  confoimded 
with  re-atntranee,  which  ia  made  by  the  in- 
surer.    See  lU-assuranct, 

DOUBLE  PLEA.  [L.  Lat  duj^xpk- 
citum.']  A  plea  which  contains  several  dis^ 
tinct  answers  to  the  plaintlfiTs  dedaraiioo.* 
Steph,  PL  261,  262.  A  plea  co&tamiDg 
several  distmct  matters  in  answer  to  diffe^ 
ent  parts  of  the  declaration,  where  either 
of  such  matters  alone  is  a  sufficient  answer 
to  the  whole.*  Id,  ibid.  See  Arch.  Ctt. 
PI,  174.  A  plea  contidning  an  avennait 
or  denial  of  several  facts,  constituting  dis- 
tinct points  OT  defences.*  1  Bwrr.  316. 
The  averment  of  several  &cts  gcHDg  to 
make  up  one  point,  will  not  render  a  plea 
double.  1  Smith's  Lead,  Cos.  249,  (Am. 
ed.  note). 

DOUBLE  QUAEBEL.  See  Dupin 
querela. 

DOUBLE  VOUCHER.  In  a  common 
recovery.  A  voucher  over;  a  voucher  by  a 
party  who  had  himself  been  vouched.*  It 
was  formerly  usual,  first  to  convey  an  estate 
of  freehold  to  some  indifferent  person, 
against  whom  the  praecipe  was  brougiit; 
and  then  he  vouched  the  tenant  in  tail,wlio 
vouched  over  the  common  vouchee.  Id. 
ibid.     See  Voucher, 

DOUBLE  WASTK  The  name  gifen 
to  that  species  of  waste  where  a  tenant  md- 
fers  a  house  to  be  wasted,  and  then  fells 
timber  to  repair  it     Co,  Litt,  53  b. 

DOUCE,  Douze,  L.  Fr.  Twelve.  Be- 
conisaunce  de  donee  jurours,     BriU,  c  90. 

DOULCE.  L.  Fr.  Gracious;  gentle 
Kelham, 

DOUN.  L.  Ft.  A  gift.  Otherwise 
written  don  and  done,  "fiie  thirty-fourth 
chapter  of  Britton  is  entitled  De  Douns, 

DOUNQUES.  L.Fr.  Then.  Tw*. 
M.  2  Edw.  IL  21. 

DOUNT.  L.  Fr.  Wherefore;  from 
whence.     Kelham,    BritU  c.  110. 

Whereof;  out  of  which*     Id,  ibid, 

DOUS.     L.  Fr.     Two.     Kelham, 

DOUTK  L.  Fr.  Doubt;  fear.  Kd- 
ham, 

JXyjJTER,  Doubter,  L.  Pr.  To  doubt; 
to  fear  or  apprehend.     Kelham. 

DOUX.     L.Fr.     Two.     Kelham, 

DOVORRE,  Douree,  L.  Fr.  Dover. 
Kelham, 

DOW.  [Lat  (fotere.]  To  give,  or  en- 
dow.    Cowell, 

DOW  ABLE.  \LBX,dotabilU,'\  Entitled 
to  be  endowed. 

DOWAGER.    [L.  Lat  datatoy  dodsm.] 


Digitized  by 


Google 


DOW 


(619) 


DOW 


In  English  law.  A  widow  endowed,  or 
who  has  a  jointure.  Blount.  A  widow 
who  either  enjoys  a  dower  from  her  de- 
ceased husband,  or  who  has  property  of 
her  own  brought  by  her  to  her  husband  on 
marriage,  and  settled  on  herself  after  his 
decease.     Brande, 

A  title  given  in  England  to  a  widow 
lady,  to  distinguish  her  from  the  wife  of 
her  husband^s  heir,  having  the  same  title. 
Brande,  It  is  applied  chiefly  to  the 
widows  of  princes,  dukes,  and  other  pei^ 
sonages  of  rank  and  title.  Cowell,  Blount, 
A  queen  dowager  is  the  widow  of  the 
king.     1  Bl  Com.  223. 

DOWARIE.  L.  Fr.  Dower.  Britt, 
c47. 

DOWE.  L.  Fr.  Endowed.  BHtt.  c 
110. 

DOWER.  L.Fr.andEng.  [L.Lat(fo«, 
dos  mulierisj  doarium,  douariuniy  dotarium, 
dodarium,  dotalitium,  trienSj  tertia  ;  L.  Fr. 
dowarie,  douaire,  dowere,  dower  ;  Scotch, 
tercel  That  portion  (usually  one-third)  of 
a  man*s  landis  and  tenements  which  his 
widow  is  entitled,  after  his  death,  to  have 
and  hold  for  the  term  of  her  natural  life, 
for  the  sustenance  of  herself,  and  the  nur- 
ture and  education  of  her  children.  Co, 
Lilt.  30  b.  Litt.  sect  86.  Bract,  fol.  92, 
92  b.  Fleta,  lib.  5,  c  23,  §  11.  2  Bl 
Com.  129,  130.  2  Stepk.  Com.  S02.  2 
Crabb's  Real  Prop.  124,  §1117.  4  Ken^s 
Com.  35.  Macqueen,  Husb.  d:  Wife,  158. 
The  estate  or  interest  of  the  widow  in  such 
portion  is  called  an  estate  in  dower,  and 
she  herself  is  termed  tenant  in  dower  {tenens 
in  dote).  Co.  Litt.  30  a.  See  Mtate  in 
dotoer,  Dos. 

*ji*  Dower  is  now  given  to  the  widow 
by  the  express  provision  of  the  law,  but 
was  anciently  conferred  in  England  by  the 
act  of  the  husband  himself,  who  endowed 
his  wife  at  the  church  door,  at  the  time  of 
the  espousalsy  with  the  whole  of  his  lands 
or  such  part  as  he  pleased,  specifying  the 
same;    which  was  called  the  consHtutio 
doiiSy    or    establishment  of   dower.     See 
J?ovfer  ad  ostium  ecclesim.    If  no  specific 
dotation  of  this  kind  was  made  by  the  hna- 
band,  the  common  law  gave  the  wife  the 
third   part    (which    was    called   her  dos 
ra^tionabilis,  q.  v.^  of  such  lands  and  tene- 
ments as  the  husoand  was  seised  of  at  the 
tiTXie  of  the   espousals,   or,   in  Bracton's 
language,  of  which  he  might  then  have  en- 
dowed her.     2  Bl.  Com.  134.     BracL  foL 
92.      This  is  the   origin   of   the  modem 


dower,  and  is  expresdy  confirmed  by 
Ma^a  Charta,  (9  Hen.  III.)  c.  7.  The 
ancient  mode  of  endowment  at  the  church 
door,  by  the  husband,  is  supposed  by  some 
to  be  derived  from  the  donatio  propter 
nuptias  of  the  Roman  law,  and  Bracton 
calls  it  expressly  by  that  name.  Long's 
Discourses,  99 — 102.  Bract,  fol.  92  b. 
But  see  2  Bl.  Com.  129.  Spelman,  voc 
Doarium.     Cruise  Dig.  tit  Dower. 

The  word  dower  itself  is  derived  by 
Spelman  from  the  Fr.  douaire,  as  are  also 
the  Lat.  doarium,  and  douarium.  It  oc- 
curs in  it«  present  form  at  a  very  early 
period,  being  constantly  used  as  a  law 
French  word  by  Britton,  whose  several 
chapters  on  this  subjeet  are  entitled  De 
Dowers,  De  establissementz  de  dovfer,  De 
assignment  de  dower,  and  De  remedy  de 
dower.  Britt.  cc.  101,  102,  103,  104. 
Dowar  or  douar  may  have  been  an  earlier 
form.  Dower  is  also  used  in  the  original 
law  French  of  Littleton. 

DOWER  BY  THE  COMMON  LAW. 
[L.  Lat  dos  per  communem  legem.]  The 
ordinary  kind  of  dower  in  English  and 
American  law,  consisting  of  one-third  of 
the  lands  of  which  the  husband  was  seised 
in  fee  at  any  time  during  the  coverture. 
Litt.  sect  36.  2  Bl.  Com.  132.  2  Stepk. 
Com.  302.  4  Kenfs  Com.  35.  1  Green- 
leafs  Cruisers  Dig.  [183],  165,  note.  See 
United  States  Digest,  Dower  and  Curtesy. 

The  law  of  dower  in  England  has  been 
materially  modified  of  late,  by  the  statute 
called  the  Dower  Act,  3  &  4  Will.  IV. 
c  106. 

DOWER  BY  CUSTOM.  A  kind  of 
dower  in  England,  regulated  by  custom, 
where  the  quantity  allowed  the  wife  differed 
from  the  proportion  of  the  common  law  ; 
as  that  the  wife  should  have  half  the  hus- 
band's lands,  or,  in  some  places,  the  whole ; 
and  in  some,  only  a  quarter.  2  Bl.  Com. 
132.     Litt.  sect  37. 

DOWER  AD  OSTIUM  ECCLESIM. 
L.  Lat  Dower  at  the  church  door  or 
porch.  An  ancient  kind  of  dower  in  Eng- 
land, where  a  man,  (being  tenant  in  fee 
simple,  of  ftiD  age,)  openly  at  the  church 
door,  where  all  marriages  were  formerly 
celebrated,  after  affiance  made  and  troth 
plighted  between  them,  endowed  his  wife 
wiSi  the  whole  of  his  lands,  or  such  quan- 
tity as  he  pleased,  at  the  same  time  speci- 
fying and  ascertaining  the  same.  Litt. 
sect  39.  2  Bl.  Com.  133.  According  to 
Bracton,  the  endowment  was  made  before 
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the  eFponsal,  at  the  commencement  of  the 
contract,  (ante  desporuationemj  in  initio  can- 
trar(iks).     BrncL  foL  92. 

*^*  This  appears  to  hare  been  the  origi- 
nal English  dower,  and  is  supposed  by  some 
to  have  been  derived  from  the  donatio  prop* 
t(r  nuptioi  of  the  civil  law.  See  Dower. 
It  was  formerly  the  most  usual  species  of 
dower,  and,  though  latteriy  fallen  into  dis- 
use, was  not  aboufihed  untU  the  statute  of 
8  A  4  Will  IV.  c  105,  s.  18.  2  Bl.  Com. 
133—135.  1  Stepk.  Com.  252,  253.  The 
wife  might  be  endowed  of  personalty  or 
goods  as  well  as  of  lands,  and  a  trace  of  this 
ancient  kind  of  dower  is  still  distinctly  pre- 
served in  the  marriage  ritual  of  the  church 
of  England,  in  the  expression  *'  with  all  my 
worldly  goods  I  thee  endow."  See  3  BL 
Com.  134,  note  (p). 

DOWER  DE  LA  PLUIS  BEALR 
L.  Fr.  Dower  of  the  fairest  [part].  A 
species  of  ancient  English  dower,  incident 
to  the  old  tenures,  where  there  was  a  guar- 
dian in  chivalry,  and  the  wife  occupied 
lands  of  the  heir  as  guardian  in  socage.  If 
the  wife  brought  a  writ  of  dower  against 
such  guardian  in  chivalry,  he  might  show 
this  matter,  and  pray  that  the  wife  might 
be  endowed  de  Ui  pluis  belle  of  the  tene- 
ment in  socage.  Litt.  sect  48.  This  kind 
of  dower  was  abolished  with  the  military 
tenures.     2  Bl.  Com.  132. 

DOWER  EX  ASSENSU  PATRIS. 
L.  Lat.  Dower  by  the  father's  assent  A 
species  of  dower  ad  ostium  ecclesice,  made 
when  the  husband's  father  was  alive,  and 
the  son,  by  his  consent  expressly  given, 
endowed  his  wife  with  parcel  of  his  filler's 
lands.     Litt.  sect  40.     2  Bl.  Com.  138. 

DOWERE.  L.  Fr.  Dower.  Dowere 
ne  devietz  avoir,  gar  vostre  baroun  est  en 
vie  ;  dower  you  ought  not  to  have,  for  your 
husband  is  alive.     Yearh.  P.  1  Edw.  IL  p.  6. 

DOWMENT.  L.  Fr.  In  old  English 
law.  Endowment  A  word  used  by  Lit- 
tleton in  nearly  the  sense  of  dourer.  Vovoer 
que  est  appelle  dowment  ad  ostium  ecclesicBy 
et  douter  appelle  dowment,  &c ;  dower 
which  is  called  dowment  at  the  church 
door,  and  dower  called  dowment,  &c  Litt. 
sect  38. 

DOWRESS.  A  woman  entitled  to 
dower ;  a  tenant  in  dower.    2  P.  Wms.  707. 

DOWRY.  The  portion  or  property 
which  the  wife  brings  her  husband  in  mar- 
riage; which,  if  in  lands,  was  anciently 
called  frank-marriage,  or  marriage,  {mart' 
tagium)  ;  if  in  money,  goods  or  chattels,  ^ 


marriage  portion.  Co.  LitL  31  a.  See 
Maritagium.  It  expfessea  the  proper 
meaning  of  the  dos  of  the  Roman,  tbe  iat 
of  the  French,  and  the  dote  of  the  Spaimh 
law,  but  is  a  very  different  thing  from  dower^ 
with  which  it  has  sometimes  been  con- 
founded. 

DOY.  L.  Fr.  Owe;  ought  Somjh 
la  foy  que  jeo  doy  au  rog  ;  saving  the  faith 
which  I  owe  to  the  king.  BritL  c  68. 
See  Doit. 

DOVNE,  Doigne.  L.  Fr.  Give.  Ja 
te  doyne ;  I  give  you.     BritL  c  36. 

DOZ,  Dote,  Doeze.  L.  Fr.  Twdre; 
the  twelfth.     Kelham. 

DOZEIN.  L.  Fr.  Tw^ve;  a  person 
twelve  years  of  age.  StaL  18  Edw.  \L 
Barringt.  Ohs.  Stat.  208. 

DOZYME,  Dosnme,  Donne.  L  Fr. 
Twelve.  A  parfaire  sa  leg  ove  sa  dozjme 
megn  ;  to  perfect  his  law  with  his  twehe 
hand.     Bntt.  c  27.     See  Ihuein. 

DR.  An  abbreviation  of  Drotf.  Kelham. 

DRACHMA.  A  term  employed  in  old 
pleadings  and  records,  to  denote  a  groat 
Towns.  PL  180. 

An  Athenian  silver  coin,  (Or.  ap«xp^) 
of  the  value  of  about  7fd.  sterling. 

DRAFT,  Draught.  The  common  term 
for  a  bill  of  exchange ;  as  being  drawn  by 
one  person  on  another.     2  Bl.  Com.  467. 

An  instrument  or  paper  as  first,  or  origi- 
nally drawn,  or  roughly  written  before  it  is 
copied  or  engrosser 

DRANA.  L.Lat  In  old  records.  A 
drain.     Cowell. 

DRASCHIA  L.  Lat  In  old  Englidi 
law.  Grains ;  the  refuse  of  malt  after  brew- 
ing.    FUta,  lib.  2,  c  82,  §  5. 

DRAW.  [L.  Lat  tractare,  detrttetart.] 
In  English  criminal  law.  To  draw  on  a 
hurdle  to  the  place  of  execution.  4  BL 
Com.  92,  377.  In  cases  of  high  treason 
the  convict  was  drawn,  hung  and  quartered. 
Id.  ibid. 

DRAWBACK.  In  commerce.  An  al- 
lowance made  to  merchants  on  the  re-ex- 
portation of  certain  imported  goods,  which 
in  some  cases  consists  of  the  whole,  in  others 
of  a  part  of  the  duties  which  bad  been  paid 
upon  the  importation.  Enegdop.  Americ 
— ^The  remitting  or  paying  back  of  duties 
previously  paid  on  a  commodity,  on  its 
Deing  exported.  McCuUoch^s  Ditt  An- 
drews on  Bev.  Laws,  chap.  vii.  See  Ds- 
benture. 

DRAWEE.  [L.  Lat  trassaius.]  Is 
mercantile  law.    The  person  to  whom  ft 
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Hll  of  exchange  is  addressed,  or  on  whom 
it  is  drawn.  8  Ken^i  Com.  75.  Story  on 
BUU,  §  115. 

DRAWER,  jli.  Lat  trassans,']  In 
mercantile  law.  The  person  who  draws  a 
bill  of  exchange.  8  Kenf$  Com.  75.  Story 
onBUU,^  114. 

DRAWING  TO  EXECUTION.  In 
English  criminal  law.  The  act  of  drawing 
a  condemned  criminal  on  a  hardle,  from  the 
place  of  prison  to  the  place  of  execution. 
BoLcofCs  Works,  \y.  291.  4  Bl  Com.  377. 
See  4  Mod,  162.  Where  a  man  was  hanged 
on  an  appeal  of  death,  the  wife  of  the  person 
killed  and  all  his  kindred  drew  the  felon  to 
execution.     Blackst.  L.  Tr.  35. 

DRAWLATCHES.  In  old  English  kw. 
Thieves  or  robbers.  Stat.  5  JSdw.  III.  c. 
14.  7  Bic.  II.  c  5.  Lombard  Eirenarch. 
lib.  2,  c  6.     Cowdl. 

DREIT,  Drect,  DretL  L.  Fr.  Right 
KeUvam.  The  same  as  droit,  (q.  v.)  These 
forms  of  the  word  show  very  clearly  the 
derivation,  through  the  L.  l]at  derittum, 
dertciuntj  from  the  Lat  directum^  (qq.  v.) 

DREIT  DREIT.  L.  Fr.  [Lat  jus  du- 
plicatunu]  In  old  English  law.  Double 
right  The  right  of  possession  and  the  right 
of  property  united.  {Est  jus  possessionis  et 
jus  proprietatis.)  Bract.  foL  206  b,  283  b. 
See  Droit  droit. 

DRENCHES,  2>mi^c*.  \L.  Lut  drengi.] 
A  species  of  tenants  mentioned  in  Domes- 
day book,  whom  Spelman  supposes  to  have 
been  military  vassals  or  tenants  by  knight- 
service.     The  same  author  quotes  an  old 
MS.  record  of  the  family  of  Shambum,  in 
Norfolk,  from  which  it  would  appear  that 
the  name  was  given  to  certain  tenants  in 
capitCj  who,  at  the  coming  of  William  the 
Conqueror,  being  put  out  of  their  estates, 
were    afterwards,  upon  complaint    bemg 
made  to  him,  restored  to  them,  on  their 
making  it  appear  that  they  were  owners 
thereof,  and  nad  taken  no  part  against  him 
either   by  aid  or  counsel,  {in  consilio  et 
auxilio).     Spelman.     According  to  Lord 
Coke,  who  spells  the  word  dreuchs,  they 
were  free  tenants  of  a  manor.     Co.  Litt.  5  b. 
BRENER.     See  Derener. 
DRENGAGE.     [L.    Lat  drenyagium.] 
The  tenure  by  which  the  drenches  (q.  v.) 
held  their  lands.     Spelman. 

DREYN,  Drein.  L.  Fr.  Forms  of 
J>arrein,  (q.  v^ 

BRIFT.  [Lat  ayitatio.]  In  old  Eng- 
lish law.  A  driving.  A  term  applied  to 
cattle.     See  infra. 


DRIFT  OF  THE  FOREST.  [L.  Lat. 
ayitatio  animalium  in  forestaJ]  In  forest 
law.  An  examination  or  view  of  cattle  in 
a  forest ;  formerly  made  at  certain  times  in 
the  year,  by  the  officers  of  the  forest,  by 
driviny  all  the  cattle  into  some  pound  or 
enclosed  place,  in  order  to  see  whose  they 
were,  and  whether  they  were  commonable, 
and  whether  the  forest  were  surcharged  or 
not  Manwood,  part  2,  c.  15.  4  Inst.  309. 
Termes  de  la  Ley,     See  Common,  Forest. 

DRIFT-WAY.  [L.  Lat  actus,  drova.] 
A  way,  road  or  path  used  for  driving  cat- 
tle. Co.  Litt.  56  a.  See  Actt^,  Drift. 
A  term  used  in  the  state  of  Rhode  Island. 
2  Hilliard's  Real  Prop.  33.  Called  in 
Scotch  law,  drove^oad,  (q.  v.)  A  carriage- 
way will  comprehend  a  horse-way,  but  not 
a  drift-way.     Heath,  J.  1  Taunt.  285. 

DRINCLEAN.  Sax.  A  contribution 
of  tenants,  in  the  time  of  the  Saxons,  to- 
wards a  potation,  or  ale,  provided  to  enter- 
tain the  lord,  or  his  steward.  CowelL 
See  Cervisarii. 

DRIP.  [Lat  stillicidium.']  A  species 
of  servitude  derived  from  the  civil  law,  by 
which  one  man  engages  to  permit  the  waters 
flowing  from  the  roof  of  his  neighbor's  house 
to  fall  [or  drip]  on  his  estate.  3  Kenfs 
Com.  436.  2  Milliard's  Real  Prop.  85. 
See  Stillicidium. 

DROFDENE,  i>ro/rfen.  Sax.  A  grove, 
or  woody  place,  where  cattle  were  kept 
Cowell.     Blount, 

DROFLAND.  Sax.  [from  dryfene,  driv- 
en.] A  quit  rent,  or  yearly  payment,  for- 
merly made  by  some  tenants  to  the  king, 
or  their  landlords,  for  driviny  their  cattJe 
through  a  manor  to  fairs  or  markets. 
Cowell,     Blount. 

DROIT,  Droict,  Dreit.  L.  Fr.  [Lat 
jus,  rectum, directum,']  Right;  justice.  Co. 
Litt.  158  b.     See  Directum,  Riyht. 

A  right     See  infra,  and  see  Jus. 

A  wnt  of  right,  so  called  in  the  old  books. 
Co.  Litt.  158  b. 

Law.  The  common  law  is  sometimes 
termed  common  droit.  Litt.  sect  213.  Co. 
Litt.  142  a.     See  Comm^i  law. 

Droit  ne  done  plBis  qoe  soit  demtBBde. 
The  law  gives  not  more  than  is  demanded. 
2  Inst.  286. 

Droit  ne  poet  pas  morier.    Right  cannot 

die.     Jenk.  Cent.  100,  case  95. 

DROIT  D'AUB  AINE  (D' AUB  AIGNE, 
and  sometimes  DROIT  D'AUBENAGE). 
L.  Fr.  [L.  Lat^t^  albinatus,jus  albanayii.] 
A  right  or  prerogative  of  the  sovereigns  of 
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8orae  countries  in  Earopc,  entitlbg  Uiem, 
on  the  death  of  an  alien  or  stranger,  to  all 
he  was  worth,  unless  he  had  a  particular 
exemption.  1  Bob,  Charity  V.  Appendix, 
Note  xxix.  1  BL  Com.  372.  This  was 
particularly  the  case  in  France,  where,  from 
the  time  of  Charlemagne  down  to  within 
a  recent  period,  a  stranger  could  ndt,  except 
by  special  favor,  dispose  of  his  property  by 
will,  and  when  he  died,  the  sovereign  or  lord 
of  the  barony  succeeded  by  right  of  inheri- 
tance to  his  estate.  Id.  ibid.  Spelman^ 
voc,  Albanus.  Ducanpe,  voc.  Albanu  JU- 
pertoire  de  Jurisp,  par  Merlin,  tit.  Aubaine, 
2  Kenfs  Com,  67 — 69.  It  was  abolished 
in  1791,  but  revived  under  Napoleon,  and 
was  finally  abolished  only  in  1819.  Id. 
ibid.  It  appears,  however,  to  have  survived 
in  other  places  to  the  present  day,  being 
formally  relinquished  as  a  subsisting  right, 
in  treaties  recently  made  between  the 
United  States  and  several  of  the  European 
powers.  Convention  with  Hetu  Cauel, 
March  25,  1844,  Art  1.  Convention  with 
Wurttemburg,  April  10, 1844. 

The  etymoloffy  of  aubaine  has  been  vari- 
ously given.  Nicot  says  it  was  anciently 
spelt  hobaine,  from  the  verb  hober,  whicn 
signifies  to  remove  from  one  place  to 
another.  Thresor  de  la  Lang.  Franc.  foL 
Paris,  1606.  Cujacius  derives  the  word 
from  the  Lat  advena,  a  foreigner  or  stran- 
ger. Cujac.  Opera,  fol.  Neap.  1758,  torn, 
ix.  coL  1719.  Spelman  derives  it  from  the 
Lat  aliba  natus,  (a  person  bom  elsewhere,) 
which  seems  the  best  explanation.  Spel- 
man, voc  Albantu.  P.  Cyclop,  voc  Au- 
baine. 

DROIT  DE  BRIS.  L.  Fr.  A  right 
formerly  claimed  by  the  lords  of  the  coasts 
of  certain  parts  of  France,  to  shipwrecks, 
by  which  not  only  the  property,  but  the 
persons  of  those  who  were  cast  away,  were 
confiscated  for  the  prince  who  was  lord  of 
the  coas^  Otherwise  caUed  droit  de  brie 
8ur  le  naufragee.  The  right  prevailed 
chiefly  in  Bretagne,  and  was  solemnly  ab- 
rogated by  Henry  III.  as  duke  of  Nor- 
mandy, Aquitaine  and  Guienne,  in  a  char- 
ter granted  A.  D.  1226,  preserved  among 
the  rolls  at  Bordeaux.  Lawi  of  Oleron, 
Art  xxvi  Note  1  Peters^  Adm.  Decie.  Ap- 
pendix.    See  Brie. 

DROIT  DE  GARDE.  In  French  feu- 
dal law.  Right  of  ward.  The  guardian- 
ship of  the  estate  and  person  of  a  noble 
vassal,  to  which  the  king,  during  his  mi- 
nority, was  entitled.     Steph.  Lect.  250. 


DROIT  DE  GITE.  Fr.  In  Frendi 
feudal  law.  The  duty  incumbent  on  a  ro- 
turier,  holding  lands  within  the  royal  do- 
main, of  supplying  board  and  lodging  to 
the  king  and  to  his  suite,  while  on  a  royal 
progress.     Steph.  LecL  351. 

DROIT  DE  GREFFE.  Fr.  In  old 
French  law.  The  right  of  selling  various 
offices  connected  with  the  custody  of  judi- 
cial records  or  notarial  acts.  Steph.  Led 
354.     A  privilege  of  the  French  kings. 

DROIT  DE  MAITRISE.  In  oW  French 
law.  A  charge  payable  to  the  crown  br 
any  one,  who,  after  having  served  his  ap- 
prenticeship in  any  conunercial  guild  or 
orotherhood,  sought  to  become  a  master 
workman  in  it  on  his  own  account  Slepk. 
Lect.  354. 

DROIT  DE  PRISE.  Fr.  In  French 
feudal  law.  The  duty  (incumbent  on  a 
roturier)  of  supplying  to  the  king  on  cred- 
it, during  a  certain  period,  such  articke  of 
domestic  consumption  aa  might  be  le- 
ouired  for  the  royal  hooaehold.  Stepk. 
Lect.  351. 

DROIT  DE  QUINT.  Fr.  In  French 
feudal  law.  A  relief  payable  by  a  noble 
vassal  to  the  king  as  his  seigneur,  on  ererj 
change  in  the  ownership  of  hia  fie£  Stefk 
Lect.  350. 

DROIT  DROIT.  L.  Fr.  FL.  LuL  /« 
duplicatum.']  In  old  En^sn  law.  A 
double  right  The  right  of  possession  uni- 
ted with  the  right  of  property.  3  BL  Ccm. 
199.  Co.  LUt.  266  a.  1  Beevei  Hid. 
476.  4  Kenfi  Com.  873.  See  Breit 
dreiL 

DROIT  fiCRIT.  Fr.  In  French  law. 
(The  written  law.)  The  Roman  civil  lav, 
or  Corpus  Juris  Civilis.     Steph.  LeeL  130. 

DROITS  OF  ADMIRALTY,  Kghts 
or  perquisites  of  the  admiral^.  A  term 
applied  to  g^ods  found  derelict  at  sea.  1 
Aobineon'i  Adm.  Rep.  32.  2  Ken^t  Om. 
357,  note.  Applied  also  to  property  cap- 
tured in  time  of  war,  by  non-conmiissioned 
vessels  of  a  belligerent  nation.  1  Kenit 
Com.  96. 

DROITURAL,  [from  rfroi/,  right]  !■ 
old  English  practice.  Relating  to  right; 
or,  more  strictly,  relating  to  the  mere  right 
of  property,  as  distinguished  from  the  right 
of  possession.  An  action  droUural  was  aa 
action  brought  to  determine  the  right  of 
property,  as  distinguished  from  an  acticm 
posses$ory,  in  which  the  object  was  to  as- 
certain the  ri^t  of  possession.  3  St^ 
Com.  486.     Burton'i  Real  Prop.  123,  pL 
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377,  note.  JRoscoe's  Beal  Act.  2.  This 
was  the  old  distinction  of  writs  relating  to 
lands.  Gilh.  C.  Pleas,  6.  Write  of  right 
proper  were  write  droitural.     See  Posses- 

son/.       

DROITURE.  L.  Fr.  [from  droit,  right] 
In  old  English  law.  Right ;  justice.  £n 
primes  voit  le  roy — que  common  droiture 
salt  fait  h  touts;  in  the  first  place,  the 
king  wills  that  common  right  be  done  to 
all     Stat.  Westm.  1,  c.  1. 

DROITURELE,  Droiturel,  Droiturelle. 
L  Fr.  [from  droiture  or  droit,  right.] 
Rightful;  lawful.     Britt.  c.  27. 

DROMO,  Dromunda.  L.  Lat  In  old 
records.  A  ship  or  large  vessel  made  for 
great  burden  and  swift  sailing.  Cowell. 
Sj>elmctn. 

DROVA.  L.Lat.  In  old  records.  A 
drove,  or  drift^way.  A  common  road  for 
driving  cattle.     CovoelL 

DROVE-ROAD.  In  Scotch  kw.  A 
road  for  driving  cattle.  7  BelVs  Appeal 
Cases,  43,  63,  67.  A  drift-road  Lord 
Brougham,  Id.  ibid. 

DROVE-STANCfi.  In  Scotch  law.  A 
place  adjoining  a  drove-road,  for  resting 
and  refreshing  sheep  and  cattle  on  their 
journey.     7  SelVs  App.  Cas.  63,  67. 

DROWN.  To  merge  or  sink.  "In 
some  cases,  a  right  of  freehold  shall  droum 
in  a  chattel"     Co.  Zitt.  266  a,  321  a. 

DRU.  A  thicket  of  wood  in  a  valley. 
I>(nnesda2/. 

DRUCHTE,  Druthe.  In  old  European 
law.  Betrothed.  Z.  Salic,  tit.  14,  §  10. 
Spelman. 

DRUDES,  Drudu  L.  Lat  In  old 
feudal  law.  A  name  given  to  a  species  of 
vassal      Spelman. 

DRUNGARIUS.  L.Lat  In  old  Euro- 
pean law.  The  commander  of  a  drungus, 
or  band  of  soldiers.  Applied  also  to  a  naval 
commander.     Spelman. 

DRUNGUS.  L.  Lat.  In  old  European 
law.  A  band  of  soldiers,  (^globus  militum). 
Spelman, 

DRY  EXCHANGE.  [L.  Lat  cambium 
siccum.']  In  English  law.  A  term  former- 
ly in  use,  said  to  have  been  invented  for 
the  purpose  of  disguising  and  covering 
usury  ;  something  beinff  pretended  to  pass 
on  both  sides,  whereas  in  truth,  nothing 
passed  but  on  one  side,  in  which  respect  it 
was  called  dry.  Stat.  3  Ren.  VII.  c  6. 
Cowell.  Blount.  Lud.  Lopez,  de  Contr. 
et  N'egot.  cited  ibid. 

DRY    MULTURES.     In  Scotch  law. 


Quantities  of  com  paid  to  a  mill,  whether 

the  payers  grind  or  not      WhartorCs  Lex. 

DRY  RENT.     [L.  Lat  redditus  siccus.] 

The  same  as  rent  seek,  (q.  v.)   2  BL  Com.  42. 

Dnas  nxores  eodem  tempore  habere  non 
lieet.  It  is  not  lawful  to  have  two  wives 
at  the  same  time.  Inst.  1.  10.  6.  1  Bl. 
Com.  436. 

DUB.  An  abbreviation  of  Dubitaiur, 
(q.  V.)  used  in  the  reports. 

DUBITANS.  Lat.  Doubting.  Dob- 
bin, J.  duhitans.     1  Show.  364. 

DUBITATUR.  L.  Lat  It  is  doubted. 
Frequently  used  in  the  books,  where  a 
point  is  doubted. 

DUBITAVIT.  Lat  Doubted.  Vaug- 
han,  C.  J.  dubitavit.    Freem.  160. 

DUBLEE.  L.Fr.  Doubled;  repeated; 
duplicate.    Kelham. 

DUG.  L.  Fr.  Duke.  Yearb.  M.  8 
Hen.  VL  22. 

DUG ATUS.  L.  Lat  [from  dux,  q.  v.] 
In  old  English  law.  A  duchy.  Iteg. 
Grig.  153. 

In  feudal  and  old  European  law.  A 
dukedom;  the  dignity  or  territory  of  a 
duke.  Feud.  Lib.  1,  tit  14.  Lib.  2,  tit 
10.     Spelman,  voc.  Dux. 

DUCE,  Dmice.  L.  Fr.  [from  Lat  duU 
cw.l  Fresh.  Ewe  douce;  fresh  water, 
Bntt.  c.  1. 

DUGES  TECUM.  L.Lat  (You  bring 
with  you.)  In  practice.  A  term  applied 
to  certain  writs,  where  a  party  summoned 
to  appear  in  court  is  reqmred  to  bring  with 
him  some  piece  of  evidence,  or  other  thing 
that  the  court  would  view.  Cowell.  Termes 
de  la  Ley.     See  Subpoena  duces  tecum. 

DUGES  TEGUM  LIGET  LANGUI- 
DUS.  L.  Lat  (Bring  with  you,  although 
sick.J  In  practice.  An  ancient  writ,  now 
obsolete,  directed  to  the  sheriff,  upon  a  re- 
turn that  he  could  not  bring  his  prisoner, 
without  danger  of  death,  he  bemg  adeo 
languidus,  (so  sick) ;  whereupon  the  court 
granted  a  nabeas  corpus  in  the  nature  of 
a  duces  tecum  licet  languidus.  Cowell. 
Blount. 

DUGHY  GOURT  GF  LANCASTER. 
A  court  of  special  jurisdiction  in  England, 
held  before  the  chancellor  of  the  duchy  of 
Lancaster,  or  his  deputy,  concerning  all 
matter  of  equity  relating  to  lands  holden  of 
the  king  in  right  of  the  duchy  of  Lancaster. 
3  Bl.  Com.  78.  3  Steph.  Com.  446.  The 
proceedings  in  this  court  are  the  same  as 
on  the  equity  side  in  the  courts  of  exche- 
quer and  chiuicery.    Id.  ibid. 
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DUCISSA.  L.  Lat  [from  dux,  q.  v.! 
In  old  pleading.  A  duchess.  Totens.  Pi, 
140. 

DUCKING  STOOL  See  Cattigatwy, 
Cucking  stool, 

DUDZIMK  L.Fr.  Twelve.  Kelham, 
Dudzinie  main  ;  twelve  hands.  LL,  Gul, 
Conq,  1.  4. 

DUR     LFr.     Of  the.     KeUuim, 

DUE.  [Lat  dehitum,  from  debere,  to 
owe.]  That  which  one  owes  ;  that  which 
on«  ought  to  pay,  or  do  to,  or  for  another.* 

Owed,  or  owing,  as  distingaished  from 
payable.  A  debt  is  often  said  to  be  due 
from  a  person,  where  he  is  the  party  owing 
it,  or  primarily  bound  to  pay,  whether  the 
time  for  payment  has,  or  has  not  arrived. 
Story,  J.  6  Peter^  Rep,  29,  36.  Whar- 
tofCs  Lex,     See  Debitum. 

Payable.  3  SelderCs  R,  476.  A  bill  or 
note  18  commonly  said  to  be  due,  when  the 
time  for  payment  of  it  has  arrived.  Story, 
J.  ub,  sup. 

Regular ;  formal ;  according  to  rule  or 
form. 

DUE-BILL.  A  brief  written  acknow- 
ledgment of  a  debt,  usually  in  the  follow- 
ing words :  "  Due  A.  B.^-dollars,  [payable 
on  demand.]  Dated,  &c.  C.  D.  It  is 
not  made  payable  to  order,  like  a  promis- 
sory note.     See  /.  O.  U, 

DUE  PROCESS  OF  LAW.  Law,  in 
its  regular  course  of  administration  through 
courts  of  justice.  2  Kenfs  Com,  13,  cited 
by  Comstock,  J.  3  Neman's  R,  395.  Due 
process  of  law  imports  a  judicial  trial,  and 
not  a  mere  declaration  of  legislative  will  by 
the  passing  of  a  law.  Johnson,  J.  Id, 
416.  See  4  ffilPs  (N.  Y.)  R.  140.  3 
Comstock' s  R,  511.  2  Story  on  the  Const, 
§  1789. 

DUELLUM.  Lat  [from  duo,  two.] 
In  old  English  and  Scotch  law.  The  judi- 
cial combat,  or  trial  by  batteL  Br(ut,  lib. 
3,  tr.  2,  c.  21,  foL  141  b.  Spelman,  Skene 
de  Verb,  Sign,  A  single  combat  between 
two,  to  prove  the  truth  in  a  suit ;  the  one 
who  overcame  being  considered  as  having 
proved  his  case.  {Bst  singularis  pugna 
inter  duos,  adprobandum  veritatem  litis,  et 
qui  vicerit  probasse  intelligitur.)  Fleta, 
lib.  1,  c.  34,  §  26.  Duellum  is  the  appro- 
priate Latin  word,  sometimes  expressed  by 
monomachia,  (single  fight).  Id,  ibid.  Co, 
Litt,  29ih,  4 Inst.  157.  Battail,  bataille, 
or  battayle,  was  the  Norman  French.  Vor 
diare  duellum  ;  to  wage  the  duel,  to  give 
pledges  to  fight     BracL  foL  141  b.     Per- 


cussio  dueUi  ;  the  striking  of  a  duel,  tlM 
commencement  of  the  combat  Id.  ibid. 
See  Battel,  Combat,  Camp-fight. 

DUL     LFr.    To^y.     Kelham. 

DUIST,i>wt<.  L.Fr.  Ought  KeUum. 
Britt.  c  22. 

DUKR  [LFr.rfiec;  from  Lat  rfwr,  from 
ducere,  to  lead.]  The  first  title  of  dignity  in 
Great  Britain,  after  the  royal  £unily.  1 
Bl.  Com.  397.  3  Steph.  Com.  1,2.  Camr 
den  Brit,  tit  Ordines.  Derived  from  the 
Latin  dux,  the  leader  of  an  army,  which 
duke  itself  originally  signified.  CrM$ 
Hist  236.     See  Dur. 

DULY.  In  due  or  proper  form,  or 
manner. 

Regularly ;  upon  a  proper  foundation,  as 
distinguished  from  mere  form.  See  15 
Mees.  (t  W,  465,  469. 

DUM.  Lat  While.  A  word  of  limi- 
tation in  old  conveyances.  Co.  Litt  335  a. 
10  Co,  41  b. 

DUM  BENE  SE  GESSERIT.  L  Lat 
While  he  conducted  himself  well ;  dnriag 
good  behaviour.  2  Bl.  Com.  252.  The 
implied  condition  on  which  a  feud  or  fee 
was  originally  given.  Id.  See  Quamdi^ 
bene  se  gesserint. 

DUM  FER VET  OPUS.  Lat  While 
the  work  glows ;  in  the  heat  of  action.  1 
Kenfi  Com.  120. 

DUM  FUrr  INFRA  ^ETATEM.  L 
Lat  (While  he  was  within  age.)  In  old 
English  practice.  A  writ  of  entry  whidi 
formeriy  lay  for  an  infant  after  he  had  at- 
tained his  full  age^  to  recover  lands  whidi 
he  had  aliened  in  fee,  in  tail,  or  for  life, 
during  his  in&ncy ;  and  after  his  death,  his 
heir  had  the  same  remedy.  Reg.  Orig. 
228  b.  F,  N,  B,  192,  G.  lAtt  sect  406. 
Co,  Litt,  247  b.  Roscoe's  Real  Act  98. 
Long  superseded  by  the  action  of  eject- 
ment, and  finally  abolished  in  England,  by 
Btetute  3  A  4  Will  IV.  c  27. 

DUM  FUIT  IN  PRISONA  L  I^ 
(While  he  was  in  prison.)  In  old  English 
practice.  A  writ  of  entry  which  Uy  to 
restore  a  man  to  the  possession  of  lands 
which  he  had  aliened  under  duress  of  im- 
prisonment Rosco^i  Real  Act.  93.  9 
Inst.  482.  Abolished  with  the  precediof 
writ 

DUM  FUIT  NON  CX)MPOS  MEN- 
TIS. L.  Lat  (While  he  was  of  unsound 
mind.)  In  old  English  practice.  A  writ 
of  entry  which  lay  for  a  man  who  had 
aliened  his  lands  while  be  was  of  anso«md 
mind,  to  recover  them   from  the  alienee. 
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Beg.  Orig.  228  b.  F.  N.  B.  202,  C.  2 
Bl  Com.  291.  3  Reevet^  Hist.  31.  Termer 
de  la  Ley.  Boscoe's  Real  Act.  03.  Abol- 
ished with  the  preceding  writ. 

DUM  RECENS  FUIT  MALEFICI- 
UMrFACTUM).  Lat.  While  the  offence 
was  nresh.  A  tenn  employed  in  the  old 
law  of  appeal  of  rape.     Bract.  foL  147. 

DUM  SOLA.  Lat  While  sole,  or 
siogle.  Dum  sola  fuerit ;  while  she  shall 
remain  sole.  Dum  sola  et  casta  vixerit ; 
while  she  lives  single  and  chaste.  Words 
of  limitation  in  old  conveyances.  Co.  lAtt. 
235  a. 

DUMETA.  Lat  Li  old  English  law. 
A  thicket    Fleta,  lib.  1,  c.  24,  §  8. 

DUMMODO.  Lat  Provided  that;  so 
that  A  word  of  limitation  in  old  convey- 
ancing. 10  Co.  41  b.  Co.  Litt.  236  a. 
One  of  the  apt  words  of  reserving  a  rent 
Co.  Litt,  47  a.  Dummodo  solvent  talem 
redditum;  provided  he  shall  pay  such  a 
rent    Id.  235  a. 

DUN.  Sax.  \1m  Lat  duna^  dunum.] 
A  hill  of  small  elevation;  a  low  hilL 
Domesday.  Co.  Litt.  4  b.  Places  in  Eng- 
iand,  the  names  of  which  end  in  dun,  or 
don,  (Lat  dunum,)  are  supposed  to  have 
been  so  called  from  their  elevated  situation. 
Id.  Cowell.  Spelman,  voc.  Dunum. 
Hence  banks,  or  elevations  along  the  sea- 
shore, are  called  downs. 

DUNA.  L.  Lat  La  old  records.  A 
bank  of  earth  cast  up ;  the  side  of  a  ditcL 
Cowell.  Chartular.  Olaston.  MS.  75,  cited 
ibid. 

DITNELM'.  An  abbreviation  of  Dunel- 
mia^  Durham.     1  Inst.  Cler.  28. 

DUNK.    L.  Fr.    Then.    A  corrupted 

form  of  donque.     See  Fet  Assaver^  passim. 

DUNUM.    L.  Lat    A  hill  or  rising 

ground.     Spelman.     See  Dun. 

Dao  non  poisont  in  lolido  nnam  rem  poi- 

fiderf.  Two  cannot  possess  one  thing  in 
entirety.     Co.  Litt.  368. 

Boo  sunt  instminenta  ad  omnes  res  ant 
confirmandas  ant  impnpandas,  ratio  et  an- 
tboritai.  There  are  two  instruments  for 
confirming  or  impugning  all  things, — reason 
and  authority.    8  Uo.  16,  The  Prince's  case. 

DTJODECIMAMANUS.  L.Lat  [L. 
Fr.  dozyme  meyn,  dudzime  main.]  The 
tmrelfth  hand ;  twelve  hands,  or  twelve-hand. 
The  oath  of  twelve  men,  (including  the 
party  himself,  though  Britton  makes  it 
to  bo  exclusive,)  by  whom  a  defendant  was 
formerly  allowed  to  make  his  law.  Olanv, 
Uh.  1,0.9.    ^roct  foL  410.    -Bn«.  c.  27. 


3  Bl.  Com.  343.  II  covint  aver  oue  luy 
xi  maynz  de  jureroue  luy^  he. ;  it  behooves 
to  have  with  him  eleven  hands  to  swear 
with  him,  (kc.  Dyversite  des  Courts^  foL 
305.  Called  handsy  because  the  hand  was 
always  used  in  making  oath,  and  generally 
by  laying  it  on  the  gospels.  See  Manus, 
Handy  Compurgator^  Wager  of  law. 

DUODECEMVIRALE  JUDICIUM. 
L.  Lat  The  trial  by  twelve  men,  or  by 
jury.  Applied  to  juries  de  medietate  Un- 
gues.    Molloy  de  Jur.  Mar.  448. 

DUODENA.  L.  Lat  In  old  records. 
A  jury  of  twelve  men.     Cowell. 

A  dozen.  Duodena  panis ;  a  dozen  of 
bread.  Toums.  PI.  170.  De  trihus  duo- 
denisjili;  of  three  dozen  of  thread.  Id.  104. 

AYOKAi^EKAAEATON.  Gr.  The  name 
mven  to  the  law  of  the  Twelve  Tables,  in  the 
Sreek  of  the  civil  law.    Cod.  6.  4.  16. 

DUPLA.  Lat  In  the  civil  kw.  Dou- 
ble the  price  of  a  thing.  Dig.  21.  2.  2. 
Simplam  pro  dupla.     Id.  21.  2.  37.  2. 

DUPLEX.  Lat  Double.  Applied  to 
a  plea.     Freem.  321. 

DUPLEX  QUERELA.  L.  Lat  (A 
double  complaint,  or  double  quarrel)  In 
English  ecclesiastical  law.  A  complaint  in 
the  nature  of  an  appeal,  made  by  a  clerk, 
or  other  person,  to  the  archbishop  of  the 
province,  against  an  inferior  ordinary,  for 
delaying  or  refusing  to  do  justice  i;i  some 
ecclesiastical  cause ;  as  to  give  sentence, 
institute  a  clerk,  <S^c  Cowell.  Blount. 
Tomlins.  3  Bl  Com.  247.  So  called 
because  most  commonly  made  against  both 
the  judge,  and  him  at  whose  suit  justice 
is  denied  or  delayed.     Cowell. 

DUPLEX  VALOR  MARITAGIL  L. 
Lat  In  old  English  law.  Double  the 
value  of  the  mamage.  Infant  wards  who 
married  without  their  guardians'  consent 
forfeited  double  the  value  of  the  marriage. 
2  Bl.  Com.  70.  lAtt.  sect  110.  Co.  Utt. 
82  b.  See  Mariiagium.  Called  in  Scotch 
law,  the  double  avail  of  marriage.  See 
Avail. 

DUPLICARE.  Lat  To  double  or  re- 
peat ;  to  make  twice  or  in  two  parts,  as  the 
old  charters  were  executed.*  Fleta,  lib. 
2,  c.  64,  §  2.  Si  [chartcBJ  communes  sinty 
duplicari  debent,  quod  qutlibet  habeat  par- 
tem suam  ;  if  the  charters  be  common,  [L  e. 
involving  mutual  covenants,]  they  ought 
to  be  executed  in  two,  so  that  each  party 
may  have  his  part  Bract.  foL  33  b.  Con- 
ventio  duplicata  ;  a  duplicate  covenant  or 
agreement    Id.  foL  169. 
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DUPLICATE  [Lat  duplicatttm,  from 
duplicate^  to  double.]  That  which  is  dou- 
bled, or  twice  made ;  an  original  instrument 
repeated.*  A  document  which  is  the  same 
as  another,  in  all  essential  particulars.  Tin- 
dal,  C.  J.  7  Man.  d:  Gr.  98.  Maule,  J.  Id. 
94.  Sometimes  defined  to  be  the  copy  of 
a  thing ;  but,  though  generally  a  copy,  a 
duplicate  differs  from  a  mere  copy,  in 
having  all  the  validity  of  an  original  Nor, 
it  seems,  need  it  be  an  exact  copy.  See 
supra.  Defined  also  to  be  the  counter- 
party of  an  instrument;  but  in  indentures 
there  is  a  distinction  between  counterparts 
executed  by  the  several  parties  respectively, 
each  party  affixing  his  or  her  seal  to  only 
one  counterpart,  and  duplicate  oripinale 
each  executed  by  all  the  parties.  7  Man. 
dt  Or.  91,  note.  See  2  Id.  618,  note. 
And  see  Counterpart.  The  old  indentures, 
charters,  or  chirographs,  seem  to  have  had 
the  character  of  duplicates.  See  LupU- 
care. 

DXJPLICATIO.  Lat  [from  duplicare, 
to  double,  or  follow  as  the  second  in  order.] 
In  the  civil  law.  The  defendant's  answer 
to  the  plaintiff's  replication ;  correspond- 
ing to  the  rejoinder  of  the  common  law. 
Inst.  4.  14.  1.  Heinecc.  El.  Jur.  Civ.  lib. 
4,  tit  14,  §  1284.  The  fourth  pleading 
in  the  series.  8  Bl.  Com.  810.  Translated 
duplication.  ffalli/ojc,  Anal.  b.  8,  c.  6, 
num.  7.  In  Scotch  practice,  duply.  Brac- 
ton  and  Fleta  call  this  pleading  triplicatio. 
Bract,  fol.  400  b,  428  b,  67  b.  FUta,  lib. 
6,  c  86,  §  10. 

DUPLICATIO.     Lat    A  doubling. 

Daplicationem  possibilitttis  lex  bob  pati- 
tnr.  The  law  does  not  allow  the  doubling 
of  a  possibilitv.     1  Bol.  iJ.  321. 

DUPLICAlrrM  JUS.  L.  Lat  Don- 
ble  right  Bract,  fol.  288  b.  See  Droit 
droit. 

DUPLICITY.  In  pleading.  That  fault 
which  consists  in  employing  two  or  more 
distinct  allegations  or  answers,  where  one 
is  sufficient*  StepL  Plead.  251,  262. 
See  Double  plea. 

DUPLUM.  Lat  In  civil  and  old  English 
law  Double.  Damna  in  duplo;  double 
damages.     Stat.  Westm.  2,  c  26. 

DUPLY,  [from  Lat  duplicatio,  q.  v.] 
In  Scotch  pleading.  The  defendant's  an- 
swer to  the  plaintiff 's  replication. 

To  DUPLY.  In  Scotch  pleading.  To 
rejoin.  "  It  is  duplyed  by  the  panneL"  3 
StaU  Triads,  471. 

DUPONDIUS.     Lat    In  the  civil  law. 


Two  pounds ;  the  double  of  an  as  ;  twenty- 
four  uncias.  Calv.  Lex.  Jurid.  Inst  i 
14.  8.  Heinecc.  El.  Jur.  Civ.  lib.  2,  tit 
14,  §541. 

DURANTE.  KLat  During.  A  word 
of  limitation  in  old  conveyances.  Co, 
Litt.  234  b.  Durante  viduitate  ;  duriiig 
widowhood.  Id.  ibid.  Durante  virgin- 
tate  ;  during  virginity.  Id.  ibid.  Durante 
vita  ;  during  life.     id.  ibid. 

DURANTE  ABSENTLY  KLat  Do- 
ring  absence.  2  Bl.  Com.  608.  See  Ad- 
ministration. 

DURANTE  BENEPLACrrO.  LLrt. 
During  good  pleasure.  The  tenure  bj 
which  the  judges  in  the  superior  conits  is 
England  formerly  held  their  coromiaeions. 
1  Bl.  Com.  267,  842.     2  Stepk.  Com.  492. 

DURANTE  MINORE  JETATE.  L 
Lat  During  minority.  2  BL  Com.  503. 
6  Co.  29,  30.  See  Admimstratm, 
Words  taken  from  the  old  form  of  letten 
of  administration.     5  Co.  ub.  sup. 

DURANTE  VIDUITATE.  L  Lit 
During  widowhood.  2  Bl.  Com.  124. 
Durante  casta  viduitate  ;  during  chaste 
widowhood.     10  East,  520.    See  Durante, 

DURESME.  L.Fr.  Durham.  Teark 
P.  1  Edw.  IL  6. 

DURESS.  [L.  Fr.  duresse;  Lat  dun- 
ties,  duritia.]  Constraint;  compalaon. 
The  state  of  compulsion  or  necessitj  in 
which  a  person  is  induced,  by  the  restraint 
of  his  liberty,  or  menace  of  bodily  barm, 
to  execute  a  deed,  or  do  any  other  1^ 
act,  or  to  commit  a  misdemeanour;  and 
which  constraint  may  afterwards  be  taken 
advantage  of,  to  avoid  such  act,  or  its  con- 
sequences, 1  Bl.  Com.  130.  2  Id.  292. 
4Id:S0.  1  Stepli.  Com.  130,  442.  2 
Eenfs  Com.  453.     Termes  de  la  Ley. 

DURESS  OF  IMPRISONMENT.  Hie 
wrongful  imprisonment  of  a  person,  or  the 
illegd  restraint  of  his  liberty,  in  order  to 
compel  him  to  do  some  act  1  BL  Com. 
130,  131,  136,  137.  1  Stepk.  Com.  137. 
2  Kenfs  Com.  543. 

DURESS  PER  MINAS.  KLat  Dn- 
ress  by  threats.  The  use  of  threats  and 
menaces  to  compel  a  person,  by  the  fear  of 
death,  or  grievous  bodily  harm,  as  mayhem 
or  loss  of  limb,  to  do  some  lawful  act,  or  to 
commit  a  misdemeanour.  1  BL  Com.  ISO. 
4  Id.  30.  4  Sieph.  Com.  83.  See  Metu$. 
To  DURESS.  To  subject  to  doresa 
A  word  used  by  Lord  Bacon.  "If  tibe 
party  duressed  do  make  any  motion,**  Ac 
Bacon^s  Max.  89,  r^.  28. 
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DURESSE,  Duretce,  L.  Fr.  Duress, 
(q.  V.)  Hardship.  Graunt  dnresce  wr- 
roit ;  it  would  be  a  great  hardship.  Yearh, 
P.  2  Edw.  II.  39. 

DURESSOR.  One  who  subjects  another 
to  duress ;  one  who  compels  another  to  do 
a  thing,  as  by  menace.  A  word  used  by 
Lord  Bacon.     Bac.  Max,  90,  reg.  22. 

DURITIA,  Lat  [from  durus,  hard.] 
In  old  English  law.     ^Duress.  8  Leon,  239. 

DURSLEGI,  Dursley.  [from  Germ, 
bmrrt,  dry,  and  Sax.  slege^  a  stroke.]  In 
old  European  law.  Blows  without  wound- 
ing or  bloodshed ;  dry  blows  or  beating. 
Spelman, 

DUS.     L.  Fr.    Duke.  Kelham. 

DUSCENS.  L.  Fr.  Two  hundred. 
Kelham, 

DUSESME,  Dmim,  L.  Fr.  Twelfth. 
Kelham, 

DUSKES  A  CHOU  QE.  L.  Fr.  Until 
that.     Kelham. 

DUTIES.  Rights  due  from  persons. 
1  Bl,  Com,  123.     See  Duty, 

DUTIES,  in  revenue  law,  in  a  large 
sense,  is  a  word  very  nearly  equivalent  to 
taxes,  embracing  all  impositions  or  charges 
levied  on  persons  or  things.  1  Story  on 
the  Const,  §  952.     Id,  (Abr.>  §  474. 

In  its  more  restrained  sense,  it  is  often 
used  as  equivalent  to  customs^  and  in  this 
sense  is  nearly  synonymous  with  imposts. 
Id,  ibid,  Andrews  on  Bev,  Laws,  §  133. 
See  J)uty, 

DUTY.  [Lat  debitum,]  A  thing  due ; 
that  which  is  due  from  a  person;  that 
which  a  person  owes  to  another.  An  ob- 
ligation to  do  a  thing.  A  word  of  more 
extensive  signification  than  debt,  although 
both  are  expressed  by  the  same  Latin  word 
debitum,  Redfield,  C.  J.  26  Vermont  R, 
725,  733.  An  inchoate  right  or  duty  may 
exist,  which  has  not  become  ripened  or 
perfected  into  a  debt  Id,  736.  Duty  is 
the  correlative  of  rt^A^. 

A  sum  payable  to  government,  on  the 
importation  or  exportation  of  goods.  See 
Duties, 

I>UUMVIRL  Lat  [from  duoy  two, 
and  viri,  men.]  A  general  appellation 
among  the  ancient  Romans,  ^ven  to  any 
ma^strates  elected  in  pairs  to  fill  any  office, 
or  perform  any  function.*     Brande, 

JDuumviri  municipales  were  two  annual 
magistrates  in  the  towns  and  colonies,  hav- 
ing judicial  powers.     Calv,  Lex, 

J)uumviri  navales  were  officers  appoint- 
ed, to  man,  equip  and  refit  the  navy,  la,  ibid. 


DUX.  Lat  [from  ducere,  to  lead.]  In 
the  Roman  law.  A  leader  or  military  com- 
mander. The  commander  of  an  army. 
Diy,  3.  2.2,pr. 

In  later  law.  A  military  governor  of  a 
province.  See  Cod,  1.  27.  2.  A  military 
officer  having  charge  of  the  borders  or  fron- 
tiers of  the  empire;  called  dux  limitis, 
{duces  Imiitum).  Cod,  1.  49.  1,  pr.  Id, 
1.  46.  4.  Id.  3.  26.  7.  At  this  period, 
the  word  began  to  be  used  as  a  title  of 
honor  or  dignity. 

In  feudal  and  old  Europefm  law.  Duke ; 
a  title  of  honor,  or  order  of  nobility. 
1  Bl,  Com.  897.  Crabb's  Mist,  236.  One 
who  was  invested  by  the  prince  with  a 
dukedom  or  ducal  ^ef,  (ducatus).  Feud, 
Lib.  2,  tit  10.  The  highest  order  of  capi- 
tanei  regis  or  crown  vassals.  Id,  lib.  1, 
tit  1,  pr.  The  origin  and  history  of  this 
title  are  elaborately  treated  by  Spelman, 
who  observes  that  it  was  originally  an 
official  title,  afterwards  honorary,  and  final- 
ly feudal  and  hereditary.  Dux  Lb  used 
in  Bracton,  as  descriptive  of  the  first  order 
of  subjects  in  the  kingdom.  Sub  eis 
[reyibus'l  duces,  comites,  barones,  <fec.;  un- 
der them,  dukes,  earb,  barons,  &c.  Bract. 
fol.  5  b. 

DUZ,  Dus,  Dug,  L.  Fr.  A  leader. 
Kelham, 

DUZ.     L.  Fr.     Due.     Kelham, 

DUZE,  Dusze.  L.  Fr.  Twelve.  Kel- 
ham, 

DUZEIN.  L.  Fr.  Twelve ;  a  jury  of 
twelve.  La  petite  duzein  ;  the  petty  jury. 
Yearb.  T.  4  Edw.  III.  21. 

DWELLING-HOUSE,  [L.  Lat  do- 
mus  mansionalis.^  In  conveyancing,  in- 
cludes all  buildings  attached  to,  or  con- 
nected with  the  house.  2  Hilliard's  Real 
Prop.  338,  and  note. 

In  the  law  of  burglary.  A  house  in 
which  the  occupier  and  his  family  usually 
reside,  or,  in  other  words,  dwell  and  lie  in. 
Whartonh  Am,  Crim,  Law,  357.  Others 
wise  called  a  mansion-house.  3  Serg.  dk 
R.  199.  A  building  or  out-house  standing 
near  enough  to  the  dwelling-house  to  be 
used  with  it,  as  appurtenant  to  it,  or  stand- 
ing in  the  same  yard,  whether  the  yard  be 
enclosed  or  open,  is  part  of  the  dwelling- 
house,  so  that  burglary  may  be  committed 
within  it  I  Devereuz  (N.  C.)  R.  253. 
1  Hayward,  242,  102.  See  2  N,  Y,  Rev, 
St,  [669],  657,  §§  16,  17.  See  Burglary, 
A  place  permanently  used  by  the  occupier 
or  any  member  of  his  family,  as  a  place  to 
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ileep  tn.  Ooldthwaite,  J.  26  Alabama  R 
152. 

DY.    L.  Fr.    Due;  just    Kelham. 

DYENT.    L.Fr.    (Theyjsav.  Kelham. 

DYING  DECLARATIONS.  In  the 
law  of  evidence.  Declarations  made  in  ex- 
tremity, (m  extremi$)y  when  the  party  ia  at 
the  pomt  of  death,  and  when  every  hope  of 
this  world  is  gone ;  when  every  motive  to 
falsehood  ia  silenced,  and  the  mind  ia  in- 
duced by  the  most  powerful  considerations 
to  speak  the  truth.  Lord  C.  B.  Eyre,  2 
Zeach'i  Cr,  C.  563,  case  218.  1  Farker'i 
Crim.  B.U.  See  Id.  299.  1  Jones'  Law 
IL  251,  274.  These  are  admissible  as  evi- 
dence only  in  cases  of  homicide,  where  the 
death  of  Uie  deceased  is  the  subject  of  the 
charge,  and  the  circumstances  of  the  death 
are  the  subject  of  the  dying  declarations. 
1  Oreenl.  on  Evid,  §  156.  And  they  are 
admissible  in  evidence  only  where  the  par- 
ty making  them  thinks  that  he  is  in  a  dy- 
ing state,  and  does  not  expect  to  survive 
the  injury.  1  Parker's  Cr.  IL  302.  See 
23  Mississippi  IL  322.  United  States 
Digesty  Evidence. 

"DYING  WITHOUT  ISSUE,"  or 
"DIE  WITHOUT  ISSUE,"  at  common 
law,  means  an  indefinite  failure  of  issue, 
and  not  a  dying  without  issue  liviuff  at 
the  time  of  the  death  of  the  first  \Sket. 
See  Broom's  Max.  [432].  6  Ohio  St.  R 
563.  This  rule  has  been  adopted  in  several 
of  the  United  States.  See  16  Johns.  R 
409.  11  WendelPsB.  259.  5  Paige's  R 
514.  In  others,  however,  as  in  Ohio  and 
Kentucky,  it  has  been  rejected.  6  Ohio 
St.  R  ub.  sup.  14-^.  Monroe's  R  662.  In 
Mississippi  it  has  been  abolished  by  statute. 
See  24  Mississippi  R.  350,  351.  And  in 
England  it  is  now  provided  by  stat  7  Will 

IV.  and  1  Vict  c.  26,  s.  29,  that  the  words 
"  die  without  issue,"  or  other  words  which 
may  import  a  want  or  failure  of  issue,  shall 
be  construed  to  mean  dying  without  issue 
living  at  the  time  of  the  death  of  the  per- 
son, and  not  an  indefinite  failure  of  issue, 
unless  a  contrary  intention  appears  by  the 
wilL     See  the  late  case  of  Parish's  Heirs 

V.  Ferris,  6  Ohio  St.  (Critchfield's)  R. 
563,  in  which  the  subject  is  considei^  at 
length. 

DYS,  Dyz.    L.  Fr.    Ten.    Kelham. 

DYVOUR.  In  Scdtch  law.  A  bank- 
rupt 1  Forbes'  Inst,  part  2,  b.  3,  ch.  1, 
tit  10.  A  debtor  who  applies  for  the 
benefit  of  the  cessio  bonorun\ ;  and  who,  al- 
though he  obtained  a  cessio,  might  formerly 


be  compelled  to  wear  a  peculiar  habil  as 
his  outer  dress,  one-half  Drown,  the  other 
yellow.  Reirs  Diet.  And  see  Skene  de 
Verb.  Signif. 

£,  at  the  commencement  of  words  hat- 
ing the  first  sylUble  En  or  Em^  properly 
denotes  a  derivation  from  the  French,  as  I 
denotes  a  derivation  from  the  Latin.  Thus, 
Enclose,  Encumber,  Endow,  Enfranckittj 
EngrosSj  Enjoin^  Enlarge  and  EnroU  are 
closely  formed  from  the  L.  Fr.  Endonr, 
Encombrer,  Endower,  Eirfranchir,  Engroih 
er,  Enjoyndre,  Enlarger  and  Earwder^ 
(qq.  V.)  On  the  other  hand,  Indict,  In- 
form, infringe.  Inquire  follow  the  L.  Lat 
Indictare,  In/ormare,  Infringere  and  I^ 
quirere,  (qq.  v.)  The  orthography,  how- 
ever, has  not  been  unifonn.  Tnus,  there 
seems  to  have  been  a  tendency,  from  as 
early  period,  to  the  use  of  I,  rather  Uiaa 
E,  even  in  words  wholly  and  r)rop«fly  of 
French  origin;   as    in  Imparl,  Imjdead 

iqqr  V.)  and  Imprison,  which  being  derived 
rom  the  pure  L.  Fr.  Emparler,  EmpUder 
and  Emprisoner,  should  properly  have  bees 
spelled  with  an  K  This  may  have  arisoi 
from  the  sound  of  the  initial  letter,  the  £ 
being  probably  pronounced  I,  as  it  is  at 
present  Hence  we  meet,  in  the  old  boob, 
with  Ingross,  Injoin,  Inrol,  Intitle,  Inkurgt, 
Imploy  and  ImhezzU,  which  are  no  longer 
used.  On  the  other  hand,  we  meet  with 
such  words  as  Encur,  Endebted,  EndiO- 
ment,  En/ant,  En/orm,Entermarriage,  Eit- 
terlining  and  others,  which  are  eoiudlj 
obsolete.  On  ^e  whole,  the  graduid  ten- 
dency in  modem  orthogn4)hy  nas  been  to 
the  use  of  I  rather  tlum  £,  as  an  initial 
letter.  In  a  few  cases,  however,  both  forms 
are  still  employed.  Thus,  Endorse  and  In- 
dorse, (qq.  V.)  continue  to  have  their  re- 
spective advocates,  although  the  latter  en- 
joys the  support  of  standard  authority. 

£,  in  the  Latin  of  the  civil  law,  fr^uendj 
occurs  in  the  place  of  t  ;  as  in  the  words 
intdlegere,  neglegere,  deminuere;  for  in- 
telligere,  negligere,  diminuere.  So  in  the 
end  of  words,  de/ensione,  exceptions  and 
others  are  constantly  used  for  defennom, 
exceptioni,  <fec     Calv.  Lex.  Jurid. 

£,  in  the  civil  law  and  the  old  books,  is 
constantly  used  for  the  diphthong  le,  as  in 
ceterum,  hereditas,  and  other  words.  Dig- 
and  Cod.  passim.  Bract  passim.  Etas'n 
used  for  ortoa^  throughout  Magna  Charta. 
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£.  L.  Fr.  A  contraction  of  et,  (and). 
Arsionse  homicides.  Artie,  tup.  Uhart, 
c.  17.  JS  volums  he;  and  we  will  that 
Conf.  Cart  25  Edw.  L 

K     Lat     From;  oat  o£    See^ar. 

Ea  est  aedpieiida  interpretation  qo»  yitio 
caret.  That  interpretation  is  to  be  received 
[or  adopted]  which  is  free  from  fault  [or 
wrong].  The  law  will  not  intend  a  wrong. 
Bacovfs  Max.  17,  (in  reg.  3). 

EA  INTENTIONE.  L.Lat  With  that 
intent  Held  not  to  make  a  condition,  but 
a  confidence  and  trust     Dyer^  138  b. 

St  qD»,  eomfflendaadi  causa,  in  Tenditioni- 
bus  dicnntnr,  si  palam  appareant,  Tcnditorem 
nen  Obligant.  Those  things  which  are  said 
on  sales,  in  the  way  of  commendation,  if 
[the  qualities  of  the  thing  sold]  appear 
openly,  do  not  bind  the  seller.  Dig.  18. 
1.  48,  pr. 

Et  qnte  dari  impossibilia  sunt,  Tel  qnaein 
rernm  natora  non  snnt,  pro  non  adjectis  ba- 

JkentHT.  Those  things  which  are  impossi- 
ble to  be  given,  or  which  are  not  in  the 
nature  of  things,  are  regarded  as  not  added 
[as  no  part  of  an  agreement].  Dig.  50. 
17. 136. 

Ea  qus  raro  aeeidnnt  non  tcmere  in  agen- 
dia  negotiis  eompnlantnr.     Those  things 

which  rarely  happen  are  not  to  be  taken 
into  account  in  the  transaction  of  business, 
without  su£Scient  reason.  Dig.  50. 17. 64. 
EAGE.  L.  Fr.  Age.  Kelham. 
EALDER  Sax.  [Lat  senuyr.]  In 
Saxon  law.  Elder.  A  term  generally  used 
to  express  age,  and  sometimes  office,  though 
the  latter  was  usually  denoted  by  ealderman, 
(q.  V.)     Spelmarty  voc.  Aldermannus. 

EALDERMAN,  Ualdarman.    Sax.    FL. 
X^at.    aldermannvs ;   Lat  senior.']      Elder 
man,  or  elder.    A  very  ancient  title,  ap- 
plied among  the  Saxons  to  a  great  variety 
of  officers,  (see  Aldermannus) ;  the  term 
being  indicative  not  so  much  of  age,  as  of 
experience  and  fitness  for  public  station. 
XfZf,  £dw.  Conf.  c.  35.     Spelmany  voc  Al- 
derrnannus.     Used,  in  particular,  as  the 
title  of  a  high  officer  having  the  government 
of  »  county,  or  shire,  otherwise  called  shire- 
nuzny  and  by  some  writers  thought  to  be 
tlie    »ame  with  the  eorle,  or  earl  of  later 
times.     Co.  Lilt.  168  a.     1  Reeved  Hist. 
Srtg*  Dato^  6.     Oilh.  0.  Pleas,  Introd.  p.  3, 
note,     /rf.67.    1^/.  (7o»i.ll6,398.    Zld. 
ae.     3  Steph.  Com.  3.    Crabb's  Hist.  24.  He 
2i^kd.  judicial  powers  and  presided  with  the 
l>ialiop  in  the  shiremote,  (Sax.  scyre  gemote,) 
^i-  oorinty  court ;  and  Spelman  is  of  opinion 
Vol-  L 


that  he  was  properly  the  chief  judicial  officer 
or  judge  of  the  county,  (prcBtorem  seujusti- 
tiarium  comitai(U,)  answering  to  the  sagi- 
baro  of  the  Salian  law ;  and  that  he  was  a 
difierent  officer  from  the  earl  or  comes,  (who 
properly  was  the  governor  of  the  county,) 
occupying  a  middle  rank  between  him  and 
the  vice-^xymes,  or  earl's  deputy.  Spelman^ 
voce.  Aldermannus,  Aldermannus  comita- 
tus.  A  law  of  Athelstan,  cited  by  Spelman, 
(voc  UorlOf)  in  which  eorles  and  ealdor- 
mannes  are  both  mentioned,  strongly  con- 
firms this  idea ;  but  the  ancient  authorities 
are  not  uniformly  clear  on  this  point  The 
word  ealdorman  is  sometimes  erroneously 
written  (with  an  r,)  earldermau,  the  first 
syllable  of  which  may  have  led  to  the  idea 
that  it  denoted  the  same  officer  as  earl. 
See  £arl. 

EAR  GRASS.  In  English  law.  Such 
^ass  which  is  upon  the  land  after  the  mow- 
ing, until  the  feast  of  the  Annunciation  af- 
ter.   3  Leon.  213. 

EARL.  [Sax.  eorl,eorle;  Qc.  erll ;  L. 
Lat.  com^s,  eorla;  Fr.  comte;  L.  Fr.  coun- 
tee.]  The  most  ancient  title  of  nobility  in 
England,  and  formerly  the  highest,  (an- 
swering to  the  Lat  comes) ;  but  now  the 
third,  ranking  between  a  marquess  and  a 
viscount  1  BL  Com.  898.  3  Steph. 
Com.  3. 

*^*  Earl  is  said  to  be  a  Danish  word, 
(sometimes  written  jarl,  and  derived  from 
ear,  or  ar,  honor,)  which  was  introduced 
into  England  by  the  Danes  at  the  time  of 
their  invasion.  As  it  had  nearly  the  same 
signification  with  the  Saxon  ealierman,  it 
was  adopted  by  the  Saxons  as  the  name  of 
that  officer,  and  was  afterwards  applied  to 
the  comes  or  count  of  the  Normans.  Spel- 
man, voce.  Eorla,  Aldermannus.  Camden 
Brit,  tit  Ordines.  The,  terms  count,  and 
countee,  continued  to  be  used  by  the  Nor- 
mans, for  some  time  after  the  Conquest,  as 
the  titles  of  the  governor  or  chief  officer  of 
a  county,  but  were  finally  supplanted  by  the 
English  earl;  although  count  has  left  its 
traces  in  the  words  county,  an  earl's  terri- 
tory; cot^nfM«,  an  earl's  wife ;  axid  viscount, 
an  earl's  deputy ;  the  two  latter  being  also 
subsisting  titles  of  nobility.  See  Count, 
Viscount. 

After  the  office  of  earl  or  coTnes  was 
made  hereditary  by  William  the  Conqueror, 
the  title  became  the  highest  dignity  in  the 
kingdom.  At  first  it  was  territorial,  being 
annexed  either  to  the  office  itself,  or  to  the 
possession  of  certain  lands  held  of  the 
34 


Digitized  by 


Google 


EAR 


(WO) 


BAS 


crown.  When  the  earl  relmqniahed  the 
government  of  the  coonty,  the  title  con- 
tinued to  be  one  of  territoral  dignity  as 
annexed  to  the  lands  he  held ;  but  it  gredn- 
ally  lost  this  character,  also,  and  finally  be- 
came what  it  now  is,  a  mere  personal  dig- 
nity annexed  to  the  family  of  the  possessor 
and  independent  of  land.  H<m£%  (Lord 
Kamee)  BriU  Aniiq.  Essay  UI.  Crokh't 
HUU  235,  chu>.  xvL  Crui9e'$  Dig,  tit 
DigniHes.  1  Ld.  Eaym.  10,  13.  It  now 
merely  confers  nobility  and  an  hereditair 
seat  in  the  Hoose  of  Lords.  WharUmU 
Lex, 

EAHLDOM.  [L.  Lat  wmitatus,']  The 
o£Sce,  jurisdiction,  or  di^^ity  of  an  earl, 
(comes).  An  earldom  originally  consisted 
in  dignity,  office,  and  the  possession  of 
lands.  1  Ld.  Raym,  10,  13.  It  is  now  a 
mere  personal  dignity,  without  office  an- 
nexed, and  independent  of  any  land.  See 
Earl,  Comitatui. 

EARL  MARSHAL  [L.  Lat  comes 
mariscallusA  A  great  officer  of  state  in 
England,  who  anciently  presided  in  the 
court  of  chivalry,  or  court  of  honor.  8 
£L  Com.  68.  4  Id,  267.  Since  the  dis- 
use of  that  court,  the  office,  which  still 
exists,  has  been  confined  to  Uie  adjusting 
armorial  ensigns,  determining  the  rights  of 
place  and  precedence,  marshalling  and 
conducting  coronations,  marriages  and 
funerals  of  the  royal  fetmily,  and  proclaim- 
ing war  and  peace.  Crahb's  Hist,  568, 
chap.  xxxiiL 

EAR-MARE.  A  mark  put  upon  a 
thing  to  distinguish  it  from  another. 
Origmally  and  literally,  a  mark  upon  the 
ear ;  a  mode  of  marking  sheep  and  other 
animals.  *^  The  dictum  that  money  has  no 
ear-mark  must  be  understood  in  the  same 
way,  i.  e.  as  predicated  only  of  an  undivided 
and  undistinguishable  mass  of  current 
money.  But  money  in  a  bag  or  otherwise 
kept  apart  from  other  money,  guineas  or 
other  coin  marked,  (if  the  fiict  were  so,)  for 
the  purpose  of  being  distinguished,  are  so  £u* 
ear-marked  as  to  fiul  within  the  rule  on  this 
subject,"  &c  Lord  EUenborough,  8  M. 
it  S.  576. 

EARNEST.  [Lat  arrha,  arra,  arra.] 
A  part  of  the  price  of  goods  sold,  or  a  poi^ 
tion  of  the  goods  themselve^  delivered  by 
one  of  the  parties  to  a  contract  of  sale  to 
the  other,  in  order  to  bind  the  contract* 
A  token  or  pledge  passing  between  the  par- 
ties, by  way  of  evidence,  or  ratification 
of  the  sale.    2  Kenfs   Com.  496,  note. 


2  Bl  Com.  447, 448.  2  SUpk.  Com.  121, 
and  note. — A  sum  advanced  by  the  \mja 
of  goods,  in  order  to  bind  the  seller  to  tha 
terms  of  the  agreement  McCuUoch^s  DieL 
See  ArrhOf  Denarius  Dei. 

Earnest  was  in  use  in  the  early  ages  of 
the  English  law,  as  a  means  of  bindi^  the 
parties,  and  completing  the  sale,  but  hai 
mllen  into  very  general  disuse  in  uKMieni 
tknes.  2  Kenfs  Com.  495,  note,  h  jb 
however  still  given  in  some  parts  of  Eng- 
land, on  hiring  hnn  and  household  servants 
at  the  ^  statutes**  or  meetings  for  that  p1l^ 
pose;  the  money  paid  being  otiienrise 
called  the  fastening  penny,  though  now  a 
shilling,  kotffitfs  Bural  Life  of  Mn^emd, 
416,  (FhiL  ed.  1841). 

EASEMENT.  nL  Lat  autamcatam, 
a^siamentumy  from  Fr.  edsSy  a  eonvenkace.] 
A  liberty,  privilege  or  advantage  in  liod, 
without  profit,  existing  distinct  from  an 
ownership  of  the  soil  Prentiss,  C  J.  9 
Vermont  B.  279.  1  Crabb's  Beat  Prtf, 
125,  §  116.  The  right  to  use  a  ]mbfie 
highway  is  a  public  easement  Swifl^J. 
1  Connecticut  B.  108,  182.  2  SmA'i 
Leading  Cas,  98,  (Am.  ed.  note). 

A  private  easement  is  a  privily  M^ 
vice,  or  convenience,  which  one  neighbor 
has  of  another,  by  prescription,  grant  or 
necessary  implication,  and  without  profit; 
as  a  way  over  his  land,  a  gateway,  tnte^ 
course,  and  the  like.  Kitck.  105.  8  CnMi 
Dig,  484.  Otherwise  defined  as  *^  a  liglit 
of  accommodation  in  another's  land;"  '"a 
right  which  one  man  has  to  use  the  land  of 
another  for  a  special  purpose."  Burtm*9 
Beal  Prop.  861,  pL  1165.  8  Kenfs  Cm. 
484.  A  species  of  what  the  civil  hiw  tenns 
servitudes  (servitutes).  Inst.  2.  8.  Olas, 
lib.  12,  c.  14.  Bract  foL  220  b,  Ub.  4,  tr. 
1,  c  37.  See  Aisiamentumy  Serviindt, 
See  OtUe  d:  WkaUey  on  EcuementSy  pertot 
United  States  Digest,  Easement 

EAST  GREENWICH.  The  name  of  a 
royal  manor  in  the  county  of  Kent,  Eng- 
land ;  mentioned  in  royal  grants  or  p8tent^ 
as  descriptive  of  the  tenure  of  free  socage. 
'*  To  be  holden  of  us,  our  heirs  and  succet- 
sors,  &  of  our  manor  of  East  Greenwidif 
in  our  county  of  Kent,  in  free  and  conunoe 
socage,  and  not  m  eapitty  nor  by  kn^li^ 
service."  Patent  of  New-EngUmiy  18 
JacL 

EASTER  TERM.  [L.  Lat  termism 
PaschcB,']  In  En^iah  practice.  One  d 
the  four  terms  of  tho  superior  courts  is 
Eogkad,  form^y  called  a  moveaUe  iea^ 
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bnt  liow  fixed,  beginning  on  the  15th  April, 
and  ending  on  the  8th  of  May  in  every 
year.  Stat.  11  6^.  IV.  1  Will  IV.  c  70. 
8  ChitU  Gen.  Pr.  91. 

EAT  INDE  SINE  DIE.  L.  Lat. 
{Quod  eat,  kc  ;  that  he  go  thereof  without 
day.)  In  practice.  Word*  anciently  used 
in  recording  a  judgment  rendered  for  a 
defendant,  as  the  corresponding  English 
words  still  are ;  signifying  that  ne  is  dis- 
missed or  permitted  to  go  out  of  court, 
without  any  further  day,  or  adjournment ; 
the  action  being  at  an  end.  Yearh.  M.  1 
Edw.  II.  2.  Id.  T.  1  Edw.  IL  11.  3  Bl. 
(7ow.316,  399.  3  Steph.  Com.  636.  Held 
to  be  of  the  same  effect  with  sit  inde  quietus. 
Oro.  Jac.  211.  Where  there  were  several 
defendants,  the  form  was,  eant  inde  sine 
die,  &c.  5  Mod.  148.  See  Adjournment, 
Continuance,  Day,  Dies. 

EAUE,  Eawe,  Eaw,  Awe,  Ewe.  L.  Pr. 
Water.  Kelham.  Yearb.  P.  8  Edw.  III. 
9.     See  Ewe. 

EAUX,  Eaus.  L.  Fr.  They;  them. 
JEaux  meismes  ;  themselves.    Kdham, 

EAVES  DROPPING.  In  English 
cnminal  law.  The  offence  of  listening  under 
walls  or  windows,  or  the  eaves  of  a  house, 
to  hearken  after  discourse,  and  thereupon 
to  frame  slanderous  and  mischievous  tales. 
4  Bl.  Com.  168.  It  is  a  misdemeanour  at 
common  law,  indictable  at  sessions,  and 
punishable  by  fine  and  finding  sureties  for 
good  behaviour.  Ibid.  Steph.  Crim.  Law, 
109.     Lewis'  U.  S.  Crim.  Law,  233. 

EBBA.  L.  Lat.  In  old  English  law. 
Ebb.  Ebba  et  fuctus  ;  ebb  and  flow  of 
tide  ;  ebb  and  flood.  Bract.  foL  265,  338. 
The  time  occupied  by  oiA  ebb  and  flood, 
-wsA  anciently  granted  to  persons  essoigned 
as  being  beyond  sea,  in  addition  to  the 
period  of  forty  days.  Id.  ibid.  See  Fleta, 
fib.  6,  c.  8,  §  2. 

EBEREMORP,  Eberemorth.  Sax.  [from 
€Bher€,  manifest,  and  nwrd,  killing.)  In 
Saxon  law.  Open  killing  or  murder,  as 
distinguished  from  manslaughter.  LL. 
Sert.  1.  c  13.  Called  open,  not  because 
openly  perpetrated,  but  because  the  fact 
of  its  perpetration  was  open  or  manifest  to 
alL      Speiman.    See  Aliremurder. 

EBRIEUX.    L.Fr.   Hebrew.    Kelham. 

ECCE.    Lat     See;  behold;  looL     A 

-word  calling  attention  to  a  proposition  or 

iUustration.     FUta,  lib.  3,  c.  2,  §  13 ;  c.  9, 

§  16- 

5X50E  modo  minim  1  quod  faemina  fert  breve  resiB, 

J^oA  ^lominando  virum  coDJanotnm  robore  legis. 


Behold,  now,  a  wonder !  that  a  woman 
bears,  [or  has]  the  king's  writ,  not  naming 
her  husband,  though  united  to  her  by  the 
strong  bond  of  the  law.  An  exclamation 
in  the  form  of  a  rh3n[ning  Liatin  couplet, 
expressive  of  surprise  that  a  married  woman 
could,  in  any  case,  sue  without  her  husband. 
Quoted  by  Lord  Coke,  and  said  to  have 
been  occasioned  by  the  case  of  Belknap  v. 
Lady  Weyland.  2  Hen.  IV.  7.  Co.  Litt. 
132  b,  133  a.     2  Kent's  C<m.  164. 

ECCHYMOSIS.  Graeco-Lat  [from  Gr. 
btx^^i  to  pour  out]  In  medical  jurispru- 
dence. x\n  effusion  of  blood  under  the 
skin.  2  Beck's  Med.  Jur.  15—17.  Tay- 
lor's Med.  Jur.  181. 

ECCLESLA  Lat  [from  Gr.  UK^ncia, 
from  iKKaXiu^  to  call  out;  L.  Fr.  esglise, 
egglise.'\  In  English  law.  A  church;  a 
place  of  religious  worship,  {templum,  seu 
domus  qua  fdeles  conveniunt,  ritus  divinos 
celebraturi).  Speiman.  Called  by  Lord 
Coke,  "the  dwelling-house  of  Almighty 
God ;"  (ecclesia  est  domus  mansionalis  Om- 
nipotentis  Dei).    2  Inst.  164.    See  Church. 

A  parsonage.  F.  N.  B.  32,  H.  That 
is,  the  living  or  benefice.  Bract,  fol.  52. 
Bracton  says  the  common  people  in  his 
time  used  ecclesia,  which  properly  denoted 
the  material  building,  {ex  lignis  et  lapidi- 
bus,)  in  the  sense  of  advowson  or  right  of 
presentation,  and  that  it  was  so  construed 
propter  eorum  simplicitatem.  Id.  ibid.  Id. 
fol.  95. 

EKKXn<ria  was  used  among  the  ancient 
Greeks,  as  curia  and  senatus  among  the 
Romans,  to  denote  a  public  assembly,  (  pro 
ccBtu  et  congregatione^  as  well  as  the  place 
of  meeting  itself  {pro  loco  in  quern  conveni- 
tur).     Speiman.     See  Calvin's  Lex.  Jur. 

Ecclesia  ecelesis  deeimas  solvere  non  debet. 
The  church  ought  not  to  pay  tithes  to  the 
church.     Cro.  Eliz.  479. 

Eeelesia  Hon  moritnr.    The  church  does 

not  die.    2  Inst.  3. 

Eeelesia  magis  fayendnm  est  qnam  personff . 
The  church  is  more  to  be  favored  tnan  the 
parson.    God.  Rep.  172. 

ECCLESIASTICAL.  Belonging  to,  or 
connected  with  the  church.     Tomlins. 

ECCLESIASTICAL  CORPORATIONS. 
In  English  law.  Corporations  whose  mem- 
bers are  entirely  spiritual  persons,  and 
incorporated  as  such ;  as  bishops,  certain 
deans  and  prebendaries,  archdeacons,  par- 
sons and  vicars,  which  are  sole  cor-, 
porations ;  and  deans  and  chapters,  which 
are  bodies  aggregate.     1  BL  Com.  470. 


Digitized  by 


Google 


ECD 


(582) 


E£ 


8  Steph.  Com.  169.  What  are  called  in 
the  United  States,  reliffioui  corporations, 
belong  to  this  division.  2  Kenft  Com. 
274. 

ECCLESIASTICAL  COURTS.  [L. 
Lat  curia  chrutiani(atis.^  Courts  held  in 
England  by  the  kinc^s  authority,  as  supreme 
heiui  of  the  churen,  for  the  consideration 
of  matters  chiefly  relating  to  religion.  Jacob. 
Tomlins.  4  ImL  321.  They  are  the  arch- 
deacon's court,  the  consistory  court,  the 
court  of  arches,  the  court  of  peculiars,  the 
prerogative  court,  and  the  privy  council, 
which  is  the  great  court  of  appeal  2 
Ckitt.  Gen.  Pr.  494.  Wharim't  Lex.  See 
ArcKdeaeon't  courts  and  the  other  titles. 
These  courts  have  recently  been  divested 
of  their  jurisdiction  in  testamentary  and 
matrimonial  causes,  by  the  statute  20  de  21 
Vict  c  77,  §  3,  c.  86,  §  2  ;  Aug.  26  and 
28   1857 

ECCLESUSTICAL  LAW.  That  spe- 
cies of  law  which  is  adminbtered  by  the 
ecclesiastical  courts.  The  ecclesiastical 
law  of  England  is  compounded  of  these 
four  main  mgredients ;  the  civil  law ;  the 
-  canon  law,  the  common  law,  and  the  statute 
law.  Burn's  Eccl.  Law,  prefl  See  6  Co. 
Caudrey*8  can. 

ECCL'IA.  A  contraction  of  Ecclena. 
1  Instr.  CUr.  10. 

ECDICUS,  pL  ECDICL  Gr»co-Lat. 
[from  Gr.  uiKK9iy  from  <«,  and  ^uny,  justice.] 
The  attorney,  proctor,  or  advocate  of  a  cor- 
poration. IJpiscoporum  ecdici ;  bishops' 
proctors;  church  lawyers.  1  Heevei  Hist. 
66. 

ECHANTILLON.  Fr.  In  French  law. 
One  of  the  two  parts  or  pieces  of  a  wooden 
tally.  That  in  possession  of  the  debtor  is 
properly  called  the  tally,  the  other  echan- 
tillon.     Poth.  Obi.  part  4,  ch.  1,  art  2,  §  8. 

ECHEVIN.  Fr.  In  French  law.  A 
municipal  officer  corresponding  with  alder- 
man or  burgess,  and  having  in  some  in- 
stances a  civu  jurisdiction  in  certain  causes 
of  trifling  importance.  MereditJCs  Emerigon 
on  Ins.  43,  note. 

ECHOUEMENT.  Fr.  In  French  ma- 
rine  law.  Stranding.  Emerig.  Tr.  des 
Ass.  ch.  12,  s.  13,  §  1. 

E  CONTRA.  Lat  On  the  other  aide ; 
of  the  opposite  opinion.  Dyer^  10  b. 
Keilw.  18.     1  Show.  208. 

ECONVERSO.  Lat  Conversely;  re- 
ciprocally.  Bract.  foL  61  b.  FUUi^  lib.  2, 
c.  68,  §1.  Perk.  ch.  2,  s.  230.  Baton's 
Bead.  Uses^  Works,  iv.  202. 


ECRIVAIN.  Fr.  In  French  marine 
law.  The  clerk  of  a  ship.  Emerig.  Tr. 
des  Ass.  ch.  11,  sect  3,  §  2. 

EDERE.  Lat  To  give  out;  to  put 
forth ;  to  publish ;  to  declare ;  to  propose. 
Calv.  Lex.  Jurid.  See  various  applications 
of  the  word.  Id.  ibid.  And  see  l^ig.  2. 13. 
Id.  60.  16.  89.  2. 

EDICTAL  CITATION.  In  Scotch  lar. 
A  citation  published  at  the  market-cross  of 
Edinburgh,  and  pier  and  shore  of  Leith. 
Used  against  foreigners  not  within  the 
kingdom,  but  having  a  landed  estate  there, 
and  against  natives  out  of  the  kingdom. 
BelTs  Diet. 

EDICTUM.  Lat  [from  edieere,  to 
publish  or  declare.]  In  the  Roman  law. 
An  edict;  a  mandate,  or  ordinance.  Ab 
ordinance,  or  law,  enacted  by  the  emperor 
without  the  senate ;  belonging  to  the  class 
of  constitutiones  principis.  Inst.  1.  2.  6. 
Cooper's  Notes^  in  loc.  An  edict  was  a  mere 
voluntary  constitution  of  the  emperor;  dif- 
fering from  a  rescript  in  not  being  returned 
in  the  way  of  answer ;  and  from  a  decree, 
in  not  being  given  in  judgment ;  and  from 
both,  in  not  being  founded  upon  solicita- 
tion.    Tayl.  Civ.  Law.  233. 

A  general  order  published  by  the  pne- 
tor,  on  entering  upon  his  office,  containicg 
the  system  of  nues  by  which  he  would 
administer  justice  during  the  year  of  his 
office.  Dig.  1.  2.  2.  10.  1  Maekeid.  Cit. 
Law,  21,  29,  §§  31,  40.  TagL  Civ.  Lav, 
214.     See  Calv.  Lex.  Jur. 

EDICTUM  PERPETUUM.  Lat  In 
the  Roman  law.  The  perpetual  edict  A 
compilation  or  system  of  law  in  fifty  hool&, 
digested  by  Julian,  a  lawyer  of  gres^  emi- 
nence under  the  reign  of  Adrian,  from  the 
Pnetor^s  edicts  and  other  parts  of  the  /«* 
Honorarium.  All  the  remains  of  it  which 
have  come  down  to  us,  are  the  ex^-acts  of  it 
in  the  Digests.     Butler's  Hor.  Jur.  52. 

EDITUS,  Aeditus.  L.  Lat  [from  edert, 
to  put  forth,  or  publish.]  In  old  English 
law.  Put  forth ;  published  or  promulg^ ; 
passed  as  a  law.  Reg.  Jud.  22.  CcuUra 
formxim  statuti — editi  et  provisi ;  against 
the  form  of  the  statute — made  and  provided. 
Bast.  Entr.  598,  599. 

Brought  forth  or  bom,  as  a  child-  Bract 
fol.  278. 

EK  A  termination  giving  to  the  words 
in  which  it  occurs  a  passive  sense,  denotiBg 
the  party  to  whom  an  act  is  done,  or  im 
whom  a  right  is  conferred;  the  receiving 
party;  as — ^^or'^  denotes  the  acting paxij. 
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llius  feoffee^  (feofatus)  denotes  the  party 
to  whom  a  feoffment  is  made ;  donee  (d(h 
natoriuSy)  the  party  who  receives  a  gift  in 
tail ;  lessee,  (firmariuSy)  the  party  to  whom 
a  lease  is  made,  ki^  2  BL  Com.  140, 
note  (a).  LitL  sect  67.  These  words 
have  long  been  in  use,  and  many  others 
have,  in  modem  times,  been  constructed  on 
the  same  principle ;  as  obligee,  vendee, 
drawee,  and  even  promisee,  confirmee,  abanr 
donee,  transferee,  loanee,  licensee,  and  usee. 
Ee  corresponds,  in  many  cases,  with  the 
Latin  termination — atus,  and  the  French 
— e. 

E'E.  L.  Fr.  A  common  contraction  of 
estre,  to  be,  or  este,  been.  Ceux  ^  av^oH 
^e  somxPs  ;  those  who  shall  have  been  sum- 
moned. Britt.  c  1.  E'^efaites;  to  be 
done.     Id.  c  27. 

EES.     L.  Fr.    Bees.     BHtt.  c  38. 

EFFECTS.  Personal  estate  or  property. 
This  word  has  been  held  to  be  more  com- 
prehensive than  the  word  goods,  as  incli)d- 
ing  fixtures,  which  "goods"  will  not  in- 
clude. 7  Taunt  188.  4  J.  B.  Moore,  73, 
4B.  d:  A.  206.  2  Ckitt  BL  Com.  384, 
note. 

In  the  second  title  of  Ftai  L  ch.  xviiL  of 
the  Revised  Statutes  of  New-York,  it  is  de- 
clared that  the  term  "effects,"  as  used  in 
this  title,  shall  be  construed  to  embrace 
every  species  of  property,  real  and  person- 
al, including  things  in  action.  1  Jxev.  St. 
[699],  §  64. 

In  wills,  the  word  ejects  is  equivalent  to 
property,  or  worldly  substance,  and  if  used 
simpliciter,  as  in  a  gift  of  "all  my  effects," 
will  carry  the  whole  personal  estate.  16 
Veseg,  Jr.  507.  Ward  on  Legacies,  209. 
The  addition  of  the  words  "  real  and  per- 
sonal," will  extend  it  so  as  to  embrace  the 
whole  of  the  testator's  real  and  personal 
estate.  Cowp.  299.  3  Bro.  P.  C.  388. 
The  word  "  effects,"  however,  without  fte 
word  "  real,"  will  not,  proprio  vigors,  com- 
prehend land,  though  followed  by  tlie 
words  "  of  what  nature,  kind  or  quality  so- 
ever." 2  Powell  on  Dev,  (by  Jarman,) 
167.  2  M.  (&  S.  448.  16  Mees.  d:  W. 
450.  See  13  Vesey,  Jr.  39.  16  East,  394. 
14  Howard's  R.  421. 

EFFORCER.  L.  Fr.  To  aid  or  assist 
Kelhjam. 

EFFORCIALITER    LLat    Forcibly. 

EFFRACTORES.  Lat  [from  e/nn^cre, 
to  break  open  or  out]  In  civil  and  old 
European  law.  Burglars;  house-breakers; 
those  who  break  into  houses  to  steal ;  (gut 


furandi  causd  domos  effringun  (\.  Spelman. 
Cowell.  Effractor;  a  burglar.  Bract, 
foL  106.     Calv.  Lex,  Jur. 

Prison-breakers ;  those  who  break  out  of 
prison ;  {qui  se  ^  careers  proripiunt), 
Spelman.  Dig.  47.  18.  1.  See  Frac- 
tores. 

EFFUSIO  SANGUINIS.  Lat  In  old 
English  law.  The  shedding  of  blood ;  (Sax. 
hloodwit).  The  mulct,  fine,  wite,  or  penalty 
imposed  for  the  shedding  of  blood,  which 
the  king  granted  to  many  lords  of  manors. 
Cowell.     Tomlins.     See  Bloodunt. 

EGALTIE.  L.  Fr.  Equality.  Litt. 
sect  263. 

EGETTEMENT.  L.  Fr.  Ejectment 
Vearb.  M.  10  Hen.  VI.  63. 

EGETTER.  L.Fr.  To  eject  Ejetta; 
ejected.     Tearb.  M.  10  Hen.  VL  63. 

EGOLISK  L.  Fr.  ChurcL  Fet  As- 
saver,%  16. 

EGO  TALIS.  Lat  I,  such  a  one. 
Words  used  in  describing  the  forms  of 
old  deeds.     Fleta,  lib.  3,  c.  14,  §  6. 

EGREDIENS  ET  EXEUNS.  L  Lat 
In  old  pleading.  Going  forth  and  issuing 
out  of  (land).     Towns.  PI.  17. 

EGRESSUS.  Lat  [from  egredi,  to  go 
forth.]  In  old  English  law.  A  going 
forth;  egress.  Stat.  Mert.  c  4.  See 
Accessus^  Ingressus, 

EGUN.     L.Fr.     Any.     Kelham. 

Ei  incombit  probatio  qoi  didt,  son  qui 
fiegftt.  The  proof  lies  upon  him  who  af- 
firms, not  upon  him  who  denies.  Big.  22. 
3.  2.  This  maxim  of  the  civil  law  is  adopt- 
ed in  the  common  law  of  evidence.  3  BL 
Com.  666.  Best  on  Evid.  296,  §  264.  1 
GreenX.  on  Ev.  g  74. 

Ei  nihil  tnrpe,  coi  nihil  latis.  To  him 
to  whom  nothing  is  enough,  nothing  is 
base.     4  ItisU  63. 

EIA.  L.  Lat  [from  Sax.  cage,  by 
Ranging  g  into  i  or  y.]  An  island,  or  ey, 
(Lat  insula).  So  called,  according  to 
Spelman,  from  a  supposed  resemblance  to 
the  shape  of  an  eye,  or  Qgg\  the  proper 
meanings  of  the  oax.  cage.  See  Ey.  A 
common  termination  of  ancient  names  of 
towns,  indicating  an  island,  peninsula,  or 
site  near  a  river  or  water.  Spelman. 
EIDE.  L.  Fr.  Aid;  relief;  judicial 
Year  Books,  passioL 
L.  Fr.  (They)  have; 
Stat.  Westm.  1,  c.  16. 
c  2.  ' 
EIGNE,  Eign,  Eisne,  Eygne,  Aisne.  L. 
Fr.     The  eldest,  or  first  born.     Litt,  sect 


relief     Kelham. 

EIENT,  Eyent. 
(they)  shall  have. 
Artie,  sup.  Chart. 
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399.  See  Bastard  eigm,  Veign ;  the 
elder.     1  And.  8.     Veygne,     Dyer^  65. 

EIGNESSE.  L  Fr.  [from  eigne,  elder ; 
L.  Lat  evnecta,  aitntiia!^  In  old  English 
law.  Eldership.  The  privilege  of  an  eld- 
est sister,  of  choosing  first  on  a  partition  of 
lands  held  in  coparcenary.  BrxiU  c  72. 
^  M.d:  Or.  327,  note. 

EIK.  In  Scotch  law.  An  addition. 
BelVs  Diet.  Tomlins.  1  Forbes'  Inst. 
part  8,  b.  1,  ck  1,  tit  2,  sect  1. 

To  EIK.  In  Scotch  law.  To  add  8 
Bow.  St.  Trials,  619. 

EINECIA,  Fsnecia.  L.  Lat  [L.  Fr. 
eignesse.]  In  old  English  law.  Eldership ; 
the  right  or  privilege  of  the  first  bom. 
CowelT.     See  Eignesse,  Aisnecia. 

EINETIUS,  Enetius,  EnitiuSy  Eneyus, 
Aesnecius.  L.  Lat  [from  eigne,  or  aisne.^ 
In  old  English  law.  The  eldest  or  first 
bom ;  (Lat  primogenitus).  Pars  einetia  ; 
the  part  or  share  of  me  eldest  sister. 
Spelman. 

EINS,  Eyns,  Eint.  L.  Fr.  In.  One 
who  is  in  actual  possession,  is  emphatically 
said  to  be  in.  See  In.  Tenant  h  volunt, 
que  est  eins  per  lease  de  son  lessor  ;  tenant 
at  will,  who  is  in  by  lease  of  his  lessor. 
Litt.  sect  82.  Eins  encounter  la  ley ;  in 
against  the  law.  Id.  sect  806.  Eins  per 
tort,  eins  per  title;  in  by  wrong,  in  by 
title.  Keilw.  2,  pi.  2.  Eins  per  descent. 
Litt,  sect  403.  Eins  per  divers  titles.  Id. 
sect  662.  La  ley  luyadjudgera  eins;  the 
law  will  adjudge  him  in.  Id.  sect  659, 
660. 

In;  inte.  A  mettre  eins  les  bestes;  to 
pot  in  the  beasts.     Britt.  c.  54. 

EINS  CEO  QUR  L.  Fr.  In  this  that; 
inasmuch  as.  Britt.  c.  54.  Eins  ceo  is 
translated  by  Kelham,  when,  unless,  the 
same,  rather,  until. 

EIRE,  Eyre,  Eier,  Eyer.  L.  Fr.  [from 
Lat  iter,  by  dropping  the  t."]  In  old  Eng- 
lish law.  A  joumey  anciently  made  by 
the  justices,  called  justices  in  eyre,  or  jus- 
tices itinerant,  [justitiarii  in  itinere,  or  itine- 
rantes,)  from  one  place  to  another,  to  ad- 
minister justice.  5pe/man.  Co.  Litt.  29Zh. 
Answering  nearly  to  the  modem  circuit. 

The  court  of  the  justices  in  eyre.  Co. 
Litt.  293  a.     See  Eyre,  Iter. 

EIRENARCHA.  Grseco-Lat  [Gr.  «/p,- 
vofX'f,  from  tip^vfj,  peace,  and  dpx^y  govern- 
ment] A  name  formerly  given  to  a  jus- 
tice of  the  peace.  See  Bacon^s  Works,  iv. 
816.  In  the  Digests,  the  word  is  written 
Irenarcha,  (q.  v.) 


tMm  Mdii  dhNlTitir  eUigitfa  ftc 
HfliritHr  ex  centrtcto,  Tel  quad,  qiitan  ttm- 
trakitOTi  An  obligation  which  arises  from 
contract  or  quasi  contract,  is  dissolved  in 
the  same  ways  in  which  it  is  contracted. 
FUta,  lib.  2,  c.  60,  §  19. 

EISNE,  Eysne,  Aisne.  L.  Fr.  The 
eldest     Co.  Litt.  166  b. 

EISNETIA,  Mnetia.  L.  Lat  In  old 
English  law.  The  part  or  share  of  the 
eldest  Co.  LiU.  166  b.  See  Eine6a, 
Einetius. 

EISSL    L.  Fr.     As.     Kelham. 

ElSSm.  L.  Fr.  To  go  out  of;  to  is- 
sue.    Kelham. 

EIT.  L.  Fr.  Has.  Le  lessee  eit  poh 
session  ;  the  lessee  has  possession.  lAtt 
sect  460. 

EJECT,  [from  Lat  ^cere,  to  throw 
out]  To  cast,  or  throw  out ;  to  oust,  or 
dispossess ;  to  put  or  turn  out  of  posses- 
sion.    8  Bl.  Com.  198,  199,  200. 

EJECTION.  [L.  Lat  ejec^,  from  tp- 
cere,  q.  v.]  A  turning  out  of  possession. 
3  Bl.  Com.  199. 

EJECTIONE  CUSTODLE.  K  Lrt. 
[L.  Fr.  ejectment  de  garde."]  In  old  prac- 
tice. Ejectment  of  ward.  A  writ  which 
anciently  lay  against  him  who  turned  out  a 
guardian  from  any  land  during  the  minority 
of  the  heir.  Beg.  Grig.  162.  F.  N.B. 
139,  L.  Zt^  sect  328.  First  meotioned 
in  the  statute  of  Westminster  2.  3  Beevei 
Hist.  Eng.  Law,  208,  325. 

EJECTIONE  FIRMJS.  L.  Lat  [L 
Fr.  ejectment  de  firme.l  Ejection,  or  eject- 
ment of  fruruL  The  name  of  a  writ  or  ae- 
tion  of  trespass,  which  lay  at  common  law 
where  lands  or  tenements  were  let  for  a 
term  of  years,  and  afterwards  the  lessor, 
reversioner,  remainder-man,  or  any  stran- 
ger, ejected  or  ousted  the  lessee  of  his  teim, 
ferme,  or  farm,  (ipsum  a  firma  ^ecit).  In 
this  case,  the  latter  might  hare  his  writ  of 
ejection,  by  which  he  recovered  at  first 
damages  for  the  trespass  only,  hut  it  we 
afterwards  made  a  remedy  to  recover  back 
the  term  itself,  or  the  remainder  of  it,  with 
damages.  Beg.  Orig.  227  b.  F.  N.  B. 
220,  F.  G.  3  Bl.  Com.  199.  lAtt.  sect 
322.  CraWs  Hist.  290,  448.  See  8 
Reeved  Hist  890.  It  is  the  foundation  of 
the  modem  action  of  ejectment  See 
Ejectment,  Ftrma,  Ferme. 

EJECTMENT.  A  q)ecies  of  mixed 
action  which  lies  to  recover  the  possesrioB 
of  lands,  with  damages  and  costs  for  tbe 
wrongful  withholding  of  them ;  being  ^ 
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principal  method  in  ipodem  use,  for  trying 
titles  to  land,  and  especially  distinguished 
from  other  actions  by  the  series  of  l^al 
fictions  on  which  it  is  founded.  Ejectment 
is  nothing  more  than  the  old  personal  ac^ 
tionof  Rectum  of  farmj  {efecUane  firmcSj) 
which  lay  to  recover  a  term  for  years, 
adapted  to  the  purpose  of  trying  tides  to 
the  freehold ;  and  the  fictions  which  distill- 

r'  h  it  are  merely  the  essential  features  of 
old  action,  (viz.  a  leasey  an  entry,  and 
an  ousteTy)  retained  in  form,  though  long 
din>en8ed  with  in  fact    It  is  stul  nomi- 
nally an  action  to  recover  a  term  for  years, 
but  as,  in  order  to  do  this,  the  lessor's  title 
must  first  be  made  out,  a  recovery  always 
necessarily  involves  the  .establbhment  of 
the  tide,  and  thus  effectually,  although  col- 
laterally and  incidentally,  accomplishes  the 
object  of  the  suit*    The  peculiarities  of 
this  action  are  fully  explained  in  the  ele- 
mentary books,  to  which  it  wiU  sufiSce  to 
refer.     3  BL  Com.   199—205.     3  iS^^. 
Com.   669—676.      Id.   490.     2   Crabb's 
Real  Prop.  1079,  §  2477,  et  seq.     Whar- 
ton's Lex.     CraWs  ffisL   418,  448,  556. 
The  fictions  of  ejectment  have  been  made 
the  subject  of  much  criticism,  but  they 
have  effectually  survived  the  late  sweeping 
changes  in  the  remedial  law  of  England, 
and  are  still  retained  in  practice  in  some  of 
the  United  States.     4  Kent's  Com.  70,  71, 
note. 

Ejeetment  has  been  described  above  as 
a  mixed  action.  This  is  according  to  the 
arrangement  of  Blackstone,  and  it  is  ex- 
pressly BO  denominated  in  England,  by  the 
Stat  3  <k  4  Will  IV.  c  27.  3  Bl.  Com.  199. 
3  Stepk.  Com.  460,  note  (q).  It  is,  how- 
ever, classed  by  Mr.  Crabb  with  real  ac- 
tions, and  this  is  the  arrangement  of  the 
New-York  Revised  Statutes.  2  Crabb's 
Meal  jProp.  1079.  2  JV.  F.  Bev.  SL 
[302],  229.  On  the  other  hand,  Mr.  Ste- 
phen prefers  to  consider  it  as  a  personal 
action,  which  it  originally  was.  3  Steph. 
Com.  460,  note  (q). 

EJECTMENT,  (EGETTEMENT)  DE 
GAKDK  L,  Fr.  Ejectment  of  ward. 
See  EjecUone  custodies.  Lord  Hale  calls  it 
ejectment  of  gard.    Anal,  sect  xxxiv, 

EJECTUM.  L.  Lat  [from  ^icere,U> 
throw  out,  or  up.]  In  civU  and  old  Eng- 
lish law.  That  which  is  thrown  out  of, 
or  up  \>J  the  sea,  (quod  h  mari  ejicitur; 
pectus  maris)  ;  jet ;  jetsom ;  wrecL  CarU 
Hen,  III.  A.  D.  1226,  given  at  length  in  1 
Peters*  ^dm.  Decisions,  Appendix,  zliiL 


That  which  is  thrown  out  of  a  vessel  in- 
to the  sea,  in  order  to  escape  shipwreck ; 
or  out  of  a  house,  to  escape  destruction  by 
fire.     Calv.  Lex.  Jur. 

EJICERE.  Lat  [from  e,  out,  and  >a- 
cere,  to  throw.]  To  throw  or  cast  out ;  to 
eject  or  dispossess.  ^racM  65, 166.  JDe- 
jicere,  (q.  v.)  was  more  commonly  used  in 
the  civil  law.  Calvin,  quoting  Spicgelius, 
makes  a  distinction  between  these  terms ; 
jicere  signifying  to  keep  out  one  who  has 
not  yet  entered,  d^icere,  to  eject  one  who 
has  already  entered.     Calv.  Lex. 

EJURARK  Lat  [from  e,  from,  and 
jurare,  to  swear.]  In  feudal  law.  To  ab- 
jure, renounce  or  disclaim  by  oath.  Feud, 
Lib.  2,  tit  34. 

Ejus  est  Holle,  qui  potest  Telle.  He  who 
can  will,  [exercise  volition]  has  a  right  to 
refuse  to  will  [to  withhold  consent].  Dig. 
50.  7.  3. 

Eju  iiUa  eolpa  eit,  eoi  parere  neeeue 

ait.  No  guilt  attaches  to  him  who  is  com- 
pelled to  obey.  £>ig.  50.  17.  169,  pr. 
Obedience  to  existing  laws  is  a  sufficient 
extenuation  of  guilt  l^forea  civil  tribunal 
Broom's  Max.  [9]. 

EJUSDEM  GENERIS.  Lat  Of  the 
same  kind  or  nature.  1  Powell  on  Devises, 
509,  note.  1  Atk.  462.  Sudden's  Law 
of  Prop.  220,  222. 

SK  nAATiOY,  Zk  vAayton.  Or.  In  the  civil 
law.  Across;  obliquely;  transversely.  A 
term  descriptive  of  collateral  relatives. 
iVbv.  22,  c  22. 

EKUOiEiN,  nnouTv.  Or.  [from  u,  from, 
and  vomv,  to  make.]  In  the  civil  law.  To 
alienate;  to  transfer;  *'to  make  over.^' 
jN'ov.  7,  0. 1. 

EKnOIHZIS,  Einr«c#iri(.       Gr.    [from   atnuiw, 

q.  v.]  In  the  civil  law.  Alienation ;  transfer ; 
a  "making  over."     J^ov.  46,  in  tit 

ELABORARE.  L  Lat  [from  labor.] 
In  old  European  law.  To  gam,  acquire,  or 
purchase,  as  by  labor  and  industry. 

SlaborcUus;  property  acquired  by  la- 
bor.    Spelman. 

ELARGARE.  L.  Lat  [from  e,  and 
Zar^rti^,  large.]  In  old  English  law.  To 
enlarge ;  to.  widen.  FletOj  lib.  1,  c  24, 
§§  B,  10. 

ELARGATIO.  L.  Lat  [from  elargare, 
to  enlarge.]  In  old  English  law.  An  en- 
largement Reg.  Orig.  250  b,  255.  Elar- 
gatio  mansi  vel  curice  ;  the  enlargement  of 
a  manse,  or  manor,  or  court,  by  taking  in 

(more  land.     Id.  ibid. 
ELECTIO.      Lat      [from    digere,    to 
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choose.]  In  old  English  law.  Election ; 
choice.  EUctio  est  interruL,  libera  et  spon- 
tanea sepamtio  unius  ret  ah  eUia,  sine  com- 
pulsione^  consistens  in  animo  et  voluntate  ; 
election  is  the  internal,  free  and  voluntary 
separation  of  one  thing  from  another,  with- 
out compulsion,  consisting  in  intention 
and  will.  />yer,  281.  Electio  fori; 
choice  of  a  court  Cas^  temp.  Hardw, 
214. 

Elfctio  lemcl  faeta  boh  patitor  regmiim. 

Election  once  made  does  not  admit  of  go- 
ing  back,  (or  recall).     Co,  LitL  146. 

Eleetiiieg  fiaat  rite  et  libere  liae  iiter- 
rapiieae  aliqaa.  Elections  should  be  made 
in  due  form  and  freelj,  without  any  inter- 
ruption.    2  IfuU  169. 

ELECTION.  [L.  Fr.  eleceion ;  Lat 
electio,  from  eligere^  to  choose.]  Choice ; 
election;  selection.  Election  is  where  a 
man  is  left  to  his  own  fr«e  will,  to  take  or 
do  one  thing  or  another,  which  he  pleases. 
Co.  lAtU  1 44  b.  TertMM  de  la  Ley.  Bract. 
fol.  118,  114.  6  Cruise's  Dig.  18.  2  Co. 
35,  et  seq.  5  Co.  59.  **  Election  ia  to 
choose  one  or  the  other,  and  not  every  one 
of  them  successively."  Wythers,  J.  2 
Show.  442.  For  the  doctrine  of  election 
in  equity,  see  1  White's  Equity  Cases,  223, 
226 — 260,  and  Am.  Editor's  note.  2  Sto- 
ry's Eq.  Jur.  §  1076,  f/  seq. 

ELECTUS,  pL -ff/ec^t.  [from  eligere,  to 
choose.]  Chosen.  10  Mod.  101,  2.  11 
Id.  174.  Eleciij  triati  et  jurati  ;  chosen, 
tried  and  sworn.     Qro.  Jac.  119. 

ELEEMOSYNA.  Lat  [from  Gr.  -.Xc.r- 
fi^Hvn ;  Fr.  almoignei\  In  old  English  law. 
Alms.  Cowell.  In  liberam  eleemosynam; 
in  free  alms ;  in  frank  almoign.  Bract.  foL 
27  b.     See  Frankalmoign. 

ELEEMOSYNARIA.  L.  Lat  [from 
eleemosynoy  q.  v.]  The  place  in  a  religious 
house  where  the  common  alms  were  depos- 
ited, and  thence  by  the  almoner  distribu- 
ted to  the  poor.  In  old  English,  the 
aumerie,  aumbry,  or  ambry;  words  still 
used  in  common  speech  in  the  North  of 
England,  to  denote  a  pantry  or  cupboard. 
Cowell. 

The  office  of  almoner.     Cowell. 

ELEEMOSYNARIUS,  Elemosinarius. 
L.  Lat  [from  eleemosyna,  q.  v.]  In  old 
English  law.  An  almoner,  or  distributer 
of  Sms.  An  officer  in  reli^ous  houses,  who 
received  the  eleemosynary  rents  and  gifts, 
and  in  due  method  distributed  them  to 
pious  and  charitable  uses.     Cowell. 

An  officer  in  the  king's  house,  called  the 


king's  almoner,  or  almner.  Co.  lAtL  94  a. 
Fleta,  lib.  2,  c  28.     See  Cro.  Jac  4a 

ELEEMOSYNAKY.  BehUing  to  the 
distribution  of  alms,  bounty  or  charity; 
charitable. 

ELEEMOSYNARY  CORPORA- 

TIONS. Lay  corporations,  or  private 
charities,  constituted  for  the  perpetual  dis- 
tribution of  the  alms  and  bounty  of  the 
founder  of  them,  to  such  persons  as  he  has 
directed.  They  include  hospitals  for  the 
relief  of  the  poor,  sick  and  impotent,  and 
colleges  and  academies  established  for  the 
promotion  of  learning  and  piety.  1  Bl 
Com.  471.  8  St^  Com.  171.  2  Kenes 
Com.  274. 

ELEF,  Elrfe.  L.  Fr.  Flux  and  rdlox. 
Kelham. 

ELEGANTER.  Lat  In  the  civil  kw. 
Accurately;  with  discrimination.  Ware, 
J.  8  Story's  R.  611,636. 

ELEGIT.     Lat  Tfrom  eUgere,  to  choose.] 
(He  has  chosen.)    In  practice.     A  writ  of 
execution  given  by  the  statute  of  Westmin- 
ster 2,  (13  Edw.  I.)  c  18,  on  judgments 
for  debt  or  damages,  or  upon  recoffniiance, 
and  commanding  the  sheriff  to  deliver  to 
the  plaintiff  all  Uie  defendant's  goods  and 
chattels,  (beasts  of  the  plough   excepted,) 
and  if  these  were  not  sufficient,  a  iviowfyof 
the  defendant's  lands,  to  hold  until  oat  of 
the  rents  and  profits  thereof  the  debt  be 
levied,  or  till  the  defendant's  interest  he 
expired ;  and  during  such  term  or  period 
the  pUintiff  is  called  tenant  by  eUgitj  and 
the  estate  created  by  such  tenancy  u  termed 
an  estate  by  elegit.     Beg.  Grig.    299,   301. 
Beg.   Jud.   2.     Co.  LitL  289   h.    Z  BL 
Com.   418.     2  Id.  161.      1    Stepk.  Com. 
287.     The  statute  gave  the  plaintiff  his 
election  to  have  either  a  fieri /ados  or  this 
writ,  and   when  the  plaintiff  prayed  this 
writ,  the  entry  on  the  roll  was,  quod  elegit 
sibi  executionem  fieri  de  omnibus  calalUset 
medietate  terra,  (that  he  hath   eieeted  to 
have  execution  or  all  the  chat^U  and  half 
of  the  land  [of  the  defendant,])  and  the 
writ  itself  had  a  similar  recital,  quia  ele«rit 
sibi  liberari  omnia  bona,  dbc     Hence  &e 
name  of  elegiL    Beg.  Grig,  and  Beg.  Jmd, 
ub.  sup. 

This  writ  is  still  in  use  in  some  of  the 
United  States,  as  Virginia,  Kentucky  saatd 
Alabama.  4  Kenfs  Com.  431,  436,  and 
notes.  10  Grattan's  B.  5S0.  In  England, 
a  material  alteration  has  been  made  in 
iU  form  by  the  stat  1  A  2  Vict  c  110, 
s.  11,  which  provides  ihat|  upon  an  ^e^t, 
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tbe  ftheriff  shall  deliTer  the  whole  of  the 
defendant's  lands,  instead  of  a  moiety  as 
before.  1  Steph.  Com,  278, 288.  3  Id.  652. 
Seweirs  Sheriff,  204.  2  Crahb's  Real 
Prop.  924,  §2288.  15  Meee.  ik  W.  764. 
ELIDERK  In  civil  and  old  English 
law..  To  defeat  an  adversary's  pleading. 
Bmci.  fol.  399  b.  To  destroy.  FUta, 
Ub.  2,  c.  60,  §  3.  Literally,  to  crush  or 
strangle. 

ELIGERE.  Lat  [L.  Fr.  wZur.]  To 
choose. 

ELISIO.  Lat  [from  tlidere,  q.  v.]  A 
defeating  or  destroying. 

ELISORS,  ^«/uor«.  [from  Pr.  e«/tfr,  to 
choose.]  In  practice.  Electors  or  choosers. 
Persons  appointed  by  the  court  to  execute 
writs  of  venire,  in  cases  where  both  the 
sheriff  and  coroner  are  disqualified  from 
acting,  and  whose  duty  is  to  choose,  that  is, 
name  and  return  the  jury.  3  £1,  Com. 
355.  Co.  Litt.  158.  3  Steph.  Com.  597, 
note. 

Persons  appointed  to  execute  any  writ, 
in  default  of  the  sheriff  and  coroner,  are 
also  called  elisors.     3  Cowev^s  R.  298. 

ELL.  [Lat  ulna  ;  Sc  elne^  A  meas- 
ure of  length,  answering  to  tne  modem 
yard.     1  Bl.  dm.  275. 

ELOGITJM.  Lat  In  the  civil  law.  A 
will  or  testament  Cod.  6. 23. 29, 30.  Id. 
6.  51.  2. 

ELOIGN,  ^otn,  JE'foinf,  JEiZotn.  [L.Fr. 
eloigner,  esloiner;  L.  Lat  elongare.\  In 
practice.  To  remove,  or  send  a  great  way 
off;  (Umgum  iter).*  F.  N.  B.  68,  69,  74. 
3  Bl.  Com.  148.  Applied  to  persons,  by 
Stat  13  Edw.  I.  c.  15,  but  generally  to 
chattels.  See  infra.  Mr.  Bentham  has 
observed  that  this  word  and  its  derivative 
eloiffnment,  (q.  v.)  are  wanted  in  current  or 
ordinary  langui^e.  Z  Jud.  Evid.  166, 
note. 

ELOIGNER,  Alhigner.  L.  Fr.  To 
eloi^ ;  to  remove  or  carry  to  a  distance. 
JBlo%gne  ;  eloi^ed.  Yearh.  M.  8  Edw.  IIL 
39.     See  Eloign,  Alloigner. 

To  take  one's  self  away;  to  go  away ;  to 
elope,  as  a  wife  from  her  husband.  Vearb, 
T.  3  Edw.  IIL  9.     T.  6  Edw.  IIL  1. 

ELOIGNMENT.  [from  eloign,  q.  v.] 
The  getting  a  thing  or  person  out  of  the 
waj ;  or  removing  it  to  a  distance,  so  as  to 
be  oat  of  reach. 

ELONGARE.  L.Lat  In  old  practice. 
To  remove  to  a  distance,  {longum  iter)  ;  to 
carry  off  or  away ;  to  eloign,  (q.  v.)  Fleta, 
Ub.  2,  c.  45,  §  3. 


To  drive  away ;  to  eject  or  expel.  Artie. 
Mag.  Cart.  Johan.  c  44. 

ELONGATA.  L.  Lat  [from  elongare, 
q.v.]  In  practice.  Eloigned;  carried  away 
to  a  distance.  The  old  form  of  the  return 
made  by  a  sheriff  to  a  writ  of  replevin, 
stating  that  the  goods  or  beasts  had  been 
eloigned,  that  is,  carried  to  a  distance,  to 
pkces  to  him  unknown.  3  Bl.  Com.  148. 
3  Steph.  Com.  522.  F.  I^.  B.  73,  74. 
Archb.  ^.  Pract.  552. 

ELONGATUS.  KLat  \L.  Ft.  eloigne.] 
Eloigned.  A  return  made  oy  a  sheriff  to 
a  writ  de  homine  replegiando,  stating  that 
the  party  to  be  replevied  has  been  eloigned, 
or  conveved  out  of  his  jurisdiction.  3  Bl. 
Com.  129. 

ELOPEMENT,  [from  Belg.  te,  mar- 
riage,  and  laojftn,  to  run.  Blount,]  The 
voluntary  departure  of  a  wife  from  her  hus- 
band, to  live  with  an  adulterer.  Cowell. 
Tomlins.  Wharton.  This  occasioned  a 
forfeiture  of  dower,  according  to  the  lines, 

Sponte  vinim  mulier  fugiens,  et  adoltera  facts, 
Dote  sua  careat,  nisi  sponai  sponte  retracta. 

Blount  expresses  his  persuasion  that  this 
word  is  taken  from  the  Saxon  geleoran,  to 
depart  from  one  place  to  dwell  in  another, 
the  Saxon  r  being  easily  mistaken  for  a  p. 
But  see  Leipa. 

*^*  In  Hatchett  v.  Baddeley,  (2  W.  Bl. 
1080,)  De  Grey,  C.  J.  observed,  "The 
word  elopement  b  not  a  legal  term,  nor  has 
it  any  express  meaning^  in  the  law.  It  is 
not  to  be  found  in  jBracton,  Britton  or 
Fleta,  nor  is  it  used  in  the  statute  of 
Westm.  2.  The  Mirror,  indeed,  has  the 
word  elopa,  but  in  a  different  sense ;  and 
none  of  the  dictionaries  or  etymologists 
explain  the  word  except  Blount  and  Jacob. 
Lord  Coke  is  the  first  that  I  remember  to 
have  mentioned  it,  and  he  speaks  (2  Inst, 
435,)  of  a  wife's  eloping  and  remaining 
with  an  adulterer.  The  modem  books  never 
speak  of  elopement,  but  in  a  criminal  view.'' 
Both  the  words  elope  and  elopement  occur 
in  the  Year  Book,  M.  1  Hen.  VL  pi.  8. 

"ELSEWHERE."  In  another  place; 
in  any  other  place.  See  1  Vem,  4,  and 
note. 

ELUVIONES.  L.  Lat  In  old  plead- 
ing.    Springtides.     Towns.  PI.  \9*J. 

EMAN ARE.  L.  Lat  In  old  practice. 
To  issue  or  award.  Fmanare  brevia ;  to 
award  writs.  Toums.  PI.  28.  Quia  erro- 
niei  emanavit;  because  it  issued  erroneously. 
Yelv.  83. 
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EMANCIPATION.  [Lat  em4xncipaiio, 
from  maneupare  or  mancxpare^  to  sell]  In 
the  Roman  law.  A  fietting  free.  The  en- 
franchisement of  a  son  by  nis  father,  which 
was  anciently  done  by  the  formality  of  an 
imaginary  $ale.  This  was  abolished  by  Jus- 
tinian, who  substituted  the  simpler  proceed- 
ing of  a  manumission  before  a  magistrate. 
Inst.  1.  12.  6. 

In  Louisiana,  the  emancipation  of  minors 
is  expressly  recognised  and  regulated  by 
law.     CivU  Code  c/  LouU.  art  367,  et  seq. 

In  England,  the  term  emancipaUon  has 
been  borrowed  from  the  Roman  law,  and  is 
constantly  used  in  the  law  of  parochial  set- 
tlements. 7  Ad.  d  ML  N.  S.  674,  note. 
In  the  United  States,  it  is  used  to  signify 
the  liberation  of  African  slaves.  See 
United  States  Digesty  Slaves. 

EMBARGO,  [from  Span,  emhargar, 
embaragarj  to  detain.]  A  detention  of  a 
vessel  in  port.* — A  stopping  of  ports.  2 
How.  St.  Trials,  402. — A  prohibition  to 
sail  Johnson,  J.  2  Wheaton's  R.  148. — A 
restraint  or  prohibition  imposed  by  the 
public  authorities  of  a  country,  on  merchant 
vessels,  or  other  ships,  to  prevent  their  leav- 
ing \\a  ports,  and  sometimes  amounting,  (as 
the  United  States  embargo  act  of  December 
22, 1807,)  to  an  entire  interdiction  of  com- 
mercial intercourse.  Jacobsen^s  Sea  Laws^ 
382.  1  Kent's  Com.  60,  432.  See  United 
States  Digest,  Embargo  and  Non-intei^ 
course,  j^bargoea  are  peculiar  to  a  state 
of  war,  either  actual  or  apprehended.  They 
are  impoaed,  in  England,  by  the  mere  pro- 
clamation of  ^e  sovereign,  without  the  in- 
tervention of  parliameB(t.  1  £1.  Com,  270, 
271.  The  word  i»  written  by  Cowell  and 
Blount,  Imbargo. 

EMBEZZLEMENT.  In  criminal  law. 
Hie  fraudulent  appropriation  to  one^s  own 
use  or  benefit,  of  property  or  money  en- 
trusted to  him  by  another;  such  as  the 
embezzlement  by  clerks,  servants  and 
agents,  of  their  ^nployer's  money,  or  pro- 
perty; the  embezzlement  by  mariners  of 
goods  on  board  a  vessel ;  and  the  embezzle- 
ment, by  public  officers,  of  the  public 
money.  4  Bl.  Com.  230,  231.  4  StepK. 
Com.  168,  169,  219.  ZKenfs  Com.  194. 
Lewis'  U.  S.  Crim.  Law,  237.  Wharton's 
Am.  Crim,  Law,  421.  Embezzlement  is  dis- 
tinguished from  larceny,  properly  so  called, 
as  being  committed  in  respect  of  property 
which  is  not,  at  the  time,  m  the  actual  or 
1^^  possession  of  the  owner.  4  Steph. 
Com.  168. 


T%6  secretioB  of  pioperty  b j  a  bankrqit, 
with  intent  to  defraud  nia  creditors.  Sk^ 
Crim.  Law,  91,  92. 

Embezzle  is  written  by  Cowell,  Imbet^ 
and  Imbesil. 

EMBLEMENTS,  [from  Fr.  emhler,  to 
sow,  or  hied,  bU,  grain ;  emblavance  de  hUd, 
com  sprung  up  above  ground.]  The  piofits 
of  sown  land ;  the  proms  of  the  crop ;  grow- 
ing crops  of  com  or  grain.  2  BL  Com.  122, 
145.  1  Stepk.  Com.  242,  269.  2  CrM's 
Real  Prop.  77,  §  1046. 

Any  annual  profit  of  land,  produced  bj 
expense  and  labor,  as  disdn^aished  from 
the  permanent  and  natural  profit  of  the 
eartL  2  BL  Com.  122,^03.  Co.  ZAtL  55, 
66.  4  Kenfs  Com.  73,  109,  110.— The 
growing  crops  of  those  vegetable  prodoe- 
tions  of  the  soil,  whkh  are  annuaOly  pro- 
duced by  the  labor  of  the  cultivator.  2 
Steph.  Com.  257.  2  Crabb's  Real  Prop. 
77,  78,  §8  1046—1048.  Id.  355,  g  im. 
ArckbolcTs  LandL  d  Tenant,  337.  Lm- 
lass  on  Wills,  58,  59.  Bistet  <m  Sstskt, 
276.  SewelTs  Sheriffs  235.  Orody  oa 
Fixtures,  172. 

EMBLER.  L.  Fr.  To  sow.  Si  U 
lessee  emblca  la  terre  ;  if  the  leaaee  sow  the 
land.     Litt  sect  68. 

To  steiO.  JEmHe;  stolen.  LL  Onl 
Conq,  L  44.  Emble  au  robbes  ;  sU^  or 
robbed.  Britt.  c  4.  Si  le  chival/uU  em- 
ble bars  de  sa  garde;  if  the  horse  wa& 
stolen  out  of  his  custody.  Id.  c  24.  £»- 
biers  des  gentu  ;  stealings  from  the  people. 
RoL  ParL  21  Edw.  IIL  m.  62. 

EMBRACEOR.  [L.  Fr.  embroMmr  ;  L 
Lat  imXtradator^  In  criminal  law.  One 
who  practices  or  is  guilfy  of  embracery. 
One  who  labors  a  jury,  or  instracts  theoo, 
or  puts  them  in  fear.  Co.  LitU  369  a.  De- 
fined by  stetute  19  Hen.  VIL  c  13,  to  be 
one  who,  when  a  matter  is  on  trial  between 
party  and  party,  comes  to  the  bar  with  one 
of  the  parties,  (having  received  some  re- 
ward so  to  do,)  and  speaks  in  the  case,  or 
privily  labors  the  jury,  or  stands  there  t» 
survey  or  overlook  them,  thereby  to  pot 
them  in  fear  or  doubt  of  the  matter. 
Termes  de  la  Ley.     See  Embraeery. 

EMBRACERY.  In  criminal  bw.  The 
offence  of  attempting  to  influence  a  juj 
c<Nrraptly  to  one  side,  by  promises,  persua- 
sions, entreaties,  money,  entertainments, 
and  the  Hke.  1  Hawk.  P.  C.  259.  4 
Chitt^s  BL  dm.  140,  and  note.  4  SiepL 
Com.  253.    Punished  in  ^&i§^d  by  Sam 
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and  impiisoDment    Id,  ihid.    See  Ltwii 
U.  8.  brim.  Law,  241.  . 

EMENDA,  £mendcB.  L.  Lat  [from 
Ft,  afnendey  emeride.]  Amends ;  that  which 
is  given  in  reparation  or  satisfaction  for  a 
loss,  or  trespass  committed ;  {quod  in  re$- 
tauratianem  damni  tribuitur),  Spelman. 
Emendajpro  transpreasione.  Bract  foL  230. 
See/7e/a,lib.2,c.47,§13.  Map,C7uirt.cA. 
In  Saxon  law.  A  pecuniary  compensa^ 
tion  for  an  injury  or  crime.     Spelman, 

EMENDALS.  [L.  Lat  emenda,]  An 
old  word,  still  used  in  the  accounts  of  the 
society  of  the  Inner  Temple,  where  so  much 
in  emertdalSf  at  the  foot  of  an  account,  sig- 
nifies so  much  in  bank  in  the  stock  of  the 
house,  for  the  supply  of  all  emergent  occa- 
sions.    CowdL 

EMENDAEE.    L.  Lat     In  Saxon  law. 
To  make  amends  or  satisfaction  for  any 
crime   or  trespass  committed;  (emcTidam 
solvere;)   to    pay   a   fine;    to    be  fined. 
ZZ.  Edw.  Conf,  c  35.     Spelman,     Emen- 
dare  se  ;  to  redeem,  or  ransom  one's  life^ 
b^  payment  of  a  weregild.    LL,  Zongoh, 
eited  ibid. 
To  amend  or  correct     See  Emendath. 
To  repair.     Reg.  Orig.  44  b. 
EMENDATIO.    Lat     [from  emendare, 
q.  T.]     In  old  English  law.     Amendment, 
or  correction.    The  power  of  amending  and 
correcting  abuses,  according  to  certain  rules 
and  measures.     Cowell. 

In  Saxon  law.  A  pecuniary  satisfaction 
for  an  injury  ;  the  same  as  emenda,  (q.  v.) 
Spelman. 

EMENDATIO  PANIS  ET  CEREVI- 
SL^  L.Lat  In  old  English  law.  The 
asaizing  of  bread  and  beer,  or  the  power 
of  sapervising  and  correcting  the  weights 
and  measures  of  them.  KeTmetCs  Par.  AnU 
196.      Cowell. 

EMERCL^LK  L.  Fr.  Liable  to 
amercement;  amerciable.    Britt.  c  21. 

EMERGE,  [from  Lat  emergere,  q.  v.] 
To  arise ;  to  come  to  light  "  Unless  a 
a  matter  bappen  to  emerge  after  issue  join- 
ed.*^     jffaUrs  Anal,  sect  1. 

EMERGERE.  Lat  In  old  English  law. 
To  emerge ;  to  arise ;  to  happen.  BracL 
fol.  1  b,  109.  Stat.  Marlhr.  c.  13.  Nwi$ 
injuriis  emersis,  nova  constituuntur  reme- 
dia  ;  as  new  injuries  arise,  new  remedies 
are  ordained.     Fleta,  lib.  2,  c.  2,  §  1.     ]t^ 

mtto  impedlmeiitD  emerglt  ftctio.  The  im- 
pediment remored,  the  action  rises,  (be- 
comes available  or  efiScacions).  Snep. 
Touch,  (by  Preston),  150. 


EMI,  Emmi.  L.  Fr.  In  half;  in  the 
middle.    Kelham. 

EMINENT  DOMAIN.  [Lat  <fmt»t«m 
eminenB.']  The  inherent  sovereign  power 
of  a  state,  which  gives  to  the  legislature 
the  control  of  private  property  for  public 
uses.  2  Kenfa  Com.  339,  and  note. — The 
ultimate  right  of  the  sovereign  power  to 
appropriate  not  only  the  public  property 
but  the  private  property  of  all  the  citizens 
within  tne  territoridi  sovereignty,  to  public 
purposes.  Story,  J.  11  Peters^  R.  420, 
641.  Webster,  arg.  S.  C.  Wood,  C.  J. 
14  Ohio  R.  147,  173,  See  6  Howard's  R. 
631.  4  Ohio  St.  R.  308.  5  Id.  374. 
Id.  140,  148.  29  Mississippi  R.  21,  32. 
26  Vermont  R.  465.  1  Selden's  R. 
434. 

The  original  and  ultimate  property 
claimed  by  the  people  of  a  state,  in  and  to 
all  lands  within  tne  jurisdiction  of  the 
state.*  1  N.  Y.  Rev.  Stat.  [718,]  714, 
§  1.     3  KenCs  Com.  518.     4  Id.  3. 

EMIT,  [from  Lat  emittere,  from  e,  out, 
and  miltere,  to  send.]  To  send  out  or  send 
forth ;  to  put  out ;  to  issue,  as  paper  money 
for  the  purpose  of  circulation. 

In  Scotcn  practice.  To  speak  out ;  to 
state  in  words.  A  prisoner  is  said  to  emit 
a  declaration.     2  AlisofCs  Crim.Pr.  660. 

EMNE  CHRISTEN.  Sax.  Brother  in 
Christ     Spelman. 

EMPALER.  KFr.  To  fence  in.  Em- 
palement ;  a  fencing  in.    Keilw.  30,  pi  2. 

EMPANEL.  The  old  form  of  writing 
Impanel,  (q.  v.)     Cowell.    Blount. 

EMPARKER.  L.  Fr.  [from  en,  in,  and 
parks,  a  pound ;  L.  Lat  xn^rcarei]  To 
impound.     Britt.  c  21,  61. 

EMPARL.  [from  Fr.  enparkr,  emparler, 
to  speak  together.]  The  old  form  oi  imparl, 

!q.  v.^  as  emparlance  was  of  imparlemce, 
q.  V.)  Cowell.  Blount.  Finch's  Law, 
b.  4,  ch.  42.  The  ancient  orthography  is, 
in  strictness,  correct     See  E,  MparUr. 

EMPARLER.  L.  Fr.  To  emparl  or 
imparl  Isser  d'empeirler ;  to  go  out  to 
imparl     Tearb.  P.  5  Edw.  IIL  18. 

EMPARNOURS.  L.  Fr.  Undertakers 
of  suits.     Kelham. 

EMPEROR,  [from  Lat  imperator,  q.  v.] 
Hie  title  of  the  sovereign  or  supreme  mon- 
arch of  an  empire.  Frequently  considered 
as  of  superior  dignity  to  that  of  king, 
although  Blackstone  treats  this  as  ^a  ridi- 
culous notion."     See  1  Bl.  Com.  242. 

EMPESCHER.  L.  Fr.  To  impeach. 
X.  Fr.  Diet.    See  Impeach. 
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EMPE8CHEMENT.  L.  Pr.  Impeach- 
ment    Kelham, 

EMPHYTEUSIS,  EmphyteoM,  Em- 
phiteosis,  Gneco-Lat  [from  Gr.  i^^vn^^if, 
from  ififvrtietv,  to  plant,  or  improve  land.] 
In  ^e  ciril  law.  An  improving  lease ;  a  con- 
tract (of  the  class  termed  consensoal,)  by 
which  houses  or  lands  are  given  to  be  pos- 
sessed for  ever,  (perpetuo  fruenda  traaun- 
tur^)  or,  at  least,  for  a  long  time,  npon  con- 
dition that  the  Land  shall  be  improved,  and 
that  a  small  yearly  rent  or  pension,  (  pen- 
sio  sive  reddituM,)  shall  be  paid  to  the  pro- 
prietor. Inst.  3.  26,  8.  Cooper^s  NoteSy 
in  loc,  HaUifaXy  Anal,  b.  2,  ch  18,  nauL 
9.  See  Cod,  4.  66.  It  is  distingaisbed 
both  from  the  contract  of  sale,  and  the 
contract  of  hiring,  and  rests  on  its  own  pe- 
culiar covenants.  Inst  ub.  9up,  Calv. 
Lex,  It  resembles  the  fee  fenn  and  copy- 
hold estates  of  the  English  law.  See  JSm- 
phyieuia. 

The  right  granted  by  such  a  contract, 
'ju9  emphyteuticum,  or  emphyteuiicarium), 
\e  real  right  by  which  a  person  is  entitled 
to  enjoy  another*s  estate  as  if  it  were  his 
own,  and  to  dispose  of  its  substance,  as  far 
as  can  be  done  without  deteriorating  it.  1 
Mackeld,  Civ,  Law,  357,  §  324.— An  in- 
heritable and  transferable  real  right,  which 
is  granted  by  the  proprietor  of  an  estate  to 
another,  in  consideration  of  a  certain  and 
invariable  rent  to  be  paid  at  the  time  agreed 
upon.     Id,  359,  Eusnfinann's  note. 

The  thing  or  estate  itself,  (bonum  9eu 
prcedium  emphyteuHcarium,)  in  which  such 
a  right  is  given.     Id,  356,  note. 

EMPHYTEUTA.  Gr»co-Lat[fh)mm- 
phyteutii,  q.  v.]  In  the  civil  law.  The 
person  to  whom  an  emphyteuns  is  granted ; 
the  lessee  or  tenant  under  a  contract  of 
emphyteusis,  Calv,  Lex,  1  Mackeld,  Civ, 
Law,  357,  §  324,  325. 

EMPHYTEUTICUS.  Graco-Lat  [from 
Gr.  4;i^»rfiriMf.]  In  the  civil  law.  Founded 
on,  growing  out  of^  or  having  the  character 
of  an  empty  teusis  ;  held  under  an  emphy- 
tetisis,    Z  Bl,  Cam,  232.    Calv,  Lex, 

EMPIRE,  Enpire,  L,  Fr.  To  make 
worse.     Britt,  c  54. 

EMPLEAD.  The  old  (and  strictly,  the 
correct)  form  of  Implead,  (q.  v.)  from  the 
Fr.  empleder,  (q.  v.)  Otherwise  written 
Enpleet,     CoweU, 

EMPLEDER,  Enpleder.  L.  Fr.  To 
implead  Ne  pUder  ne  estre  emplede ; 
neither  to  plead,  nor  to  be  impleaded. 
Britt.  c  83.    See  Id,  c  11.    Ne  emple- 


deront  ne  serront  empledes;  shall  neither 
implead  nor  be  impleaded.     LitL  sect  76. 

EMPLER,  Emplir.  L.  Fr.  To  folfil 
Eelkam. 

EMPORTER.  L.  Fr.  To  carry  away. 
Tearb.  8  Edw.  IIL  2. 

EMPRESTTTO.  Span.  In  Spanish  law. 
Loan ;  a  thing  lent  at  the  request  of  Uie 
borrower.  Whites  New  Secop.  b.  2, 
tit  11,  c.  1. 

EMPREZ,  Empres.  L.Fr.  Aft^;  alter- 
wards.     KeUiam, 

EMPRIMECHIEF.  L.  Fr.  First  of 
all     Eelham, 

EMPRIS.  KPr.   Undertaken.  Eelkaai. 

EMPRISONER,  Enprisaner.  L,  Fr. 
To  imprison.     Britt.  c  66. 

EMPRISONEMENT.  L.  Fr.  Im- 
prisonment Emprisonem^ntpuremprisone- 
ment ;  imprisonment  for  imprisonment 
Britt.  c.  25. 

EMPROMPTER,  Enprampter,  L  Pr. 
To  borrow.  Emprompt ;  borrowed ;  bo^ 
rowing.     Britt,  c  21. 

EMPTI  ACTIO.     See  Ai^tio  ex  empia. 

EMPTIO,  Emtio,  Lat  [from  emere,  to 
buy.]  A  buying  or  purchase.  Calv,  Lex, 
Bract,  foL  61  b.     See  Emtio. 

EMPTIO  ET  VENDITIO.  Lat  Pin- 
chase  and  sale ;  sometimes  translated  emp- 
tion  and  vendition.  Hie  name  of  the  con- 
tract of  sale  in  the  Roman  law.  InsL  3. 
24.  Cod,  4.  38.  Bract  foL  61  b.  FUta, 
lib.  2,  c  58.  ffeinecc  Elem.  Jur,  CHv.  lib. 
8,  tit  24.  Sometimes  made  a  compound 
word, — emptio-venditio.  Hallifax,  Anal 
b.  2,  ch.  18. — A  consensual  contract  to  de- 
liver a  thing  for  a  certain  price.  Heinece,  «6. 
sup, — An  agreement  for  the  seller  to  part 
with  a  thing  for  money  given  to  him  bj 
the  buyer.     3  Salk.  61. 

EMPTOR.  Lat  [from  em^re,  to  buy.] 
In  old  English  law.  A  purveyor.  JFTrta, 
lib.  2,  c  17. 

EMPTOR.  Lat  [from  emere,  to  buy.] 
A  buyer  or  purchaser.  Emptor  tenetur 
venditori  ad  pretium,  et  venditor  emptori,  i 
eonverso,  ad  ipsam  rem  tradendam;  the 
buyer  is  bound  to  the  seller  for  the  price, 
and  the  seller,  h  eonverso,  to  the  buyer,  to 
deliver  the  thing  sold.  Bract,  foL  61  h 
Fleta,  lib.  2,  c.  58,  §  1.     See  Emtor. 

Empttr  emit  qmiii  Hdiimo  potest,  reiditir 
Teidit  qiftm  muimo  poteit.  The  bujer 
purchases  for  the  lowest  price  he  can,  the 
seller  sells  for  the  highest  price  he  can.  i 
Eenfs  Com.  486.  The  law  does  not  in- 
terfere with  the  right  of  each  party  to  mab 
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the  best  bargain  for  lumself,  where  no  im- 
position is  practiced.  Id,  ibid.  The  same 
maxim  is  cited  to  show  that  a  person  can- 
not act  as  agent  for  another  to  sell  property, 
and  become  himself  the  pnrchaser.  4 
Kenfa  Com.  438. 

CftTett  emptor,  (q.  t.)  Let  the  pur- 
chaser take  care. 

EMTIO.  Lat  In  the  civil  law.  Pur- 
chase. This  form  of  the  word  is  used  in 
the  Digests  and  Code.  Dig,  18. 1.  Cod, 
4.49. 

EMTOR.  Lat  In  the  civil  law.  A 
buyer  or  purchaser;  the  buyer.  Dig,  18. 
1.     Cod.  4.  49. 

EMTRIX.  Lat  In  the  civil  law.  A 
female  purchaser;  the  purchaser.  Cod, 
4.  54.  1. 

EN.  L.  Fr.  [Lat  tn.]  In.  En  quel 
eounte,  ou  en  quel  maner,  ou  en  quelfee^  ou 
en  quel  baronie ;  in  what  county,  or  in 
what  manor,  or  in  what  fee,  or  in  what 
barony.     Britt.  c  51. 

Into.  Ze  tenement  $oit  tume  en  restate 
que  il  fait  avaunt;  the  tenement  shall  be 
turned  into  the  estate  which  it  was  before. 
Id.  c.  60.     Tume  en  tretpas.    Id,  ibid. 

ENAPRES.  L.Fr.  Hereafter;  after^ 
wards,     L,  Fr,  Diet, 

EN  ARERE.  L.  Fr.  In  time  past 
Stat,  de  Judaismo.     2  Inst.  506. 

EN  AUTRE  (AUTER)  DROIT.  L.Fr. 
In  another's  rignt     2  £1,  Com.  177. 

ENAVANT.  L.Fr.  In  future ;  for  the 
time  to  come.     Kelham. 

EN  BANKE.  L.  Fr.  In  the  bench. 
1  And,  51. 

EN  B ARRE.  L.  Fr.  In  bar.  Tearh, 
T.  8  Edw.  HL  6. 

EN  BONNE  FOY.  L.  Fr.  In  good 
faith.     Tearh.  T.  4  Edw.  IL  107. 

EN  CERTEIN.  L.  Fr.  In  certain. 
Mysencertein;  put  in  certain ;  reduced  to 
certainty.     Britt.  c  69. 

EN  CHIEFE.  L.  Fr.  [L.  Lat  in  ca- 
pile.']  In  chief.  Que  tenerU  en  chiefe ;  who 
hold  in  chief,  or  in  capite.    Britt.  c  34. 

EN  COSTE.  L.  Fr.  On  the  side;  col- 
lateral   Kelham,    See  Coste. 

EN  COURT.  L.Fr.  In,  or  into  court 
Viendra  en  court ;  shall  come  into  court 
Britt.  c.  26. 

EN  DEMEURE.  Fr.  [Lat  tn  mora,] 
In  delay;  chargeable  with  delay;  guilty 
of  improper  delay ;  in  defeult  FotL  Obi. 
part  1,  ch.  4,  sect  4,  §  3. 

EN  DEMEYNE.  L.  Fr.  In  demesne. 
2ihi  demesne  et  en  severalte.    Britt.  c  42. 


ENFET.  L.Pr.  In&ct  Tearb.M. 
3  Edw.  n.  59. 

ENGROS.  L.Fr.  In  gross ;  by  whole- 
sale.    Britt,  c  21. 

EN  JUGEMENT.  L.  Fr.  In  judg- 
ment ;  in  or  into  court,  (tn  judicio,  q.  v.) 
Co'e  les  pUiee  viendr^  en  jugement;  when 
the  parties  shall  appear  in  court  Britt. 
c.  24. 

EN  JUICIO.  Span.  Judicially;  in  a 
court  of  law ;  in  a  suit  at  law.  WhiU^$ 
New  Becop,  b.  2,  tit  8,  c  1. 

EN  LE  (LA)  MERCIE.  L.  Fr.  pL 
Lat  tn  muerieordia.']  In  mercy.  Bntt, 
c  24.     lAtt.  sect  514. 

EN  LE  PER.  L.  Fr.  Inthejjcr.  En 
leper  et  cui;  in  the  per  and  ctit.  JSn  le 
poit ;  in  the  pat.  Terms  applied,  in  the 
old  books,  to  writs  of  entry.  Beg.  Grig. 
228,  229.  3  Beeves'  Eiet,  34.  See  In 
theper^  &c 

ENMORTMEYNE.  L.  Fr.  [L.  Lat 
tn  m^>rtua  manu,]  Ija.  a  dead  hand;  in 
mortmain.     Britt,  c  43. 

EN  OULTRE.  L.  Fr.  Furthermore. 
Kelham. 

EN  OWEL  MAIN.  L,  Fr.  In  equal 
hand.  Yearb,  M.  5  Edw.  IIL  106.  See 
In  cequali  manu, 

EN  PAIS,  En  pays.  L.  Fr.  [L.  Lat 
tn  patria.]  In  the  country.  Litt.  sect 
618.     ^QQ  In  pais. 

On  the  country.  Se  soient  mys  en 
pays;  put  themselves  on  the  country. 
Bntt,  c  4. 

EN  HAATEi.  Gr.  Broadly;  liberally; 
with  an  allowance.  Dig,  46.  3.  13.  Id, 
46.  8.  12.  2. 

EN  PLEIN  CONTK  L.  Fr.  In  M 
county  court     Artie,  sup.  Chart, 

ENPLEIN(orPLEYN)  VIE.  L.  Fr. 
In  full  life.    Britt,  c.  106. 

ENPOIGNE,^n^n.  L.Fr.  In  hand. 
Quant  le  feoffor  ad  le/ait  en  poigne ;  when 
the  feoffor  hath  the  deed  in  hand.  Idtt, 
sect  375. 

EN  PRIMES.  L.Fr.  [Lat  imprimis.] 
In  the  first  place ;  first  JSritt.  fol.  1.  Id, 
c  26.  This  phrase  constantly  occurs  in 
the  old  French  statutes.  Stat,  Westm,  1, 
c  1.     Artie,  sup.  Chart. 

EN  SON  DAMAGE.  L.  Fr.  [L.  Lat 
tn  damno  suo.]  In  his  damage ;  domg  him 
damage ;  damage  feasant,  (q.  v.)  En  son 
pree,  ou  en  ses  blees,  ou  aillours  en  son 
damage ;  in  his  meadow,  or  in  his  com,  or 
elsewhere  in  his  damage.    Britt.  c  27. 

EN  SON  DEIkEEYNE  GOME  DE  FEE. 
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L.  Fr.  In  his  demesne  as  of  fee.  Britt, 
c  61,  72.    See  Demesne. 

EN  SUSPENCE.  L.  Fr.  In  abeyance. 
Dt/er,  71,  (Fr.  ed.) 

EN  TESMOIGNANCR  L.  Fr.  [Lat 
in  tetUmoniumJ]  In  testimony  or  wihiess. 
jEntesmoipnaneesdesqueuxchoiesnousavons 
fait  /aire  testes  nous  Uttres  everts  ;  in  testi- 
mony whereof  we  have  caosed  these  onr 
letters  to  be  made  patent  (open).  StaL 
Confirm.  Chartarum,  c  7.  An  testimoi^ 
nance  de  quele  ehose^  &c  StaL  ^  Tithes, 
2  Inst.  639. 

EN  VENTRE  SA  MERE.  L.  Fr.  In 
its  mother's  womb.     Britt,  c  118. 

EN  VIE.  L.Fr.  In  life ;  alive.  Britt. 
c.  50. 

ENABLING  STATUTE.  In  English 
law.  The  statnte  32  Hen.  VIII.  c  28,  by 
which  tenants  in  tail,  hosbands  seised  in 
right  of  their  wives,  and  persons  seised  of 
an  estate  of  fee  simple  in  right  of  their 
churches,  were  empowered  or  enabled  to 
make  leases  to  endure  for  their  lives,  or 
twenty-one  years,  which  conld  not  do  so 
before.  2  Bl.  Com.  319.  Co.  Litt.  44  a. 
8  Steph.  Com.  139. 

ENACT.  To  put  into  the  form  of  an 
act  \*  to  make,  as  a  Uw ;  to  pass,  as  a  bill, 
into  a  law ;  to  give  legislative  sanction  to  a 
bill.      Webster. 

ENBEVERER.  L.  Fr.  To  water,  (as 
cattle).     Britt.  c  61. 

ENBLER.  L.  Fr.  To  sow.  Enblee, 
enhlaye  ;  sown. 

ENBOSOGNEZ.  L.  Fr.  Engaged  in 
business.     Kelham. 

ENBREVER.  L.  Fr.  To  write  down 
in  short;  to  abbreviate,  or, in  old  language, 
imbreviate  ;  to  put  into  a  schedule.  Bntt 
c.  1.     See  Imbreviare. 

ENCAUSTUM.  Lat  In  the  civil  kw. 
A  kind  of  ink  or  writing  fluid  appropriated 
to  the  use  of  the  emperor.  Cod.  I.  23.  6. 
See  Incaustum. 

ENC  AVER.  L.Fr.  To  beware.  Kel- 
ham. 

ENCEA,  JWi.  L.Fr.  So;  also;  af- 
terwards.    Kelham. 

ENCEINT,  Enceynt,  EnsimL  L.  Fr. 
Pregnant ;  with  child.  Kneeynte  de  enfaunt 
Britt.  c.  24. 

ENCEPPER.  L.  Fr.  To  confine;  to 
put  into  the  stocks.  (?)     Britt.  c  49. 

ENCHASER.  L.  Fr.  To  chase  or 
hunt;  to  drive;  to  compel  L.  Fr,  Diet 
Kelham. 

ENCHAZ  ET  RECHAZ.    K  Fr.    In- 


chace  and  outchace ;  the  right  of  driving 
cattle  to  and  from  a  common.    Kdham. 

ENCHESON,  Knchesson,  Enehastm,  &h 
ehisouy  Acheson.  L.  Fr.  Cause;  reason; 
occasion.  Par  quel  enche^on  il  se  neya ; 
for  what  reason  he  drowned  himsdl  Britt 
c  1.  Par  encheson  de  matrimoyne;  in 
consideration  of  marriage.  Id.  c  34 
Sans  reasonable  encheson ;  without  reaaoih 
able  cause.     StaL  Westm.  1,  c  6. 

ENCL  L.  Fr.  So;  also;  afterwaid& 
Kelham. 

ENCLAMER.  L.  Fr.  To  daim.  En- 
clamaunt  fraunk  tenement ;  claiming  the 
freehold.     BritL  c  42.     Id.  c  70. 

ENCLORER.  L.Fr.  To  enclose.  BritL 
c  61.  Endos  ;  enclosed;  shut  in,  or  shot 
up.     Id.  ibid.     Id.  c  33. 

ENCLOSK  In  Scotch  practice.  To 
shut  up  a  jury,  after  the  case  has  been  sab- 
mitted  to  them.  2  AlisoiCs  Crim.  Pr. 
634.     "Enclosure  of  the  jury.*'     Id.  635. 

ENCOIRES.  L.  Fr.  Besides.  Kel- 
ham. 

ENCOMBRER,  ^ncttwftm-.  L.Fr.  To 
encumber  or  hinder.  BritL  c  68.  JSm- 
combrement;  hindrance  or  encumbnmee. 
Id.  c  75. 

To  possess  a  church ;  to  be  the  incion- 
bent     Id.  c  92. 

ENCONTER,  Encontre,  Eneeunter,  En- 
eountre.  L.  Fr.  [Lat.  coiUra.']  Against; 
in  opposition  to ;  in  violation  of  BritL 
foL  3.  Id.  c  93,  et  passim.  Oonf.  Cartar. 
25  Edw.  L 

ENCOUPER.  L.Fr.  [hsLineulpm,] 
To  accuse  or  charge.  Encoupe  ;  accused. 
BritL  c.  4,110. 

ENCOURER.  L.Fr.  [Lat  tjwwmre.1 
To  run ;  to  run  against,  or  bar.  Car  mu 
temps  en  ceo  cos  ne luyencoure  ;  tonotime 
in  this  case  runs  a^unsthim.     BritL  c  38. 

ENCRECER.  L.  Fr.  To  acoTie;  to 
increase.     Kelham^ 

ENCRES.  L.Fr.  Increase;  accre^n. 
Si  Pencres  eyt  espe  si  souHl,  que  nul  nepoet 
voter  ne  aperceyver  eel  encres  que  luy  eyt 
estre  encru  par  proces  de  temps  ;  if  the  in- 
crease have  been  so  imperceptible  that  none 
might  see  nor  perceive  such  increase  which 
may  have  accrued  by  process  of  taoM^ 
BritL  c  33. 

ENCROACH,  [from  L.  Fr.  enerocker, 
q.  v.]  To  gain  unlawfully  upon  the  riHits 
or  possession  of  another;  to  take  more  Uiaa 
is  one's  right  or  due.*  "  If  the  tenant  hc^ds 
by  f^ty  and  a  hawk,  and  ^  lord  oi- 
croocAtff  a  horse."    Plowd.^SL    ^'Kthe 
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tenant  holds  by  fealty  and  2«.  rent,  and 
the  lord  encroaches  4s.  or  if  the  tenant  holds 
by  one  horse  and  the  lord  encroaches  two 
horses.^  Id.  ibid.  Applied  to  the  taking 
of  fees  by  the  clerks  of  a  court  1  Leon.  6. 
Cowell  derives  this  word  from  the  Fr.  ac- 
crocherj  in  which  he  is  followed  by  Web- 
ster. Bat  the  L.  Fr.  encrocher  (q.  v.)  was 
constantly  used.  Anciently  written  In- 
croch,  (q.  V.)     See  Accroach. 

ENCROACHMENT.  pL  Fr.  encroche- 
ment.l  An  unlawful  gaining  upon  the 
rights  or  possessions  of  another.     Cowell. 

ENCROCHER.  L.  Fr.  To  pull  or 
draw  to,  as  with  a  hook,  (croc)  ;  to  take 
more  than  is  due.*  Plowd.  94, 96,  (Fr.  ed.) 
ENCUMBRANCK  [from  L.  Fr.  evr 
combrer.'\  A  burden  or  charge  upon  pro- 
perty, such  as  a  mortgi^.  See  Incum- 
brance. 

ENCURRED.  An  old  form  of  In- 
curred.    1  Leon.  18. 

ENCUSER.  L.  Fr.  To  accuse.  En- 
cuse  ;  accused.     Britt.  c.  4,  22. 

EnciLsemmt ;  accusation.     Id.  c.  22. 
Encusour;  an  accuser.     Id.  c.  4. 
ENCZ.     L.Fr.     But     Kelham. 
END.      Object;    intent      Things  are 
construed  accordbg  to  the  end.    Finches 
Lawy  b.  1,  ch.  8,  num.  10. 

END  AND  EXPIRATION.  Held  to 
be  synonymous  terms.     Plowd.  198. 

ENDEBTED.  An  old  form  oi  Indebted. 
3  Leon.  206. 

ENDENT,  Endente.  L  Fr.  Indented ; 
cut  or  divided  in  a  line  resembling  the  teeth 
of  a  saw.  Issint  que  rescript  sott  endente, 
et  qtie  les  justices  eyent  la  une  partie,  et 
r  autre  par  tie  remeigne  as  presentours  ;  so 
that  the  writing  be  indented,  and  that  the 
justices  shall  have  one  part,  and  the  other 
part  shall  remain  witn  the  presentors. 
BritL  c  2.  Deyvent  estre  doubles^  trebles 
et  endentes.  Id.  c  89.  Per  fait  endente  ; 
by  deed  indented.  lAtt.  sect  2lY.  En 
fails  endentes.  Id.  sect  370.  See  Indent 
ENBENTURE.  L.Fr.  An  indenture. 
Litt.  sect.  370.     See  Indenture. 

ENDICT.  The  old  form  of  Indict. 
Keilw.  25  b. 

ENDICTMENT.  The  old  form  of /»- 
dictment.  Eeilw.25,  S  Leon.  140.  Used 
by  CJowell 

ENBITE.    An  old  form  of  Indict,  (q.  v. J 

Formed  directly  from  the  Fr.  enditer,  (q.  v.) 

ENBITEMENT.    An  old  form  of  In- 

dictmentf  used  by  Cowell  and  Blount;  and 

derived  ftom  the  Fr.  enditer^  (q.  v.) 


ENDITER,  Endicter.  L.  Fr.  To  in- 
dict Endite,  endites;  indicted.  Britt. 
c.  1,  16.  Enditees.  Yearb.  T.  7  Hen. 
VI.  18. 

ENDORCER.  L.  Fr.  To  endorse. 
Dyer,  1,  (Fr.  ed.) 

ENDORMIR.  L.Fr.  To  sleep;  to  be 
or  become  dormant  Endormy  ;  dormant 
or  suspended.     Britt.  c  108. 

ENDORSE,  [from  L.  Fr.  endorser,  en^ 
dorcer.Ji  To  put  on  the  back,  (en  dorse). 
To  write  on  the  back ;  to  back,  (q.  v.) 

In  mercantile  law.  To  write  one's  name 
on  the  back  of  a  bill,  note  or  check.  See 
Indorse. 

Endorse  is  still  used  in  preference  to  In- 
dorse by  writers  of  high  authority,  and  is 
undoubtedly  the  correct  form,  if  the  word 
is  to  be  considered  as  directly  formed  from 
the  French.  3  Eenfs  Com.  88 — 93. 
Seei^. 

ENDORSEMENT.  See  Endorse,  In- 
dorsement. 

ENDORSER.     See  Endorse,  Indorser. 

ENDOSSER.  L.Fr.  To  endorse.  Fet 
Assaver,  §  28. 

ENDOWMENT.  LFr.andEng.  [L. 
Lat  dotatio.ll  The  assignment  or  bestow- 
ment  of  dower  to,  or  upon  a  woman.  2 
BL  Com.  135. 

The  providing  for  the  officiating  ministers 
of  a  church,  by  setting  apart  a  certain  por- 
tion of  lands,  &c.  for  their  maintenance, 
Ac.  Id.  21.  1  Bl.  Com.  387.  3  Steph. 
Com.  111.  It  has  no  reference  to  build- 
ing or  providing  a  site.  36  Eng.  Law  <& 
Eq.  R.  433. 

The  provision  itself,  so  made ;  {dos  eccle- 
sioe).     Com.  Dig.  Dismes,  B. 

ENEMIABLEMENT.  L.  Fr.  In  a 
hostile  manner.     Kelham. 

ENEMY.  [Lat  hostls.}  In  the  law  of 
nations.  A  hostile  nation;  a  nation  or 
power  at  war  with  another,  or  against  whom 
a  war  is  declared  or  carried  on ;  the  whole 
body  of  a  nation  at  war  with  another.  See 
1  Kent's  Com.  94. 

A  citizen  or  subject  of  a  hostile  nation. 
See  Id. 

ENFANT.  The  old  form  of  Infant.  3 
Leon.  113. 

ENFAUNT.  L.Fr.  [from  Lat  en/an*.] 
An  infant,  (child^.     Britt.  c.  107. 

An  infant  or  mmor.  Enfaunt  dedens  age; 
an  infant  under  age.     Britt.  c.  64,  126. 

ENFEOFF.     [L  LaLfeofare,  infeudare, 

v.]    To  give,  bestow  or  convey  a  fee  or 
:e£     2  BL  Com.  310.     See  Feoffment. 


Digitized  by 


Google 


ENG 


(544) 


ENa 


ENFERGES.  L.  Fr.  Put  in  irona. 
Kelkam. 

ENFORM.  The  old  form  of  It^orm. 
2  Leon,  3. 

ENFOURNER.  L.  Fr.  To  perform. 
Enfoumy  ;  performed.  Yearh.  M.  3  Edw. 
1L49. 

ENFORMER.  L.Fr.  To  inform.  Britt. 
c  84,  96. 

ENFRANCHISK  [from  L.  Fr.  enfraun- 
ehivy  q.  v.]  To  make  free.  See  Enfnm- 
chUement. 

To  incorporate  a  person  into  any  body 
politic  or  corporation ;  to  make  a  person  a 
free   denizen.     Cowell.     Blount     Termes 

ENFRANCHISEMENT.  L.Fr.andEng. 
[from  enfraunchiry  q.  v.]  The  act  of  making 
a  person  free,  as  a  vulein  or  bondman.  En- 
franchisement is  a  more  general  word  than 
manumission,  for  that  is  properly  applied 
to  a  villein.  Every  manumission  is  an 
enfranchisement,  but  every  enfranchise- 
ment is  not  a  manumission.  Co,  Litt. 
137  b. 

The  incorporating  a  person  into  any  so- 
ciety or  body  politic,  and  thereby  impart- 
ing to  him  its  liberties  and  privileges. 
Cowell,  Termes  de  la  Ley,  11  Co,  91. 
The  making  a  man  free  of  a  company  or 
corporation.     Co,  Litt.  137  b. 

ENFRANCHISEMENT  OF  COPY- 
HOLDS. In  English  law.  The  conversion 
of  copyhold  into  freehold  tenure,  by  a  con- 
veyance of  the  fee  simple  of  the  property 
from  the  lord  of  the  manor  to  the  copy- 
holder, or  by  a  release  from  the  lord  of  all 
seigniorial  rights,  Ac,  which  destroys  the 
customary  descent,  and  also  all  rights  and 
privileges  annexed  to  the  copyholder's  es- 
tate. 1  WatkiM  on  Copyholds,  362. 
Scrivenon  Copyholds,  616.  2  Stepk,  Com, 
61.  1  Id,  208.  1  Crahh's  Real  Prop, 
693,  695,  §§  894,  895,  897. 

ENFRAUNCHIR,  En/ranchir,     L.  Fr. 

5 from  en,  in,  and  fraunk,  free.]  To  make 
ree ;  to  confer  a  privilege  or  liberty ;  to 
enfranchise,  (q.  v.)  En/raunchys  par  char- 
tres,     Britt,  c.  120. 

E^FREl^DRE,  En/reinder,  L.Fr.  To 
break;  to  violate  or  infringe.  L.Fr,  Diet, 
Enfreint,  broken.  I>yer,  45,  (Fr.  ed.) 
Nostre  peas  enfreynt ;  our  peace  broken. 
Britt,  c.  29. 

ENGAGEMENT,  [from  L.  Fr.  wi^a^er, 
q.  v.]     A  binding  by  gage  or  pledge. 

Obligation  by  agreement  or  contract 
Webster. 


ENGAGER.  L.  Fr.  To  pledge.  Kd- 
ham.     See  Gage. 

ENGEINE.  L  Fr.  Ingenuity;  skiU 
to  apprehend  another's  meaning.  I>yer,  57. 

ENGENDRER.  L.  FrTTo  b^et,  or 
engender.     BritU  c.  36. 

ENGENDRURE.  L.  Fr.  [from  euga^ 
rfrer,  q.  v.J     Issue.     Britt  c  77. 

ENGETTER.  L.Fr.  To  eject;  to  cast 
or  throw  out  Engette ;  ejected.  Jrtit 
c  32,  34,  40. 

ENGIN,  JS^Aetfi.  L.  Fr.  Hlde^; 
deceit ;  fraud.    Kelham,     See  Engyn. 

"ENGINE,"  said  to  be  a  word  of  veiy 
general  signification ;  and  when  uaed  in  u 
act,  its  meaning  must  be  sought  out  fr(Hn 
the  act  itself^  and  the  language  which  sa^ 
rounds  it,  and  also  frx>m  other  acts  in  pari 
materiel,  in  which  it  occurs.  Abbott,  J. 
Q  M,  it  S.  192.  In  alarge sense,  ita^plies 
to  all  utensils  and  tools  which  afford  the 
means  of  carrying  on  a  trade.  But  in  s 
more  limited  sense  it  means  a  thing  of  con- 
siderable dimensions,  of  a  fixed  or  penna- 
nent  nature,  analogous  to  an  erection  or 
buildTmg.     Id.  182. 

ENGLECERY,  Engltckerie,  Englesdierie, 
Engleschery,    L.  Fr.  and  Eng.     [L  Lat 
Englescheria,  Engleceria,  Anglesckeria,]  In 
old  En^ish  law.     The  fact  of  being  an 
Englishman;   Englishery;  (AngUetas,  no- 
tivitas  Anglica).     Spelman,  voc  Engleehe- 
ria.     Bract,  foL  135.     FUta,  lib.  1,  c.  3a 
2  Beeves'  Hist,  22.     4  BL  Com,  195.    In 
Bracton^s  time  it  was  the  law  that,  where 
a  person  was  found  killed,  he  was  {»«»uraed 
to  be  a  Frenchman,  (Frandgenoj)  unl^s 
Engleschery,  (that  is  tne  fiict  of  ins  beii^ 
an  Englishman,)  was  proved  by  the  rela- 
tions and  presented  before  the  justices. 
Bract,  ub,  sup,     Britt  c  6.     This  law  was 
introduced  first  by  Canute  and  afterwards 
by  William  the  Conqueror,  for  the  greater 
protection  of  their  respective  subjects  from 
assassination ;   a  much  heavier  fine  beiiu^ 
imposed  upon  the  vill  or  hundred,  for  kif 
ling  a  Dane  or  Norman,  than  a  naidve. 
Spelman,     It  was  an  object,  therefore,  to 
prove  Engleschery,  which  relieved  the  coun- 
try from  this  burden.     Id.     4  Bt  Com. 
195.     Englishery  was  abolished  by  statute 
14  Edw.  ni.  c  4.     Id.  ibid. 

ENGLETERRE.  L.Fr.  England.  Britt 
foLl. 

ENGLEYS.     L.Fr.     English;  an  Eng- 
lishman.   Britt  c.  6.    Engloys.    Byer^  92. 

ENGUSHERY.     See  EngUcery. 

ENGROSS,    [from  Fr.  en,  in,  and  gnM, 
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^rowe,  lai^.]  In  practice.  To  write  in  a 
gross, or  fer^ strong hancL  IBI,  Com.  ISZ, 

To  copy  in  a  large  or  fair  hand ;  to  copy 
upon  parchment  or  stamped  paper;  to 
copy  a  paper  for  the  purpose  of  filmg. 

In  Old*  convey ancmg,  a  fine  was  said 
to  be  engrouedy  when  the  chirogi^pher 
made  the  indentures  of  the  fine,  and  de- 
livered them  to  the  p»ty  to  whom  the 
conusance  was  made.     5  (7o.  39  b. 

In  criminal  law.  To  buy  up  any  com- 
modity in  large  quantities,  so  as  to  obtain 
the  exclusive  possession  or  monopoly  of  it, 
with  an  intent  to  sell  it  at  an  unreasonable 
price.*    4  BL  Com^  158.    See  Engrossing. 

ENGROSSER.  [I*  Lat  ingrossator.'] 
A  clerk  or  copyist 

One  who  practices,  or  is  guilty  of  en- 
grossing.    See  Engrossing, 

ENGROSSING.    InEngUshlaw.    The 

S^ng  into  one^s  possession,  or  buying  up 
ge  quantities  of  corn,  [grain,]  or  other 
dead  victuals,  with  intent  to  sell  them 
again.  The  total  engrossing  of  any  other 
commodity,  with  intent  to  sell  it  at  an  un- 
reasonable price.  4^/.  Com.  168, 159.  This 
was,  until  recently,  a  misdemeanour,  pun- 
ishable by  fine  and  imprisonment.  Id. 
ibid.  Steph.  Crim.  Law,  95.  Now  repealed 
by  7  &  8  Vict.  c.  24.  4  Steph.  Com.  291, 
not^ 

ENGYN,  Migin,  Ingen,  Ingene.  L  Fr. 
rfrom  Lat  ingemum,  contrivance.]  Fraud ; 
deceit ;  ill  design.     Britt,  c  4. 

ENH  ABLER.  L.  Fr.  To  enable.  Kelham. 

ENHAUNCER.  L.  Fr.  To  raise;  to 
Kfb  up ;  to  set  up.  Enkaunce;  raised.  Ou 
enbaunce  ou  abatu;  raised  or  lowered. 
JBriit.  c  61.    Applied  to  material  objects. 

ENHERITANCE.  L.  Fr.  and  Enff. 
The  old  form  of  inheritance^  (q.  v.)  CowelL 

ENHERITER.  L.  Fr.  To  inherit 
Cmstnj  one  doit  enkeriter  al  pere  doit  tn- 

keriter  si  f iti.  He  who  should  have  inherited 
to  the  father  shall  inherit  to  the  son.  See 
Cestui.       

ENHERITRIX.  L.  Lat  A  female  heir. 
3  Zeon.  190. 

ENITIA,  (ENICIA)  PARS.  L.  Lat 
In  old  English  law.  The  part  or  share  of 
the  eldest  The  part  whicn  the  eldest  sis- 
ter had,  where  a  partition  of  lands  was 
inade  by  friends  chosen  by  agreement  of 
parceners,  and  she  chose  nrst  one  of  the 
parts  so  divided  Liit.  sect  244,  245. 
Co.  Liit.  166  b.  Stat.  Marlbr.  c.  9.  Reg. 
Grig.  177.  Enitia  pars  semper  prceferenda 
est  propter  privilegium  cetatis  ;  the  part  of 

Vol.  L 


the  eldest  is  always  to  be  preferred  on  ac- 
count of  the  privilege  of  age.  Co.  Liit. 
tib.  sup.     See  Eisnetta,  Esnecy. 

ENJOIN,  [from  L.  Fr.  enjoyndre ;  Lat 
injungere.']  To  impose  or  lay  upon ;  to  lay 
a  command  upon  ;  to  command. 

In  practice.  To  command  a  person  to 
refrain  from  doing  a  thing ;  to  prohibit  or  re- 
strain by  express  command.  See  Injunction. 

ENJOYNDRE.  L.  Fr.  To  command ; 
to  enjoin.  Et  puis  lour  soit  enjoynt  que 
si,  «fec. ;  and  afterwards  it  shall  be  enjoined 
upon  them,  that  if,  &c.  Britt.  c.  29.  See 
Id.  cc.  70,  74. 

ENKE.  L.  Fr.  Ink.  Diversite  de 
mayn,  ou  de  enke  en  Vescripture  ;  difference 
of  hand  or  of  ink  in  the  writing.  Britt. 
c28. 

The  English  word  inJc,  though  closely 
and  obviously  formed  from  the  French, 
follows  the  Latin  incaustum,  in  its  initial 
letter.     See  E,  Incaustum. 

ENLARGE,  Inlarge.  [from  L.  Fr.  en- 
larger,  q.  v.]  In  old  law.  To  set  at  large ;  to 
release  from  custody.  Selden,  arg.  3  State 
Trials,  109. 

ENLARGE,  [from  L.  Fr.  enlarger, 
q.  v.]  In  practice.  To  extend ;  to  add 
to;  to  grant  further  time.  To  enlarge  a 
rule  is  to  extend  the  time  for  a  party  to 
show  cause  under  it    Holthouse. 

ENLARGER.  L.  Fr.  To  enlarge ;  to 
make  more  comprehensive ;  to  make  wider. 
Applied  both  to  rights  and  to  material  ob- 
jects. Puit  home  enlarger  le  don  ;  a  man 
may  enlarge  the  gifti,  Britt.  c.  39.  Chemyn 
enlargy ;  a  way  or  road  enlarged  or 
widened.     Id.  c.  63. 

ENLARGER  L'ESTATE.  L.  Fr.  In 
conveyancing.  The  enlarging  of  an  estate ; 
as  where  an  immediate  remainder-man  in 
fee  releases  all  his  right  to  the  particular 
tenant  in  possession,  and  his  heirs;  this 
gives  the  latter  the  estate  in  fee.  2  Bl.  Com. 
324.     Litt.  sect  466.     1  Steph.  Com.  480. 

ENLARGING  STATUTE.  A  reme- 
dial statute  which  enlarges  or  extends  the 
common  law.     1  Bl.  Com.  86,  87. 

ENLOST,  (En  Post).  L.  Fr.  In  the 
army.    Kelham. 

ENHfOYER,  Enoyer.  L.Fr.  To  annul. 
Kelham. 

ENOR.     L.Fr.     Honor.    Kelham. 

ENORMIS.  Lat  [from  e,  out  of,  and 
norma,  rule.]  Out  of  rule  or  measure; 
irregular;  immoderate;  excessive. 

Out  of  rule  or  law;  against  law;  unlaw- 
ful; wrongful     See  Enormia. 
35 
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Enormous ;  heinous.  EfwrmiM  tratupreM- 
no;  a  heinous  trespass.  Stat.  Westm,  2,  c  29. 

ENORMIA,  L.  Lat  [from  enomUt, 
q.  T.]  In  old  practice  and  pleading.  Un- 
lawful or  wrongful  acts ;  wrongs.  Ut  alia 
enormia  ;  and  other  wrongs.  This  phrase 
constantly  occurs  in  the  old  writs  of  tres- 
pass in  the  Register.  Reg,  Orig.  92  h,  93. 
It  occurs  also  in  the  old  declarations  in 
trespass,  and  is  literally  translated  in  the 
modem  forms ;  the  original  alia  enormia 
being  still  retained  as  the  name  of  the 
clause  containing  it     See  Alia  enormia, 

ENORMOUS,  [from  Latenormw,q.  v.] 
Aggravated.  "  So  enormous  a  trespass." 
VaugK  115.  Written  "  enormious,"  in 
some  of  the  old  books.  Enormioun  is  where 
a  thing  is  made  without  a  rule  or  against 
law.     Browrd,  part  2,  19. 

ENOUNDEZ.  L.  Fr.  Overflowed  KeU 
ham, 

ENPARLER.  L.  Fr.  In  old  practice. 
To  speak  or  talk  together ;  to  emparl  or 
imparl  Applied  by  Britton  to  the  delibe- 
ration of  a  jury.  Et  tauntost  voysent  Us 
jurours  en  une  part  par  eux  mesmes,  pur 
enparler ;  and  presently  the  jurors  shall  go 
to  one  side  fasidel  by  themselves,  to  imparl 
or  talk  togetner.  Britt,  c.  52.  Ove  vVe  cong^ 
nous  voulons  enparler  ;  with  your  leave,  we 
will  imparl.     Yearh.  P.  7  Hen.  VI.  18. 

ENPEIRANT.  L.  Fr.  Impairing.  KeU 
ham,     Enpeirez ;  impaired.     Jd, 

ENPLEET.     An  old  form  of  Implead, 

ENPORTER.  L.  Fr.  To  carry  away. 
Kelham, 

ENPRISONER.  L.  Fr.  To  imprison. 
Britt,  c.  ^^,     See  Emprisoner. 

ENPROUER,  Enprower,  L.  Fr.  To 
improve.     Britt,  c  67.     Kelham, 

ENQUERER.  L.  Fr.  [from  Lat  inqui- 
rere.]  To  inquire ;  to  make  inquiry.  Britt, 
c  51.  Enquerge ;  he  shall  mquire.  Id, 
c.  1. 

ENQUEST.  L.  Fr.  and  Eng.  TFr.  en- 
quite;  from  Fr.  enquerer^  q.  v.J  inquisi- 
tion or  inquiry ;  an  inquest ;  the  mquisition 
of  a  jury.     Britt,  cc.  1,  33. 

A  jury.  Yearb,  M.  3  Edw.  XL  66.  Zitt, 
sect  368. 

Enquest  was  the  old  English  form  of  /n- 
questy  and  is  used  bv  Cowell.     1  Leon,  6. 

ENQUORE.  L.Fr.  Yet;  still.  Kelham, 

ENRACEli.  L.  Fr.  To  pull  up  by  the 
roots.     Kelham, 

ENROLL,  [from  L.  Fr.  enrouler  ;  L. 
Lat  irrotulare,]  In  practice.  To  put  in, 
or  OD  a  roll ;  to  write,  transcribe  or  enter 


on  a  roll  of  parchment,  or  other  matariaL 
See  Roll,  Enrouler. 

To  enter  on  record,  as  a  decree  in  chan- 
cery.    2  DamelVs  Chanc.  Pract  1220. 

To  record,  as  a  deed.  StaL  27  Rett, 
VIIL  c  16. 

InroU  was  an  old  English  form  of  this 
word,  which  is  used  by  Cowell,  and  adopt- 
ed by  some  modem  writers. 

ENTiOLLMENT.  [from  L.  Fr.  emnmU- 
ment ;  L.  Lat  irrotulatio,'\  An  entering 
on  a  roll,  or  on  record ;  the  recording  of  a 
deed.  See  Enroll.  Written  by  Cowell, 
InroUment, 

ENROULER.  L.  Fr.  [from  en,  in  or 
on,  and  roule,  a  roll.]  To  enroll ;  to  pot 
or  write  on  a  roll  Enrouler  en  rode  de 
coroner ;  to  enroll  on  the  roll  of  the  coro- 
ner. Britt,  c  1.  Les  nosmes  des  fut^ 
soient  enroules  de  deux  routes  ;  the  names 
of  the  fugitives  shall  be  enrolled  in  two 
rolls.     Id,  c.  26. 

ENROULEMENT,  EnrouUemenL  L 
Fr.  Enrollment  Owenroulementrfe  court 
que  ports  record  ;  or  enrollment  of  a  comt 
of  record.    Britt,  c  67.    Fet  Assaver,  §  1 7. 

ENS.  L.Lat  Being ;  existence.  3^^ 
Com,  322. 

ENS.     L.  Fr.     In ;  within.    Kdham. 

ENSEAL,  [from  L.  Fr.  enseler,  q. 
To  seaL  Ensealing  is  still  nsed  as  a  foi 
word  in  conveyancing. 

ENSECCHER.  L.  Fr.  Todry.ordiy 
up.  Sometimes  written  ensercher,  A  fower^ 
ensercher,  d:  a  carter ;  to  dig,  diy  and 
carry  away.  M.  7  Edw.  IIL  1.  Enieceki; 
dried.  Kelham,  Ensekchies,  in  T,  5  Edw. 
III.  16,  is  the  same  word.  Fowes  ensek- 
ehies  ;  dry  or  withered  wood  cut  down. 

ENSELER.  L.  Fr.  To  seal  Ensde 
desouth  les  seals  de  jurours  ;  sealed  under 
the  seals  of  the  jurors.  BritL  c  58.  En- 
sele  de  son  seal ;  sealed  with  his  seal  Id, 
c  121.  Ensellomes;  we  sealed.  Yearh, 
H.  12  Hen.  VL  7. 

ENSEMENT,  ^Twemmf.  L  Fr.  Also; 
likewise;  in  like  manner.  Stat  GlocesL 
c  4.     Kelham, 

ENSENSER.  L.  Fr.  To  inform ;  to 
instruct  Kelham.  Ensenses;  instnti^ed. 
Britt,  c  4. 

ENSERVE.  L.  Fr.  [from  ouenwr, 
q.  v.]  Servile;  subject  to  service;  tbe 
opposite  of  free.  Ascuns  frauncheSy  et  as- 
cuns  enserves ;  some  fr^e,  and  some  serrik. 
Britt,  c  54. 

ENSERVER.  L.  Fr.  To  make  snliject 
to  a  service  or  aerritude.    BriU.  a  54. 
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ENSEVILIR.  L.  Fr.  [from  Lat  »epe- 
Hre,  to  bury.]  To  bury.  Ensevely ;  buried. 
Britt.  c.  11. 

EXSEYNER.  L.  Fr.  To  show;  to 
point  out     Kelham, 

ENSI,  ^Twy.  L.Fr.  So;  thus;  also; 
iD  like  manner.  Kelkatn.  Unsi  totes 
votes ;  provided  always.     Id. 

ENSIWER,  Ensuer.  L.  Fr.  To  ensue ; 
to  follow.  Autrement  ensiweit  cele  duresse; 
otherwise  this  hardship  would  ensue. 
Yearb.  T.  1  Edw.  II.  10.  Autrement  en- 
swereit  graunt  mischief,     M.  3  Edw.  II.  56. 

ENT.  L.  Fr.  In ;  in  the  mean  time. 
Kelham, 

ENTAIL.  PL  Fr.  entaille,']  A  fee  en- 
tailed ;  that  is,  abridged,  curtailed  or  limit- 
ed to  certain  heirs.*  CowelL  Blount.  2 
BL  Cotn.  112,  et  seq.  See  To  entail,  Fee 
tail. 

To  ENTAIL,  [from  L.  Fr.  tailler,  from 
L.  Lat  talliare,  to  cut,  cut  off  or  limit] 
To  create  an  estate  in  tail ;  to  settle  an  es- 
tate according  to  a  certain  rule  of  descent ; 
to  limit  to  certain  heirs.*  2  Bl.  Com.  113, 
et  sea.     See  Tail. 

ENTENCION.  L.  Fr.  [from  Lat  in- 
tentio^  q.  v.]  In  old  pleading.  A  plain- 
tiff's count  or  declaration.  Britt.  c.  92. 
See  Entente. 

ENTENDAUNT.  L.  Fr.  [from  entm- 
dre,  a.  v.]     Attendant     Britt.  foL  1  b. 

ENTENDEMENT.  L.  Fr.  [from  en. 
tendre,  q.  v.]  Understanding;  meaning; 
signification.  En  ceo  mot,  mort,  y  cui  dou- 
ble entendement ;  in  this  word  mort,  (dead,) 
there  is  a  double  meaning.  Britt.  c  92. 
See  Id.  c.  53. 

ENTENDMENT.  The  old  form  of  7»- 
tendment,  (q.  v.)  derived  directly  from  the 
Fr.  Entendement,  (q.  v.)  and  used  by 
Cowell  to  denote  the  true  meaning  or 
signification  of  a  word  or  sentence ;  that  is, 
the  understanding  or  construction  of  law. 

ENTENDRE.  L.  Fr.  To  understand. 
E^t  fait  a  entendre  ;  and  it  is  to  be  under- 
stood.    Britt.  c  40. 

To  intend.     L.  Fr.  Diet. 

To  attend.     Kelham. 

ENTENT.  L.Fr.  Understanding.  A 
ma  entent;  according  to  my  understand- 
ing; as  I  understand  it  Yearb.  M.  9  Hen. 
VI.  3. 

ENTENTR  L.  Fr.  [L.  Lat  intentio, 
q.  v.]  In  old  pleading.  The  plaintiff's 
count,  or  declaration  in  a  real  action.  Et 
puis  die  le  pleynttffe  sa  entente  solonc  les 
pointz  del  brefe  original ;   and  then  the 


plaintiff  shall  say  (or  repeat)  his  count,  ac- 
cording to  the  points  of  the  original  writ 
BHtt.  c.  74.     See  Id.  c.  75,  91,  47. 

ENTER,  [from  L.  Fr.  entrer,  (q.  v.)  ; 
L.  Lat  intrare^  To  take  actual  possession 
of  lands ;  to  go  into,  or  upon  them.  See 
Entry.  Said  to  be  not  confined  to  the 
original  act  of  going  upon  the  hind.  3 
Jonei^  Law  R.  298. 

In  practice.  To  place  a  thing  properly 
before  a  court,  and  usually  in  writing ;  to 
put  upon,  or  among  its  records ;  as  to  enter 
an  appearance,  rule  or  judgment  The 
word  has  nearly  the  same  sense  of  setting 
doum  in  writing,  either  at  large,  or  in  an 
abridged  form,  as  in  mercantile  accounts. 

ENTER,  Entre.  L.  Fr.  In;  within. 
See  Entre.  Enter  mains ;  in  his  hands. 
Kelham. 

ENTERCEUR.  L.  Fr.  A  party  chal- 
lenging (claiming)  goods;  he  who  has 
placed  them  in  the  hands  of  a  third  person. 
Kelham. 

ENTERFERER.  L.  Fr.  To  exchange 
blows  in  a  combat  Yearb.  M.  4  Edw. 
m.  12. 

ENTERING.     See  ^n/ry. 

ENTERLESSR  L.  Fr.  Left  out; 
omitted.  Stat,  of  Additions,  1  Hen.  V.  a 
5.  2  Inst.  665.  Enterlessant ;  leaving 
out     Yearb.  P.  7  Hen.  VI.  12. 

ENTERLINE.  The  old  form  of  Inter- 
line.    Finches  Law,  b.  4,  ch.  9,  p.  281. 

ENTERMARRIAGE.  The  old  form  of 
Intermarriage.  Finches  Law,  b.  1,  ch.  3, 
num.  55.     1  Leon.  3. 

ENTERPLEDER,  The  old  form  of 
Interpleader,  (q.  v.)  used  by  CowelL 

ENTIER.  LFr.  Entire;  whole.  Enr 
tier  sanke  ;  the  whole  blood.     Litt.  sect  2. 

ENTIERCIR.  L.  Fr.  To  deposit  a 
thing  with  a  third  person,  till  the  property 
is  proved.     Kelham. 

ENTIRE,  [from  Fr.  fn/ter.]  Whole; 
without  division,  separation  or  diminu- 
tion. 

ENTIRETE,  Entiertie.  L.  Fr.  The 
whole ;  the  entirety.     Kelham. 

ENTIRETY.  [L.  Fr.  entierte,  from  en- 
tier,  whole,]  The  whole,  in  contradistino- 
tion  to  a  moiety  or  part  only.  When  land 
is  conveyed  to  husband  and  wife,  they  do 
not  take  by  moietfes,  but  both  are  seised  of 
the  entirety.  2  Kent's  Com.  132.  4  Id. 
362.  Parceners,  on  the  other  hand,  have 
not  an  entirety  of  interest,  but  each  is  pro- 
perly entitled  to  the  whole  of  a  distinct 
moiety.     2  Bl.  Com.  188. 
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ENTORSE,  Fntoir,  Entmr,  Entnr.  L. 
Fr.    About;  round;  conceiDing.    Ktlham. 

ENTRE.  Fr.  and  L.  Fr.  In;  within; 
between,  Untre  Sfs  bra$  ;  within  her  arms. 
Britt.  c.  23.  A  term  applied  to  a  husband 
de facto.  See  Infra  hrachia,  Entre  meins  ; 
in  the  hands.  LL.  Qui.  Cong,  L  25.  En- 
tre  Us  mains;  between  the  hands.  Ord, 
Mar.  liv.  4,  tit  2,  art  1. 

ENTRE,  Entrtt.  L.  Fr.  [from  tntrer, 
q.  T.]  Entry.  Brefe  cf  entrt ;  a  writ  of 
entry.  Britt.  c  114.  Bref  de  entree. 
Fet  Assaver,  §  16. 

ENTREBAT.  L.  Fr.  An  intruder  or 
interloper.     Britt  c  114. 

ENTREGA.  Span.  Delivery.  Las 
PartidaSyfari  6,  tit  14, 1  1. 

ENTRELIGNURE.  L.  Fr.  Interlinea- 
tion.     Kelham. 

ENTREMETTRE.  L.  Fr.  [from  Lat 
intramittere^  to  let  or  put  in  J  To  inter- 
meddle; to  intrude  into.  Britt.  c  58. 
Qui  «f  ad  entremys  del  office ;  who  shall 
have  intruded  into  the  office.     Id.  c.  16. 

ENTRER  L.  Fr.  [from  L&t  intrare, 
q.  v.]  To  enter.  Entrast ;  enters.  Britt. 
c.  114.     Entrant;  enter.     Id.  ibid. 

ENTREVAL.  L.  Fr.  An  interval 
Apres  long  entre val.     Britt.  c  111. 

ENTRUSION.  An  old  form  of  Intru- 
sioUy  (q.  V.)  used  by  Cowell. 

ENTRY.  [L  Lat  intratfo.^  In  prac- 
tice. The  putting  a  proceedmg  on  record, 
in  proper  technical  language  and  order.* 
A  judgment  record  is  composed  of  entries 
of  the  various  proceedings  in  the  action, 
actual  or  formal,  in  a  certain  order.  Books 
of  entries  are  books  containing  forms  or 
precedents  of  the  proceedings  in  various 
actions,  as  they  appear  on  record.  They 
were  formerly  much  relied  on.  3  Bl.  Com. 
271,  note. 

ENTRY.  [L.  Fr.  entre,  entree;  L  Lat 
ingrtssuSy  introitus."]  The  actuid  taking 
possession  of  lands  or  tenements,  by  enter- 
mg  into,  or  setting  foot  upon  the  same ;  an 
extra-judicial  and  summary  remedy  against 
certain  species  of  injury  by  ouster,  (viz. 
abatement,  intrusion,  and  disseisin,)  used 
by  the  legal  owner,  when  another  person 
who  has  no  riffht  has  previously  taken  pos- 
session of  lands  or  tenements.  3  Bl.  Com. 
6,  174.  1  Steph.  Com.  469, 470.  Crabb's 
Hist.  Eng.  Law,  402,  403.  Burton's  Heal 
Prop.  1 20,  et seq.  1  HillianTsBeal Prop. 
83.  2  Id.  151.  Tomlins.  It  must  be 
peaceable  and  without  force.  8  Bl.  Com. 
vh.  sup. 


ENTTIY.  In  the  law  of  burglary.  An 
act,  which,  in  addition  to  breaking,  (q.  v.)  is 
essential  to  complete  the  offence  of  bur- 
glary. Any,  the  least  degree  of  entry,  with 
anv  part  of  the  body,  or  with  an  instrument 
held  in  the  hand,  is  sufficient  for  this  pur- 
pose ;  as  to  step  over  the  threshold,  to  put 
a  hand  or  a  hook  in  at  a  window  to  draw 
out  goods,  or  a  pistol  to  demand  one^s 
money,  are  all  of  them  burglarious  entricfl* 
1  HaU's  P.  C.  556.  4  Bl.  Com.  227.  So, 
if  the  prisoner  breaks  open  a  shop  window, 
and  with  his  hand  takes  out  goods,  the  of- 
fence is  complete.  Foster* s  C.  L  107. 
Buss.  <t  By.  C.  C.  490.  Introducing  the 
hand  between  the  glass  of  an  outer  window 
and  an  inner  shutter,  is  sufficient  entry  to 
constitute  burglary.  Id.  841.  See  4 
Chitty's  Bl.  Com.  227,  note.  1  Bussellon 
Crimes,  794 — 797.  Wharton's  Am.  Crim. 
Law,  356.     Lewis'  U.  S.  Crim.  Law,  131. 

ENTRY,  Writ  of.  [L.  Fr.  hrrfr  d^em- 
tre  ;  L.  Lat  breve  de  ingressu.']  A  species 
of  real  action,  of  great  antiquity  in  En^ish 
law,  and,  until  a  comparatively  recent  pe- 
riod, the  general  remedy  to  recover  the 
possession  of  lands  when  wrongfully  with- 
held from  the  owner.  3  Bl.  Com.  1 80, 1 83. 
Ita  object  was  to  regain  the  possession  of 
lands  of  which  the  demandant,  or  his  an- 
cestors, had  been  unjustly  deprived  by  the 
tenant  of  the  freehold,  or  those  under  whom 
he  claimed,  and  hence  it  belonged  to  the 
possessory  division  of  real  actions.  3  BL 
Com.  180.  Roscoe's  Real  Act.  3.  It  de- 
cided nothing  with  respect  to  the  riglU  cf 
property,  but  only  restored  the  demandant 
to  that  situation  in  which  he  was,  (or  by 
law  ought  to  have  been,)  before  the  dispos- 
session committed.  3  j5/.  Com,  180.  There 
were  many  varieties  of  writs  of  entry  under 
the  sevend  titles  of  Dum  fuii  nan  compos 
mentis,  Dum  fuit  infra  atatem,  DumfuU 
in  prisona.  Ad  communem  legem.  In  casu 
proviso,  In  casu  consimili,  Cui  in  vita^  Sur 
cut  in  vita,  Cui  ante  divortium,  Sur  cm 
ante divortium,Quareejecit  infra  terminum. 
Ad  terminum  qui  prasteriit,  and  Causa  mat- 
rimonii prcelocuti  ;  all  of  which  have  been 
recently  abolished  in  England,  br  statute 
3  &  4  Will.  IV.  c  27.  Roscoe's  Real  Ac- 
tions,  3,  88—100.     See  the  above  titles. 

The  writ  of  entry  was  directed  to  the 
sherifl^  requiring  him  to  command  the  ten- 
ant of  the  land  that  he  render  (prcsdj^ 
quod  reddat)  to  the  demandfmt,  the  landia 
question,  widch  he  claims  to  be  his  right 
and  inheritance,  and  of  tahich  {de  quo,  or 
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de  quihwt)  the  said  tenant,  nnjastlj  and 
without  judgment,  disseised  [him  or]  his 
ancestor,  within  the  time  limited  by  law  for 
such  actions,  or  that  upon  refusal,  he  do  ap- 
pear in  court  on  snch  a  day,  to  show  where- 
fore he  hath  not  done  it  Reg.  Orig,  229. 
This  was  the  common  or  simple  form  of  the 
writ,  (called  a  writ  of  entry  in  the  quo  or 
quihue,^  where  it  was  brought  against  the 
party  himself  that  did  the  wrong.  8  Reeves^ 
Hist.  Eng.  Law,  33.  8  Bl.  Com.  181.  If, 
however,  he  had  made  any  alienation  of  the 
land,  or  it  had  descended  to  his  heir,  that 
circumstance  was  required  to  be  alleged  in 
the  writ  This  led  to  certain  variations  in 
the  form,  from  which  the  writ  was  techni- 
cally called  a  writ  of  6ntry  "  in  the  i>er," 
"  in  the  per  and  (?tt«V'  or,  "  in  the  po»/," 
according  to  the  number  of  descents  or 
alienations  which  had  taken  place.  Id. 
ibid.     Meg.  Orig.  229,     See  infra. 

EXTRY  IN  THE  PER,  Writ  of.  A 
writ  of  entry,  so  called  from  the  words  "  et 
in  quod  idem  A.  non  hahet  ingreisumj  nUi 
FEB  E.  qui  illud  ei  dimieit  ;^^  and  into 
which  the  said  A,  (the  tenant)  hath  not  en- 
try, unless  bg  E.  (the  original  wrong-doer,) 
who  demised  it  to  him.  3  Bl.  Com.  181. 
3  Reeves^  Hist.  34.  This  was  called  a  writ 
of  entry  on  the  first  degree,  or  on  the  first 
alienation  or  descent  of  the  land.  Id.  ibid. 
ENTRY  IN  THE  PER  AND  GUI, 
Writ  of.  A  writ  of  entry,  so  called  from 
the  words  *'  et  in  quod  non  hahet  ingre*9um^ 
nisi  PER  C.  cm  D.  illud  dimisit,'*^  &c; 
and  into  which  he  hath  not  entry  unless  6y 
C.  to  whom  D.  demised  it,  Ac  Reg.  Orig. 
229.  8  Reevei'  Hitt.  33.  4  Bl.  Com.  181. 
This  was  called  a  writ  of  entry  in  the  sec- 
ond degree.     Id.  ibid. 

ENTRY  IN  THE  POST,  Writ  of  A 
writ  of  entry,  so  called  from  the  words  **  et 
in  quod  non  hahet  ingressumy  nisi  post 
disseisinam  quam  L.  inde  injuste  et  sine 
judicio  fedt  C.  patri  vel  alio  antecessori 
praedicti  B.  dbc.f^  and  into  which  he  hath 
not  entry,  unless  after  the  disseisin  which 
L.  nnjustly  and  without  judgment  thereof 
made  to  C.  the  father,  or  other  ancestor  of 
the  aforesaid  B.  «fec  Reg.  Orig.  229. 
This  writ  was  given  by  the  statute  of  Marl- 
bridge,  (c  30^  in  cases  where  the  num- 
ber of  alienations  or  descents  exceeded  the 
osaal  degrees,  no  mention  of  degrees  being 
r^aired  to  be  made  in  it  The  writ  merely 
alleged  the  injury  of  the  wrong-doer,  with- 
out deduciog  all  the  intermediate  title  from 
him  to  the  tenant     3  BL  Com,  182, 


ENTZ,  jB^.    L.   Fr.    But  Kelham, 

ENURE,  [from  L.  Fr.  enurer^  enuer, 
urer.]  To  take  effect ;  to  take  place ;  to 
operate.  Un  releas  prendra  effect  et  urera ; 
a  release  shall  take  effect  and  enure.  Litt. 
sect  306,  306,  307.  See  Id.  sect  465, 
479,  486.     Co.  lAtt.  193  a,  b,  273, 

ENVEER,  J^nwy«r.  L.  Fr.  To  send. 
Kelham.  See  Envoyer.  Enviees ;  sent 
Cmf.  Cart.  25  Edw.  I. 

ENVERS,  Enverz.  L.  Fr.  Against 
lAtt.  sect  58.  1  And.  8.  Enve.  Yearh.T. 
4  Edw.  III.  7. 

ENVOY.  In  international  law.  A 
public  minister  of  the  second  class,  ranking 
next  after  an  ambassador.  Wheaton^e  In- 
tern. Law,  277. 

ENVOYER.  L.  Fr.  To  send  En- 
voy e ;  sent  Britt.^2\.  Envoyesanof- 
tregaole.  Id.  c  100.  Envoy ahle.  Id.  c 
110. 

To  send  for ;  to  summon  to  court  Rot. 
Pari.  4  Hen,  IV. 

ENZ.  L.  Fr,  In;  within;  but  KeU 
ham. 

EO.  Lat  In  the  civil  law.  In  so 
much,  for  as  much ;  Un  tantum).  Calv. 
Lex.  Jur.     Used  also  oy  the  canonists. 

For  the  reason,  (propterea).    Id. 

There,  (ibi).    Id. 

EO  INSTANTK  L.  Lat  At  that  in- 
stant; at  the  very  or  same  instant;  imme- 
diately. 1  Bl.  Com.  196, 249.  2  Id.  168. 
Co.  Litt.  298  a.     1  Co.  138. 

EO  INTUITU.  L.  Lat  With  or  in 
that  view;  with  that  intent,  or  object 
Hale^s  Anal,  sect  iL     See  Intuitus. 

EO  LOCL  Lat  In  the  civil  law.  In 
that  place,  (eo  loco,)  there.    Dig.  5. 1. 19.  2. 

In  that  state  or  condition.     Calv.  Lex. 

EO  NOMINE.  Lat  Under  that  name ; 
by  that  appellation.  Perinde  ac  si  eo 
nomine  tibt  traditafuisset ;  just  as  if  it  had 
been  delivered  to  you  by  that  name.  Inst, 
2.  1.  43.     A  common  phrase  in  the  books. 

EOD',  (abbreviation  of  eodem)  in  refer- 
ences in  the  civil  law,  refers  to  the  title 
last  Quoted.     Tayl.  Civ.  Law,  25, 

EQDEM.  Lat  By  the  same;  by  the 
said.     2  Ld.  Raym.  888,  arg.     See  idem. 

Eodem  modo  qoo  quid  eoutitiiitor,  dinol- 
Titnr,  In  the  manner  in  which  [by  the 
same  means  br  which]  a  thing  is  constita- 
ted,  is  it  dissolved.     6  Co.  53  b. 

EORLK  Sax.  [L.  Lat  eorla.]  A 
word  adopted  by  the  Saxons  from  the 
Danish  )ar/,  and  applied  to  the  ealderman^ 
and  afterwards  to  the  count  {comes)  of  the 
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Kormans.  Hence  the  English  earL  SpeU  |  caHed  epistola  ;  commencing  as  a  letter, 
man^  voc.  Uarla,  Oilb.  C,  PUaSy  Introd.  j  with  an  address  and  salutation.  Hence  the 
notes.    1  BL  Cam,  398.   See  EarL  The  eorl '  origin  of  the  ancient  form  of  charters  or 


or  eorle  is  mentioned  in  the  laws  of  Canute, 
par.  2,  c  69.  SpelmaUy  ub,  tup.  Through 
Ignorance  of  the  Saxon  letters,  this  word  is 
printed  cople,  in  the  French  edition  of  Mon- 
tesquieu^s  Spirit  of  Law9y  (ed.  Sarrebruck, 
1782,  liv.  80,  c.  18,)  and  the  error  is  re- 
tained in  the  Englisu  translation..  (Am. 
ed.  Worcester,  1802.) 

EOS.     L.Pr.     Use.     Kelham. 

En'AYTO^apfi,  lit'mvi^btom,    Gr.  [from  m. 


deeds  in  England,  which  commenced  with 
— Omnibui  Christi  fidelibus  ad  qvas  hoc 
prcBsens  Bcriptum  pervenerit^  N,  de  D.  walu- 
tern.  Sciatis,  Ac  "  To  all  the  faithful  of 
Christ  to  whom  this  present  writing  shall 
come,  N.  of  D,  sends  greeting :  Know  ye, 
drc*^  The  same  form  of  commencement  is 
still  preserved,  with  some  modification,  in 
our  modem  deeds  poll. 
EPISTOLA.     Lat      In  the  civil  law. 


in,  ivTify  very,  and  f  <3f«,  theft]     In  the  civil  j  An  opinion  of  the  emperor  upon  a  case 


law.  In  the  very  act;  in  the  act  of  theft 
Inst,  4.  1.  3.  Schrev.  Lex.  See  Fur  turn 
manifutum. 

EDiEiKEU,  *Erc(f«cr«.  Gr.  [from  M,  and 
ficw,  to  be  like.]  E<}uity,  equality;  the 
fitting,  adapting  or  adjusting  of  one  thing 
to  another,  (convenientia).*  CcUv.  Lex.  Jur. 
See  Equity. 

EniEiKES,  ^icuikU.     Gr.     [from  m^  and  i 
fccw,  to  yield,  to  be  like.]     Equitable;  fit 


submitted  to  him,  or  a  decision  in  answer 
to  a  petition;  a  rescript  In^L  1.  2.  6. 
Tayl  Civ.  Law,  229,  230. 

Eqnslity  il  equity.  Franeit^  Max.  9. 
max.  iiL  Thus  where  an  heir  buys  in  an 
incumbrance  for  less  than  is  due  upon  it, 
(except  it  be  to  protect  an  incumbrance 
to  which  he  himself  is  entitled,)  he  shall 
be  allowed  no  more  than  what  he  really 
paid  for  it,  as  against  other  incnmbrancen 


or  becoming ;  moderate  or  mild ;  (cequum  i  upon  the  estate.     2  Vent  353.     1  Vem. 


et  bonum).     Calv.  Lex.     Schrev.  Lex, 

Equity,  as  moderating  the  rigor  of  the 
law,  or  equalizing  and  adjusting  rights  ac- 
cording to  circurasthnces.     See  Equity. 

EPISCOPALIA.  L.  Lat  [from  epis- 
copuSy  q.  v.]  In  ecclesiastical  law.  Sy- 
nodals,  pentecostals,  and  other  customary 
payments  from  the  clergy  to  their  diocesan 
bishop,  formerly  collected  by  the  rural 
deans.     CowelL 

EniSKOnOS,  'E«r<rcor»(.      Gr.    [from  htiVKir- 

r»/iai,  to  look  around  upon,  to  oversee.] 
A  bishop ;  an  overseer,  supervisor  or  su- 
perintendent    Calv,  Lex.    See  Epi$copus. 

EPISCOPUS.  Lat  [from  Gr.  irrinc.r.,, 
q.  v.]  Inthe  civil  law.  A  superintendent, 
or  overseer.  Episcopi  qui  prcuunt  pani  et 
ceteris  verudibus  rebus  ;  overseers  who  have 
the  charge  of  bread  and  other  things  ex- 
posed for  sale.     Dig.  50.  4.  18.  7. 

EPISCOPUS.  Lat  [from  Gr.  4W<r«ri»^, 
q.v.]  A  bishop.  Cod.l.Z.  Calv.  Lex. 
Feud.  lib.  2,  tit  20.     Fleta,  lib.  2,  c.  69. 

EPISTOLA.  Lat  In  old  European 
law.     A  letter  or  epistle.     Calv.  Lex. 

A  charter;  any  instrument  in  writing  for 
^the  conveyance  of  lands  or  the  assurance 
of  contracts;  {instrumentum  quo  prcedia 
eonceduntur^pactionesquefirmantur).  Spel- 
man.  See  Letter,  Spelman  refers  to  Cas- 
tiodorus  ard  Marculfus,  to  show  that  all 
deeds  or  charters  were,  during,  and  after 
the  lower  empire,  {ab  inelinato  imperio,) 


49,  S.  P.  1  Sdlk.  155.  For  the  taking 
away  one  man^s  gain  to  make  up  another's 
loss,  is  making  them  both  equal ;  and  here 
the  gain  the  heir  would  have  made,  if  the 
whole  money  due  on  the  incumbnnoe 
should  be  allowed  him,  shall  be  taken  fi\>m 
him,  to  make  up  the  loss  of  the  other  in- 
cumbrancers upon  the  estate.  Frandi  Max. 
ub.  sup.  This  maxim  is  also  applied  to 
cases  of  contribution  between  sureties  and 
others ;  to  cases  of  abatement  of  l^acies, 
where  there  is  a  deficiency  of  assets ;  and 
especially  to  cases  of  the  marshalling  and 
distribution  of  equitable  assets.  1  Stores 
Eq.  Jur.  §  64  £     See  ^quitas. 

EQUES.  Lat  A  knight  Spelman. 
1  Bl.  Com.  404.  So  called  because  serv- 
ing on  horseback.     Id.  ibid. 

Eques  auratus  ;  a  knight,  so  called  horn 
the  gilt  spurs  he  wore.  Id.  ibid.  Spel- 
man, who  himself  bore  this  title,  says  its 
object  was  to  distinguish  one  who  had  been 
created  a  knight  with  due  ceremony,  {ritvt 
honorario  instttutum,)  from  one  who  merely 
assumed  the  title.  According  to  Cowell, 
it  is  never  used  in  law,  miles  (q.  v.)  being 
the  proper  word. 

EQUITABLE.  By  operation  of  equity; 
cognizable  in  equity.     See  infra. 

EQUITABLE  ASSETS.  Such  assets 
as,  at  law,  cannot  be  reached  by  a  creditor. 
3  Wooddes.  Leet.  290,  and  notes.  Equita- 
ble assets  are  all  assets  which  are  chaigea- 
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We  with  tbe  payment  of  debts  or  legacies 
in  equity ;  and  which  do  not  fall  under  the 
description  of  legal  assets.  1  Story's  Eq, 
Jur,  g  552.     See  Legal  asHts. 

EQUITABLE  ESTATE.  An  estate 
acquired  by  operation  of  equity,  or  cogni- 
zable in  a  court  of  equity ;  such  as  tbe  es- 
tate or  title  of  a  person  for  whose  use  or 
benefit  lands  are  held  in  trust  by  another, 
the  latter  having  the  legal  estate ;  and  the 
estate  of  a  mortgagor,  after  the  mortgage 
has  become  forfeited  by  non-payment,  and 
before  foreclosure.*  1  Step%,  Com.  217, 
285,  328.  2  CraWa  Real  Prop.  5,  §  947, 
442.  Holthouse.  See  Equity  of  redemp- 
tion. Trust. 

EQUITABLE  MORTGAGK  Amortr 
gage  arising  in  equity,  out  of  the  transac- 
tions of  the  parties,  without  any  deed  or 
express  contitu^t  for  that  special  purpose. 
4  Kent^s  Com.  160.  Thus,  if  a  debtor  de- 
posits his  title  deeds  with  a  creditor,  it  is 
evidence  of  a  valid  agreement  for  a  mort- 
gage, and  amounts  to  an  equitable  mort- 
gage,  which  is  not  within  the  operation  of 
the  statute  of  frauds.  Id.  ibid.  BurtorCs 
Real  Prop.  484,  pi,  1570.  Cross  on  Lien, 
chtLp.  X.  Miller* s  Law  of  Equitable  Mort- 
gages, 1,  et  passim.  2  CrabVs  Real  Prop. 
848—855,  §§  2203—2208.  1  White's 
Lead.  Equity  Cases,  440.  Id.  465,  (Am. 
ed.)  note.  In  Pennsylvania,  the  validity  of 
this  kind  of  mortgage  is  not  recognized. 
3  Penn.  St.  (Barr'sj  R.  233. 

The  mortgage  of  an  e<j[uitable  estate  or 
interest.  Holthouse.  Miller's  Law  of  Eq. 
Mortg.  1.     

EQUITATURA.  L.  Lat  [from  equi- 
ter^,  to  ride.]  In  old  English  law.  Travel- 
ling furniture,  or  riding  equipments,  includ- 
ing horses,  horse  harness,  he  Reg.  Orig. 
100  b.      Stat.  Westjn.  2,  c  39. 

EQUITY.  [lAi.  mquitas  ;  ivom  cequus, 
eqnaly  even,  just ;  Gr.  hntiittta,  qq.  v.J  In 
a  general  sense, — natural  right  or  justice, 
as  addressed  to  the  conscience,  indepen- 
dently of  any  express  or  positive  rule  or 
law;  otherwise  termed  natural  or  moral 
equity.  In  this  large  sense,  equity  belongs 
to  the  science  of  morals,  rather  than  of 
jurisprudence.  See  1  Story's  Eq.  Jur. 
§§  1,  2. 

In  a  stricter  sense, — ^the  application  of 
the  principles  of  natural  right  and  reason 

tne    actual  administration  of  justice; 


either  by  supplying  rules  for  cases  not  j>ro- 
vided  for  by  the  positive  law,  by  mitigating 
the  rigor  of  the  law  itself  by  a  liberal  and 


rational  interpretation  of  its  rules,  or  by 
adapting  its  remedies  more  exactly  to  the 
exigencies  of  particular  cases.  Otherwise 
termed  civil  equity.  This  definition  pre- 
sents equity  as  a  part  or  branch  of  juris- 
prudence, but  expresses  its  ancient  more 
fully  than  its  modern  meaning,  being 
founded   essentially  on  the  definition  of 

Aristotle lKav6p$ti)fia  tov  vofiov  ?  iXkstmi   iti  rd 

KaO^ov,  (the  correction  of  the  law,  where 
it  is  defective,  by  reason  of  its  universality). 
Arist.  Eth.  Nicom,  lib.  v.  c.  10.  This  is 
equity,  as  contradistinguished  from  strict 
or  mere  law,  {strictum  et  summumjus). 
and  as  it  was  recognized  and  applied  in  Ro- 
man jurisprudence ;  it  being  the  province 
of  the  pr»tor,  or  equity  judge,  to  assist, 
supply,  interpret  and  moderate  the  law. 
Dig.  1.  1.  7.  On  nearly  the  same  basis,  a 
modem  writer  of  authority  has  defined 
equity  .to  be  "a  judicial  interpretation  of 
laws,  which  presupposing  the  legislature 
to  have  intended  what  is  just  and  right, 
pursues  and  effectuates  such  intention."  1 
Wooddes.  Lect.  114.  And  Blackstone,  m 
much  fewer  words,  has  explained  equity  to 
bo  the  "  sound  interpretation  of  the  law," 
and  "the  method  of  interpreting  laws  by 
the  reason  of  them."  1  Bl.  Com.  61.  3 
Id.  431.  And  yet  the  same  writer  has 
clearly  shown  this  to  be  an  insufficient  de- 
finition of  equity,  as  actually  administered 
(distinct  from  law)  in  the  courts.  Id.  429 
—437.     1  Story's  Eq.  Jur.  §§  7—20. 

EQUITY.     A  system  of  jurisprudence 
collateral  to,  and,  m  some  respects,  inde- 
pendent of  law,  properly  so  called;  the 
object  of  which  is  to  render  the  administra- 
tion of  justice  more  complete,  by  afibrding 
relief  where  the  courts  of  law  are  incompe- 
tent to  give  it,  or  to  ffive  it  with  eflfect ;  or 
by  exercising  certain  oranches  of  jurisdic- 
tion independently  of  them.   This  is  equity 
in  its  proper  modem  sense;  an  elaborate 
system  of  rules  and  process,  adminbtered 
in  many  cases  by  distinct  tribunals,  (termed 
courts  of   chancery,)  and  with   exclusive 
jurisdiction   over  certain    subjects.     It  is 
^*  still  distinguished  by  its  original  and  ani- 
mating principle^  that  no  ri^t  should  be 
without  an  adequate  remedy,"  and  its  doc- 
trines are  founded  upon  the  same  basis  of 
natural  justice ;  but  its  action  has  become 
systematized,  deprived  of  any  loose  and 
arbitrary  character  which  might  once  have 
belonged  to  it,  and  as  carefolly  regulated 
by  fixed  rules  and  precedents  as  the  law 
itself.    It  is  also  no  longer  a  mere  principle 
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or  even  system  of  interpretatiauy  bat  a  aj^ 
tera  o(  practical  remedy,  remarkAbly  direct 
and  tborougli  in  its  operation,  from  its  close 
investigation  of  &ct8,  and  its  precise  adap- 
tation of  remedies.  This  quality  is  due 
perhaps  to  the  peculiarity  of  its  process,  or 
mode  of  procedure,  which  is  according  to 
the  course  of  the  civil  laWy  and  is  reganled 
by  Blackstone  as  the  chief  characteristic  of 
the  whole  system.  3  Bi  Com.  436.  Equity, 
in  this  view,  has  become  in  many  respects 
a  distinct  branch  of  jurisprudence,  and  the 
exclusive  jurisdiction  it  possesses  over  cer- 
tain subjects,  as  trusts,  infants  and  the 
specific  performance  of  contracts,  has 
tended  to  make  it  emphatically  such.  But 
in  other  important  particulars,  it  retains  its 
original  character  of  an  auxiliary  and  even 
dependent  system.  Over  certain  important 
subjects,  as  fraud,  accounts,  mistake  and 
accident,  its  jurisdiction  is  merely  concur- 
rent with  that  of  the  common  law,  and  its 
essential  dependence  on  the  law  is  well  ex- 
pressed by  the  maxim,  atquitoM  tequitur 
legem,  (q.  v.) 

*^*  Under  some  systems  of  iurispm- 
dence,  equity,  as  already  observed,  is  kept 
carefully  distinct  from  law,  being  adminis- 
tered not  only  in  distinct  tribunals,  but  ac- 
cording to  a  peculiar  course  of  procedure 
or  practice.     Thi^  is  the  case  in  England, 
and  in  some  of  the  United  States,  and  was 
so  formerly  in  the  state  of  New-York,  and 
it  has  the  sanction  of  the  very  highest  au- 
thority.    "  All  nations,"  says  Lord  Bacon, 
"  have  equity ;  but  some  have   law  and 
equity  mixed  in  the  same  court,  which  is 
the  worse ;  and  some  have  it  distinguished  in 
several  courts,  which  is  the  better."     j^o- 
corCs    Works,  iv.  274.     Under  other  sys- 
tems,  especially  those  of  most   modem 
date,  not  only  is  equity  administered  by 
the  same  courts,  but  according  to  the  same 
course  and  practice.     In  New- York,  the 
Code  of  Procedure  has  abolished  all  dis- 
tinction between  legal  and  equitable  reme- 
dies, and  blended  them  into  one  system, 
combining,  or  professing  to  combine  the 
principles  peculiar  to  each.     4  Comstock's 
B,   600.     But  see   3   Keman's  R  488. 
This  blending  of  the  practice  of  the  courts 
has  been  pointedly  condenmed  by  the  Su- 
preme Court  of  the  United  States  in  seve- 
ral recent  cases ;  and  the  rule  laid  down 
that,  as  the  Constitution  of  the  United 
States  has  recognized  the  distinction  be- 
tween law  and  equity,  it  must  be  observed 
in  the  federal  courts.     11  MowarcTi  A  \ 


66d.  See  SO  Id.  598,  594—596.  Id. 
552,  555.  And  see  8  Jimei  Law  IL  290, 
294. 

EqaitT  foIliWl  Uie  Uw.  Talbot,  C.  Cm. 
temp.  TaSb.  52.  1  Stcry's  Eq.  Jut.  |  64. 
Equity  adopts  mid  follows  ^e  rules  of  law 
in  all  cases  to  which  those  nilea  may,  ia 
terms,  be  applicable.  Equify,  ia  deaUng 
with  cases  of  an  equitable  naioret  adopts 
and  follows  the  analogiea  fiinuahed  by  tlie 
rules  of  law.  Id.  ibid.  A  leading  maxim 
of  equity  jurisprudence,  which,  howeyer,  is 
not  of  universal  applicatios,  but  liable  to 
many  exceptions.  Id.  §§  64 — 64  b.  See 
Esmitu  aeeiitir  kgm. 

Eqnity  looks  opoi  that  »  too  whUi 

Olgkt  to  hflfe  beci  ion.  l  Story's  Eq, 
Jut.  §  64  g.  Eauity  will  tieat  the  sobje^ 
matter,  as  to  collateral  conaeqiiences  and 
incidents,  in  the  same  manner  as  if  the  final 
acts  contemplated  by  the  parties  had  be» 
executed  exactly  as  they  ou^bt  to  hate 
been ;  not  as  the  parties  mi^t  have  exe- 
cuted them.     Id.  udd. 

Ho  who  locki  cqiitr  mist  ie  o^iity.    i 

Story's  Eq.  Jur.  §  64  «.  He  that  will 
have  equity  done  to  him  [by  another,} 
must  do  it  to  the  same  person.  Frameu 
Max.  1. 

lo  tbat  hath  eouitted  laifiitj  shsJl  m 

ha?e  eqaity.     Francis'  Max.  5,  max.  2. 

Where  eqiity  is  eqial,  tho  law  mist  ^rall. 

Francis^  Max.  6,  max.  14.  See  9  /omo* 
Eq.  R.  468,  469. 

EQUITY,  COURTS  OF,  Onirts  which 
administer  justice  according  to  the  system 
of  equity,  and  according  to  a  pecuHar 
course  of  procedure,  or  practice.  See 
Equity.  Frequently  termed  courts  of 
chancery.     See  1  £i.  Com.  99. 

EQUITY  OF  REDEMPTION.  Tbe 
rifht  which  equity  givee  to  a  mortgagor, 
of  redeemii^  his  mortgaged  estate  i^er 
the  appointed  period  has  gone  by,  for  repay- 
ment of  the  sum  of  money  which  was  due 
on  the  mortgage.  ffoUhouse.  9  BL  Cba. 
158,  159.  1  Stepk.  Com.  984,  985.  4 
Eenfs  Com.  158,  169.  9  CnWs  'Beed 
Prop.  898,  §  2261,  et  seq.  It  is  a  species 
of  equitable  estate,  and  is  considered  to  be 
the  real  and  beneficial  estate,  tantamount 
to  the  fee  at  law.  1  Steph.  Com.  328.  4 
Eent's  Com.  159.  In  Pennaylvam^  it  is  a 
legal  right     11  Serg.  dt  R.  993. 

EQUIVOCAL.  [Lat  eyttttwiMb,  ffgtfi- 
vocum,  from  csquus,  equal,  and  vox,  a  word.] 
Of  several  meanings  or  aignificatioiijs 
{multiplex). 
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Of  donbifol  aignifieation,  (amhiffuuni). 
See  JSguivQcum. 
EQUIVOCUM.  See  ^quivoeum. 
ERASURE,  [from  Lat  e,  out,  and  radere, 
to  scrape.]  A  scraping,  scratching  or  rub- 
bing out  The  removal  of  one  or  more 
words  or  parts  of  words  from  a  writing,  by 
seraping  the  letters  from  the  paper,  with  a 
sharp  or  rough  instrument  or  substance, 
otherwise  ciOled  raaure  (ragura).  See 
Masure. 

The  place  in  a  writing  where  a  word  or 
letter  has  been  emsed. 

Removal  of  ^  word  oi  part  of  a  word 
from  a  writing,  by  any  means;  oblitera- 
tion. This  is  an  improper  sense  of  the 
word. 

ERCEVESQUE.  L.  Fr.  Archbishop. 
Siat,  Wentm.  1,  3  Mw.  L 

ERCISCBRG.  Lat  In  the  civil  kw. 
To  divide  or  partition.  A  very  ancient 
word.  See  Ercmundui.  Written  also 
Herciscere,  (q.  v.) 

ERCISCUNDUa  Lat.  In  the  civU 
law.  To  be  divided.  Judicium  famiHa 
erci3cund(9  ;  a  suit  for  the  partition  of  an 
inheritance.  Inst.  4.  17.  4.  Id.  3.  28.  4. 
Id.  4.  6.  20.  An  ancient  phrase  derived 
from  the  Twelve  Tables.  CWv.  Lez.  Jur. 
See  Herciscunda. 

"ERECT."  \L8X.engere.\  One  of  the 
£Drmal  words  of  incorporation  in  royal 
charters.  '♦  We  do  —  incorporate,  erect^ 
ordain,  name,  constitute  and  establish." 
Patent  of  New-Enffland^  18  Jac.  L  See 
£riffimus, 

ERER^Arer.  L.Fr.  To  plough.  J^el- 
ham.     See  Arer. 

ERABILIS.  L.  Lat  A  maple  ttee. 
Sometimes  confounded  with  arabilu,  (arable 
land).     See  Barrinsft.  Qbs.  Stat.  217. 

ERGO  HIC.  Lat  Therefore  here; 
words  used  in  argument  in  old  oases. 
Tearb.  P.  10  Sldw.  IIL  36.  Brpo  nee  hie; 
therefore  neither  here. 

ERGOLABL  Graeco-Lat  [from  Gr. 
i4fyov^  work,  and  Xo/i/Savw,  to  take.]  In  the 
civil  law.  Undertakers  of  work ;  contrac- 
tors.     Cod.  4.  50. 

EBIACH,  in  the  Irish  Brehon  law, 
was  a  pecuniary  satisfaction  or  recompense, 
(corresponding  in  some  degree  witn  the 
tfferegild  of  the  Saxon  hiw,)  which  a  party 
gTiilty  of  murder  was  condemned  to  pay  to 
the  wife  or  child  or  friends  of  the  deceased.* 
4  ISL  Com.  813.  The  same,  probably, 
with  enack,  in  old  Scotch  law.  Skew  de 
Verb,  Sign.  voc.  Emtch. 


ERIGIMUS.  Lat  We  erect  One  of 
the  words  by  which  a  corporation  may  be 
created  in  England  by  the  king^s  charter. 
1  Bl.  dm.  473. 

ERIT.  Lat  [friture  of  «um,  es$e^  to  be.] 
Shall  be.  This  word,  in  the  civil  law,  was 
sometimes  understood  as  denoting  the  past 
tense.     Dig.  50.  16.  123. 

ERMING-STREET.  One  of  the  four 
great  public  ways  through  England,  in  the 
times  of  the  Saxons.  LL,  Edw.  Conf, 
c.  12.  LL.  Gul.  Conq.  I  30.  Spelman^ 
voc.  Ikenildstreet. 

ERRANT,  Erraunt.  L.  Fr.  and  Eng. 
[from  L.  Fr.  eirevj  erer^  errer  ;  to  travel,  to  go 
about]  In  English  law.  Itinerant ;  travelr 
ling  about  A  term  formerly  applied  to 
justices,  who  went  the  circuit  (otherwise 
called  justices  in  eyre,)  and  to  bailiffs  at 
laige.  Coweil.  Britt.  fo).  1  b.  See  Bailiffe 
erroMt,  Eyre. 

ERRATICUM.  L.Lat  In  old  law.  A 
waif  or  stray ;  a  wandering  beast     Coweil. 

ERRER.  L.  Fr.  To  go.  Kdham. 
Etta  ;  shall  ga     Id. 

ERRa  Lat  In  the  civil  law.  A 
truant  slave.    Big.  21.  1.  17.  14. 

ERROIS.     L.  Fr.     Irish,     Kelham. 

ERRONICE.  L.  Lat  In  old  practice. 
Erroneously ;  through  mistake.     Yelv,  83. 

ERROR.  Lat  and  Eng.  [L.  Fr.  erreur, 
errour.]  In  practice.  A  mistake  in  the 
foundation,  proceedings,  judgment  or  exe- 
cution of  a  suit  in  a  court  of  record,  in 
matter  of  law  or  of  fact;  and  to  correct 
which  a  writ  of  error  lies.*  Co.  Litt. 
288  b. 

ERROR,  Writ  of.  [L.  Lat  hreve  de 
errore  ;  L.  Fr.  brefe  d^errour.]  In  practice. 
An  original  writ  which  lies  after  judgment 
in  an  action  at  law,  in  a  court  of  record,  to 
correct  some  supposed  mistake  in  the  pro- 
ceedings or  judraient  of  the  court.*  3  Bl. 
Com.  406.  2  Tidd*8  Pr.  1134,  1140.  1 
Arch.  Pr.  230.  Co.  Litt.  288  b.  Somcr 
times  simply  termed  error.  It  lies  for  some 
error  or  defect  in  substance,  that  is  not 
aided,  amendable  or  cured  at  common  law, 
or  by  some  of  the  statutes  of  amendments 
or  jeofails ;  and  it  lies  to  the  same  court  in 
which  the  judgment  was  given,  or  to  which 
the  record  was  removed  by  writ  of  error, 
or  to  a  superior  court  2  Tidd^s  Pr.  1 136. 
In  England,  if  a  judgment  in  the  Queen's 
Bench  be  erroneous  in  matter  oifact  only, 
and  not  in  point  of  law,  it  may  be  reversed 
in  the  same  court  by  writ  of  error  coram 
nobiSf  and  in  the  Common  Pleas,  the  same 
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writ  is  called  a  writ  of  error  coram  vobi$  ; 
the  writ  in  these  cases  being  merely  in  the 
nature  of  a  commission  to  the  judges  to 
examine  the  error,  without  removing  the 
record  out  of  the  court  Id,  ibid,  1137, 
1143.  See  Coram  nobU^  Coram  nobis. 
The  same  kind  of  writ,  under  the  name  of 
a  writ  of  error  for  error  infact,  is  in  use  in 
such  of  the  United  States  as  follow  the 
English  practice.  But  the  most  usual  and 
important  species  of  writ  of  error  is  that 
which  lies  for  error  in  /atr,  and  which  re- 
moves the  record  to  a  superior  court,  in 
order  to  have  the  judgment  reviewed.  This 
writ  is  well  described  as  consisting  of  two 
parts,  a  certiorari  to  remove  the  record,  and 
a  commission  to  examine  it  2  Tidd*^  Pr, 
1134,1143.  1  ^rcA.  Pr.  220,  230.  When 
the  record,  or  a  transcript  of  it  has  been 
removed  to  the  superior  court  in  compliance 
with  the  writ,  the  particular  error  com- 
plained of  is  brought  before  the  court  by 
means  of  pleadings  and  issue  thereon ;  and 
after  argument  on  the  points  presented  by 
the  parties,  if  the  court  be  of  opinion  that 
there  is  error  in  the  judgment  of  the  court 
below,  it  proceeds  to  reverse  the  judgment; 
otherwise,  the  judgment  is  affirmed  See 
United  States  Digest^  Error. 

Under  the  new  practice  introduced  in 
England,  by  the  Conmion  Law  Procedure 
Act  of  1852,  writs  of  error  are,  in  most 
cases,  abolished.  They  have  also  been 
abolished  in  New-York,  Ohio,  Indiana, 
and  several  other  states.  See  Writ  of 
error, 

ERROR.  Lat  Error;  mistake.  1 
Mackeld,  Civ.  Law,  163.  Calv.  Lex,  See 
Ignorantic^ 

Error  joril  loeet.  Error  of  law  injures. 
A  mistake  of  the  law  has  an  injurious  effect ; 
that  is,  the  party  committing  it  must  suffer 
the  consequences.  1  Mackeld,  Civ,  LaWj 
163,  §  165,  and  notes.  1  Story's  Eq.  Jur, 
§  139,  note. 

Error  nomiBii  Biaqiam  noeet,  si  de 
ideatitate  rei  eOHltlt.  A  mistake  in  the 
name  of  a  thing  is  never  prejudicial,  if  it 
be  clear  as  to  the  identity  of  the  thing 
itself,  [where  the  thing  intended  is  certainly 
known].  iDueron  Ins.  171,  This  maxim 
is  applicable  only  where  the  means  of  cor- 
recting the  mistake  are  apparent  on  the 
&ce  of  the  instrument  to  be  construed. 
Id.  ibid. 

Error  qui  hob  reiistitnr  ipprobatar.  An 
error  which  is  not  resisted  or  opposed,  ia 
approved.    Doct.  dk  Stud.  o.  40. 


Emr  fiCitBS  Biii  Terititi  ii  Mltii  fit 
probakilior;  et  ttrpeBBBerortUoBibiiTiicit 
TeriUlen  error.  Error  artfully  disguised 
[or  colored]  is,  in  many  instances,  more 
probable  than  naked  truth ;  and  frequently 
error  overwhelms  truth  by  [ita  show  of] 
reasons.     2  Co.  78. 

Error  Mribefltii  Boeeie  iti  debet.  The 
mistake  of  a  writer  [a  clerical  error]  ought 
not  to  injure.     Jenk,  Cent  325,  ease  42. 

Errorei  ad  ina  priacipia  referrc,  tA 
refellere.  To  refer  errors  to  their  sources 
IS  to  refute  them.  3  InsL  16.  To  bring 
errors  to  their  beginning  is  to  see  their 
last     Id,  ibid,  in  marg. 

ERROUR.  L.  Fr.  [from  Lat  mw,] 
Error ;  mistake.     Britt.  c  26. 

ERS.     L.  Fr.     Heirs.     KeUiam, 

ERUDICIOX.  L.Fr.  Learning ;  doc- 
trine. Ceo  est  un  comon  emdicion  en  not- 
tre  ley  ;  this  is  a  common  doctrine  in  oar 
law.  Yearb.  M.  20  Hen.  VL  16,  See 
Dyer,  27  b,  33,  (Fr.  ed.) 

ESBRANCATURA.  L.L«t[fromFr. 
esbraneher,'\  In  old  law.  A  catting  off 
the  branches  or  boughs  of  trees.  C^mmA. 
Spelm^xn. 

ESCA.  Lat  In  old  European  lav. 
Nuts  of  trees,  or  mast,  used  as  the  food  of 
swine,  deer  and  other  animals.  Spdman^ 
LL,  Longobard.  lib.  1,  tit  23,  L  3;  dted 
ibid, 

ESC^ETA.  L.  Lat  In  old  Enriish 
law.  An  escheat  Mag.  Chart  9  Ho. 
IIL  c.  81.  Beg.  Grig.  164  b.  Eeca^a 
vulgo  dicuntur  quce,  deeedentibus  kis  qui  d$ 
rege  tenent  in  capite^  cum  non  extol  radani 
sanguinis  hcsreSy  ad  fiscum  relabuntmr; 
those  things  are  commonly  cdled  escheats, 
which,  on  the  death  of  the  king's  tenaate 
in  capitCf  without  heirs  of  blood,  revert  to 
the  fisc,  or  treasury.  Lib.  Nig.  Scaec 
par.  2,  c  10,  cited  in  SpelmoHj  toc  A- 
chcBta. 

ESC^ETOR.  L.  Lat  In  old  Englkk 
law.  An  escheator.  Beg.  Grig.  247,  256. 
See  Escheator. 

ESCAMBIO,  Brew  tfe.  L.  Lat  In 
old  English  law.  A  writ  of  exchai^e.  A 
license  in  the  shape  of  a  writ,  fonn^y 
granted  to  an  English  merchant,  to  draw  a 
bill  of  exchange  on  another  in  forei^ 
parts,  {in  parttbus  exteris).  Beg.  Ortf. 
194. 

ESCAMBIIJM,  Esehambium,  Exeam- 
bium.  L.  Lat  In  old  English  law.  Ex- 
change.    See  Escambio,  Excambinm, 

Recompense  in  value.     Anciently,  whea 
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land  was  recovered  of  a  tenant,  as  in  an 
action  of  dower,  and  the  tenant  had  vouch- 
ed another  to  warranty,  he  was  allowed  out 
of  the  vouchee's  land  enough  to  make  up 
for  what  he  had  lost,  which  was  called  es- 
cambium  ad  vulentiam  ;  (L.  Fr.  eschaunge  a 
la  vaillaunce).  Bract,  fol.  27,  296  b,  301, 
387  b.     Britt  c.  75,  105. 

ESCAPR  [L.  Lat  escapiuniy  escha- 
piuniy  from  L.  Fr.  esckapery  escapper  ;  Lat 
efugere,  to  fly  from.]  In  practice.  A  vio- 
lent or  privy  evasion  out  of  some  lawful 
restraint  CatoelL — The  gaining  one's 
liberty  after  being  arrested  or  imprisoned, 
before  being  delivered  by  course  of  law. 
4  StepL  Com,  264,     Termes  de  la  Ley, 

Anj  liberty  given  to  a  prisoner  not  au- 
thorized by  law.     5  Mass,  R,  310. 

An  escape  from  arrest  under  civil  pro- 
cess is  either  negligent  or  voluntary ;  neg- 
ligent, where  the  party  escapes,  without  the 
knowledge  or  consent  of  the  sheriflf  or  his 
officer;  voluntary ,  where  the  sheriff  or  his 
officer  permits  him  to  go  at  large.  3  Bl, 
Com,  415.  1  Arch,  Fr,  85.  SemlVs 
Sheriff y  441.  If  a  defendant,  having  been 
once  taken  in  execution,  be  afterwards  seen 
at  large  for  any,  the  shortest  time,  even 
before  the  return  of  the  writ,  it  is  an  f«- 
cape,  unless  it  be  by  consent  of  the  plain- 
tiff himself,  riven  previously  to,  or  at  the 
time  of  the  discharge,  founded  on  a  good 
consideration,  or  under  the  authority  of  a 
writ  of  habeas  corpus  ad  testificandum,  or 
where  the  defendant  has  been  discharged 
under  an  insolvent  act  8  Johnsons  fi.  472. 
10/rf.  220.  16  Id.  181.  18  Id.  48. 
1  Salk.  271.  1  Show.  174.  3  WendelVs 
R.  1 84.  1  Burr,  Pr.  312.  United  States 
Digest,  Escape. 

The  escape  of  a  person  lawfully  arrested 
fbr  crime  is  itself  a  crime  punishable  by 
fine  and  inoprisonment  4  Steph.  Com, 
254.  See  WhartorCs  Am,  Crim,  Law, 
551.  Lewii  U,  S,  Crim.  Law,  241,  et  seq. 
ESCAPE  WARRANT.  In  English 
practice.  A  Jwarrant  granted  by  statute  1 
Ann.  c.  6,  and  5  Ann.  c.  9,  to  retake  a 
prisoner  who  has  escaped  from  custody  on 
execution,  or  mesne  process.  It  is  issued 
on  an  affidavit  of  the  escape,  made  before 
a  judge  of  the  court  in  which  the  action 
was  brought,  and  is  directed  to  all  sheriffs, 
&c,  throughout  England,  commanding 
them  to  retake  the  prisoner,  and  to  com- 
mit him  to  gaol  where  taken,  there  to  re- 
main until  the  debt  is  satisfied.  Tomlins. 
Jacob. 


ESCAPIUM,  Escapia.  L.  Lat  In  old 
English  hiw.     An  escape.    Reg.  Grig,  312. 

A  chance,  or  accident  Cowell.  See 
Eschapium. 

ESCHJETA,  Escceta.  L.  Lat  In  old 
English  law.  An  escheat  Spelman. 
Bract,  fol.  30.    See  Escheat. 

The  falling  of  a  material  object,  as  a 
tree ;  the  appendages  of  a  tree  felled  or 
cut  down.  Vart.  ex.  Reg.  Eccl.  Norwic. 
cited  in  Cowell.  Whatever  fell  or  dropped 
from  trees.  EsccetaS  quereuum  ;  escheats 
of  oaks.  FletOy  lib.  2,  c.  41,  §  24.  See 
Escheat. 

The  droppings  of  straw  on  the  ground. 
Fleta,  \ih.  2,  c  73,8  9. 

ESCH-^ETOR,  Esccetor.  L.  Lat  In 
old  English  law.  Anescheator.  Spelman. 
See  Escheator. 

ESCHAMBIUM.  L.  Lat  In  old  English 
law.  Exchange.  Bract.  foL  822  b.  An- 
other form  of  Escambium,  (q.  v.) 

ESCHANGE,  Eschaunge.  L.  Fr.  Ex- 
change. A  title  in  the  old  abridgments  of 
Fitzherbert,  Brooke,  and  Viner. 

En  eiehange,  11  coTient  qoe  lei  ettstet 

Mlest  e^les.  In  an  exchange,  it  behooves 
that  the  estates  should  l^  equal.  Litt. 
sect  64.  Co.  Litt.  50  b.  That  is,  equal 
as  to  the  quantity  of  interest  Id.  ibid.  2 
Hilliard's  Real  Prop.  298. 

ESCHAPER.  L.Fr.  To  escape.  Et 
se  le  prisoun  que  avera  eschape,  soit  ea- 
chape  hors  de  la  garde;  and  if  the  prisoner 
who  shall  have  escaped,  be  escaped  out  of 
the  custody.     Britt.  c  11.     See  Id.  c.  21. 

ESCHAPIUM.  L.  Lat  Chance,  hap, 
or  accident ;  a  casual  opportunity.  BracU 
foL  230.     Cowell,  voc.  Escapium. 

ESCHAUDE.  L.Fr.  Smothered.  KeU 
ham.  Famished;  choked.  L.  Fr.  Diet. 
But  qucsre, 

ESCHAUNGE.  L.  Pr.  Exchange. 
Britt.  c.  54.  .  Eschaunges  h  la  vaillaunce  ; 
exchanges  to  the  value.     Id.  c.  75. 

ESCHEAT.  [L.  Pr.  eseheU,  eschet,  from 
eschier,  eschoir,  to  fall  or  happen;  L.  Lat 
eschceta,  escceta.  A  falling  or  happening.] 
In  feudal  and  English  law.  The  falling 
(falling  back  or  revertbff)  of  lands,  by  ac- 
cident or  chance,  to  the  lord  of  whom  they 
are  holden,  in  consequence  of  the  extinc- 
tion of  the  blood  of  the  tenant,  either  by 
his  dying  without  heirs,  (propter  defectum 
sanguinis,)  or  by  his  attainder  for  treason 
or  felony,  (printer  delictum  tenentis).*  Co. 
Litt.  18  a,  92  b.  2  Bl.  Com.  72,  73.  Id. 
244,  245.     1  Steph.  Com.  401,  402,  414. 
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1  Orahb'i  JUal  P^rop.  688,  §  818.  8  Id, 
1028,  2411.  Mr.  Stephen  distinguishes 
between  McAetUprop^j  so  called,  and /or- 
feiture  ;  the  former  being  the  effect  of  the 
death  of  the  tenant  without  heirs,  the  lat- 
ter of  his  violation  of  his  duty  to  his  lord. 
1  Stepk,  Com.  100.  A  distinction  is  also 
made  in  the  ease  of  attainder,  between 
escheat  to  the  lord  of  the  fee,  and  forfeit- 
ure to  the  crown.  Id.  409.  See  Far/tit- 
urs.  But  both  words  seem  to  have  been 
used  indifferently  to  signify  the  same  thing, 
from  a  venr  early  period.  BritLc  18.  See 
EsccBta^  Etehete. 

The  land  or  fer  itself,  which  thus  fell 
back  to  the  lord.  Spelmmnj  voc  £9chaft€L 
Such  lands  were  called  ex$adenikty  or  terras 
tModeniialei.  Mrta,  lib,  0,  o.  1.  €h.  IaU. 
13  a. 

Any  pvoitB  thai  fell  to  the  lord  on  the 
tenant's  death,  without  heirs.  Called  by 
the  civilians  cadueoy  (q.  v.)     Co,  lAii,  13  a. 

Eicheat  is  applied.  In  old  records,  to  ma- 
terial substances  that  M  to  the  ground. 
Thus  the  esehsat  of  wood^  signified  all  the 
appendages  of  lop  and  top,  ^c  that  be- 
longed to  a  tree  jilUd  or  cntdomi,  John 
de  Grey,  Bishop  of  Norwich,  gave  Uberly 
to  the  monks  of  his  church,  that  in  his 
wood  of  Thorp  they  should  have  one  tree 
with  the  branches,  Wk,  lopping  root,  and 
an  the  esehmt,  {tola  etektBta).  Cowdl.  See 
E^oatta. 

ESCHEAT.  In  American  kw.  The 
reverting  of  land  to  the  state,  on  the  death 
of  the  owner  without  lawful  heirs.*  4 
Kent'9  Cwn,  423,  424.  See  For/eiture, 
See  United  StaUt  LigM,  Escheat 

To  ESCHEAT.  [L  Vf,$9ehitr;  L.  Lat 
eadere^  exeidere^  aecidere,  to  Ml  or  happen.] 
To  M  back,  (Lat  relM) ;  to  rovert,  re- 
turn or  become  forfeited  to  the  lord,  the 
erown,  or  the  state ;  as  lands  do  in  certain 
eases.*  SetEeekee^.  <<  When,  by  accident, 
lands  &11  to  the  lord  of  whom  they  are 
holden, — ^we  say  the  fbe  is  $9eheated,^^ 
Co,  LiH,  18  a.  It  is  a  general  principle  in 
American  law,  that  when  the  title  to  land 
fiuls  from  defect  of  heirs  or  devisees,  it 
necessarily  reverts  or  eeckeaU  to  the  peo- 
ple, as  forming  part  of  the  common  stock, 
to  which  the  whole  community  is  entitled. 
4  Kenfs  Com.  424. 

ESCHEAT,  WrU  ^.  [L.  Lai  hreve  de 
eeemta;  L.  Fr.  kpeve  dfetckete.^  A  writ 
which  anciently  lay  lor  a  lord,  to  recover 
possession  of  lands  that  had  escheated 
to  him.    Beg.  Grig,  104  b.    F.  N.  B.  14d, 


144.  Termee  de  la  Ley.  %  Bl.  Com.  245. 
3  Id.  194.  Nowabolished.  1  Steph.  Com. 
401,  note. 

ESCHEATOR.  [L.  Lat  eeagior ;  L 
Fr.  eeehetar^  eeehekmr^  An  ancient  officer, 
iq>pointed  bv  the  lord  treasurer  in  eveiy 
county  in  England,  to  look  after  tbe  es- 
cheats which  fell  due  to  the  king  in  his 
particular  county.  It  was  his  duty  to  make 
inquests  of  titles  bv  escheats,  by  the  oatbt 
of  good  and  lawful  men  of  the  county  im- 
panelled by  the  sheriflf^  and  to  certify  their 
inquisitions  into  the  exchequer.  Co.  LUL 
13  b,  0^  b.  4  InsL  225.  Meg.  Grig, 
247,  262,  254.  F.  N,  B,  100,  a  D.  Tern- 
line,     CrmWe  Hut.  469. 

ESCHEATOR,  jr#rAMiar.  In  American 
law.  An  officer  i^pointed  to  take  chaige 
of  escheated  estates,  sometimes  termed  e^ 
ckeator  general.  Purdon'^s  (Pa.)  Bigtety 
316.  In  Viiginia,  escheators  are  state  <^ 
fioers,  appointed  fbr  each  county.  Cede 
of  Virginia^  (ed.  1849,)  chap.  113,  p.  439. 
12  Grattan'e  B.  564.  See  Mevieed  Code 
of  Mieeiesippi,  (ed.  1 857,)  p.  1 87.  4  Ke^tt 
Com.  425,  note. 

ESCHEKER.  L.Fr.  Exchequer.  A- 
vogee  a  nostre  eseheker;  aent  to  our  ex- 
chequer.    Britt,  c  26. 

^CHEQUER.  L.  FV.  Exeheqao^. 
Artie,  eup.  Chart  c  4. 

ESCHETE.  L.  Pr.  [from  esekier,  q.  v.] 
Escheat;  an  escheat  De  eschetes  qm 
notii  duieeent  eschier  par  la  fehmie  dee  fe- 
lons ;  oi  escheats  which  ought  to  &11  to  us 
by  the  felony  of  felons.     BriiL  c  18. 

ESCHIER,  Sechire,  Seldre,  Eehur^ 
Eekure,  Eechure,  Eeekeier.  L.  Fr.  To 
fell  or  happen;  to  fall  to;  to  descend; 
to  escheat  Britt.  c  18.  See  EeduU. 
Heritage  que  eschire  kfur  purra ;  inheritr 
ance  whic^  may  fell  to  thenu  BriU,  c  5. 
Que  eeckue  ;  which  happened.     Bger^  33. 

ESCHUER,  Eeehure,  Smkewr.  L.  Fr. 
To  shun  or  avoid;  to  eschew.  Edham. 
Pur  eschuer  grand  delages.  Meg.  Orig. 
19  b,  nota.  Pur  eschure  la  perilouee  over- 
ture de  hattailles;  fer  avoicUi^  the  periloos 
chance  of  battel.     BrUi.  e.  25. 

ESCLAUNDER.    L.  Fr.     False  aoea- 
sation ;  calumny ;  slander.     BrilL  c  22. 
.    ESCLUSE.    L.Fr.    A  sluice.   JTettM. 

E8C0CE.  L.Fr.  Scotland.  BriiL cl^ 

ESCOTER.  L.  Fr.  To  pay.  Stet 
Weetm.  1,  c  18. 

E8C0UDIRAD.  KFr.  Lethimck« 
or  punre.     LL.  CM,  Conq.  L  16. 

ESCRIE.      L.   Fr.       Notorious;    pro- 
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ckimed;  publicly  declared.  FelmiM  em- 
eries; notorious  felons*  Slat  Westm,  1, 
e.  12. 

ESCRIPT,  Bwcnt.  L.  Fr.  Writing; 
«  writing;  a  written  instrument  Mettre 
m  escript ;  to  put  in  writing.  Britt,  foL  1. 
En  escript,  i$$mt  que  lescript  soil  endente; 
in  writing,  so  that  the  writing  be  indented. 
Id.  c  2,  Par  escript  de  une  parte^  Id. 
c  51.  Soit  lour  verdit  my 9  en  escrit; 
their  Terdict  shall  be  put  in  writing.  Jd. 
e.  58.  Par  title  de  escrit  Id.  c.  66.  See 
Best  on  Evid.  840,  §  198,  note. 

B8CRITURA.  Span,  [from  Lat  eerip- 
tura,  a  writing.]  In  Spanish  law.  A 
written  instrument  Every  deed  that  is 
made  by  the  hand  of  a  public  efcribano^ 
or  notary  of  a  corporation  or  council  {conr 
cefoj)  or  sealed  witn  the  seal  of  the  kins  or 
other  authorized  persons.  White'e  New 
Heeop.  b.  3,  tit  7,  c  5. 

ESCRITURE.  Ia  Fr.  [from  Lat  «cr^ 
turaJ]     Writing;    a  writing.     Vearb,  M. 

4  Hen.  VL  1. 

ESCROVET.  L.  Fr.  A  scroll  Litt. 
sect  246.  Perhaps  this  should  be  eicrovel. 
Kelham  has  eserover, 

'ESCROW,  Eecrowe^Escrovet.  L.Fr.and 
Eng.  A  scroll,  (scrowl,  scrolo,  escrowl)  or 
writing;  (Lat  scriptunij  schedula;)  a  mere 
writing,  as  distinguished  from  a  perfect 
deed.*  Britt.  c  71.  Litt.  sect  246.  A 
deed,  (and  the  term  includes  a  bond,)  de- 
livered to  a  third  person  to  hold  or  keep, 
antil  some  act  is  done  or  condition  per- 
formed, and  then  to  be  delivered  to  the 
grantee  or  obligee,  when  it  takes  effect, 
and  becomes  a  deed  to  all  intents  and  pur- 
poses.* 2  IStr^om.  307.  Co.  Litt.  36. 
Termee  de  hi  Ley.  1  Stepk.  Com.  459, 
note  (k),  and  cases  ibid.  4  Kenf^e  Com. 
454.  Hob.  246.  5  Cranch'e  R.  851. 
Until  the  condition  be  performed,  and  the 
deed  delivered  over,  the  estate  does  not 
paas,  but  remains  in  the  grantor.  4  Ken^e 
Com.  454.  Grenerally,  an  eeenm  takes 
effect  from  the  second  delivery,  and  is  to 
be  considered  the  deed  of  the  party  from 
that  time.  In  cases,  however,  where  it 
becomes  necessary  for  the  purposes  of  jus- 
tice, there  is  a  relation  back  to  the  first 
delivery,  so  as  to  give  the  deed  effect  from 
tiiat  time.  Id.  t5u^.  Smith  on  Contracts, 
10,  11,  and  note.  An  instrument  cannot 
be  an  escrow,  if  delivered  to  the  party 
bimself ;  the  deliTcry  must  be  to  a  stranger. 
8  Bichardeon's  B.  825.   1  Selden's  B.  229. 

5  Michigan  (Gibbs)  B.  890.     14  Georgia 


B.  145.    And  see  4  Fhrida  B.  874.    11 
M.  db  W.  145. 

*^*  Eeerowe  occurs  in  very  nearly  its 
modem  form,  in  the  law  French  of  Brit- 
ton,  but  in  Littleton's  time  was  written 
eecroifet,  {a.  v.) ;  both  words  being  used  by 
these  authors,  in  describing  the  manner  of 
partitioning  an  inheritance  amons  co-par- 
ceners. Thus,  Britton  observes,  that  after 
partition  made,  "the  parcels  should  be 
entered  and  specified  in  several  scrolls  or 
eeeroise,  {en  plusure  eeeroufes,)  and  these 
eecroUfes  should  be  "delivered  to  a  layman 
who  knows  nothing  of  letters^  and  he  shall 
deliver  to  each  parcener  an  escrow  (un  es» 
crowe).  And  according  to  the  lot  of  the 
escrows,  (that  is,  according  as  they  happen 
to  be  thus  distributed,)  each  parcener  shall 
hold  for  her  share."  Britt,  o.  71.  Little- 
ton describes  the  mode  of  drawing  the  lots 
thus:  ^* After  the  partition  of  Uie  lands 
made,  each  part  of  the  land  shall  be  writ- 
ten alone  by  itself,  in  a  little  scroll,  (en  un 
petit  eecrovet,)  and  shall  be  covered  aU  over 
in  wax,  in  the  manner  of  a  little  ball,  {d'un 
petit  pile,)  so  that  no  one  can  see  the  scroll, 
and  Uien  the  four  balls  of  wax  shall  be  put 
into  a  hat  to  be  kept  in  the  hands  of  an 
indifferent  man,"  and  then  the  eldest 
daughter  drew  first,  ^c  Litt,  sect  246. 
Escrowe  seems  properly  to  mean  some- 
thing more  than  a  mere  writing,  (that 
being  denoted  by  the  Fr.  escript,  which, 
however,  escrovet  somewhat  resembles). 
The  radical  idea  appears  to  be,  a  writing 
the  contents  of  which  are  temporarily  kept 
out  of  view,  as  by  being  put  in  a  third 
hand,  by  rolling  up,  enclosing  in  wax,  <fec 
It  will  be  seen  trom  the  foregoing  extracts, 
that  the  diBtinctive  modem  feature  of  an 
escrow,  viz.  its  being  held  in  the  hands  of 
a  third  person^  has  belonged  to  it  from  the 
earliest  times. 

ESCROWL.  In  old  English  law.  An 
escrow ;  a  scroll.  "  And  deliver  the  deed 
to  a  stranger,  as  an  escrowl"  Perk.  ch. 
1,  8.  9;  ch.  2,  ss.  137, 138. 

ESCU.  L.  Fr.  ffrom  Lat  scutum.]  A 
shield  or  buckler,  un  escu  de  it  it  comers  ; 
a  square  buckler  used  in  the  tri^  by  batteL 
Britt.  c.  22. 

ESCUAGE.  L.  Ft.  [from  escu,  a  shield ; 
L.  Lat  scutagium,  q.  v.]  In  old  English 
law.  A  species  of  military  or  knight- 
service  ;  (service  of  the  shield ;)  or  rather 
an  incident  to  the  tenure  by  knight-service. 
Litt.  sect  05.     Co,  Litt,  68  b. 

A  pecuniaiy  payment  made  as  a  corn- 
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pensation  or  cammiiUtion  for  actual  ser- 
vice. Otherwise  called  seutapey  (a.  t.)  2 
BL  Cam.  74,  80.  See  Mr.  Bamngton^s 
deriyation  of  this  word.  Oh$.  Stat  342, 
848. 

ESCUN.  L.  Fr.  Each;  every.  Kelham. 

E8EE.  L.  Fr.  Easy.  Jfeym  esee  que 
devaunt ;  less  easy  than  before.  BritU  c  64. 

Eiemeni ;  easily.  Id.  c  61.  An  ease- 
ment    Kelham, 

ESKIPPAMENTUM.  L.  Lat  In  old 
English  law.  Tackle  or  fdmitare  of  ships ; 
skippage.    CZau«.  1  Edw,  L  cited  in  Cowell, 

ESKIPPARE.  L.Lat  In  old  English 
kw.  To  ship.  Twmu.  PL  228.  Rut. 
Entr.  409. 

ESKIPPER,  Eskepper,  Eteepper.  L. 
Fr.  To  ship.  L.  Fr.  DkU  Kelham.  Es- 
kippa  ;  shipped.   Dyer^  48  b.    Keilw.  87. 

ESKIPPESON.  L.  Fr.  [from  eskipper, 
q.  v.]   Shipping  or  passage  by  sea.   Cowell. 

^LAUNDEIL  L.  Fr.  Slander.  Keilw. 
27  b. 

ESLIER.  L.  Fr.  To  choose.  LiU. 
sect  58.     Esle ;  chosen.     Kelham. 

EslietUy  etlus  ;  chosen.  Slat.  Westm.  1, 
c.  10.  Britt  fol.  2.  Id.  c  1.  On(  es- 
lew;  have  chosen.  Jifem.  in  Scacc.  H. 
22  Edw.  L 

ESLISORS,  E*liorM.  [from  Fr.  etlier,  q. 
v.]  Electors,  or  choosers.  More  com- 
monly written  elisors,  (q.  v.) 

ESLOIGNER.  L.  Fr.  To  remove  or 
eloign,  (q.  y^ 

To  put  off  or  adjonm.     Kelham. 

ESNECY.  [L.  Fr.  aisnesse ;  L.  Lat 
aesnecia,  eimetia,  enitia  pah,  digniUu  pri- 
mogeniii.']  In  old  English  law.  The 
privilege  of  the  eldest  Fleta,  lib.  2,  c. 
66,  §6. 

A  pnvilege  or  prerogative  granted  to 
the  eldest  among  co-parceners,  to  have  the 
first  choice  after  the  inheritance  was  di- 
vided. Fleta,  lib.  5,  c.  9,  §  18.  LitL 
sect.  244.  245.     Co.  Litt.  166  b. 

ESPEALTARE.  L.  Lat  In  old  Eng- 
lish law.  To  expeditate  or  disable  dogs. 
Cowell.     See  Expeditate. 

ESPECHEMENT.  L.  Fr.  Disturb- 
ance; impediment     Kelham. 

ESPERONS.  L.  Fr.  Spurs.  Per  Us 
servic^  dune  piere  des  esperons  orretz  ;  by 
the  services  of  one  pair  of  gold  spurs. 
Yearb.  T.  1  Edw.  it  17.  Esporouns. 
Kelham. 

ESPLEES.  L.  Fr.  and  Eng.  [L.  Fr. 
esplesj  espleits  ;  L.  Lat  expletia,  ft^m  ex- 
piere,  to  fill  up.]  In  old  practice.    Profits ; 


fall  profits  of  land.  The  full  profits  or 
products  which  ground  or  land  yields,  ss 
the  hay  of  the  meadows,  the  feed  of  the 
pasture,  the  com  and  grain  of  the  ara- 
ble; the  rents,  services,  and  sach  like 
issues.  CowelL  Blount.  Ihich^s  Law^ 
b.  4,  c  27.  An  essential  word  in  writs  <rf 
right     See  ExpletuB. 

The  lands  themselves  frx>m  which  such 
profits  are  derived.     Ducange. 

Profits  of  other  subjects  than  land;  as  of 
a  gorse  or  wear.  Yearb.  H.  10  Edw.  IIL 1. 

ESPOUSALS.  [LFT.esposaiUes;  L^ 
sponsaUa.]  The  contract  or  mutual  prom- 
ise between  a  man  and  a  woman,  to  many 
each  other.     Wood's  InsL  57. 

The  ceremony  of  betix>thing. 

ESPURIO.  Span,  [from  Lat  spurvu, 
q.  v.]  In  Spanish  law.  A  spurious  child; 
one  Degotten  on  a  woman  who  has  pro- 
miscuous intercourse  with  manv  men. 
WhiU's  New  Becop.  b.  1,  tit  5,  c  'l,  §  1. 

ESQUIRE,  Esquier.  [L.  Fr.  escnier, 
from  escu,  a  shield ;  L.  Lat  scutifer,  ormt- 
ger.]  A  knight^s  attendant,  who  waited  on 
him  in  time  of  war,  and  bore  his  shield,  or 
armor.     Spelman,  voc.  Armiger. 

A  name  or  title  of  dignity  in  English 
law,  next  above  gentleman,  and  below 
knight  Also,  a  title  of  office  given  to 
sheriffs,  seijeants  and  barristers  at  law, 
justices  of  the  peace,  and  others.  1  BL 
Com.  406.  3  CkUL  BL  Com.  28,  note.  8 
Steph.  Com.  15,  note.  Tomlins.  Esquires 
are  first  mentioned  in  the  statutes  I 
Ric  IL  St  2,  c  7,  and  16  Ric  IL  c  4. 
8  Beeves'  Hist  Eng.  Law,  172.  See  Jr- 
miger, 

ESSART.  [L.  Lat  essartum,  esartmm. 
exartum."]  Woodland  turned  into  tillage, 
by  uprooting  the  trees,  and  removing  the 
underwood.  Spelman,  voc  Essartvm. 
Commonly  written  assart,  (q.  v.) 

ESSARTEIt  L,  Fr.  To  cut  down 
woods,  to  clear  land  of  trees  and  nnde^ 
wood ;  properly  to  thin  woods,  by  cuttii^ 
trees,  ifec  at  intervals.  Spelman,  voc.  St- 
sartum. 

ESSARTUM.  L.  Lat  In  old  English 
law.  Essart  or  assart  CarL  de  For.  9 
Hen.  III.  c  4.     See  Assartum. 

ESSR  Lat  infinitive  of  sum,  I  am.1 
To  be ;  being.  Although  a  verb,  this  wore 
is  often  used  in  law  Latin  as  a  substantire, 
and  governed  by  a  preposition ;  as  in  the 
phrases  ad  esse,  de  esse,  in  esse,  ke.  See 
Be  bene  esse.  In  esse. 

To  appear  in  court     Quod  sit 
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nobis;  that  he  be  before  us.  A  Tvord 
constantly  nsed  in  the  old  writs.  Fleta, 
lib.  2,  c  66,  §  12. 

ESSENDUM,  ESSENDI.  L.Lat  Be- 
ing; of  bein^.  A  barbarous  gerund  formed 
from  the  verb  «ttm,  esse,  to  be.     See  infra, 

ESSENDI,  (or  DE  ESSENDO),  QUI- 
ETUM  DE  THEOLONIO, -firew.  L.  Lat 
In  old  English  law.  A  writ  of  being  quit 
of  toll.  A  writ  which  anciently  lay  for 
citizens  and  burgesses  of  a  city  or  town, 
which,  by  charter  or  prescription,  was  en- 
titled to  exemption  n*om  toll,  where  toll 
was  exacted  of  them.  Heff.  Orig,  258  b. 
F.  N.  B.  226,  I. 

ESSOIN,  Essoign.  [L.  Fr.  ewotn^,  es- 
soyne,  excine,  asoyne,  assoigne^  assoygne; 
L.  Lat  essonium,  exonium,  firom  Fr.  essonier, 
(which  from  ex,  priv.  and  soign,  care,)  to 
excuse,  to  relieve  from  care ;  or  from  Gr. 
UiftwoOai,  to  excuse  OTf  oath ;  from  ^,  from, 
and  ijirvfti,  to  swear.)  SpelmanJ]  In  Eng- 
lish practice.  An  excuse  for  not  appearing 
in  court,  at  the  return  of  process;  the  exhi- 
bition or  presentation  of  such  excuse  to 
the  court;  {ipsa  exciisatio,e;usdemque  exhi- 
bitio.)  Spelman,  voc  Fssaniare,  Britt,  c. 
122.  Eoscoe's  Heal  Act.  156.  Formerly 
allowed  both  to  the  plaintiff  and  defend- 
ant, (though  generally  the  latter,)  in  real, 
personal  and  mixed  actions.  Co.  Litt 
131.  Com.  Dig.  Exoine,  B.  I.  Boole's 
Suit  at  Law,  56,  57.  Gilb.  C.  Fleas,  12, 
13. 

*^*  The  excuses  or  essoins  which  were 
allowed  to  be  offered  were  five,  viz. :  that 
the  party  was  (1)  in  the  king's  service, 
(Lat  in  servitio  regis ;  Fr.  en  service  del 
roy  ;  called  simply  servitium  regis :)  (2)  in 
the  holy  land ;  (Lat  in  terra  eancta,  or  in 
terram  sanctam;  called  simply  terra  sancta : 
Fr.  a  la  terre  seynte :)  (3)  beyond  sea,  (Lat 
trans  or  ultra  mare,  Fr.  outre  meer,  or  ouster 
le  mer :)  (4)  ill  in  bed ;  (called  milium  lecii ; 
Fr.  mal  ae  lyt;  illness  in  bed:)  and  (5)  pre- 
vented by  mirfortune  happening  on  the 
way  to  the  court,  (called  malum  vice  ;  Fr. 
mal  de  venue  ;)  which  last  was  the  common 
essoin.  Hence  the  technical  names  of  the 
essoins;  {i)  De  servitio  regis,  or  de  service 
del  roy :  (2)  De  terra  scmcta,  or  de  terre 
seynte :  (3)  De  ultra  mare,  or  de  outre  m£er: 
(4)  De  malo  lecti,  or  de  mal  de  lyt :  and  (5) 
J}e  malo  veniendi,  or  de  mal  de  venue, 
(qq.  V.)  Olanv.  lib.  1.  Bract,  lib.  5,  tr.  2. 
jSritt.  cc.  122—125.  1  Beeves'  Hist.  405, 
et  seq.  2  Id.  122,  303.  All  these,  except 
the  last,  have  long  been  obsolete,  and  no 


essoin  is  now  allowed  in  personal  actions. 
jRoscoe's  Meal  Act.  163.  2  Term  R.  16. 
16  Fasfs  R.  7  note  (a).  In  real  actions, 
essoins  are  still  allowed  in  England.  3 
Steph.  Com.  659,     See  10  Bing.  65. 

To  ESSOIN.  [L.  Fr.  essoyner,  essonier  ; 
L.  Lat  eesoniare^  In  English  practice.  To 
present  or  offer  an  excuse  for  not  appearing 
in  court  on  an  appointed  day,  in  obedience 
to  a  summons ;  to  cast  an  essoin.  Spel- 
man, voc.  Fssoniare.  This  was  anciently 
done  by  a  person  whom  the  party  sent  for 
that  purpose,  called  an  essoiner,  {eseoni- 
ator) ;  and  who,  according  to  Bracton,  pre- 
sented the  excuse  in  this  form:  Easonio 
talem  dominum  m£um,  quod  cum  esset  in 
veniendo  versus  curiam,  talis  infirmitas  ac- 
cedit  eiper  viam,  quod  venire  non  potest  pro 
lucrari,  nsc  properdere  ;  et  hoc  paratus  sum 
docere,  sicut  curia  consideraverit,  <fec.  I  es- 
soin such  a  one,  my  master,  that  while  he 
was  coming  towards  the  court,  such  an 
infirmity  happened  to  him  by  the  way, 
that  he  cannot  come,  either  to  gain  or 
lose ;  and  this  I  am  ready  to  show,  or 
prove,  as  the  court  shall  consider,  <&;c. 
Bract.  foL  340. 

ESSOIN  DAY.  In  English  practice. 
Formerly  the  first  general  return  day  of 
the  term,  on  which  the  courts  sat  to  receive 
essoins,  L  e.  excuses  for  parties  who  did  not 
appear  in  court,  according  to  the  summons 
of  writs.  3  Bl.  Com.  278.  Bootees  Suit  at 
Law,  57.  Gilb.  C.  Fleas,  13.  1  Tidd's  Fr. 
107.  But,  by  statutes  11  Geo.  IV.  and  1 
WilL  IV.  c  70,  §  6,  these  days  were  done 
away  with,  as  a  part  of  the  term.  Tomlins. 
Wharton^  s.  Lex. 

ESSOIN  ROLL.  In  English  practice. 
A  roll  upon  which  essoins  were  formerly 
entered,  together  with  the  day  to  which 
they  were  adjourned.  Bootees  Suit  at  Law, 
57.  Roscoe's  Real  Act.  162,  163.  Oilh. 
C.  Fleas,  13.     Co.  Entr.  266  a. 

ESSONEOUR.  L.  Fr.  An  essoiner ; 
an  excuser,  (excusour\     Britt.  c.  122. 

ESSONIABILIS.  L.Lat  In  old  Eng- 
lish law.  Essoinable;  excusable.  Fleta, 
Ub.  4,  c.  5,  §  4. 

ESSONIARK  L.  Lat  In  old  English 
practice.  To  essoin ;  to  present  an  excuse 
or  essoin  to  a  court  Spelman.  Bract.  foL 
340,  et  seq. 

Essoniator  ;  an  essoiner ;  a  person  sent 
to  essoin  another,  or  present  an  excuse  for 
him ;  an  excuser,  (excusator).  Bract,  fol. 
337  b.  FUta,  lib.  6,  c.  7,  §11.  1  Reeves' 
Hist.  116,  118.     But  see  Excusator. 
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Buoniaiu9;  a  petson  eMoined,  or  for 
whom  an  essoin  was  present^  OUmif, 
lib.  1,  c.  26.     Bnut.  foL  848  k 

ESSONIO.  KLat  (leieoiiL)  In  old 
English  practice.  The  commencement  of 
the  old  formula  of  essoining.  BracU  fol. 
848  b.     See  To  etwAn, 

ESSONIUM,  Ezonium,  Eaxma^  Smium. 
L.  Lat  In  old  English  law  and  practice. 
An  essoin  ;  m  excuse  for  not  appearing  in 
court  Speltna$k  Bract  lib.  6,  tract  2, 
Ih  Euoniia.  Fleta^  lib.  6,  ec  8,  9,  10.  2 
In$t,  125.     See  £$9oin. 

An  excuse  or  reason,  in  genetaL     Spel- 

EST.  Lat  [from  sum,  f«f ,  to  be.]  Is ; 
it  is;  there  is.  Est  aliquid  quod  Hon 
oporiet,  etiam  m  liret ;  quicqnid  vero  mm 
licet  certe  non  oporiet ;  there  is  something 

iare  some  things]  which  ought  not  to  be 
lone,  even  thouf  n  it  be  lawful ;  but  what- 
ever is  not  kwnil  certainly  ought  not  to 
be  done.     Hob.  159. 

Esty  in  the  civil  law,  was  sometimes  used 
to  signify  the  past     Dig.  50.  16.  123. 

Est  ipionm  legiilttonim  tsnqan  Tin 
Tox ;  rt bDt  ct  non  rerbit  legem  uipoiiBU. 
(The  voice,  utterance  or  declaration]  of  leg- 
islators themselves  is  like  the  living  voice, 
[the  spoken  word  of  an  individual]  ;  we  im- 
pose law  upon  things,  not  upon  words.  10 
Co,  101  b.  Statutes  are  to  be  interpreted, 
like  ordinary  language,  with  reference 
rather  to  substantial  effect  than  mere 
verbal  nicety, 

EST.  L.  Fr.  [from  cstre,  to  be.]  Is ;  it 
is;  there  is.    Britt,  passim. 

EST.    L.  Fr.    East ;  the  east   Kdham. 

ESTASCAVOIB.  L.  Fr.  [Lat  Wkfn- 
dum  esti  It  is  to  be  understood  or  known ; 
"  it  is  to  wit"  Litt  sect  9, 45, 46,  57,  59. 
A  very  common  expression  in  littleton, 
especially  at  the  commencement  of  a  sec- 
tion; and  according  to  Lord  Coke,  "it 
ever  teacheth  us  some  rule  of  law,  or  gene- 
ral or  sure  leading  point"  Co.  LiiU  16, 
It  seems  to  be  directly  derived  from  the 
sciendum  est  (q.  v.)  of  the  civil  law. 

ESTABLik  L.  Fr.  [Lat  constituert.] 
In  old  English  law.  To  establish  or  or- 
dain as  a  law.  Estahlie  est ;  it  is  ordained. 
Stat.  Gloc.  c  1. 

To  fix  or  settle,  as  dower.  Estably ; 
fixed  or  settled.     Britt.  c  102. 

ESTABLISHMENT.  [L.Fr.«teWM»^ 
ment ;  L.  Lat  consHtuiio.'\  In  old  Engli^ 
law.  An  ordinance  or  statute ;  an  estab- 
lished law,    A  term  particularly  applied  to 


the  statutes  paned  in  the  re^  of  Edward 
L  These,  according  to  Sir  Edward  C3oke, 
truly  deserve  the  name  of  tstMi^ijmenis^ 
because  they  were  more  constaat,  standing 
and  durable  laws  than  any  made  since.  2 
hiSt.  156, 

ESTABLI8SEMKNT.  I*  Fr.  [from 
esiablir,  q.  t.  ;  L.  Lat  consHtutioJ]  In  old 
English  kw.  An  estaUiifament  or  ordi- 
nance ;  an  act  or  statute.  Ceus  sont  la 
establissements  U  Roy  Edward  ;  these  are 
the  estabtishmeBts  (acts  or  ordinances)  of 
King  Edward.  Stat.  We9tm.  1,  pr. 
L'estabHssemeni  de  mostrt  estatuU.  Britt. 
c21. 

The  settlement  of  dower  on  a  woman  by 
her  husband.  BritL  c  102^  De  estabHsst- 
tnentz  de  dower* 

ESTAGNE,  Etaignee.  L.  Fr.  Jlat 
siagnum.^     A  pool     Teof^  P.  8  £dw. 

m.  9. 

ESTANDARD.  KFr.  A  standard  (of 
weights  and  measures).  So  cidled,  becaoee 
it  stands  constant  and  irnmorable,  and  bath 
all  other  measures  coming  towards  it  fbf 
their  conformity.  Termss  de  la  Ley.  Ss- 
tandars;  standards.  Briti.  foL  2.  Id. 
c  SO. 

E8TAPE.  KFr.  Staple.  r«r5.M. 
12  Hen.  VL  9. 

ESTAT.  L.  Pr.  Estate;  conditioa; 
statute.    Kdham. 

ESTATE.    L.  Fr.  and  Eng.    [L  Fr. 
estat ;  from  Lat  stcUus^  state  or  conditios, 
from  ftore,  to  stand.]    The  interest  which 
any  one  has  in  lands,  or  in  any  other  sub- 
ject of  property.     1  PrssUm  on  Estaia, 
20.     Called  the  natural  and  primary  s%- 
nification  of  the  word.     3  P.  Wms.  524. 
An  estate  in  lands,  tenements,  and  heredita- 
ments signifies  such  interest  as  the  tenant 
has  therein.     2  Bl.  Com.  108.— Hie  con- 
dition or  circumstance  in  whidi  the  owner 
stands  with  r^ard  to  his  property.    Id. 
ibid.     2  Ch^abb^s  Meal  Prop.  2,  §  942.    In 
this  ssnsey  eskiU  h  constantly  used  in  con- 
veyances, in  connection  with  the  words^ 
rights  title  and  interest^  (qq.  v.)  and  is  in  a 
mat  degree,  synonymous  with  all  of  them. 
See  Co.  Liti.  84$. 

The  prope^  itself,  in  which  one  has  an 
interest;  technicaUy  called  the  corpwM, 
Thus,  lands  are  r^  estate;  goods  and 
chattels  are  personal  estate.  See  Heal  es- 
tate^  Personal  estate.  The  word  is  ^so 
frequently,  though  nntechnically,  used  as  a 
term  of  local  d^ription,  as  **  my  ettele  ct 
A,"     1  CkitL  €m.  Pr.  288. 
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•^*  The  old  definitions  of  this  word 
generally  confine  it  to   lands  or  realty. 
Thus,  according  to  Lord  Coke,  "  state  or 
estate  signifieth  such  inheritance,  freehold, 
term  for  years,  Sec,  as  any  man  hath  in 
lands  or  tenements."    Co.  Litt.  345  a.     So 
Cowell  defines  it  to  be  "  that  title  or  in- 
terest which  a  man  hath  in  lands  or  tene- 
ments," and  the  same  definition  is  given  in 
the  Termes  de  la  Ley,      And  this  limited 
sense  of  the  word  has  been  relied  on,  in 
srgoment,  in  some  cases.     See  1  P.  Wms. 
3.    Bat,  according  to  the  settled  modem 
doctrine,  the  term  estate  is  of  much  more 
extensive  import  and  application,  being  in- 
deed  ffenus   generalissimumH,  and  clearly 
comprehending  thin^  personal  as  well  as 
real ;  personal  as  wefl  as  real  estate.    Holt, 
C.  J.  1  Salk.  237.     Kent,  C.  16  Johns. 
R.  687.      Ward  on  Legacies,  208.     Mar- 
shall, C.  J.  1  Peters'  E.  688,  688.   Paterson, 
J.  3  Cranch's  B.  97.  Wayne,  J.  1 1  ffotpard's 
JR.  358.     Dewey,  J.  4  Metcalfs  R  178, 
180.     Hence  it  is  well  remarked,  that,  in 
general,  whenever  legal  enactments  are  in- 
tended to  apply  exclusively  to  one  or  the 
other  of  these  different  species  of  pro- 
perty, the  statutes  use  the  proper  qualify- 
ing words,  "personal"  or  "real  estate," 
Ba  the  case  may  require.    Dewey,  J.  ub. 
sup. 

In  wills,  the  import  of  the  term  estate 
depends  in  a  great  degree  upon  its  associa- 
tion with  other  expressions.     2  Powell  on 
2?rtf.  (by  Jarman,)  168,  chap.  X.    Mm^hall, 
C.  J.  1  Peter^  R.  685,  588.     Thus,  in  a 
recent  case  in  England,  it  was  held  that 
the   word   estate  in  a  will    did    not,   of 
necessity,    include  real  property,  but  its 
meaning  most  be  taken  as  explained  by  the 
context.     Accordingly,  where  a  testator, 
after  devising  certain  real  estates  by  his 
will,  proceeded,  "  I  give  all  the  rest  of  my 
household  furniture,  books,  linen  and  china, 
except    as  hereinafter  mentioned,  goods, 
chattels,  estate  and  effects  of  whatever  na- 
ture or  kind  soever,  and  wheresoever  the 
same   shall  be  at  the  time  of  my  death," 
auto  certain  executors  in  trust  to  dispose 
of  the  same  as  specified  by  the  will,  it  was 
held  that  the  word  "  estate"  did  not  pass 
real  estate.    1  Welshy,  H.  d  Gordon,  141. 
See    1  Jarman  an  Wills,  658,  (566,  Per- 
kins' ed.  notesj.     But,  subject  to  qualifica- 
tion  and  restnction,  the  term  estate  is  the 
most  general,  significant  and  operative  word 
that  can    be  used  in  a  will,  and,  according 
to  all  the  cases,  may  embrace  every  degree 
VoJL.  I.  36 


and  species  of  interest  Paterson,  J.  3 
CranclCs  R.  97.  If  used  as  descriptive  of 
land,  it  will  carry  every  thing,  both  the 
land  and  the  interest  in  it,  unless  it  be  re- 
strained by  particular  expressions.  Id.  ibid. 
It  will  carry  the  inheritance,  though  it  be 
accompanied  by  words  descriptive  of  local 
position,  or  other  expressions  referable  ex- 
clusively to  the  corpus  of  the  land.  2 
Powell  on  Dev.  (by  Jarman,)  411,  412,  and 
cases  cited  ibid.  1  ffilliarcTs  Real  Prop, 
614.  Marshall,  C.  J.  1  Peters'  R.  588. 
Kent,  C.  16  Johns.  R.  587.  Bennett,  J. 
26  Vermont  R.  260,  267.  2  Jarman  an 
Wills,  181,  (132,  Perkins'  ed.  notes),  etseq. 

ESTATE  OF  INHERITANCE.  A 
species  of  freehold  estate  in  lands,  otherwise 
called  a  fee,  where  the  tenant  is  not  only 
entitled  to  enjoy  the  land  for  his  own  life, 
but  where,  after  his  death,  it  is  cast  by  the 
law  upon  the  persons  who  successively  re- 
present him  in  perpetuum,  in  right  of  blood, 
according  to  a  certain  established  order  of 
descent  1  Steph.  Com.  218.  Litt.  sect  1. 
Co.  Litt.  237  b.  1  AT.  r.  Rev.  Stat.  [722], 
717,  §2. 

ESTATE  IN  FEE  SIMPLE.  An  estate 
to  a  man  and  his  heirs  forever.  HaWs 
Anal,  sect  xxx.  A  species  of  estate  of  in- 
heritance which  a  man  has,  to  hold  to  him 
and  his  heirs  general,  that  is,  his  heirs 
whether  lineal  or  collateral,  male  or  female ; 
and  which  is  often  called  an  estate  in  fee, 
without  the  addition  of  the  word  simple. 
1  Steph.  Cam.  220.  2  CrabVs  Real  Prop. 
6. — ^The  entire  and  absolute  interest  and 
property  in  land.  Cruise's  Dig.  tit  i.  sect. 
44.     See  Fee,  Fee  simple. 

ESTATE  IN  FEE  TAIL,  generaUy 
termed  an  ESTATE  TAIL.  An  estate  of 
inheritance  which  a  man  has,  to  hold  to  him 
and  the  heirs  of  his  body,  or  to  him  and 
particular  heirs  of  his  body.  1  Steph.  Com. 
228. — ^An  estate  of  inheritance  by  force 
of  the  statute  De  Donis,  limited  and  re- 
strained to  some  particular  heirs  of  the 
donee,  in  exclusion  of  others.  2  Crabb's 
Real  Prop.  22,  23,  §  971.  Cruise's  Dig. 
tit  ii.  ch.  1,  sect  12.     See  Tail,  Fee  tail. 

ESTATE  FOR  LIFE.  A  fi-eehold  es- 
tate,  not  of  inheritance,  which  a  man  has, 
to  hold  for  the  term  of  his  own  life,  or  for 
that  of  any  other  person,  or  for  more  lives 
than  one.*  1  Steph.  Com.  239. — A  free- 
hold interest  in  lands,  the  duration  of  which 
is  confined  to  the  life  or  lives  of  some  par- 
ticular person  or  persons,  or  to  the  happen- 
ing or  not  happening  of  some  imcertain 
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event  Cruisers  Dig.  tit  liL  ch.  1,  sect  1. 
1  HilUard's  Real  Prop.  99.— That  interest 
in  lands  which  may  possibly  last  for  a  life, 
but  cannot  last  longer.  2  CraWs  Real 
Prop,  59,  §  1020.  When  it  is  an  estote 
for  a  man's  own  life,  it  is  called  absolute- 
ly an  estate  for  life^  but  when  it  is  for 
another's  life,  it  is  called  an  estate  pur 
autre  vie.  Id,  Liit,  sect  56.  See  4  KenCs 
Com,  23,  24. 

ESTATE  BY  THE  CURTESY.  A 
species  of  life  estate  to  which  a  man  is  by 
law  entitled,  on  the  death  of  his  wife,  in  the 
lands  or  tenements  of  which  she  was  seised 
in  fee  during  the  marriage,  provided  he 
had  issue  by  her,  bom  alive,  and  capable 
of  inheriting  her  estate.*  1  Steph,  Com, 
246.  2  Bl,  Com,  126.  Cruise's  Dig, 
tit  V.     2  CraWs  Real  Prop,  97,  §  1074. 

1  ffilliarcTs  Real  Prop,  110.  See  4  Kenfs 
Com.  27.     See  Curtesy, 

ESTATE  IN  DOWER.  A  species  of 
life  estate  which  a  woman  is,  by  law,  enti- 
tled to  claim  on  the  death  of  her  husband, 
in  the  lands  and  tenements  of  which  he 
was  seised  in  fee  during  the  marriage,  and 
which  her  issue,  if  any,  might  by  possibili- 
ty have   inherited.     1   StepL   Com,  249. 

2  Bl.  Com,  129.  Cruise's  Dig,  tit  vL  2 
CraWs  Real  Prop,  124,  §111 7.  4  Kent's 
Com,  35.     See  Dower, 

In  several  of  the  Umted  States,  (Ver- 
mont, Connecticut,  Tennessee,  North  Caro- 
lina, and  Georgia,)  the  title  to  dower  has 
been  reduced  down  to  the  lands  whereof 
the  husband  died  seised,  4  Kent's  Com, 
41.     1  Oreenleafs.  Cruise's  Dig,  164,  note. 

1  miliard's  Real  Prop,  122.  In  England, 
by  the  late  Dower  Act,  3  <k  4  Will  IV. 
c  105,  seisin  of  the  husband  is  not  neces- 
saiy.     2  Crabb's  Real  Prop.  1 30. 

ESTATE  PUR  AUTRE  VIE.  Estate 
for  another's  life.  An  estate  in  lands  which 
a  man  holds  for  the  life  of  another  person. 

2  Bl,  Com,  120.    Litt,  sect  56. 
ESTATE  FOR  YEARS.    A  species  of 

estate  less  than  freehold,  where  a  man  has 
an  interest  in  lands  and  tenements,  and  a 
possession  thereof,  by  virtue  of  such  in- 
terest, for  some  fixed  and  determinate  pe- 
riod of  time ;  as  in  the  case  where  lands 
are  let  for  the  term  of  a  certain  number  of 
years,  agreed  upon  between  the  lessor  and 
the  lessee,  and  the  lessee  enters  thereon. 
1  Steph,  Com.  263,  264.  Blackstone  calls 
this  estate  a  contract  for  the  possession  of 
lands  or  tenements  for  some  determinate 
|)eriod.    2  BL  Com.  140.    See  2  Crabb's 


Real  Prop.  224,  §  1267.  1  HiUiard's 
Real  Prop.  198.  4  Kenfs  Com.  85.  It 
is  frequently  called  a  term^  (terminus^)  be- 
cause its  duration  or  continuance  is  bound- 
ed, limited  and  determined.  2  Bl,  Com. 
143. 

ESTATE  AT  WILL.  A  species  of  es- 
tate less  than  freehold,  where  lands  and 
tenements  are  let  by  one  man  to  another,  - 
to  have  and  to  hold  at  the  will  of  the  lessor ; 
and  the  tenant,  by  force  of  this  lease,  ob- 
tains possession.  2  Bl,  Com.  145.  4 
Kenfs  Com,  110.  Litt  sect  68.  Grit 
is  where  lands  are  let  without  limiting  inj 
certain  and  determinate  estate.  Id.  2 
Crabb's  Real  Prop.  403,  §  1543.  Cruise's 
Dig.  tit  iz.  ch.  1. 

ESTATE  AT  (or  BY)  SUFFERANCE, 
is  where  one  comes  into  possession  of  land 
under  a  lawful  demise,  and  after  his  estate 
is  ended,  wrongfully  continues  the  posses- 
sion. 1  Steph.  Com.  273.  Co.Litt.blh. 
2  Bl,  Com.  150.  Cruise's  Dig.  tit  ix.  cL 
2.  2  Crabb's  Real  Prop.  437,  §  1597. 
See  4  Kent's  Com,  116. 

ESTATE  UPON  CONDITION.  An 
estate  in  lands,  the  existence  of  which  de- 
pends upon  the  happening  or  not  happen- 
ing of  some  uncertain  event,  whereby  the 
estate  may  be  either  originally  created,  or 
enlarged,  or  finally  defeated.  2  Bl,  CW. 
151.  1  Steph,  Com.  276.  Co,  Litt.  201  a. 
Litt,  sect  323,  325.  Cruite's  Dig.iit:aA. 
— An  estate  having  a  qualification  annexed 
to  it,  by  which  it  may,  upon  the  happening 
of  a  particular  event  be  created,  or  enlarged 
or  destroyed.     4  Kenfs  Com.  121. 

ESTATE  UPON  CONDITION  IM- 
PLIED, for  CONDITION  EN  LAW). 
An  estate  having  a  condition  annexed  to  it 
inseparably  fit)m  its  essence  and  constitu- 
tion, although  no  condition  be  expressed  in 
words.  2  Bl,  Com,  152.  4  Kenfs  Com. 
121.     See  Condition  implied, 

ESTATE  UPON  CONDITION  EX- 
PRESSED. An  estate  granted,  either  in 
fee  simple  or  otherwise,  with  an  express 
qualification  annexed,  whereby  the  estate 
granted  shall  either  commence,  be  enlarged, 
or  be  defeated,  upon  performance  or  breach 
of  such  qualification,  or  condition.  2  BL 
Com.  154.     See  Condition  exprefsed. 

An  estate  which  is  so  expressly  defined 
and  limited  by  the  words  of  its  creatimi, 
that  it  cannot  endure  for  ^my  longer  time 
than  till  the  contingency  happens,  n|»fi 
which  the  estate  is  to  faiL  1  Stepk,  Cms. 
278. 
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ESTATE  IN  VABIO.    An  estate  in 
gage,  or  pledge.    2  BL  Com,  15Y.    1  Steph, 
Com,  282.     ^Qt  Mortgage. 
ESTATE  BY  STATUTE  MERCHANT. 
See  Statute  merchant 
ESTATE  BY  ELEGIT.     See  Megit. 
ESTATE  IN  POSSESSION.    An  es- 
tate  whereby  a  present  interest  passes  to, 
and  resides  in  the  tenant,  not  depending  on 
any  subsequent  circumstance,  or  contin- 
gency.    2  £1.  Com.  163.    An  estate  where 
the  tenant  is  in  actual  pernancy,  or  receipt 
of  the  rents  and  other  advantages  arising 
therefrom.    Id,  ibid.    2  CrabVs  Keal  Prop. 
968,  §  2322.     Cruisers  Dig.  tit.  xvi.  ch.  1, 
sect  1.     Where  a  man  is  entitled  immedi- 
ately to  the  possession  of  land,  his  estate  is 
said  to  be  in  possession ;   when  entitled  to 
it,  not  immediately  but  infuturo,  his  estate 
is  said  to  be  in  expectancy.     1  Stepk.  Com. 
289.     1  JSr.  Y.  Rev.  St.  [723],  718,  §  8. 

ESTATE  IN  EXPECTANCY.    An  es- 
tate where  the  right  to  the  pernancy  of 
the  profits  is  postponed  to  some  future  pe- 
riod.    Cruise's  Dig.  tit  xvi.  chap.  1,  sect  1. 
ESTATE  IN  REVERSION.    A  species 
of  estate  in  expectancy,  created  by  opera- 
tion of  law,  being  the  residue  of  an  estate 
left  in  the  grantor,  to  commence  in  posses- 
sion after  the  determination  of  some  par- 
ticular estate  granted  out  by  him.     2  Bl, 
Com.    175.     2   Crahh's  Real  Prop.    978, 
§  2345. — The  residue  of  an  estate  left  in 
the  grantor  or  his  heirs,  or  in  the  heirs  of  a 
testator,  commencing  in  possession  on  the 
determination  of  a  particular  estate  granted 
or  devised.     1  N.  Y.  Rev,  St.  [723],  718, 
§  12. — An  estate  in  reversion  is  where  any 
estate   is  derived,  by  grant  or  otherwise, 
out  of  a  larger  one,  leaving  in  the  original 
owner   an  ulterior  estate  immediately  ex- 
pectant  on  that  which  is  so  derived ;  the 
Latter  interest  being  called  the  particular 
estate,    (as  being  only  a  small  part  or  par- 
ticula  of  the  original  one,)  and  the  ulterior 
interest,  the  reversion.     1  Steph.  Com.  290. 
See  Reversion. 

ESTATE  IN  REMAINDER.    An  es- 
tate limited  to  take  effect,  and  be  enjoyed, 
after  another  estate  is  determined.     2  Bl. 
Com,    163.     Cruisers  Dig.  tit  xvi.  ch.  1, 
sect.  2.       2  Crahh's  Real  Prop,  959,  §  2323. 
An  estate  in  remainder  is  where  any  estate 
is  derived  by  grant  out  of  a  larger  one,  an 
ulterior    estate  immediately  expectant  on 
that  which  is  so  derived  being,  at  the  same 
time,  granted  away  by  the  original  owner. 
The  latter  interest  is  called  the  particular 


estate,  and  the  ulterior  one,  the  remainder. 

1  Steph,  Com.  295.  See  Remainder. 
ESTATE  IN  SEVERALTY.  An  es- 
tate held  by  a  person  in  his  own  right  only, 
without  any  other  person  being  joined  or 
connected  with  him  in  point  of  interest, 
during  his  estate.  This  is  the  most  com- 
mon and  usual  way  of  holding  an  estate. 

2  Bl.  Com.  1Y9.     Cruisers  Dig.  tit  xviiL  ch. 
1,  sect  1. 

ESTATE  IN  JOINT  TENANCY.  An 
estate  in  lands  or  tenements  granted  to  two 
or  more  persons,  to  hold  in  fee  simple,  fee 
tail,  for  life,  for  years,  or  at  will  2  Bl, 
Com.  180.  2  (frahh's  Real  Prop,  937. 
Cruisers  Dig,  tit  xviii.  ch.  1,  sect  2. — An 
estate  acquired  by  two  or  more  persons  in 
the  same  land,  by  the  same  title,  (not  being 
a  title  by  descent,)  and  at  the  same  period; 
and  without  any  limitation  by  words  im- 
porting that  they  are  to  take  in  distinct 
shares.  \  Steph.  Com.  Zl'Si.  The  most  re- 
markable incident  or  consequence  of  this 
kind  of  estate  is,  that  it  is  subject  to  survi- 
vorship. Id.  316.  See  Survivorship,  It 
is  an  estatq  not  favored  in  law.  2  Chitty^s 
Bl,  Com.  l80,  note.  See  4  Rentes  Com. 
357.  2  Greenl,  Cruise's  Dig,  362,  note.  In 
New- York,  every  estate,  granted  or  devised 
to  two  or  more  persons  m  their  own  right, 
has  been  declared  to  be  a  tenancy  in  com- 
mon, unless  expressly  declared  to  be  in 
joint  tenancy;  but  every  estate  vested  in 
executors  or  trustees,  as  such,  shall  be  held 
by  them  in  joint  tenancy.  1  N.  Y,  Rev. 
St,  [7271,  721,  §  44.     See  Joint  tenancy. 

ESTATE  IN  COPARCENARY.  An 
estate  acquired  by  two  or  more  persons, 
(usually  females,)  by  descent  from  the  same 
ancestor.*  2  Bl.  Com.  187.  1  Steph.  Com. 
319.  Cruise's  Dig,  iAtxiTi.  See  Coparce- 
nary, See  4  JTenfs  Com,  366.  2  Green- 
leaf's  Cruise's  Dig.  382,  notes. 

ESTATE  IN  COxMMON.  An  estate  in 
lands  held  by  two  or  more  persons,  with 
interests  accruing  under  different  titles;  or 
accruing  under  the  same  title,  but  at  dif- 
ferent periods ;  or  conferred  by  words  of 
limitation  importing  that  the  grantees  are 
to  take  in  distinct  shares.  1  Steph,  Com. 
323.  See  Tenancy  in  common.  See  Cruise's 
Dig.  tit  XX.  2  Greenleaf's  Cruise's  Dig. 
390,  et  seq,  notes. 

"ESTATES,"  held  to  carry  a  fee.  4 
M,  db  S.  366.  Estates  may  mean  as  well 
the  interest  in  the  lands,  as  the  lands  them- 
selves.    Le  Blanc,  J.  Id.  370. 

ESTATES  OF  THE  REALM.    InEng- 
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11^  law.  Tho  lords  spiritualf  the  lords 
temporal,  Mid  the  commoDs  of  Great 
Britain.  1  BL  Com.  153.  2  Steph.  Com. 
356. 

ESTATUlE,  £statut  L.  Fr.  Statute; 
a  BUtute.  Yearb.  P.  8  Edw.  IIL  2,  25. 
SoUmcqz  Us  estatates  de  WynceMttr;  accord- 
ing to  the  statutes  of  Winchester.  BriiL  c. 
12.  j^nnof  estatutz(f0  Westminster.  I(L  c.  14. 
ESTAUNKE.  L.  Fr.  Apoolorwear; 
a  stank.     BritU  c.  54.     Id.  c.  61. 

ESTE,  Estee.  L.  Fr.  [from  Lat  ouUjo.'] 
Summer.     Kdkam, 

ESTE.  L.Fr.[fromff/er,tobe.]  Been. 
Avera  este  tue ;  shall  have  been  slain. 
Britt.  c.  23. 

ESTEANT.  L.  Fr.  [from  estre,  q.  v.] 
Being.     i>y^,  14,  (Fr.  ed.) 

ESTENDRK  L.  Fr.  To  extend,  or 
lay  out  Briit.  c  71.  See  Extend.  Es- 
tendu;  extended.  Id.  c  53. 
Estendour  ;  an  extender.  Id.  c  11. 
ESTENTE;  Estant,  Esteinte.  L,  Fr. 
Extent;  the  laying  out  of  lands.  Britt. 
c  71.     Value;  estmiation.     Kelham. 

ESTER,  Estre,  Estoier.  L,  Fr.  To 
stand  ;  to  be.  De  ester  a  droit ;  to  stand 
to  the  right ;  to  meet  an  accusation,  (de 
siando  ad  rectum).  Britt  c  27.  See  Ad 
sUmdum  recto.  Estoite ;  was.  Kelham. 
Estoyent ;  were.     Id. 

ESTERLING,  Sterling.  [L.  Lat  ester- 
linguSy  sierlingus.']  The  silver  penny  of 
England,  {denarius  argenteus).  Spelman, 
voc  Esterlingus.     See  Denarius. 

Good  money,  (moneta  proba),  as  distin- 
guished from  bad  {reprcha).     Spelman. 
Lawful  money  in  general.     Id. 
Standard    silyer    money.      Argent    del 
aUay    del   ssterling.     Artie,   sup.  Chart. 
0.20. 

According  to  Spelman  and  Dufresne, 
this  word  was  derived  from  the  Esterlingi, 
or  EasterlingSy  (people  from  the  Easty)  as 
those  Saxons  are  anciently  called  who  in- 
habited that  district  of  Germany  afterwards 
occupied  by  the  Hanse  Towns  and  their 
appendages,  and  by  whom  the  arts  of  as- 
saying and  coining  silver  are  said  to  have 
been  introduced  into  England.  1  Bl.  Com. 
278,  note.  See  2  How.  SL  Trials,  122, 
123.  Lord  Coke  observes  that  the  esterling 
or  sterling  penny  took  the  name  of  the 
workmen,  being  Esterlings,  that  both 
coined  it  and  gave  it  the  allay.  2  InsL 
615. 

ESTETME,  Estainie,  Estagne,  Estank, 
EsUmbzy  Esteigns.    L.Fr.    Ho.    Kelham. 


ESTO.  Lat  [imper.  of  sum,  esse,  to  be.l 
Beit;  suppose;  suppose  it  to  be.  A  word 
used  by  old  English  writers,  in  pntting 
their  cases.  Fleta,  lib.  3,  c  9,  §  24 ;  c 
10,  §  1. 

ESTOFFER.  L.  Fr.  To  store;  to 
stock ;  to  furnish.     Kelham. 

ESTOP.  [L.  Fr.  esiopper  ;  L,  Lat  op- 
pilare,  obstare,  obstipare.]  To  stop,  bar,  or 
impede ;  to  prevent,  to  pteclude.  Co.  LitL 
352  a.     See  Estoppel. 

To  stop  or  obstruct  ^  Estopping  i 
river."     3  Leon.  174. 

ESTOPPEL  [from  estop;  L.  Lat  op 
pilare.'\  An  impediment,  or  bar,  by  which 
a  man  is  precluded  in  law  frx>m  alleging  ox 
denying  a  fact,  in  consequence  of  IbM  own 
previous  act,  allegation  or  denial,  to  the 
contrary.*  Stepk.  PI.  196,  197.— Aa 
estoppel  is  where  a  man  has  done  some 
act,  or  executed  some  deed,  which  estopt 
or  precludes  him  from  averring  any  thing 
to  the  contrary.  3  Bl.  Com.  308.— It  is 
called  an  estoppel,  sap  Lord  Coke,  "be- 
cause a  man^s  own  act  or  acceptance  stop- 
peth  or  closeth  up  his  mouth  to  allege  or 
plead  the  truth.*'  Co.  LitL  852  a  9 
Crabb's  Real  Prop.  1046,  §  2432.  This  is 
called  by  Mr.  Smith,  "  a  startling,"  ind  by 
Mr.  Best,  "an  unlucky"  definition;  the 
last  named  writer  observing  that  '^'onc 
would  imagine,  from  the  language  of  Sir 
R  Coke,  that  truth  was  the  enemy  which 
the  law  of  estoppel  was  invented  to  ex- 
clude." 2  Smith's  Lead.  Cas.  436,  Be^ 
on  Evid.  403,  §  362.  The  definition  givoi 
in  the  Tkrmes  de  la  Ley  is  less  objectionable ; 
"  Estoppel  is  where  one  is  concluded  and 
forbidden  to  speak  against  his  own  act  or 
deed,  yea,  though  it  be  to  say  the  trutkT 
And  see,  as  to  the  doctrine  of  estoppels, 
and  the  reason  of  it,  4  Kenfs  Com.  261, 
and  note. 

ESTOPPEL  BY  MATTER  OF  RE- 
CORD. An  estoppel  founded  upon  mat- 
ter of  record ;  as  a  confession  or  admisskm 
made  in  pleading  in  a  court  of  record, 
which  precludes  the  party  fit)m  afterwards 
contesting  the  same  fact  in  the  same  suit 
Steph.  PI.  197.  As  to  this  kind  of 
estoppel,  and  the  doctrine  of  the  concluave 
effect  of  a  record,  see  2  Smithes  Lead.  Cos. 
437—445,  and  American  ed.  note.  Lord 
Coke  classes  letters  patent,  fines  and  re- 
coveries among  matters  of  record  which 
estcm  a  VBTtj.     Co.  Litt.  352  a. 

Tlie  effect  of  a  judgment,  as  res  judical 
Tha  decision  of  a  question  by  a  conq>etest 
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tribanal,  as  preclnding  the  eame  question 
from  being  again  raised  between  the  same 
parties.     See  JRes  judicata, 

ESTOPPEL  BY  DEED  is  where  a  party 
has  executed  a  deed,  that  is,  a  writing  un- 
der seal  (as  a  bond)  reciting  a  certain  fact, 
and  is  thereby  precluded  from  afterwards 
denying,  in  any  action  brought  upon  that 
instrument,  the  feet  so  recited.  Steph,  PL 
197.  A  man  shall  always  be  estopped  by 
his  own  deed,  or  not  permitted  to  aver  or 
prove  any  thing  in  contradiction  to  what 
he  has  once  so  solemnly  and  deliberately 
avowed.  2  Bl.  Com.  295.  Plowd.  434. 
Cowp.  601.  2  Crabb's  Real  Prop,  1046, 
§  2432.  2  Smith's  Lead.  Cos,  456,  457. 
4  Ken^s  Com,  261,  and  note.  A  writing 
which  is  not  technically  a  deed^  that  is, 
which  is  not  under  seal,  does  not  operate 
as  an  estoppel.  A  good  example  of  this  is 
the  case  of  a  receipt  Smith  on  Contracts^ 
16.  Bronson,  J,  (dissenting),  3  ffilTs 
(N.  Y.)  B.  215,  220. 

ESTOPPEL  BY  MATTER  IN  PAIS, 
(or  in  the  country).  An  estoppel  by  mat- 
ter that  is  neither  a  record,  nor  a  deed,* 
such  as  livery,  entry,  acceptance  of  rent,  &c. 
Co,  Litt.  352  a.  Thus,  where  one  man  has 
accepted  rent  of  another,  he  will  be  estop- 
ped from  afterwards  denying,  in  any  action 
with  that  person,  that  he  was,  at  liie  time 
of  such  acceptance,  his  tenant.  Steph, 
PL  197.  Com.  Dig.  Estoppel.  Co.  Litt. 
852  a.  2  Smith's  Lead,  Vas,  458.  See 
3  HilVs  (N.  Y.)  i?.  215.  Bronson,  J.  Id. 
220.  4  Mann.  <&  Or.  209.  22  Alabama 
H.  543.  Admissions  belong  to  this  divi- 
sion of  estoppels.  See  8  WendelFs  B.  480, 
483. 

The  doctrine  of  estoppels  in  pais  is  one 
which,  so  fer  at  least  as  that  terra  is  concern- 
ed, has  grown  up  chiefly  within  the  last  few 
years.  But  it  is,  and  always  was  a  familiar 
principle  in  the  law  of  contracts.  It  lies  at 
tho  foundation  of  morals,  and  is  a  cardinal 
point  in  the  exposition  of  promises,  that 
one  shall  be  bound  by  the  state  of  fects 
which  he  has  induced  another  to  act  upon. 
Bedaeld,  C.  J.  26  Vermont  R.  366,  373. 
And  see  2  Welsby,  H.  dh  Gordon^  653. 

ESTOPPEL,  COLLATERAL.  The  col- 
lateral determination  of  a  question  by  a  court 
having  general  jurisdiction  of  the  subject 
Sec  Small  v.  Haskins,  26  Vermont  R  209, 
221.  The  whole  subject  of  collateral 
estoppels  is  one  of  comparatively  recent 
origin.  And  it  is  exclusively  of  the  crea- 
tion of  the  courts,  and,  like  fictions  of  law, 


ought  not  to  be  allowed  to  aid  in  the  per- 
petration of  wrong.  Redfield,  C.  J.  Id. 
223. 

ESTOPPEL.  In  pleading.  A  plea, 
replication  or  other  pleading,  which,  with- 
out confessing  or  denying  the  matter  of 
feet  adversely  alleged,  relies  merely  on 
some  matter  of  estoppel  as  a  ground  for 
excluding  the  opposite  party  from  the  aUe- 
gation  of  the  fact  Steph.  PL  219.  3  BL 
Com.  30a 

ESTOPPER,  Je^jtoper.  L.  Fr.  To  stop, 
or  obstruct,  as  by  damming  up  a  stream. 
De  ewes  estoppes  ;  of  water-courses  stopped. 
Britt.  c.  29. 

ESTOVER.  L.  Fr.  and  Eng.  [L.  Lat 
estoverium.]  An  allowance  made  to  a  per- 
son. See  Estoverium.  The  plural  only 
{estovers^  is  now  used.     See  Estovers. 

ESTOVER.  L.Fr.  To  furnish,  or  sup- 
ply.    BritL  c.  103. 

To  be  necessary.     Id.  c.  75. 

ESTOVERIUM.  L.  Lat  In  old  Eng- 
lish law.  An  estover ;  an  allowance  made 
to  a  person  out  of  an  estate,  or  other  thing, 
for  his  or  her  support.  An  allowance  of 
wood  (m  boscis)  made  to  a  tenant  in  dower 
for  repairs,  (ad  osdificandum^  fuel,  (ardei^ 
dum,)  and  fencing,  {claudenaum).  Bract. 
fol.  315.     See  Magna  Charta^  c.  7. 

An  allowance  of  wood  te  a  commoner, 
for  similar  purposes.  BracL  fol.  222  b, 
231.     i?7eto,lib.  4,  c  25. 

An  allowance  made  to  a  man  arrested 
for  felony,  for  the  support  of  himself  and 
family  during  his  imprisonment  Bract. 
foL  136  b,  137.     Fleta,  lib.  1,  c  26,  §2. 

An  allowance  of  forage  to  horses.  Plata, 
Ub.  2,  c  73,  §  3. 

The  plural  estoveria  is  used  by  more 
modem  writers.  Estoveria  cedificandi,  ar- 
dendi,  arandi  et  daudendi ;  estovers  of 
building,  (house-bote,)  burning,  (fire-bote,) 
ploughing,  (plough-bote,)  and  enclosing, 
(hedge-bote).  Go.  Litt.  41  b.  See  Stat. 
Westm.  2,  c.  25. 

ESTOVERS.  L.Fr.andEng.  [LLat 
estoveria^  and  more  anciently  estoverium ; 
from  Fr.  estouver^  estover  or  estoffery  to  fur- 
nish, supply  or  maintain.]  An  allowance 
made  to  a  person  out  of  an  estate,  or  other 
thing  for  his  or  her  support,  as  for  food  and 
raiment,  {in  victu  et  vestitu).  Stat,  ffloc. 
c.  4.  See  Estover,  Estoverium.  An  al- 
lowance (more  commonly  called  alimony,) 
granted  to  a  woman  divorced  a  mensa  et 
thoro,  for  her  support  out  of  her  husband's 
estate.     1  BL  Com.  441. 
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An  allowance  of  wood  made  to  a  tenant 
for  life  or  yean ;  a  liberty  of  taking  neces- 
sary wood  for  the  nse  or  fumitnrc  of  his 
house  or  fanDy  from  off  the  land  demised  to 
him.  2  BL  Com,  35.  1  Steph.  Com.  241, 
260.  2  Crabb's  Real  Prop.  76,  §  1044. 
Bi89et  on  Eitates,  276,  277.  4  Kenf$ 
Com.  73.  This  is  the  ordinary  meaning  of 
the  word  estovers^  which  are  also  called  in 
law  boteSy  embracing  the  various  kinds  of 
house-botey  fire-boUy  plough-boUy  and  hay- 
bote.  See  Botes.  Estovers  are  sometimes 
erroneously  confounded  with  common  of 
estaverSy  (q.  v.)  and  the  distinction  is  not 
clearly  made  by  Britton  in  his  60th  chap- 
ter, J5e  renablet  estovert. 

ESTOYER,  Estoievy  EsierCy  Ester.  L. 
Fr.  [from  Lat  t torf.]    To  stand ;  to  stand 

food;  to  stand  to,  or  abide.  Kelham. 
Istoyse  U  primer  jugement ;  the  first  judg- 
ment shall  stand.     Britt.  c.  105. 

ESTRAUNGE,  Estrange.  L.  Fr.  A 
stranger.  Britt.  c  12.  Vearb.  P.  4  Edw. 
III.  16. 

ESTRAY.  [L.  Fr.  estrat/fy  estrayeur ; 
L.  Lat  extrahuray  from  extray  without] 
Any  thing  out  of  its  place,  especially  an 
animal  that  has  escaped  from  its  owner, 
and  wanders  or  strays  about ;  a  wandering 
animal,  (animal  palans).  Spelmany  voc 
Extrahura.  Usimlly  defined  as  a  wander- 
ing animal  whose  owner  is  unknown. 
Pecus  quody  elapsum  h  custodCy  compos  per- 
erraty  ignolo  domino  ;  a  beast  which,  hav- 
ing escaped  from  its  keeper,  wanders  over 
the  fields,  its  owner  being  unknown.  Spel- 
many ub.  sup.  Pecus  vaganSy  quod  nullus 
petit y  uquitur  vel  advocat ;  a  wandering 
beast,  which  no  one  seeks,  follows  or  claims. 
FUtOy  lib.  1,  c.  43.  Bract,  fol.  120.— Cattle 
whose  owner  is  unknown.  2  Eenfs  Com. 
859.     See  United  States  Digesty  Estiray. 

In  a  late  case  in  the  Supreme  Court  of 
Texas,  in  which  the  signification  of  this 
term  came  under  consideration,  Uemphill, 
C.  J.  was  of  opinion  that  it  did  not  neces- 
sarily, and  in  all  cases,  import  an  animal 
whose  owner  was  unknown ;  but  that,  as 
used  in  the  statute  of  that  state  relating  to 
estrays,  it  was  intended  to  have  a  wider 
range,  so  as  to  include  animals  whose  own- 
ers were  known.  See  14  Texas  R.  428, 
430,  431. 

In  English  law,  an  estray  is  any  valuable 
animal,  [whether  beast  or  bird,]  that  is  not 
wild,  found  within  a  lordship,  and  whose 
owner  is  not  known ;  and  which  belongs 
to  the  king,  or  to  the  lord  of  the  manor  by 


special  grant  from  the  crown.*  I  BL  Com. 
297,  298.  2  Id.  14.  2  Steph.  Com.  561, 
562.  1  CraWs  Real  Prop.  513—518, 
§§  665—671. 

ESTRK  Estr'.  KFr.  To  be;  being. 
Del  bien  estre  ;  of  well  being.     Britt  c  39. 

Esteant;  being.  Este ;  been.  Estoie; 
was.     Id.  passim.     L.  Fr.  Diet. 

ESTREAT.  [L.  Fr.  estreU;  L.  Later- 
tractum.']  In  practice.  A  true  copy  or 
duplicate  of  an  original  writing.     Coiftt. 

An  extract  from  the  rolls  or  records  of  t 
court,  especially  records  of  amercements.* 

A  forfeited  recognizance  taken  out,  (es- 
treated, L  e.  extracted)  from  among  the 
other  records  of  the  courts,  and  sent  or  re- 
turned to  the  court  of  exchequer  to  be  pro- 
secuted. 4  Bl.  Com.  253.  This  last  is  the 
modem  meaning. 

Anciently,  in  the  English  Court  of  Com- 
mon Pleas,  aifter  the  amercements  had  beea 
entered  on  record,  which  was  done  without 
assessing  any  sum,  the  clerk  of  the  wamots 
made  the  estreats y  (that  is,  extract*  or  copies 
from  the  record,)  and  delivered  them  to  the 
clerks  of  the  assize,  by  whom  they  were 
delivered  to  the  coroners  to  afieer  the 
amercements.  See  Affeer.  After  the  coro- 
ners had  affeered  or  assessed  the  amerce- 
ments, they  were  delivered  back  throi^ 
the  same  channel  to  the  clerk  of  the  wv- 
rants,  and  then  the  rolls  of  the  estreats, 
thus  completed,  were  carried  into  the  ex- 
chequer. F.  N,  B.  75,  I.  K  76.  Fita- 
herbert  explains  these  proceedings  in  de- 
tail, and  gives  a  form  of  the  estreat  Id, 
ibid.     See  Stat.  3  &  4  Will.  IV.  c  99. 

To  ESTREAT.  [L.  Lat  ftrfroAm.]  To 
take  out  a  forfeited  recognizance  from  the 
records  of  a  court,  and  return  it  to  the 
court  of  exchequer,  to  be  prosecuted.  See 
Estreat. 

To  bring  or  draw  into  the  exchequer. 
^^It  is  hard  to  estreat  the  fine  hither, 
without  taking  the  usual  remedy  iat  it  by 
distress."     Hale,  C.  B.  Hardr.  471. 

ESTREITE,  EstreyU.  L.  Fr,  [from 
Lat  strictus^  Straitened ;  contracted ;  nar- 
rowed. De  ewes  estoppes  ou  estreiUt ;  of 
water-courses  stopped  or  narrowed.  BritL 
c29. 

Strict;  limited.     Id.  c  55,  84. 

ESTREPAMENTUM,  Estrepementum. 
L.  Lat  In  old  English  law.  Esh^pement; 
a  destructive  kind  of  waste  committed  by 
a  tenant  for  life  or  years  in  lands,  woods  or 
houses.  Spelman.  Reg.  Grig.  76  b,  77. 
Reg.  Jud.  33.     See  Estrepement. 
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ESITIEPE.  L,  Fr.  [from  Fr.  estropier, 
to  mutilate,  or  Lat  exiirpare,  to  root  up.] 
To  strip  or  lay  bare,  as  trees  of  their  bran- 
ches, or  land  of  wood,  houses,  &c  To 
commit  waste  or  spoil  in  lands,  woods  or 
houses,  to  the  dam^e  of  another,  as  of  a 
reversioner.*     See  JEstrepement, 

ESTREPEMENT,  Ustrepment.  L.  Fr. 
andEng.  \L,laX.esir€pamentum ;  fromFr. 
estrepey  or  estropier,  to  mutilate;  or  Lat. 
exHrpare^  to  root  up,  or  utterly  destroy.] 
Spoil  made  by  tenant  for  life,  upon  any 
lands  or  woods,  to  the  prejudice  of  the  re- 
versioner; as  by  drawing  out  the  heart  of 
the  land  by  ploughing  or  sowing  it  continu- 
ally, without  manuring,  or  other  such  usage 
as  is  requisite  in  good  husbandry ;  or  by 
cutting  down  trees,  or  lopping  them  further 
than  the  law  will  allow.  Cowell.  Blount, 
Called  in  the  old  books,  strip.  F,  N,  B. 
60,  61. 

An  aggravated  Mnd  of  waste  {gravius 
vasti  genus,)  committed  in  lands,  woods,  or 
houses,  by  a  tenant  for  life  or  years,  and 
especially  during  the  pendency  of  a  suit  to 
recover  possession;  as  by  cutting  down 
trees,  destroying  houses,  <fec.,  to  the  preju- 
dice of  the  reversioner.* 

*;,^*  The  etymology  of  this  word,  as  well 
as  its  precise  meaning,  does  not  seem  to  be 
expressed  with  much  clearness  in  the  books. 
Practically,  it  appears  to  have  been  con- 
sidered the  same  as  waste,  distinguished 
only  by  the  circumstances  under  which  it 
was  committed,  viz. :  during  the  pendency 
of  a  suit     This,  at  least,  seems  to  have 
been  the  principal  distinction  between  a 
writ  of  estrepementf  and  a  writ  of  waste 
proper.     8  BL  Com.  225,  226.     Spelman 
IS  the  only  writer  who  seems  to  have  discov- 
ered the  true  derivation  of  the  word,  and 
through  that,  to  have  arrived  at  its  radical 
meaning.     Estrepamentum  is  quasi  extirpa- 
mentumj  from  extirpare^  to  root  out,  or 
rase  to  the  foundations;  to  destroy  utterly, 
(delere).    In  confirmation  of  this,  he  refers 
to  the  judicial  writ  de  estrepamento  in  the 
Register,  in  which  the  word  extirpare  is 
prominently  used.     Beg.  Jvd.  33  b.     Two 
other  writs  in  the  Register  of  similar  cha- 
racter are  called  writs  de  extirpaiione.     Beg. 
Jud.  1 3,  58  b.     See  Termes  de  la  Ley,  voc 
JExtirpation. 

ESTRETE.  L.Fr.  An  extract  BritL 
c  26.      See  Estreat. 

ESTRETE.  L.  Fr.  Street;  a  street, 
way  or  road.  En  le  kautestrete;  in  the 
highway.     Tearb.  H.  2  Edw.  II.  27. 


ESTKETEMEliiT,  Estreytement.  L.Fr. 
Strictly;  closely.     Britt.  cc.  100,  104. 

ET.  Lat  and  Fr.  And.  See  Calv.  Lex. 
Jur. 

ETABLISEMENT.  Fr.  In  old  French 
law.  Establishment ;  an  ordinance,  statute 
or  decree.  Les  Etablisements  de  St.  Louis 
hold  a  high  rank  for  the  wisdom  with 
which  they  are  written,  and  the  curious 
matter  they  contain.  Butler's  Hor.  Jur. 
92.     Steph.  Led,  199.    See  Establishment. 

ET  ADJOURNATUR,  (or  Adjomatur). 
L.  Lat  And  it  is  adjourned.  A  phrase 
used  in  the  old  reports,  where  the  argument 
of  a  cause  was  adjourned  to  another  day ; 
or  where  a  second  argument  was  had. 
Tearb,  T.  3  Edw.  IIL  37.  1  Keb,  692,  754, 
773.  Keilw.  65.  Hardr.  68.  Cro,  El. 
180.     T.  Baym.  55.     See  Adjoumatur. 

ET  AL.  (Abbreviation  of  Et  alivrS  or 
alium,)  Lat  And  another.  ET  ALS. 
(Ahhrey.  of  Et  alios,)  And  others.  Abbre- 
viations often  used  in  entitling  causes, 
where  there  are  two  or  more  plaintiffs  or 
defendants. 

ET  ALII  E  CONTRA.  L.  Lat  And 
others  on  the  other  side.  A  phrase  con- 
stantly used  in  the  Year  Books,  in  describ- 
ing a  joinder  in  issue.  P.  1  Edw.  II. 
Prist ;  et  alii  ^  contra,  et  sic  ad  patriam  ; 
Ready ;  and  others  e  contra^  and  so  to  the 
country.     T.  3  Edw.  IIL  4. 

ETAS.    L.  Lat    An  old  form  of  cetas, 
V.)     Magna  Charta,  c.  3. 

DE  CEO  SE  METTENT  EN  LE 
PAYS.  L.  Fr.  And  of  this  they  put 
themselves  upon  the  country.  Fet  Assaver^ 
§64. 

ET  DE  HOC  PONIT  SE  SUPER  PA- 
TRIAM. L.  Lat  And  of  this  he  puts 
himself  upon  the  country.  Mem,  in  Scacc. 
22  Edw.  1.  Tearb.  T.  1  Edw.  II.  1 1.  The 
old  conclusion  of  a  plea  in  bar  by  way  of 
traverse.  Literally  translated  in  the  mod- 
em forms.     See  Conclusion  to  the  country. 

ET  EI  LEGITUR  IN  H^C  VERBA. 
L.  Lat  And  it  is  read  to  him  in  these 
words.  Words  formerly  used  in  entering 
the  prayer  of  oyer  on  record.     See  Oyer. 

ET  HABEAS  IBI  TUNC  HOC 
BREVE.  L.  Lat  And  have  you  then 
there  this  writ  A  clause  in  old  writs,  ex- 
pressive of  the  command  to  return  to  them. 
Beg.  Jud.  1.  Fletay  lib.  2,  c.  64,  §  19. 
Towns.  PI.  166.  Literally  translated  in 
the  modem  forms. 

ET  H^C  SANCTA.  L.  Lat  And 
these  holy  (things;  L  e.  gospels).    The 
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words  with  which  oaths  formerly  concladed 
Fleta,  lib.  2,  c  63,  §  12.  Expressed  in 
law  French,  Et  cts  minU ;  which  has 
sometimes  been  improperly  rendered,  *'And 
the  saints."     See  batk^  Santta. 

ET  HOC  PARATUS  EST  VERIFI- 
CARE.  L.  Lat  And  this  he  is  ready  to 
verify.  The  ancient  conclusion  of  a  plea 
in  bar  in  confession  and  avoidance.  T. 
Eaym.  50, 94.  1  Salk.  2.  Bract.  foL  806  b. 
Literally  translated  in  the  modem  forms. 

ET  HOC  PETIT  QUOD  INQXHRA- 
TUR  PER  PATRIAM.  L.  Lat  And 
this  he  prays  may  be  inquired  of  by  the 
country.  The  conclusion  of  a  pbuntiff's 
pleading,  tendering  an  issue  to  the  country. 
1  SaUc,  6.  1  Show.  181.  Literally  trans- 
lated in  the  modem  forms. 

ETINDE  PETIT  JUDICIUM.  KLat 
And  thereupon,  (or  thereof,)  he  prays 
judgment  A  clause  at  the  end  of  plead- 
ings, praying  the  judgment  of  the  court  in 
&vor  of  the  party  pleading.  It  occurs  as 
eariy  as  the  time  of  Bracton,  and  is  literally 
translated  in  the  modem  forms.  Bract 
foL  57  b.     CrahbU  Hist  Enq.  Law,  217. 

ET  INDE  PRODUCrr  SECTAM.  L. 
Lat  And  thereupon,  (or  thereof,)  he  pro- 
duces suit  A  formula  used  at  the  conclu- 
sion of  declarations,  from  a  very  early  pe- 
riod, to  express  the  fact  that  the  pUuntiff 
produced  to  the  court,  at  the  time  of  de- 
claring, the  testimony  of  his  #ecto,  (L  e.  his 
9uit  or  followers,)  for  the  purpose  of  con- 
firming his  alle^Eitions,  which  the  ancient 
law  required.  Bract,  214  b,  410  a.  Steph. 
Plead.  429.  3  Bl  Com.  295.  QUb.  C. 
Pleas,  48.  Towns.  PL  166.  This  pro- 
duction of  the  secta  was  originally  an  ac- 
tual occurrence.  Et  inde  producat  sectam 
sufficientem,  scilicet  probos  homines,  qui 
vrcesentes  fuerint  in  curia  ;  and  thereupon 
he  should  produce  a  sufficient  suit,  to  wit, 
good  men  who  should  be  present  in  court 
FUta,  lib.  2,  c.  47,  §  20.  This  soon  be- 
came a  mere  form,  but  the  clause  was  re- 
tained, though  apparently  in  a  new  sense,  as 
being  supposed  to  express  summarily  the 
grounds  of  the  suit  or  action,  and  was  after- 
wards translated  into  the  Englbh  formula: 
"  And  thereupon  (or  therefore)  he  brings 
his  suit,"  with  which  declarations  now  con- 
clude.    See  Suit,  Secta. 

ETHABUIT.  L.Lat  And  he  had  it  A 
common  phrase  in  the  Year  Books,  expres- 
sive of  the  allowance  of  an  application  or 
demand  by  a  party.  Pam.  demanda  la 
Et  habutt,  &c     M.  6  Edw.  IIL  49. , 


ET  ISSINT.  L.  Fr.  And  so.  Co. 
Litt.  803  b. 

ET  MODO  AD  HUNC  DIEM.  KLat 
And  now  at  this  day.  Words  ancintlj 
used  (as  the  corresponding  English  words 
still  are)  in  entering  continuances  on  re- 
cord, expressive  of  the  day  of  appearuoe 
of  the  parties. 

ET  NON.  L.  Lat  And  not  Wwds 
sometimes  anciently  used  in  pleading,  in- 
stead of  absque  hoc,  (q.  r.) 

ET  NON  ALLOCATUR  L  Lat 
And  it  is  not  allowed.  Yearb.  M.  2  Edw. 
HLIO. 

ET  PETIT  AUXILIUM.  L.  Lat  And 
he  prays  aid.     Yearb.  M.  1  Edw.  IL  1. 

ET  PILEDICTUS  A.  SIMILITER.  L 
Lat  And  the  sidd  A.  likewise.  The  Lidi 
form  of  the  similiter  in  pleading.  See 
Similiter. 

ET  SIC.  L.  Lat  And  so.  The  com- 
mencement of  a  formula,  (as,  et  sieml  debet, 
et  sic  turn  est  factum,)  formerly  used  ss  i 
special  conclusion  to  a  plea  in  bar,  in  orda 
to  render  it  positive,  aad  to  avoid  the  hoik 
of  argumentativeness.  Arckb.  dm.  PL  224 
Mansel  on  Demurrer,  75. 

ET  SIC  AD  JUDICIUM.  L.  Lat  And 
so  to  judgment  Yearb.  T.  1  Edw.  H.  10. 
ETSIC  AD  PATRDLM.  L.  Lat  And 
so  to  the  country.  A  common  phrase  in 
the  Year  Books,  in  recording  an  isaoe  to  ^ 
country.  H  ne  dona  pas,  pristy  dc,  H  oMi 
h  contra  ;  et  uc  ad  patriam,  M.  S  Edw. 
HL  29. 

ET  SIC  FECIT.  L.  Lat  And  he  did  sa 
Yearb.  P.  9  Hen.  VL  17. 

ET  SIC  PENDET.  Lat  And  so  it 
hanj^  A  term  used  in  the  old  reports,  to 
sigmfy  that  a  point  was  left  undetermined. 
T.  Raym.  166.  Et  sic  pendet  pladtum; 
and  so  the  plea  hangs.  Yeark  T.  1  Edw. 
IL8. 

ET  SIC  ULTERIUS.  L.  Lat  And 
soon;  and  so  further ;  aiidao  forth.  FUtm^ 
lib.  2,  c  60,  §  27. 

ET  UNDE  DlCrr.  L.  Lat  And 
whereupon  he  m^s.  Yearb.  M.  1  Edw.  IL  1. 
EUANGELIES,  Ewan^ies.  L.  Fr. 
The  gospels ;  or  evangelirts.  PmmmmuMt 
Us  Euangelies  ;  laying  hands  on  the  gos- 
pels. Brill,  c  62.  Jurer  sur  sepntz  Evan- 
gelies  de  Dieu  ;  to  swear  upon  the  Holy 
Evangelists  of  God.     Id.  c  97. 

EUNDO,  MORANDO,  ET  REDEUN- 
DO.  L.  Lat  In  goin^,  staying,  and  re- 
turning. A  phrase  used  to  express  the  ex- 
tent of  the  pnvil^;e  from  arrest  enjoyed  by 
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the  parties  to  suits,  witnesses,  &c.  See 
Privilege  from  arrest  A  similar  phrase 
was  used  in  the  Saxon  law.  Ewndo  ad 
gemotum,  et  rediens  de  gemote,  Spelman, 
voc  Gemotum.  LL.  JEdw.  Conf,  c.  25, 
cited  ibid. 

EUNDO  ET  REBEUNDO.  Lat  In 
going  and  returning.  Applied  to  vessels. 
8  Bob.  Adm.  R.  141. 

EVASIO.  Lat  [from  evadere^  to  es- 
cape.] In  old  practice.  Escape ;  an  es- 
cape from  prison  or  custody.  Reg.  Grig. 
812.     Fleta,  lib.  1,  c  26,  §  4. 

EVENTUS.  Lat  [from  evenire,  to 
come  out,  or  come  from.]  In  old  English 
law.  An  event ;  a  thing  which  happens 
from  a  cause.  Genius  est  qui  ex  causa 
sequitur,  et  dicuntur  eventus  quia  ex  causa 
evemunt ;  an  event  is  that  which  follows 
from  a  cause,  and  they  are  called  events  be- 
cause they  come  out  of  a  cause.  9  Co.  81  b. 
EVERWYK,  Everwihe,  Everwik.  L. 
Fr.  York.  Cw^.  Cartar.  26Edw.  L  Beg. 
Grig.  76  b,  regula.  Probably  shortened 
from  the  Lat  Eboracum^  Eborac,  Evorac. 
Translated  Warwick,  in  Dgery  37  b. 

tuTf  man  mnit  be  takei  to  eoitemplate 
tke  probable  eoaseqienees  of  the  aet  he  does. 
Lord  £llenborou|rh,  9  Eastj  277.  A  frinda- 
mental  maxim  m  the  law  of  evidence. 
Best  on  Fres.  §  16.  1  Fhill.  Ev.  444.  1 
GreenL  Ev.  §  18.  ^  B.  dk  C.  648.  Lord 
Ellenborough,  8  M.  db  8.  11,  17.  Burr. 
Circ.  Ev.  43,  44,  398,  809. 

E  VESCHE,  Euesche.  L.  Fr.  A  diocese. 
Briit.  c.  107. 

EVESQUK  L.  Ft.  A  bishop.  Litt. 
sect  651. 

EVESQUERY.  L,  Fr.  A  bishopric 
Zitt.  sect  651. 

EVICT,  [from  Lat  evincere^  q.  v.]  In 
the  civil  law.  To  take  something  frY)m  a 
person,  by  virtue  of  a  judicial  sentence  or 
recovery  at  law.  Evincere  est  aUquid  vin- 
cendo  auferre.^  Potkier,  Contr.  of  Sale, 
part  S,  en.  1,  sect  2,  art  1. 

In  the  common  law.  To  recover  land 
hy  process  of  law.  ^'  If  the  land  is  evicted, 
no  rent  shall  be  paid.*'  10  Co.  128  a.  The 
term  is  now  applied  to  a  tenant  against 
whom  land  is  recovered,  or  who  is  other- 
wise compelled  to  leave  the  demised  pre- 
miBes.  *^  If  the  tenant  be  evicted  from  the 
lands  demised  to  him,  by  a  title  paramount, 
before  the  rent  '&lls  due,  he  will  be  dis- 
charged from  the  payment  of  the  rent" 
3  Ken^s  Com.  464.     See  Eviction. 

EVICTION.    \LsLevictio,hoxa evincere, 


to  overcome,  to  prevail  in  law.]  In  the 
civil  law.  The  abandonment  which  one  is 
obliged  to  make  of  a  thing,  in  pursuance 
of  a  sentence  bv  which  he  is  condemned 
to  do  so.  Pothter,  Cont.  of  Sale,  part  2, 
ch.  1,  sect  2,  art  1,  n.  83.  The  abandon- 
ment which  a  buyer  is  compelled  to  make 
of  a  thing  purchased,  in  pursuance  of  a 
judicial  sentence.*     Id.  ibtd. 

The  sentence  which  orders  such  aban- 
donment    Id. 

The  depriving  a  buyer,  without  any 
sentence,  of  the  power  to  retain  the 
thing  bought,  in  virtue  of  the  sale.  Id. 
n.  86. 

The  loss  suffered  by  the  buyer  of  the 
totality  of  the  thing  sold,  or  of  a  part  there- 
of, occasioned  by  ihe  right  or  claims  of  a 
third  person.  Civil  Code  cf  Louisiana, 
art  2476. 

EVICTION.  In  the  common  law.  The 
recovery  of  lands,  Ac,  by  form  of  law.* 
10  Co.  128.     Tomlins. 

The  recovery  from  a  tenant  of  the  whole 
or  a  pwt  of  the  demised  premises,  by  a 
title  paramount  to  that  derived  from  his 
landlord.*     8  Kent's  Com.  464,  466. 

The  compelling  a  tenant  to  abandon 
the  demised  premises,  by  rendering  them 
unfit  for  occupation;  as  by  a  nuisance.* 
Id.  464,  note.     1  Carr.  <t  M.  479. 

The  recovery  from  a  vendee,  of  land  pur- 
chased by  him,  under  a  paramount  title.* 
4  Kent^s  Com.  476 — 477. 

EVIDENCE.  [Lat  evideniia,  from  evi- 
dens,  clear.]  That  which  tends  to  render 
evident,  or  clear ;  the  means  by  which  the 
truth  of  a  fact  or  point  in  issue  is  made 
clear  or  demonstrated.*  Best  on  Evid.  8, 
§  11.  Z  Bl.  Com.  367. — Any  matter  of 
fact,  the  effect,  tendency  or  design  of  which 
is  to  produce  in  the  mind  a  persuasion  af- 
firmative or  disaffirmative  of  the  existence 
of  some  other  matter  of  feet  Best  on  Evid. 
ub.  sup.  Best  on  Pres.  7,  §  6.  1  Benth.  Jud. 
Ev.  1 7.— The  word  evidence,  in  legal  accepta- 
tion, includes  all  the  means  by  which  any 
alleged  matter  of  fact,  the  truth  of  which 
is  submitted  to  investigation,  is  established 
or  disproved.  1  Greenlea/on  Evid,  §  1. 
See  Burr.  Circ.  Evid.  1. 

Any  proof,  be  it  testimony  of  men,  re- 
cords or  writings.  Cowell.  Proof,  either 
written  or  unwritten,  of  facts  in  issue  be- 
tween parties.  WTuirtan's  Lex.  The  terms 
evidence  and  proof  are  constantly  used  in 
practice  as  synonymous.  3  Bl.  Com.  367. 
3   Steph.   Com.   604,     Strictly,   however, 
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proof  is  the  effect  or  result  of  evidence ; 
evidence  is  the  mediam  of  proof.  1  Greenl, 
on  Ev.  §  1.  Without  evidence  there  can 
be  no  proof,  although  there  may  be  evi- 
dence which  does  not  amount  to  proof. 
Best  on  Pres.  8,  §  6.    Burr.  Circ.  Ev.  1,  2. 

EVIDENCE  OF  DEBT.  A  term  ap- 
plied to  written  instruments  or  securities 
for  the  payment  of  money,  importing  on 
their  face  the  existence  of  a  debt  1  N.  Y. 
Bev.  Stat.  [599],  601,  §  5. 

EVIDENCES  OF  TITLR  Deeds  and 
other  documents  establishing  the  title  to 
property,  especially  real  estate,  {quibusjus 
proediorum  firmatur).     Spelman. 

EVIDENTIA.  Lat  [from  evidens, 
clear,  open  to  view,  from  e,  out,  and  videre^ 
to  see.]  In  the  civil  law.  Clearness  or 
fullness  of  conviction.  Jfascard.  de  Prob. 
lib.  1,  qua?st,  8.     Best  on  Pres.  §  6,  note. 

The  state  or  quality  of  being  evident, 
that  is,  clear,  manifest,  open  to  view.  The 
true  radical  meaning  of  the  English  word 
evidence.     Johnson^s  Diet, 

EVIDENTIARY.  Having  the  quality  of 
evidence ;  constituting  evidence ;  evidenc- 
ing. A  term  introduced  by  Mr.  Bentham, 
and,  from  its  convenience,  adopted  by  other 
writers.     See  Burr,  Circ,  Ev.  3,  and  note. 

EVINCERE.  Lat  In  the  civil  law. 
To  overcome  or  prevail  at  Ijiw^,  (vincere  ju- 
dicio),     Calvin's  Lex. 

To  take  a  thing  from  one  by  right  of 
ownership,  through  a  judicial  sentence, 
[per  sententiam  judicis).     Brissonius, 

To  claim  a  thing  by  suit  as  one's  own 
by  right  of  owner^ip,  from  him  who  had 
no  right  to  it,  but  has  given  or  sold  it  to 
another;  and  to  wrest  it  from  the  purchaser 
by  a  judicial  sentence,  condemning  him  to 
give  it  up.     Prateius  Lex, 

EW.     Sax.     Marriage.     See  Ewhrice, 

EWA.  L.  Lat  In  old  German  and 
Saxon  law.     Law.     Spelman, 

EWAGE.  [from  L  Fr.  ewe,  q.  v.]  In 
old  English  law.  Toll  paid  for  water  pas- 
sage. The  same  as  aquage,  Cowell, 
Tom  I  ins. 

EWBRICE.  Sax.  [from  «r,  marriage, 
and  brice,  or  bryce,  a  oreach.]  Marriage 
breach ;  adultery.  Cowell,  Blount,  Tom- 
lins, 

EWE.  L.  Fr.  Water.  Ewe  douce; 
fresh  water.  Britt.  c  1.  Au  fil  del  ewe  ; 
to  the  thread  (edge)  of  the  stream.  Id, 
c42. 

The  water  ordeal  LL,  Gul.  Cong,  L  11, 
See  Alt  al  ewe. 


EWE,  L.  Ft.  Had.  LUL  sect  258, 
690. 

EX.  Lat  From;  of;  oat  o£  Si 
facto,  (q.  V.) ;  fix)m  (bcL  Ex  contractu^ 
(q.  v.) ;  from,  or  out  of  contract  Ex  mero 
motu,  (q.  V.) ;  of  mere  motion.  See  2 
Salk,  622. 

By,  or  with.  Ex  assensu,  (q.  v.) ;  by 
the  assent     Ex  causa,  (q.  v.) ;  by  title. 

On;  upon.  Ex  dimiuione,  (q.  v.);  on 
the  demise.  Ex  fade,  (q.  v.)  ;  on  the  face. 
Ex  relatione,  (q.  v.) ;  on  the  relation. 

According  to.  Ex  cequiUUe,  (q.  v.) ;  ac- 
cording to  equity. 

At  or  in.  Ex  arhitrio,  (q.  v.) ;  at  the 
discretion. 

EXABUNDANTL  Lat  Outofabon- 
dance;  abundantly;  soperflaoosly ;  more 
than  su£Qcient  Ca,lv.  Lex.  Jut.  Ex  Ao- 
bundanti,     Mem.  in  Scacc.  H.  22  Edw.  L 

EX  ABUNDANTI  OAUTELA.  U. 
Out  of  abundant  caution.  "  The  practice 
has  arisen  ex  abundanti  cautelaJ"  8  East, 
319.     Lord  EUenborouA,  4  M.d  S.5U. 

EX  ABUNDANTLL  Lat  Out  of 
abundance.     Yearb,  M.  20  Hen.  VL  16. 

EX  ADVERSO.  Lat  On  the  other 
side.     2  Show.  461. 

EX  ^QUITATE. 
to  equity ;  in  equity. 

§3. 

EX  ^EQUO  ET  BONO,  Lat  A^ 
cording  to  what  is  just  and  good ;  accord- 
ing to  equity  and  good  morals  or  con- 
science. SBl.  Com,lQ2.  A  phrase  derived 
from  the  civil  law,  in  which  it  is  more  com- 
monly expressed  ex  bono  et  cequo^  (q.  r.) 

EX  ALTERA  PARTK  L.  Ut  Of 
the  other  part     Yearb.  H.  6  Edw.  IL  191. 

Ex  titeeedentibBt  et  coDieqiieitibof  fit 
optimt  interpretatio.  The  best  interpreta- 
tion [of  a  part  of  an  instrument]  is  made 
from  the  antecedents  and  the  consequents, 
[from  the  preceding  and  following  parts]. 
2  JnsL  317.  The  law  will  judge  of  a  deed 
or  other  instrument  consisting  of  divers 
parts  or  clauses,  by  looking  at  the  whole; 
and  will  give  to  each  part  its  proper  office 
so  as  to  ascertain  and  carry  out  the  inten- 
tion of  the  parties.  Broom^s  Max^  249, 
[442,  443].  The  whole  instrument  is  be 
viewed  and  compared  in  ail  its  parts,  so 
that  every  part  of  it  may  be  made  consi^ 
ent  and  effectual  2  KenVs  Com.  555.  The 
construction  must  be  made  upon  the  entire 
instrument,  and  not  merely  upon  disjointed 
parts  of  it;  the  whole  context  must  be 
considered,  in  endeavoring  to  collect  tl^ 


Applied  to  connsd. 
ll  Lat  According 
FUta,  lib.  3,  c  10, 
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intention  of  the  parties,  although  the  im- 
mediate object  of  inquiry  be  the  mean- 
ing of  an  isoUted  clause.  Broom^iMax, 
249,  [442],  and  cases  cited  ibid.  Sec 
Antecedent. 

EX  ARBITRIO  JUDICIS.  Lat  At, 
in  or  upon  the  discretion  of  the  judge.  4 
BL  Com.  894.  A  term  of  the  civil  Uw. 
Inst.  4.  6.  31. 

EX  ASSENSU  CTJRLE.  L  Lat  With 
the  assent  of  the  court.  JSx  assensu  totius 
curice,  Crew,  C;  J.  gave  judgment  quod 
qucerens  nil  capiat.     Latch^  139. 

EX  ASSENSTT  PATRIS.  Lat  By 
or  with  the  father's  consent  Litt.  sect 
40.  2  Bl.  Com.  133.  See  Cro.  Jac.  415, 
687. 

EX  ASSENSU  SUO.  L.  Lat  With 
his  assent  Formal  words  in  judgments 
for  damages  by  default     Comb.  220. 

EX  ASSIGNATIONK  L.Lat  From, 
or  on  the  assignment     Eeg.  Grig.  75  b. 

EX  BONIS.  Lat  Of  the  eoods  or 
property.  A  term  of  the  civil  law;  dis- 
tinguished from  in  bonis,  as  being  descrip- 
tive of,  or  applicable  to  property  not  m 
actual  possession.  Calv.  Lex.  Sive  in 
bonis  sit,  sive  non,  si  iamen  ex  bonis  sit, 
locum  hcec  actio  habebit ;  whether  it  be 
actually  among  his  goods,  (in  his  actual 
possession)  or  not,  yet  if  it  be  of  his  goods, 
(or  a  part  of  his  property)  this  action  shall 
have  place.     Inst.  4.  2.  2. 

EXBONOETJEQTJO.  Lat  According 
to  what  is  ffood  and  just ;  according  to  con- 
science and  equity ;  according  to  good  faith 
and  equity.  Inst.  4.  6.  30,  31,  39.  A 
phrase  of  the  civil  law. 

EX  CAUSA.  L.  Lat  By  title.  Ex 
cau8&  successioniSf  sive  ex  caus^  perquisiti ; 
bv  title  of  succession,  or  by  title  of  pur- 
chase. JBraeL  fol.  92  b.  Ex  cau8&  sue- 
cessionis,  vel  donationis,  vel  ex  csmsk  dotis, 
vel  ex  aliqua  alia  justa  caus&  acquirendi  ; 
by  title  of  succession,  or  of  gift ;  or  by  title 
of  dower,  or  by  any  other  lawful  title.  Id. 
fol  183  b.  See  Id.  fol.  10  b.  Ux  una 
eausA — ex  eadem  causA — ex  nova  causd. 
Id.  io\.  45. 

EX  CERTA  SCIENTIA.  Lat  Ofcer- 
tain  or  sure  knowledge.  Formal  words 
anciently  used  in  letters  patent,  implying 
that  the  king  had  full  knowledge  and  un- 
derstanding of  the  matter.  1  Co.  40  b ; 
Alton  Wood's  case.  1  Mann.  Gr.  <t  Scott, 
518,  arg.     See  Bx  gratia  specicUi,  &c. 

EX  COMITATE.  Lat  Out  of  comity, 
or  courtesy ;  by  courtesy.    2  Kenfs  Com. 


45*1.  See  Comitas.  Ex  comitate "  et  jure 
gentium.     Lord  Mansfield,  1  W.  Bl.  258. 

EX  COMMODATO.  Lat  From,  or  out 
of  loan.  A  term  applied,  in  the  old  law  of 
England,  to  a  right  of  action  arising  out  of 
a  loan,  ^ommodatum).  Olanv.  lib.  10,  c. 
18.     \  Reeves'  Hist.  IQQ. 

EX  COMPARATIONE  SCRIPTO- 
RXJM.  L.  Lat  By  a  comparison  of  wri- 
tings, or  handwritings.  A  term  in  the  law 
of  evidence.  Best  on  Presumptions,  218. 
See  Comparison,  Comparatio. 

EX  CONCESSIONE  L.  Lat  From, 
on,  or  by  the  grant.    Beg.  Grig.  76  b. 

EX  CONCESSIS.  Lat  From  things 
or  premises  granted. 

EX  CONTINENTL  Lat  Immediately; 
without  any  interval  or  delay ;  incontinently. 
A  term  of  the  civil  law.     Calv.  Lex. 

EX  CONTRACTU.  Lat  From  con- 
tract ;  arising  out  of,  or  founded  on  con- 
tract ;  the  opposite  of  ex  delicto.  A  term 
of  the  civil  law,  expressive  of  one  of  the 
principal  divisions  of  the  grounds  of  obli- 
gations and  of  actions.  Inst.  3.  14.  2. 
Id.  4.  1,  pr.  Id.  4.  6.  1,  17,  18.  Dig. 
44. 7. 1.  1  Macheld.  Civ.  Law,  101,  §  196. 
Adopted  at  a  very  early  period  in  the  Eng- 
lish common  law,  and  still  constantly  em- 
ployed in  the  law  of  actions.  Bract.  foL 
99.  Fleta,  lib.  2,  c.  1,  §  2.  3  Bl.  Com. 
117.     1  Tidd*s  Pr.  1.     1  Chitt.  PI.  2. 

EX  DEBITO  JUSTTTLE.  L.  Lat 
From,  or  as  a  debt  of  justice ;  in  accordance 
with  the  requirement  ofjustice;  of  right; 
as  a  matter  of  right  The  opposite  of  ex 
gratia,  (q.  v^  3  Bl.  Com.  48,  67.  4  Id. 
330,  392.  In  the  Muror,  writs  grantable 
come  de  det  (as  of  debt  or  right,)  are  dis- 
tinguished from  those  de  grace.  Mirr.  c. 
6, 1  1.     9  Co.  pref. 

EX  DEFECTU  SANGUINIS.  L.  Lat 
From  failure  of  blood ;  for  want  of  issue. 
jffcUe^s  Anal,  sect  xix. 

EX  DELICTO.  Lat  From  fault  or 
crime ;  arising  out  of^  or  founded  upon  mis- 
conduct, malfeasance  or  tort  A  term  of 
the  civil  law,  expressive  of  one  of  the  prin- 
cipal divisions  of  the  grounds  of  obligations 
and  of  actions.  Inst.  4.  1.  tit  &  pr.  1 
Macheld.  Civ.  Law,  192,  §  195.  Con- 
stantly associated  with  its  opposite  ex  con- 
tractu, and  introduced  with  that  term  into 
the  law  of  England,  at  a  very  early  period. 
Bract.  foL  101  b.  Fleta,  lib.  2,  c  1,  §  2. 
3  Bl.  Com.  117.    See  Ex  contractu. 

As  a  consequence  of  crime,  or  violation 
of  law.     Used,  in  this  sense,  in  the  law  of 
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nations.  '*  Contraband  goodi  are  fteiced 
and  condemned  ex  delicioJ*^  1  Kenfi  Com. 
143.     See  Id.  125. 

EX  DEM.  An  abbreviation  of  tx  demk- 
sioney  ^on  the  demise)  ;  frequently  used  in 
the  titles  of  ejectment  snita.  8ee  the  re- 
ports paJtsim. 

EX  DEMISSIONK  L.  Lat  From, 
or  on  the  demise.  Usnallj  written  ex  dir 
nUgsione,  (a.  v.) 

EX  DICTO  MAJORIS  PARTIS.  L. 
Lfat  According  to  the  saying,  or  verdict 
of  the  majority.  Ex  dicto  mq^arU  partis 
juratorum  ;  according  to  the  verdict  of  the 
major  part  of  the  inrors.  Anciently  it  was 
not  necessary,  (at  least,  not  in  civil  caoses,) 
that  all  the  twelve  i^oold  agree ;  bat,  in 
case  of  difference  among  the  jury,  the 
method  was  to  separate  one  part  from  the 
other,  and  then  to  examine  each  of  them 
as  to  the  reasons  of  their  differing  in 
opinion;  and  if,  after  tnch  examination, 
both  sides  persisted  in  their  former  opinions, 
the  court  caused  both  verdicts  to  be  folly 
and  distinctly  recorded,  and  then  judg- 
ment was  given  ex  dicto  mc^oris  partis 
juratorum.  HaleU  Hist.  Com.  Law,  (Run- 
nington^s  ed.  1820,)  349,  note. 

EX  DIMI8SI0NE.  L.  Lat  On  the 
demise.     Rep.  Orig.  16  b,  163  b. 

EX  DIRECTO.  L.  Lat  Directly; 
immediately.     Story  on  BUl$,  §  199. 

Ex  diatarDifaUc  tenperii,  omiU  imsa- 
maitar  lelemilter  foe  tett.  From  length 
of  time  [after  lapse  of  time]  all  things  are 
presumed  to  have  been  done  in  due  form. 
Co,  LitL  6  b.  Beet  oh  Evid.  Introd.  g  43. 
1  ChreerU.  on  Ev.  §  20. 

EXDOLOMALO.  LaL  Out  of  fraud. 
Ex  dole  male  loi  eritar  tctio.  Out  of  fraud 
no  action  arises;  fraud  never  gives  a  right 
of  action.  Cbtr/>.  341, 843.  Broom^sMax. 
849,  [611].     See  Dolus  malus. 

EX  EMPTO.  Lat  Out  of  purchase ; 
founded  on  purchase.  A  term  of  the  civil 
law,  adoptea  by  Braoton.  Inst.  4.  6.  28. 
Bract.  foL  102.     See  Actio  ex  empto. 

EX  FACIE.  L.Lat  Onthe&ce.  2 
Steph.  Com.  168. 

EXFACILL    Lat    Easily.    Oalv.Lex. 

EX  FACTO.  Lat  From,  by  or  in  con- 
sequence of  an  act,  or  thing  done.  Bract. 
foL  172.  Applied  generally  to  an  act  done 
in  violation  of  law  or  right  A  title  is  said 
to  originate  ex  facto,  when  it  commences 
in  an  unlawful  act  Id.  ibid.  Bracton 
uses  it  in  the  same  sense  with  de  facto, 
(q.v.)     Id.  ibid. 


Ex  teeto  jtt  eritvr.  Law  arises  out  of 
hdy  or  is  brought  into  exercise  by  fact* 
A  rule  of  law  continues  in  abstraction  aad 
theory,  until  an  act  is  done  on  which  it  can 
attach  and  assume  as  it  were  a  body  and 
shape.     Best  an  Evid.  Introd.  §  1. 

The  law  arises  out  of  the  &et,  or  is  de- 
termined or  regulated  by  the  fact  3 
Bl.  Com.  329.  The  decision  of  the  lav 
in  a  particular  case,  dq>ends  upon  the 
fact  wtiich  is  proved  or  made  to  appesr. 
Otherwise  expressed,  De  fulo  JM  oritir.  2 
Insi.  49. 

EX  FICTIONE  JURia  L.  Lat  Out 
of,  or  by  fiction  of  law.     Bract.  foL  53. 

EX  GRATL^  Lat  Out  of  grace,  or 
favor ;  (Fr.  de  grace  ;)  as  a  matter  of  mere 
grace  or  indulgence.  The  <^>po6ite  of  ei 
debito.    4  Bl  Com.  392. 

EX  GRATIA  SPECIALI,  CERTA 
SCIENTLA  ET  MERO  MOTU.  LLat 
Out  of  special  grace,  certain  knowledge 
and  mere  motion.  Formal  words  ancienUj 
used  in  royal  charters  and  letters  patent; 
otherwise  expressed,  De  gratia  spedtU, 
ex  certa  scientia,  et  mero  motu,  (q.  ?.) 
1  Co.  43,  45,  46,  49.  See  6  Peters'  R  691, 
738 

EX  OR  AVI  QUERELA.  L  Ut 
(From,  or  on  the  mevous  comphunt)  in 
old  English  practice.     Tlie  name  of  a  writ 

iso  called  from  its  initial  words,)  which  kj 
or  a  person  to  whom  any  lands  or  tene- 
ments in  fee  were  devised  by  will,  (witoi 
any  city,  town  or  borough  wherein  lands 
were  devisable  by  custom,)  and  the  hdr 
of  the  devisor  entered  and  detained  them 
from  him.  Bey.  Orig.  244  b.  F.  ^.  B. 
198,  L.  et  seq.  3  Reeved  Hist  49. 
Abolished  by  statute  3^4  Will  lY. 
c  27,  §  36. 

EX  IMPROVISO.  L.  LaL  Withoirt 
preparation.     Dger,  38. 

EXINDUSTRIA  Lat  From,  or  with 
a  deliberate  design;  on  purpose.  Story, 
J.  1  Wkeaton's  R.  304.  I  KenJts  Com. 
818 

EX  INSINUATIONE.  L.  Lat  On 
the  suggestion  or  information.  Yearh.  P. 
8  Edw.  III.  24.     Reg.  Jud.  25. 

EX  INTEGRO.  Lat  Anew;  ^Mb. 
Bract,  fol.  293. 

EX  INTERVALLO.  L.  Lat.  A£to 
an  interval.     FUta,  lib.  2,  c.  60,  §  8. 

EX  JU8TA  CAUSA.  Lat  From  a 
just  or  lawful  cause;  by  a  just  or  1^ 
title.     See  Ex  causa. 

EX  LATERE.    Lat    From  tlie  side; 
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collaterally;  a  collateral  relation.     Dig. 
23.  2.  68. 

EXLEGIBUS.  Lat.  According  to  the 
laws.  A  phrase  of  the  civil  law,  which  the 
Digests  declare  to  signify — according  to 
the  intent  or  spirit  of  the  law,  as  well  as 
according  to  the  words  or  letter.  (Ex  legi- 
bos  ajccipiendum  est  tarn  ex  legum  sententia 
quam  ex  verbis.)    Dig.  50.  16.  6.     See 


Calv.  Lex. 

EX  LICENTIA 
the  king^s  license. 

EX  LOCATO. 


REGIS.  L  Lat  By 
1  Bl.  C<m.  168,  note. 
Lat  From,  or  out  of 
letting.  A  term  of  the  civil  law,  applied 
to  actions  or  rights  of  action  arising  out  of 
the  contract  of  locatum,  (q.  v.)  fjist.  4.  6. 
28.  Adopted  at  an  eariv  period  in  the  law 
of  England.  Bract,  fol.  102.  1  Heeves^ 
Mist.  166. 

EXMALEFICIO.  Lat  From,arismflr 
out  of,  or  fonnded  upon  mbconduct  or  ma^ 
feasance.  A  term  of  the  civil  law,  used 
(more  commonly  ihaxi  ex  delicto^)  as  the 
opposite  of  ex  contractu.  Inst.  3.  14.  2. 
itf.  4.  1,  pr.  Dig.  44.  7.  4.  Adopted  by 
Bracton,  but  not  much  used  in  this  sense 
in  modem  law.     Bract,  fol.  99,  101,  102. 

Out  of  a  vicious  or  illegal  act    £x  male- 

(icio  noil  oritur  coitractoi.    A  contract 

cannot  arise  out  of  an  act  radically  vicious 
and  illegal  1  Term -R.  734.  LordKenyon, 
C.  J.  3  Id.  422.     Broom's  Max.  861,  [676]. 

EX  MERO  MOTU.  L.  Lat  Of  mere 
motion*  Formal  words  in  old  English  let- 
ters patent  1  Co.  40  b;  Alton  Wood's 
case.     See  Ux  gratia  specialty  <&c 

EX  MORA.  Lat  From,  or  in  conse- 
quence of  delay.  Interest  is  allowed  ex 
moray  that  is,  where  there  has  been  delay 
in  returning  a  sum  borrowed.  A  term  of 
the  civil  law.     Story  on  Bailm.  §  84. 

EX  MORE.  Lat  According  to  cus- 
tom.    Calv.  Lex. 

Ex  iiiiiltitadiBe  signornm,  eolligitor  iden- 
titas  vera.  From  a  great  number  of  signs 
or  marks,  true  identity  is  gathered  or  made 
m>.  Bacon^s  Max.  103,  in  re^la  26.  A 
thing  described  by  a  great  numoer  of  marks 
is  easily  identified,  though,  as  to  some,  the 
description  may  not  be  strictly  correct  Id. 

EX  MUTUO.  Lat  From,  or  out  of 
loan.  In  the  old  law  of  England,  a  debt 
was  said  to  arise  ex  mutuo,  wnen  one  lent 
another  any  thing  which  consisted  in  num- 
ber, weight  or  measure.  1  Beeves'  Hist. 
159.     Bract,  fol.  99. 

EX  NECESSITATE.  Lat  Of  neces- 
uty.     3  Rep.  in  Ch.  123. 


EX  NECESSITATE  LEGIS.  Lat 
From,  or  by  necessity  of  law.  4  Bl. 
Com.  394. 

EX  NECESSITATE  REL  Lat  From 
the  necessity  or  urgency  of  the  thing  or 
case.     2  Poyoell  on  Dev.  (by  Jarman,)  308. 

Ex  nodo  pacto  non  oritor  [nascitor]  actio. 

Out  of  a  nude  or  naked  pact,  [that  is,  a 
bare  parol  agreement  without  considera- 
tion,] no  action  arises*  Bract,  fol.  99. 
FUta,  lib.  2,  c.  66,  §  3.  ICeilw.  82  b. 
Plowd.  306.  Out  of  a  promise  neither  at- 
tended with  particular  solemnity,  (such  as 
belongs  to  a  specialty,)  nor  with  any  con- 
sideration, no  legal  liability  can  arise.  2 
Steph.  Com.  113.  A  parol  agreement, 
without  a  valid  consideration,  cannot  be 
made  the  foundation  of  an  action.  A  lead- 
ing maxim  both  of  the  civil  and  common 
law.  Cod.  2.  3.  10.  Id.  6. 14. 1.  Nog's 
Max.24.  Broom's  Max.  ZZQ,  [682].  2  Bl. 
Com.  446.  Smith  on  Contracts,  85,  86. 
See  Nudum  pactum. 

EX  OFFICIO.  Lat  [L.  Fr.  de  office, 
q.  v.]  From  oflSce ;  by  virtue  or  as  a  con- 
sequence of  office ;  without  any  other  ap- 
pointment or  authority  than  that  conferred 
oy  the  office.  Courts  are  bound  to  take 
notice  of  public  acts,  judicially,  and  ex  of* 
ficio.    1  Bl.  Com.  86. 

Ex  paeto  llllcito  non  oritur  actio.    From 

an  illegal  contract,  an  action  does  not  arise. 
Broom's  Max.  [681].  See  7  CI.  dt  Fin. 
729. 

EX  PARTE.  L.  Lat  From,  or  of  a 
part  or  side ;  of  the  one  part ;  from,  or  up- 
on one  side.  A  common  term  in  practice, 
which  seems  to  have  originally  been  de- 
rived from  the  canon  law.  Durand.  Spec. 
Jur.  lib.  2,  tit  De  rescript,  prcesentatione, 
passim.     See  Calv.  Lex.     An  ex  parte  ap- 

Elication  to  a  court  is  an  application  made 
y  one  party  only,  without  notice  to  the 
opposite  party,  or  opportunity  given  him 
,to  oppose  it*  Holthouse.  1  Burr.  Pr. 
340. 

EX  PARTE  MATERNA.  Lat  On 
the  maternal  side ;  in  the  maternal  line. 
1  Steph.  Com.  382.  2  CraWs  Real  Prop. 
1021,  §  2401.  Ex  parte  matris;  on  the 
side  of  the  mother.  Stat.  Westm.  2,  c.  16. 
EX  PARTE  PATERNA.  Lat  On 
the  paternal  side;  in  the  paternal  line. 
1  Sieph.  Com.  881,  382.  2  Crabh's  Real 
Prop.  1020, 1  2400,  et  seq.  Ex  parte  pa- 
tris  ;  of  the  father's  side ;  on  the  side  of 
the  father.  Stat.  Westm.  2,  c.  16. 
EX  PARTE  TALIS.    L.  Lat    (On  the 
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behalf  of  sach  a  one.)  In  old  Engliah 
practice.  The  name  of  a  writ  which  lay 
for  a  bailiff  or  receiver,  who,  hanng  audi- 
tors assigned  to  hear  his  account,  could  not 
obtain  of  them  reasonable  allowance,  bat 
was  cast  into  prison  by  them.  Cowtll. 
F.  iVr.  B.  129,  F. 

EX  PATIENTIA.  L.  Lat  By  suffer 
ance,     FUta,  lib.  4,  c.  18,  §  1. 

EXPAUCIS.  Lat  From  a  few  things 
or  words. 

Ex  paaeis  diotis  iatendere  plurima  poMis. 

From  a  few  words,  yon  may  understand 
many  things.  LitL  sect  884.  ^  By  this 
verse,"  says  Lord  Coke,  "inferences  and 
conclusions  in  like  cases  are  warrantable." 
Co.  LitL  237. 

£x  paucis  plurima  conctpit  ingenium  ; 
from  a  few  words  or  hints  the  understand- 
ing conceives  many  things.  LitL  sect 
560. 

EX  POST  FACTO;  properly,  EX 
POSTFACTO,  or  EX  POST-FACTO. 
Lat  From,  by  or  in  consequence  of  an 
after-act,  or  thing  done  afterwards;  by 
matter  of  subsequent  occurrence ;  by  after- 
matter.  A  term  of  the  civil  law,  intro- 
duced into  the  common  law  at  a  very  early 
period,  and  the  precise  import  of  which 
may  be  better  understood  from  the  follow- 
ing examples :   (^QB  tb  Initio  iBOtlliJI  fDit 

institntiOt  ex  postfteto   cooTaleseere   non 

potest.  An  institution  or  act  which  was 
of  no  effect  at  the  beginning,  (when  made 
or  done)  cannot  acquire  force  or  validity 
from  after-matter,  (as  by  lapse  of  time). 
Dig.  60.  17.  210.  NDnqnam  creicit  ex 
postfaeto  prffteriti  delieti  citimttio.  The 
estimate  of  the  character  of  a  past  offence 
is  never  enhanced  by  after-matter.  Dig, 
60.  17.  138.  1.  Non  ex  post-facto,  sed  ex 
prcesenti  statu  damnum  /actum  sit,  necne, 
cBstimari  oportere^  Labeo  ait ;  Labeo  says 
that  the  question  whether  a  damage  be 
done  [to  a  building]  or  not,  is  to  be  deter- 
mined not  from  any  after-act  or  occurrence, 
but  from  the  condition  of  the  building  at 
the  time.  Dig,  43. 24. 7. 4.  Donationum, 
qucedam  valida  esse  possunt  ah  initio,  et  in- 
valida  fieri  ex  post  facto,  et  e  converso  ;  of 

?^ft8,  some  may  be  valid  at  the  beginning 
or  when  made,)  and  become  invalid  by 
subsequent  matter,  and  h  converso.  Bract, 
foL  11  b,  12.  Non  mandante,  nee  autori- 
tatem  prcestante  ab  initio,  sed  ex  post  facto 
ratum  habente  ;  not  commanding  nor  giving 
authority  at  the  beginning,  (or  originally,} 
but  ratifying  it  by  im  a^r-act,  (or  after- 


wards). Id.  foL  171.  Sive  ratum  hahuerit 
ah  initio^  vel  ex  post  &cto;  whe^er  he 
ratified  it  at  the  beginning  or  afterwards. 
Id.  foL  213.  Item  id  quod  ab  initio  non 
fuit  nocumentum  iryuriosum^  ex  post  huAo, 
et  per  constitutionem  fieri  poterit  ii^urio- 
sum  ;  also  that  which  originally  was  not  an 
injurious  nuisance,  may  Ine  made  injurious 
by  after-act  or  matter,  and  in-  consequence 
of  agreement  Id.  foL  232.  Sec  FUta, 
lib.  4,  c  26,  §  4.  Poterit  esse  \9ummomtio\ 
legitima  ah  initio,  sed  inefficax  ex  post  £scto ; 
the  smnmons  may  be  lawful  at  first,  but 
become  of  no  force  in  consequence  of  after- 
matter,  for  afterwards).     BracL  foL  336  h 

It  will  be  seen  from  the  preceding  quo- 
tations, that  ex  post  facto  bias  always  been 
used  in  contrast  with  the  still  common 
phrase  ah  initio,  which,  indeed,  seems  to  be 
its  proper  correlative ;  and  hence  the  two 
phrases  may  be  conveniently  employed  to 
illustrate  each  other.  Thus,  a  man  maj 
become  a  trespasser  ah  initio^  (from  the  be 
ginning,  or  first  act,)  in  consequence  of  a 
subsequent  act,  (ex  postfaeto,)  although  his 
first  act  was,  at  the  time  it  was  done,  a 
lawful  one.  Chase,  J.  3  Dallas'  R  386. 
See  Trespasser  oft  initio.  On  the  odier 
hand,  an  act  unlawful  in  the  b^^ning, 
(ah  initio,)  may  in  some  cases  become  law- 
ful by  matter  of  after-fact,  (ex  post  foctoi 
Chase,  J.  ub.  sup.  Again,  an  act  whicli 
was  indifferent  in  itself  when  done,  (that  is, 
ab  initio,)  is  sometimes  made  criminal  os 
punishable  ex  post  facto,  (by  a  subsequent 
act,  or  matter,)  that  is,  a  law  made  ufter- 
wards,  {ex  lege  post  lata).  See  Ex  pott 
facto  law. 

*^*  Fxpostf(Kto  seems  to  have  been  a 
familiar  phrase  in  English  law  in  the  time  of 
Bracton,  and  the  very  numerous  examples 
of  its  use  and  application  furnished  by  uat 
writer,  (a  few  only  of  which  have  been 
quoted,)  show  that  its  grammatical  signifi- 
cation was  then  perfectly  well  ascertained. 
Afterwards,  however,  it  fell  into  compara- 
tive disuse,  and  it  may  now  be  said  to  be 
less  common  in  English  than  in  American 
jurisprudence.  See  Fx  postfaeto  law»  Its 
substantial  import  seems  to  be  well  enoi^ 
understood,  but  its  grammatical  meaning 
has,  in  general,  been  either  wholly  misap- 
prehended, or  singularly  mixed  up  wiUi 
error.  Thus,  it  has  been  translated  in  two 
of  the  latest  English  law  dictionaries, — 
"from  something  after  thefact^'* — "from 
an  after  act ;  after  a  deed  is  doneJ"  Whar- 
ton's Lex.    Eolthouse,    See  also  the  opin- 
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ion  of  Chase,  J.  3  Dallas'  R.  386.    This 
misapprehension  and  error  have  arisen,  in 
part,  from  the  narrow  sense  given  to  the 
word/(w:to,  (confining  it  to  the  acts  of  indi- 
viduals,)  but  principally  from  the  common 
mode  of  writmg  the  whole  phrase,  which 
presents  post  as  a  distinct  word,  thereby 
not  only  leading  to  an  un^rammatical  con- 
nection of  its  meaning  with  that  of  facto, 
(in  the  expressions  "  after  a  deed,"  "  after 
the  fact,")  but  entirely   destroying    the 
sense  and  force  of  the  word  ea:,  which, 
in  the  ordinary  translations,  is  quite  disre- 
garded.    Strictly,  post  should  be  connected 
with  facto,  either  as   one   entire  word, 
(postfactOy)  in  which  form  it  usually  occurs 
in  the  civil  law,  and  frequently  in  feracton, 
or  as  a  double  word,  (posi-facto,)  the  latter 
form  having  the  express  authority  of  Aulus 
Gellius,  who  uses  both  post  facta  and  ante- 
facta  in  a  passage  which  will  be  referred  to 
under  JEJx  post  facto  law.     This  mode  of 
writing  the  phrase  dissipates  at  once  all  the 
grammatical  difficulty  hitherto  supposed  to 
attend  the  use  of  post  in  immediate  juxta- 
position with  ex  ;   (both  words  bein^  com- 
monly treated  as  prepositions,   altnough 
post  is  in  fact  an  adverb,  with  the  sense  of 
afterwards).     Ex  postfacto  is  thus  most 
distinctly  contrasted  with  its  correlative  ab 
initio  ;  the  meaning  of  ex  is  the  one  phrase 
bemg  at  once  seen  to  correspond  with  that 
of  ah  in  the  other.     See  Postfactum,    It 
may  be  added  that  the  whole  phrase  ex 
postfacto  is  frequently  used  in  old  English 
law,  as  synonymous   with  posiea^   (after- 
wards,)  or  post  tempuSy   (after  a  time). 
Bract,  fol.  213.     Fleta,  lib.  3,  c  3,  §§  5, 7. 
Id,  lib.  4,  c.  26,  §  4. 

EX  POST  FACTO  LAW.  A  law 
which  operates  by  after-enactments,* — A 
law  which  makes  an  act  done  before  its 
passage,  and  which  was  innocent  when 
done,  criminaL  3  Dallas'  R,  386. — A 
law  which  renders  an  act  punishable  in  a 
manner  in  which  it  was  not  punishable 
when  committed.  3  CrancJvs  R,  87. 
Marshall,  C.  J.  ibid.  Federalist,  No.  84. 
1  Kent's  Com,  409.  The  making  of  laws 
ex  post  facto  is  when,  after  an  action,  (in- 
different in  itself)  is  committed,  the  legis- 
lator then,  for  the  first  time,  declares  it  to 
have  been  a  crime,  and  infiicts  a  punish- 
ment upon  the  person  who  has  committed 
it.     1  m.  Com.  46.     1  Steph.  Com,  21. 

The  use  of  the  term  ex  jx>st  facto,  in  the 
Constitution  of  the  TJnited  States,  (Art  L 
Sect.  IX.  X.)  has  occasioned  considerable 


discussion  as  to  its  exact  meaning ;  which, 
however,  has  resulted  in  establishing  the 
definitions  above  given.  An  ex  post  facto 
law  is  a  species  of  retrospective  law,  which 
is  confined  in  its  operation  to  the  creation 
or  the  punishment  of  a  crime ;  and  the 
term  is  not  properly  applicable  to  any  other 
kind  of  retrospective  enactment  Chase, 
J.  3  Dallas'  A  386.  17  Howard's  R. 
456,  463.  1  Kent's  Com.  409.  Instead 
of  using  the  term  ex  post  facto,  the  consti- 
tutions of  some  of  the  states,  in  prohibit- 
ing such  laws,  describe  them  as  "laws  made 
to  punish  for  actions  done  before  the  exist- 
ence of  such  laws ; "  {Constitution  of  Mas- 
sachusetts, part  1,  sect  24 ;)  "retrospective 
laws."  Const,  of  iV.  Hampshire,  part  1, 
art  23.  Others  employ  both  the  phrase 
itself,  and  its  explanation.  Constit,  of 
Florida,  art  1,  sect  18. 

*^*  The  inaccuracy  of  most  of  the  ht- 
eral  translations  of  the  phrase  ex  post  facto 
has  been  already  noticed  under  that  head. 
See  supra.  It  appears,  however,  most  stri- 
kingly in  the  attempts  made  to  give  a  strict 
and  literal  explanation  of  the  phrase  ex  post 
facto  law.  Thus,  it  is  said,  that  an  ex  post 
facto  law  means  a  law  "  passed  concerning 
and  after  a  fact  or  thing  done,  or  action 
committed ;  "  a  law  passed  "  after  a  fact 
done  by  a  subject  or  citizen,  which  shall' 
have  relation  to  such  fact,  and  shall  punish 
him  for  having  done  it"  Chase,  J.  3  Dal- 
las' jR.  386.  The  error  of  this  kind  of 
translation,  and  the  cause  of  it,  have  been 
already  explained.  See  Fx  post  facto.  The 
true  meaning  of  the  phrase  is  made  very 
apparent  by  Yfriiins  post-facto  (or  postfacto) 
as  one  word,  and  thus  giving  to  ea;  its  frill 
and  proper  sense  of  from  or  6y.  In  this 
way,  it  becomes  susceptible  not  only  of  a 
literal,  but  of  a  grammatical  translation ; 
"  an  ex  postfacto  law  "  signifying  "  a  law 
operating  by  after-enactment ;"  that  is, 
upon  previous  acts. 

The  following  passage  from  Aulus  Gellius, 
while  it  clearly  justifies  the  use  ofpost-facto 
as  one  word,  furnishes  in  other  respects  a 
very  apposite  illustration.  The  old  Atinian 
law  had  this  provision :  Quod  subreptum 
erit,  ejus  ret  cetema  auctoritas  esto ;  what- 
ever thing  shall  be  privily  stolen,  let  the 
ownership  of  that  thing  be  perpetual ;  that 
is,  the  property  of  the  owner  shall  never  be 
devested  out  of  him  by  the  theft.  Gellius 
records  that  a  question  arose  upon  the  word 
erit,  as  to  the  operation  of  this  law,  and 
that  ScsQvola,  Brutus  and  Mamlius,  men  of 
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the  first  leamiDg,  were  in  doubt  utrumm  m 
poit'/acta  modo  furia  lex  valeretj  an  eiiam 
in  anU-facta  ;  (whether  the  law  took  effect 
only  on  thefta  committed  after  it,  or  on 
those  committed  before,  also).  NoeU  Att, 
lib.  xviL  c.  7.  In  other  words,  the  ques- 
tion was,  whether  this  was  an  ex  poet'/acto 
law  or  not  The  phrase  "  in  ohte-faeUi^^ 
(upon  acts  or  actions  done  before,)  in  this 
passage,  expresses  the  peculiar  operation 
of  sucn  a  law  more  distinctly,  perhaps,  than 
ex  poet  facto  itself  and  k  almost  literally 
translated  in  the  best  modem  definitions. 
See  eupra.  The  words  onle/oeto  nxApoei- 
facta^  as  contrasted  in  the  same  passage, 
both  obviously  refer  exclusively  to  the  acts 
of  individuali ;  but  in  the  phrase  ex  poet- 
factOy  the  poet'/aetum  (afier-act  or  post-act) 
is  the  act  of  the  legislature  itself  in  passing 
the  law  ;  the  ante-factum  being  the  act  of 
the  individual  upon  which  the  law  is  made 
to  operate  retrospectively.  This  distinc- 
tion is  noticed  by  Mr.  Justice  Chase,  in  the 
case  already  referred  to.  8  Dalla^  B, 
386. 

EX  PR^ECOGITATA  MALICIA.  L. 
Lat  Of  malice  aforethought  Bep.  Orig. 
102. 

EX  PR^MISSIS.  Lat  From  the 
premises ;  from  what  has  gone  before ; 
n-om  what  has  been  said.     FleiOj  lib.  5,  c 

11,  §^. 

EX  PROPRIO  VIGORE.  L.  Lat 
By  their,  or  its  own  force.  2  Kenfs  Com. 
467. 

EX  PROVISIONE  HOMINIS.  L. 
Lat  By  the  provision  of  man.  By  the 
limitation  of  the  party,  as  distinguished 
from  the  disposition  of  the  law.  1 1  Co. 
80  b. 

EX  QUASI  CONTRACTU.  L.  Lat 
From  quasi  contract     Fleta,  lib.  2,  c  60. 

EX  REL.  An  abbreviation  of  EX  RE- 
LATIONE, on  the  relation.  A  term  used 
in  the  titles  of  legal  proceedings,  which  are 
prosecuted  by  the  people,  on  me  relation  or 
information  of  the  aggrieved  party,  who  is 
called  the  relator.  See  Ex  relatione^  Re- 
lator. 

EX  RELATIONK  L.  Lat  On  the 
relation.     Bract.  foL  408  b. 

EX  RELATU.  L.  Lat  On  the  rela- 
tion,  or  information.  Beg.  Orig.  84,  86, 
42. 

EX  RIGORE  JURIS.  L.  Lat  Ac- 
cording to  the  rigor  or  strictness  of  law; 
in  strictness  of  law.    Fkta^  lib.  8,  c.  10, 


EX  SCREPTIS  OLM  VISI8.  L.  Lit 
From  writings  formerly  seen.  A  term  used 
as  descriptive  of  that  kind  of  proof  of 
handwriting,  where  the  witness  has  mm 
letters  or  documents  professing  to  be  the 
handwriting  of  a  party,  and  has  afterwards 
had  correspondence  or  eommunicatioB 
with  such  party,  so  as  to  induce  areasouh 
ble  presumption  that  the  letters  or  docu- 
ments were  actually  his  handwriting.  5 
Ad.  d  El.  708,  780.  Best  on  Presun^ 
tions,  219. 

EX  SPECLALI  GRATLA,  CERTA 
SCIENTIA  ET  MERO  MOTU.  L.  Lst 
Of  special  grace,  certain  knowledge,  and 
mere  motion.  2  BL  Com.  847.  6  Peten^ 
B.  78&     See  Ex  gratia  spedaUj  ^e. 

EX  STATUTO.  L.  Lat  Acceding 
to  the  statute.    FUtOj  lib.  5,  c  11,  §  8. 

EX  STIPULATU  ACTIO.  LaL  h 
the  civil  law.  An  action  of  stroulatioa. 
An  action  given  to  recover  mamage  pcs*- 
tioDS.     Inst.  4.  6.  29. 

EX  SUPERABUNDANT!.  L.  Lat 
Out  of  superabundance,  or  snpeHloitj. 
See  Ex  abundantu  Ex  superedmndamtif  et 
ad  majorem  eautelam ;  out  of  superdwa- 
dance,  and  for  greater  security.  2  Ham, 
St.  Trials  J 1 1 84.  Ad  eautelam  et  ex  super- 
abundanti.    Id.  1168. 

EX  TEMPORK  Lat  From,  or  b 
consequence  of  time;  by  li^>se  of  time. 
BracL  fol  51,  52.  Ex  diutumo  tempore; 
from  length  of  time.    Id.  foL  51  b. 

EX  'reSTAMENTO.  Lat  From,  by 
or  under  a  testament,  or  wiH  Inst.  2. 9. 7. 
Cod.  6.  80.  19. 

Ex  tott  Baterit  energit  rathtif .   The 

explanation  should  arise  out  of  the  whole 
subject  matter ;  the  exposiUon  of  a  statute 
should  be  made  from  all  its  parts  together. 
Wingat^s  Max.  28a 

EX  TRANSVERSO.  Lat  Across. 
Ex  transtferso  vice  ;  across  the  way.  Towns. 
PI.  31.     See  A  latere. 

Ex  tirpi  etna  not  oritir  tetio.  Out  of 
a  base  [illegal,  or  immoral]  consideration, 
an  action  does  [can]  not  arise.  1  Sd- 
wyn's  N.  Pr.  68.  Broom's  Max.  350, 
[573].     Story  on  Agency^  8  195. 

Ex  tirpi  ceitnctv  acne  mi  oritir. 
From  an  immoral,  or  iniquitous  contract 
an  action  does  not  arise.  A  ccmtraci 
founded  upon  an  illegal  or  inmioral  coudd- 
eration  cannot  be  enforced  by  actioa.  2 
Kent's  Com.  466.  Dig.  2.  14.  27.  4.  All 
contracts  which  hare  for  their  object  any- 
thing  repugaantto  justice,  or  against  the 
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genera]  policy  of  the  common  law,  or  con- 
trary to  the  proYiaions  of  any  statute,  are 
void.  Nelson,  C.  J.  2  JK/f  #  (N.  Y.)  B. 
484,  437. 

EX  UNA  PARTE  Lat  Of  one  part 
or  side ;  on  one  side. 

EX  UTRAQUE  PARTE.  Lat  On 
both  sides.     2>yw,  126  b. 

EX  TJTRISQUE  PARENTIBUS  CON- 
JTJNCTL  L.  Lat  Related  on  the  side 
of  both  parents;  of  the  whole  blood. 
Rale's  HisL  Com.  Law^  c.  xi 

EX  VISCERIBUS.  Lat  From  the 
bowels ;  from  the  interior  or  essential  sub- 
stance. Ex  visceribus  causce ;  from  the 
bowels  or  heart  of  the  cause.  10  Co,  24  b. 
JEx  visceribits  testamenti ;  from  the  par- 
ticular will  in  question  itself,  without  ref- 
erence to  the  language  or  construction  of 
other  wills.  Lord  EUenborou^,  4  Jf.  d 
S.  97.     2  Metcalfs  R  213. 

EX  VISITATIONE  DEL  L.  Lat 
By  the  visitation  of  God,  4  M  Com. 
324. 

EX  VISTT  SCRIPnONIS.  L.  Lat 
Prom  sight  of  the  writing ;  from  having 
seen  a  person  write.  A  term-employed  to 
describe  one  of  the  modes  of  proof  of  hand- 
writing.    Best  on  Presumptions^  218. 

EX  VI  TEBMINL  L.  Lat  From, 
or  by  the  force  of  the  term.  2  Bl.  Com. 
109,  115. 

EXACTIO.  L.  Lat  A  demand.  Co. 
Litt.  292  a. 

EXACTION.  A  wrong  done  by  an 
officer  or  one  in  pretended  authority,  by 
taking  a  reward  or  fee  for  that  which  the 
law  allows  not    Jacob.     Tomlins. 

EXACTOR.  Lat  In  the  civil  law.  A 
collector,  or  exactor.  JSxactores  iribuUh^ 
rum  ;  collectors  of  taxes.     Cod.  10.  19. 

In  old  English  law.  One  who  collected 
taxes  and  other  public  moneys.  Exactor 
regis ;  the  king's  exactor,  who  collected 
the  taxes  and  other  moneys  due  to  the 
treasary.  In  the  counties,  this  office  was 
performed  by  the  sheriff;  in  the  seaports 
and  cities,  by  publicans  and  their  assist- 
ants.     Spelman. 

EXADONIARE,  Etidoniare.  L.  Lat 
Id  old  European  law.  To  manumit,  or 
make  free.  Spelman.  L.  Alaman.  tit  18, 
§  6,  cited  ibid. 

EXA'ITR.  A  contraction  of  Exami- 
natur.     1  Inst  CI.  10. 

EXALTARE.    L.  Lat   In  old  EngUsh 
law.  To  raise  or  elevate.  Exdltare  stagnum ; 
to  raise  a  pool    Beg.  Orig.  199»  F.N*  B. 
Vox-  I. 


184,  0.  To  raise  the  water  in  a  pond  by 
damming,  so  as  to  overflow  another's  land. 
Bract.  foL  232.     Fleta,  lib.  4,  c.  1,  §  19. 

EXAMEN.  L.  Lat  A  trial.  Exa- 
men  computi ;  the  balance  of  an  account. 
Toums.  PL  223. 

EXAMINATION  DE  BENE  ESSK 
In  practice.  A  conditional  examination. 
The  examination  of  a  witness  out  of  court 
before  a  trial,  with  the  view  of  usin^  his 
deposition  in  case  his  personal  attendance 
cannot  be  procured  at  the  trial  See  Be 
bene  esse. 

EXAMINED  COPY.  In  English  prac- 
tice. A  copy  of  a  record  or  paper,  sworn 
(by  the  party  intending  to  use  it,)  to  have 
been  examined  with  the  original,  being  first 
prepared  by  the  officer  having  custody  of 
it     See  Copy. 

EXAMINER  IN  CHANCERY.  An 
officer  of  the  court  of  chancery,  before 
whom  witnesses  are  examined,  and  their 
testimony  reduced  to  writing,  for  the  pur- 
pose of  being  read  on  the  hearing  of  the 
cause.  Cowell.  2  DamelVs  Ckanc.  Pract, 
1053,  (Perkins'  ed.)  et  seq. 

EXANNUAL  ROLL.  In  old  English 
practice.  A  roll  into  which  (in  the  old 
way  of  exhibiting  sheriff's  accounts,)  the 
illeviable  fines  and  desperate  debts  were 
transcribed,  and  which  was  annually  read 
to  see  what  might  be  gotten.  Hale's 
Sheriff^s  Accounts,  67.     (Towell. 

EXBRANCHL\TURA.  L.  Lat  In 
forest  law.  A  cutting  off  the  branches  of 
trees.  Fleta,  lib.  2,  c  41,  §  6.  This  word 
is  not  noticed  either  by  Cowell,  Blount,  or 
Spelman.  Probably  the  same  with  esbran- 
catura,  (q.  v.) 

EXCADENTLE.  L.  Lat  {terrce  ex- 
cadentiales.)  In  oldEuropean  Law.  Es- 
cheats, or  escheated  lands.  Spelman.  Fle- 
ta,  lib.  6,  c  1.  Co.  Litt.  13  a.  Cowell, 
voc.  Escheat. 

EXCAMB.  In  Scotch  law.  To  ex- 
change. 6  BelVs  Ap.  Cas.  19.  22.  Close- 
ly formed  from  the  L.  Lat  excambiare, 
(q.  vj 

EXCAMBIARE,  Excambire.  L.  Lat. 
In  old  English  law.  To  exchange.  Sj>el' 
man. 

Exeambiator;  an  exchanger,  a  broker. 
Cowell. 

EXCAMBION.  In  Scotch  law.  Ex- 
change.    1  Forbet^  Inst,  part  2,  p.  173. 

EXCAMBIUM,  Escambium,  Cambium, 
L.  Lat  In  old  English  law.  Exchange 
of  lands.  4  Co.  121.  The  word  im- 
87 
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plied  ft  condition  and  alto  ft  wftiranty.  /d 
ibid.  The  proper  word  in  old  deeds  of  ex- 
change. Perk,  ck  4,  is.  252,  258.  See 
old  form  in  West'^s  Symholeog,  part  1,  lib. 
2,  sect  518. 

Exchange  of  money.  MoUoff  d4  Jur» 
Mar.  318. 

A  recompense  or  eqaiTalcnt  in  valoe. 
1  Reevei  HUL  442,  447.  8  Id.  14.  See 
Eicambium. 

EXCEPCION,  L.  Fr.  An  exoeption, 
or  plea.     Britt.  c  48. 

EXCEPTA  DIGNITATE  RBGALL 
Lat  Saving  the  royal  dignity.  1  BL 
Com.  205. 

EXCEPTIO.  Lat  [from  txdp^rt,  to 
except  or  take  ont]  In  the  Roman  law. 
An  exception.  In  a  general  sense, — a  ju- 
dicial allegation  opposed  by  a  defendant 
to  the  plaintiff ^s  action ;  (jtulieialis  qucs- 
dam  altepatio  reo  campeieru  cuiversut  actio- 
nem).  Calv.  Lex.  Jur.  citing  Hotoman. — 
A  stop  or  stay  to  an  action  opposed  by  the 
defendant  CaweU.  HaUifax^  AnaL  b.  8, 
ch.  5.  Answering  to  the  defence  or  plea  of 
the  common  law. — An  allegation  and  de- 
fence of  a  defendant,  by  which  the  plain- 
tiff's claim  or  complaint  is  defeated,  either 
according  to  strict  law,  or  upon  grounds  of 
equity;  {omnis  ret  allegatio  ac  defensio, 
qud  intentio  aciorU  vel  ipso  jure,  vel  ob 
aquitatem  eliditur).  Heineoc  Elew^.  Jur. 
Civ.  lib.  4,  tit  13,  §  1277. 

In  a  stricter  sense, — the  exclusion  of  an 
action  that  lay  in  strict  law,  on  grounds  of 
equity,  {actionis  jure  stricto  cofnpeterUis  ob 
asquitatem  exclusio).  Heinecc.  EL  J.  C. 
ub.  sup. — A  kind  of  limitation  of  an  action, 
by  which  it  was  shown  that  the  action, 
though  otherwise  just,  did  not  lie  in  the 
particular  case.  Cah.  Lex.  citing  Gced- 
dceus  de  Verb.  Sigtdf. — A  species  of  de- 
fence allowed  in  cases  where,  though  the 
action,  as  brought  by  the  plaintiff,  was  in 
itself  just ;  yet  it  was  unjust  as  against  the 
particular  party  sued,  {licet  ipia  penecutio, 
qud  actor  experitur,  ju4ta  tit,  tamen  iniqua 
sit  adversus  eum  cum  quo  agitur).  Inst. 
4.  1 3.  pr. — ^A  mode  of  defence  to  an  action, 
consisting  of  facts,  which  although  they 
did  not,  ipso  jure,  destroy  the  right  of  ac- 
tion, served  to  protect  the  defendant  upon 
equitable  grounds.*  Thus,  if  a  person, 
under  the  influence  of  fear,  deception  or 
mistake,  made  a  promise  to  another  which 
lie  ought  not  to  have  made,  he  was  never- 
theless bound  according  to  the  law,  (jure 
<ivili^  Xhat  is,  according  to  the  strict  ruk  of 


law,)  to  fidfil  toch  promise,  and  was  UaUe 
to  an  action  to  enlbree  it ;  but  as  it  was 
unjust  that  he  ihonld  be  condemned,  he 
was  allowed  to  plead  the  Ottcts  of  the  csk 
by  way  of  exception,  so  as  to  defeat  the  a^ 
tion,  (ad  impugnandam  acUommy  ImU 
4.  13.  1.  The  exception  in  these  easea  was 
called  exceptio  metus  causa^  ezeeptio  deli 
mali,  Ac  Id.  ibid.  See  i>^.  44.  1  d^  4. 
1  Mackeld.  Civ.  Lam,  207,  §  204.  Id.  206, 
§  206,  aad  note. 

These  exceptions  of  the  Roman  law  w«r 
originally  exceptions,  in  the  literal  meaning 
of  the  term,  that  is,  they  were  allowed  bj 
the  pr»tor  on  Uie  ground  that  the  fads  of 
the  particular  case  coostitatedi,  in  equity, 
an  exertion  to  the  general  role  of  law,  of 
which  the  defendant  miffht  avail  himself* 
1  Mackeld.  Civ.  Law,  «&  sup.  In  the  time 
of  Justinian,  however,  they  bad  lost  this 
original  signification  ;  nor  haa  this  sense  of 
e»:^/io  been  revived  in  modem  times.  And 
yet  it  may  be  remarked  Uiat  the  whole  d 
the  modem  system  of  equitable  relief  is 
essentially  a  svstem  of  exceptum.  One  of 
the  most  eminent  of  American  statesoMB 
and  jurists  has  observed  tiiat  the  great  and  ' 
primary  use  of  a  court  of  equity  is  to  give 
relief  in  extraordinary  eases,  which  are  ex- 
ceptions to  general  ndes ;  and  that,  though 
the  principles  by  which  that  relief  is  gov- 
erned are  now  reduced  to  a  regular  sys- 
tem, it  is  not  the  less  true  that  tl^y  am,  in 
the  main,  applicable  to  special,  circumstaa- 
ces,  which  form  exceptions  to  genoal  rules. 
Federalist,  No.  83,  by  Hamilton. 

EXCEPTIO.  Lat.  In  modem  dvilkw. 
Any  objection  of  a  defendant  by  which 
he  alleges  a  new  fact,  in  order  to  defend 
himself  agunst  the  action ;  as  distinguished 
from  a  simple  denied  of  the  &cts  alleged 
by  the  phuntifil  1  Mackeld.  dv.  Law^ 
207,  §  204.  Answering  to  the  plea  oi 
corrfessUm  and  avoidance,  in  the  comaion 
Uw. 

EXCEFnO.  Lat  [Fr.  eawpctoa.]  In 
the  early  coomion  law.  The  defendant's 
answer  to  the  plaintiff's  declaration,  (war- 
ratio,  or  intentio);  the  first  pleading  in 
an  action  on  the  part  of  the  defendant;  a 
plea.  Defined  by  Bracton  to  be  ac^i^mis 
elisio,  per  quam  actio  perinUtur  vel  difir^ 
tur  ;  (the  defeating  of  an  action,  by  which 
the  action  is  either  destroyed  or  dderred). 
Bract.  foL  399  b.  A  term  very  frequeotlj 
employed  by  this  writer,  who  devotes  aa 
entire  division  of  his  great  work  (the  iftk 
tiact  of  the  fifth  book,  De   exceptiombff^ 
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to  the  eonnderatioB  of  this  kind  of  plead- 
ing. See  FUtOj  lib.  6,  c  36.  It  is  obviooaly 
borrowed,  with  its  leading  divisions,  from 
the  Koman  law,  [supraj)  but  is  considera- 
bly modified  and  enlarged  in  its  applica- 
tion to  English  jurisprudence.  Id,  ibid, 
Steph,  Plead,  Appendix,  Note  (85). 

ExcepHo  was  also  nsed  in  the  canon  law, 
to  denote  the  second  pleading  in  an  action. 
Corv.  Jus.  Canon,  lib.  iiL  tit  32. 

Exeeptio  ejns  rei  oijai  petitur  tinolntio 
Mrtia  est.  A  plea  of  that  matter,  the  dis- 
solation  of  which  is  sought  [by  the  action] 
is  noil,  [or  of  no  effect].  Jenk,  Cent,  87, 
case  71. 

Exfeptio  n)la  eit  Tmn  aftionem  rair 

fXfeptiOHem  pfrimit.  There  is  [can  bej  no 
plea  against  an  action  which  destroys  [the 
matter  of]  the  plea.  Jenk,  Cent,  106, 
case  2. 

Nan  pateit  addofl  exeeptif  ejudem  rei, 
fDJDs  petitur  ditsolotio.  A  plea  of  the 
same  matter,  the  dissolution  of  which  is 
sought  [by  the  action]  cannot  be  brought 
forward.  Bacon^s  Max,  6,  reg.  2.  It  were 
impertinent  and  contrary  in  itself,  for  the 
law  to  allow  of  a  plea  in  bar  of  such  matter 
as  is  to  be  defeated  by  the  same  suit ;  for 
it  is  included,  otherwise  a  man  should  never 
come  to  the  end  and  effect  of  his  suit,  but 
be  cut  off  in  the  way.     Id,  ibid.     See  Nwi 

Falet  eiceptlo,  kc 

EXCEPTIO.  L.  Lat  In  old  practice. 
An  exception  taken  by  a  party,  at  the  trial 
of  a  cause.  Stat,  Westm,  2,  c.  31.  Fleta, 
lib.  6,  c  55y  §  8. 

An  objection  to  a  juror ;  a  challenge. 
Id,  lib.  4,  c.  8. 

EXCEPTIO.  L.  Lat  In  old  convey- 
ancing. An  exception  in  a  deed,  release, 
&c  £iceptio  temper  Qltimo  poneada  est 
An  exception  should  always  be  put  last 
9  Co,  58.. 

EXCEPTIO.  Lat  In  general  law  and 
practice.  An  exception  ;  the  taking  of  a 
case  out  of  the  operation  of  a  rule. 

Exceptio  firmat  rcgolam  in  easibvs  non 

eieoptis.  The  exception  confirms  or 
strengthens  the  rule,  in  the  cases  not  ex- 
cepted. Bae,  Apk,  17.  Eieeptlo  fifmat 
I^iit  in  easibns  non  eiee0is.    Bac,  Arg, 

Jurisd.  of    Marches,  Works,  iv.  270.     El- 

(^ptio  firmat  regnlam  In  rebns  non  exeep- 

tia,     10  Mod.  116,  arg. 

Exeeptio  probat  r^lam  (de  rebns  non  ex- 

eeptis).  The  exception  proves  the  rule  (so 
far  as  concerns  Uungs  not  excepted).  11 
Co.  41. 


Bxeeptio  qn«  firmat  legem,  exponit  le^em. 

An  exception  which  confirms  the  law,  ex- 
plains the  law.     2  Bulstr,  189. 

EXCEPTIO  AD  BREVE  PROSTER- 
NENDUM.  L.  Lat  [L  Fr.  excepcionpur 
bre/e  abatre,']  In  old  pleading.  An  ex- 
ception or  plea  to  overthrow  .or  abate  the 
writ;  a  plea  in  abatement  Bract,  foL  413. 
Britt,  c  48.     Stepk.  PL  Appendix,  Note 


IXCEPTIO  DILATORIA.  Lat  In 
the  civil  law.  A  dilatory  exception ;  called 
also  temporalis,  (temporary)  ;  one  which 
delayed  the  actioi^  {qua;  differt  actionem), 
or  defeated  it  for  a  time,  (quai  ad  tempus 
nocet,)  and  created  delay,  {et  temporis  dila- 
tionem  tribuit)  ;  such  as  an  agreement  not 
to  sue  within  a  certain  time,  as  five  years. 
Inst,  4.  13.  10.  See  Dig,  44. 1.  2.  4.  Id, 
44.  1.  8. 

In  the  common  law.  A  dilatory  plea. 
Bract,  fol.  240,  399  b,  421  b.  Fleta,  lib. 
5,  c.  14,  §  1.     See  Dilatory  plea, 

EXCEPTIO  DOLI  MALL  Lat  In 
the  civil  law.  An  exception  or  plea  of 
fraud.  Inst,  4.  13.  1,  9.  Dig,  44.  4. 
Bract,  io\,  100  b. 

EXCEPTIO  IN  FACTUM.  Lat  In 
the  civil  law.  An  exception  on  the  fact ; 
an  exception  or  plea  founded  on  the  pecu- 
liar circumstances  of  the  case.  Inst,  4.  13. 
1.     Calv,  Lex, 

EXCEPTIO  JURISJURANDL  Lat 
In  the  civil  law.  An  exception  of  oath,; 
an  exception  or  plea  that  the  matter  had 
been  sworn  to.  Ir^t,  4.  13.  4.  This  kind 
of  exception  was  allowed  where  a  debtor, 
at  the  instance  of  his  creditor,  (creditore  de- 
ferentCy)  had  sworn  that  nothing  was  due 
the  latter,  and  had  notwithstanding  been 
sued  by  him.     Id,  ibid, 

EXCEPTIO  METCrS.  Lat  In  the 
civil  law.  An  exception  or  plea  of  fear  or 
compulsion.  Inst,  4.  13.  1,  9.  Dig,  44. 
4.  Bract,  fol.  100  b.  Answering  to  the 
modem  plea  of  duress.     See  Duress, 

EXCEPTIO  PACTI CONVENTI.  Lat 
In  the  civil  law/  An  exception  of  com- 
pact ;  an  exception  or  pica  that  the  plain- 
tiflThad  ascroed  not  to  sue.     Inst,  4.  13.  3. 

EXCEPTIO  PECUNLE  NON  NU- 
MERATE Lat  An  exception  or  plea 
of  money  not  paid;  a  defence  allowed  a 
party  where  he  was  sned  on  a  promise  to 
repay  money  that  he  had  never  received, 
Inst,  4. 13.  2.     See  Pecunia  non  numerata. 

EXCEPTIO  PEREMPTORIA.  Lat 
In  the  civil  law*    A  peremptory  exception ; 
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called  also  perpetua^  (perpetual) ;  one  which 
forever  destroyed  the  subject  matter  or 
ground  of  the  action,  {quce  $emper  rem  de 
qua  agitur  peritnit)  ;  such  as  the  exceptio 
doli  maliy  the  exceptio  metu$^  Ac.  ImU  4. 
13.  9.  See  Dig.  44.  1.  8.  And  see  Per- 
tmptory  exception. 

In  the  common  law.  A  peremptory 
plea ;  a  plea  in  bar.  BracU  foL  240, 
399  b. 

EXCEPTIO  REI  JUDICAT-^  Lat 
In  the  civil  law.  An  exception  or  plea  of 
matter  adjudged ;  a  plea  that  the  subject 
matter  of  the  action  had  been  determined 
in  a  previous  action.  ImU  4. 13. 5.  Dig, 
44.2. 

This  term  is  adopted  by  Bracton,  and  is 
constantly  used  in  modem  law,  to  denote  a 
defence  founded  upon  a  previous  adjudica- 
tion of  the  same  matter.  Bract,  foL  100  b, 
177.  2  Kent'i  Com,  120,  and  note. 
Story* $  Confl,  of  Laws,  §  684.  A  plea  of 
a  former  recovery,  or  judgment  See  Re$ 
judicata, 

EXCEPTIO  REI  VENDIT^  ET  TRA- 
DIT-^  Lat  In  the  civil  law.  An  ex- 
ception or  plea  that  the  article  cUdmed  in 
an  action  was  sold  and  delivered  to  the  de- 
fendant* 1  Maekeld,  Civ,  LaWj  816, 
§  291.     Dig,  21.  8.     Calv,  Lex. 

EXCEPTIO  TEMPORIS.  Lat  In  the 
civil  law.  An  exception  or  plea  of  time,  or 
lapse  of  time ;  that  is,  that  the  action  had 
not  been  brought  within  the  time  limited 
by  law.*  1  Maekeld,  Civ,  Law,  200,  §  200. 
Answering  to  the  modem  plea  of  the  stat- 
ute of  limitations.     See  Limitation, 

EXCEPTION.  In  practice.  An  ob- 
jection in  writing,  taken  in  the  course  of  an 
action ;  as  to  biul  or  security  put  in  by  one 
of  the  parties ;  to  an  opinion  of  a  judge  ex- 
pressed on  the  trial  of  a  cause ;  or  to  a 
pleading  or  master^s  report  in  chancery, 
bee  infra^ 

EXCEPTION  TO  BAIL.  In  practice. 
An  objection,  on  the  part  of  the  plaintiff,  to 
the  special  bail  put  in  by  a  defendant  in  an 
action  at  law,  on  the  ground  of  their  insuf- 
ficiency. 1  Tidd's  Pr,  266.  1  Arch,  Pr, 
105.  It  is  made  by  endorsing  the  excep- 
tion on  the  bail-piece  on  file,  and  ffiving 
written  notice  of  such  exception  to  the  de- 
fendant or  his  attomey.     Id,  ibid, 

EXCEPTION  ON  TRIAL.  In  prac- 
tice. An  exception  taken  by  the  counsel 
of  a  party,  on  the  trial  of  a  cause,  to  a  de- 
cision made  by  the  judge  in  the  course  of 
the  trial,  or  to  an  opinion  expressed  or  di- 


rection given  in  his  charge  to  the  jury ;  md 
usuaUy  for  the  purpose  either  of  mo?iiig 
for  a  new  trial,  or  of  bringing  a  writ  of  o^ 
ror.  Steph.  PI.  89.  2  TidHi  Pr,  862. 
1  Arch.  Pr,  210.  The  exception  i$made 
orally,  and  a  minute  or  note  of  it  taken  \h 
writing  on  the  trial ;  and  it  is  afterwardt 
formally  entered  and  engrossed  in  the 
shape  of  a  bill  of  exeepUam,  Sea  BiUcf 
exceptions. 

EXCEPTION.  In  equity  pradtice.  A 
formal  written  statement  of  objections  to  a 
pleading,  or  master's  report*  The  nsoal 
grounds  of  exception  to  a  pleading  are 
scandal,  impertinence  and  insufficiency.  I 
DanielTs  Chanc  Pr.  (Perkins'  ed.)  3117, 
401,  402.  2  Id.  872,  1490.  Mitfbris 
Chanc  PI,  816,  (376,  Moulton'a  eiand 
notes).     Story's  Eq,  PL  §  864. 

EXCEPTION.  In  conveyancing,  k 
clause  in  a  deed  whereby  the  grantor,  les- 
sor, kc  excepts  something  out  of  thatwiuch 
he  has  before  granted,  (as  ground  oot  of 
a  manor,  a  room  out  of  a  house,  kz)  bj 
which  means  it  is  severed  from  the  ilusgs 
granted,  and  does  not  pass  by  the  deed.* 
Co.  LitL  47  a.  Shep.  Touch,  71,  The 
apt  words  of  exception  in  Latin,  were  ex- 
ceptisy  salvOf  prcster^  and  the  hke. 

The  distinction  between  an  excepdon 
and  a  reservation  is,  that  an  eoxcption  is  al- 
ways of  part  of  the  thing  granted,  and  o{a 
thing  in  esse;  preservation  is  slwAji(^* 
thing  not  in  esse,  but  newly  created  or  T^ 
served  out  of  the  land  or  tenement  demised. 
Co,  LitL  47  a.  4  lienfs  Com,  468.  It  has 
been  also  said  that  there  is  a  diveruty  W 
tween  an  exception  and  a  saving,  f<ff^ 
exception  exempts  clearly,  but  a  aanng 
goes  to  the  matters  touched,  and  does  not 
exempt     PlotDd,  861. 

EXCEPTIS.  Lat  In  old  conveyanch^. 
Excepting;  excepted.  One  of  ihe  *P* 
words  for  denoting  an  exception  in  a  deed. 
Exceptis  prcB-exceptis  ;  excepting  what  was 
before  excepted ;  except  as  w)ove  excepted. 
Towns.  PL  21. 

EXCEPTOR.  L.Lat  InoldEnj^ 
law.  A  party  who  excepted,  or  put  in  a 
plea  {exceptio),     Fleta^  lib.  6,  c  39,  §  i 

EXCESSIVE  DAMAGES.  In  pr«- 
tice.  Damages,  given  by  the  verdict  of  a 
jury,  which  are  unreasonably  great  ifi 
amount,  and  not  warranted  by  law ;  oot- 
rageous  damages.  One  of  the  grounds  f<^ 
granting  new  trials.  See  3  Graham  ^ 
Wa  terman  on  New  Trials^  ch.  1 3,  sec  4,  pp* 
1127—1164. 


Digitized  by 


Google 


EXC 


(581) 


EXC 


EXCESSUa  L.L«t  In  old  English 
law.  Excess;  transgression;  violation  of 
engagements.     Mcig,  Cart  Jokan,  c.  61. 

EXCHANGK  [L.lM.excamlnum;  L. 
Fr.efchange;  Span.  camhioJ]  In  convey- 
ancing. A  mataal  grant  of  equal  interests 
in  lands,  the  one  in  exchange,  or  considerar 
tion  for  the  other ;  one  of  the  species  of 

Erimarj  or  original  conveyances  at  common 
iw,  formerly  of  very  frequent  occurrence. 
The  estates  exchanged  must  he  equ€U  in 
quantity  of  interest,  as  fee  simple  for  fee 
simple,  a  lease  for  twenty  years  for  a  lease 
for  twenty  [or  thirty]  years,  and  the  like, 
but  the  quantity  of  value  is  immaterial. 
The  word  "  exchange  "  must  always  be  used 
in  this  conveyance,  it  being  so  individually 
requisite  and  appropriated  by  law  to  this 
case,  that  it  cannot  be  supplied  by  any 
other  word,  or  expressed  by  any  circumlo- 
cution. Skep.  Touch.  289,  294.  2  BL 
Com.  823.  Litt.  sect  64,  65.  Co.  Litt. 
50,  51.     1  Steph.  Com.  411. 

EXCHANGE  OF  GOODS.  A  com- 
mutation, transmutation  or  transfer  of  goods 
for  other  goods,  as  distinguished  from  $ale, 
which  is  a  transfer  of  goods  for  money.  2 
Bl.  Com.  446.     2  Steph.  Com.  120. 

EXCHEQUER.  [L.  ¥t.  eschequier,  ea- 
ehequevy  escheker ;  O.  Sc.  checker;  L.  Lat 
teaccarium  ;  from  Ital.  scacco^  a  chess  board, 
or  G^rm.  sc^fStj,  a  treasure.]  An  establish- 
ment of  very  remote  antiquity  in  England, 
consisting  of  two  divisions;  the  first  oeing 
the  office  of  the  receipt  of  the  exchequer, 
for  collection  of  the  royal  revenue;  the 
second  being  a  court  for  the  administration 
of  justice.  4  Inst  103.  2  Steph.  Com. 
544.  It  is  said  to  be  called  the  exchequer 
from  the  checked  cloth,  resembling  a  chess 
board,  which  covers  [or  once  covered]  the 
table  there,  and  on  which,  when  certain  of 
the  king's  accounts  were  made  up,  the  sums 
were  marked  and  scored  with  counters.  3 
JBl.  Com.  44.  As  an  office  of  revenue,  it 
has  been  newly  organized  by  statute  4^5 
"Will  IV.  c.  15.  2  Steph.  Com.  544.  The 
exchequer  is  said  to  have  been  originally 
divided  into  eight  distinct  courts.  2  Chitt. 
Ger^  Pract  389. 

EXCHEQUER,  COURT  OF.  One  of 
the  three  superior  courts  of  law  in  England, 
^nferior,  however,  in  rank  to  both  the 
Qaeen's  Bench  and  the  Common  Pleas) ; 
ori^nally  intended  principally  to  order  the 
revenues  of  the  crown,  and  to  recover  the 
Icing's  debts  and  duties,  but  which  has  long 
possessed  tfie  character  of  an  ordinary  court 


of  justice  between  subject  and  subject  3 
Bl.  Com.  44.  3  Steph.  Com.  400,  401.  It 
was  formerly  a  court  both  of  law  and  equity, 
but  the  equitable  jurisdiction  was  taken 
away  by  statute  5  Vict  c.  5,  and  it  is  now, 
therefore,  a  court  of  revenue  and  a  court  of 
common  law  only.  In  the  former  capacity, 
it  ascertains  and  enforces,  by  proceedings 
appropriate  to  the  case,  the  proprietary 
rights  of  the  crown  against  the  subjects  of 
the  realm ;  in  the  latter,  it  administers  re- 
dress between  subject  and  subject,  in  all 
actions  whatever,  except  real  actions.  It 
is  a  court  of  record,  and  its  judges  are  five 
in  number,  consisting  of  one  chief  and  four 
puisne  haronsy  as,  in  this  court,  the  judges 
are  termed.     Id.  ibid.     2  Id.  544,  note. 

EXCHEQUER  BILLS.  Bills  of  credit 
issued  in  England  by  authority  of  parlia- 
ment Brande.  Instruments  issued  at  the 
exchequer,  under  the  authority,  (for  the 
most  part,)  of  acts  of  parliament  passed  for 
the  purpose,  and  containing  an  engage- 
ment, on  the  part  of  the  government,  for 
repayment  of  the  principal  sums  advanced 
with  interest     2  Steph.  Com.  586. 

EXCHEQUER  CHAMBER,  Court  of. 
A  court  of  appeals  in  England,  established 
to  correct  the  errors  of  the  three  superior 
courts  of  common  law,  (the  Queen's  Bench, 
Common  Pleas  and  Exchequer,)  consisting 
of  any  two  of  these  courts,  sitting  as  a 
court  of  error  to  revise  the  judgment  of 
the  third.  This  is  the  modem  constitution 
of  the  court  by  statutes  11  Geo.  IV.  and 

1  Will.  IV.  c  70,  s.  8.  3  Steph.  Com.  419. 
It  also  exists  as  a  court  of  mere  debate, 
such  causes  from  the  other  courts  being 
sometimes  adjourned  into  it,  as  the  judges, 
upon  argument,  find  to  be  of  great  weight 
and  diflSculty,  before  any  judgment  is  given 
upon  them  in  the  court  below.  Id.  ibid. 
3  Bl.  Com.  56. 

EXCIPERE.  L  Lat  In  old  English 
practice.  To  plead.  Excipi;  to  be  plead- 
ed. FUta,  lib.  4,  c.  16,  §  2.  Ordo  ex- 
cipiendi ;  the  order  of  pleading.  Id.  lib, 
2,  c.  54. 

EXCISE,  [from  Belg.  Htriise,  tribute.] 
An  inland  imposition  upon  commodities, 
charged  in  most  cases  on  the  manufacturer. 

2  Steph.  Com.  579. — A  duty  or  tax  laid  on 
certain  articles  produced  and  consumed  at 
home.  Wharton} 8  Lex.  1  Bl.  Com.  318. 
It  includes  also  the  duties  on  licenses  and 
auction  sales.  2  Steph.  Com.  581.  3  Id. 
314. — ^An  inland  imposition,  paid  some- 
times upon  the  consumption  of  the  com- 


Digitized  by 


Google 


EXC 


(589) 


BXC 


moditv,  or  frequently  apon  the  retail  Mle, 
which' is  tiie  last  stage  before  the  consamp- 
tion.  Story  on.  th$  CwuU  §  963.  An- 
drews.  Rev,  LawM^  §  183. 

EXCLUSA.  L.  Lat  In  old  English 
law.  A  sluice ;  a  structure  for  carryinff  off 
water,  especially  such  as  is  dammed  or 
pent  up,  as  in  a  mill  pond  or  fish  pond. 
Cawfll.  Reg.  Grig.  96.  In  old  English^ 
a  teluse,     Spelman» 

In  old  European  law.  A  place  in  a 
stream,  made  narrow  for  the  purpose  of 
fishing ;  a  wear.  Spelmam,  FUta^  lib.  i, 
c  27,  §  4. 

EXCLUSAGIUM,  iS/««iy»«m.  L.Lat 
In  old  records.  A  sluice  or  sluisage.  Cow- 
ell.     1  Mofi.  Angl.  398,  868,  citeid  ihid. 

EXCOMMENGE.  LFr.  [Lat^Mom- 
municatus,']  Excommunicated.  LitL  sect 
201.  Co.  LitU  133  b.  The  old  form  was 
€9enmenge,     Conf.  Cartar.  26  lUdw.  L 

EXCOMMENGEMENT.  L.  Fr.  [L. 
Lat  excommumcaUoJ]  Excommunication. 
BritL  c  49.  Bro,  Ahr.  Exconunenge- 
roent  Stat  23  Hen.  VUL  c  3.  Gilb.  C. 
Pleas,  202. 

EXCOMMUNICATION.  [L.  Lat  ex- 
communicatio  ;  from  ex,  from,  and  eommu- 
niea/io,  communion.]  In  English  law.  An 
ecclesiastical  interdict  or  censure,  by  which 
a  man  is  cut  off  /rom  communion  with  his 
church.  It  is  described  to  be  two-fold,  the 
less  and  the  greater.  The  less  excommu- 
nication b  that  by  which  a  party  is  exclud- 
ed from  the  participation  of  the  sacra- 
ments ;  the  greater  proceeds  further,  and 
excludes  him  not  only  from  these,  but  also 
from  the  company  of  all  Christians.  Co. 
Litt.  133  b.  3  Bl.  Com.  101.  Formerly, 
too,  an  excommunicated  man  was  disabled 
to  do  any  act,  that  was  required  to  be  done 
by  a  prdut  et  UgcdU  homo.  He  could  not 
serve  upon  juries ;  could  not  be  a  wibiess 
in  any  court,  and,  what  was  worst  of  all, 
could  not  bring  an  action,  either  real  or 
personal,  to  recover  lands  or  money  due  to 
him.  But  now,  by  statute  63  Geo.  IIL  c 
127,  8.  3,  no  person  who  shall  be  pro- 
nounced excommunicate,  shall  incur  there- 
by any  civil  penalty  or  ineapacity  whatever, 
save  such  imprisonment,  not  exceeding  six 
months,  as  the  court  so  excommunicating 
such  person  shall  pronounce.  8  Steph. 
Com.  721.     3  Bl  Com.  102. 

EXCUSABLE  HOMICIDE.  In  crimi- 
nal law.  That  kind  of  homicide  which  the 
law  excu$e9  from  the  guilt  of  felony,  though 
in  strictness  it  judges  it  deserving  of  some 


little  degree  of  punishnient  It  ia  of  two 
kinds,  homicide  per  it^UmUtmij  by  miiad- 
venture;  aad  honicide  Jf  dtfmdmkio,  ia 
self-defence,  npon  a  sudden  affray.  4  Bl 
Com.  18S.  4  Sieph.  Com.  101.  See 
Homicide. 

EXCUSAKE.  Lat  [frona  ex^  fren, 
and  MMMo,  eanse.]  In  \£b  civil  law.  To 
excuse;  to  ^^elieve  or  release  from  adi^ 
or  obligation,  for  sufficient  cause  show& 
A  iutda  eaumstMtwr;  ate  excoaed  horn 
guardianship.     J>ig.  27.  2.  41. 

IxMiil  Mt  fikiMt  dilktui  ii  euiUM- 
kii»  ^§i  Ml  •pmUff  Men  ii  dfiUtai 
That  excuses  or  extenuates  aa  offence  ia 
eapital  cases,  which  does  not  operate  the 
same  in  cases  of  civil  injoriea.  BaamU 
J/ox.  3^  reg.  7.  "Ineyital  caoBea,ta/^ 
voTfm  vitat^  the  law  will  not  poniak  in  so 
hiffh  a  degree,  except  the  malice  of  tke 
wm  and  intention  appear ;  bat  in  civil  tiet- 
passes  and  injuries  that  are  of  an  inisrior 
nature,  the  hnr  doth  rathw  c<nifidertke 
damage  of  the  party  wronged,  than  the 
malice  of  him  that  waa  the  wrongdoer; 
and,  therefore,  the  law  makea  a  difaeaee 
between  killing  a  man  upon  malict  fore- 
thought, and  upon  present  heat.  But  if  1 
give  a  man  slanderous  worda^  vher^  I 
damnify  him  in  his  name  «id  eredit,  it  i» 
not  material  whether  I  uaeihem  upon  sad- 
den choler  and  provocation,  or  of  set  mafice, 
but,  in  an  action  upon  the  caae,  I  ikaD 
render  damages  alike.**    Id.  Hid. 

EXCU8ATI0.  Lai.  [from  eaumrt, 
q.  v.]  In  the  civil  law.  Exciiae;  sd  ex- 
cuse, an  exemption  or  release  from  dotjor 
obligation,  for  sufficient  cause  shown.  See 
Dig.  27.  1,  i>#  exeu9atioimbu$.  Hereanios 
Modestinns,  the  Greek  writ^  from  whose 
work  this  title  is  chiefly  compiled,  calk  it 
wmpmirmtu  Cod.  b.  62.  Id.  10.  47.  Id. 
10.64. 

A  gronnd,  cause  or  reason  for  exemptioa 
from  duty.    Dig.  27.  1. 

£:^CnSAT0B.  L.Li^  InddEnghik 
law.  An  excnser ;  one  who  offered  the  fit- 
cuae  of  another  in  conrt  FUtmy  1^  (,  e. 
18,  ^  1.  Such  person  was  not  properiy  m 
essotner.     Id.  ibid. 

EXCUSE.  [Lat  •xcutoHo,  (q.  v.);  Gr. 
M^infvif.]  A  cause  or  ground  of  exco^ 
tion  or  relief  from  some  duty,  obligation  or 
liability. 

A  matter  alleged  and  presented  to  t 
court,  as  a  ground  or  eanae  for  some  ei- 
emptaon  or  relief  from  doty,  pnyed  for  bf 
a  party. 
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This  word  eombines  both  the  ideas  pre- 
sented by  its  Greek  and  Latin  eqaivalents, — 
release^or  cauBe,  {ex  causa,)  and  sncb  release 
prayed  for.  The  Greek  is  literally  a  re- 
questing to  be  let  of^  (*apa,  off,  and  d*Ti»na*, 
to  request) 

EXCUSSIO.  Lat  [ftom  exeutere,  to 
shake  out,  to  search.]  In  the  ciyil  law.  A 
diligent  prosecution  of  a  remedy  against  a 
debtor;  theexhaQ8tingofaremedyi^:ain8t 
a  principd  debtor,  before  resorting  to  his 
sureties.     Translated  ditcuBtUm^  (q.  v.) 

In  old  En^i^  law.  Rescue  or  rescous. 
Sfelman. 

EXCUTERE.  Lat  In  the  civil  Uw. 
To  search  thoron^ly ;  to  proeecute  a  rome- 
dy  against  one  to  the  uttermost,  especially 
against  a  principal  debtor ;  to  search  ad 
peram  et  saeculum,  to  the  last  farthing. 
Ckh.Zex, 

EXECUCYON.  L.  Lat  Execution. 
Briit.  foL  1  b. 

EXECUTE.  \La,t  exequi,  exngtU,  from 
«t,  from,  and  iequi,  to  follow.]  To  com- 
plete, finish,  or  perfect ;  to  follow  out  or 
carry  out ;  to  make  effectual  or  operative.* 
A  deed  is  not  complete,  and  has  no  opera- 
.  tion  or  effect,  until  executed^  that  is,  signed, 
sealed  and  delivered  by  the  party  making 
it     See  Execution, 

To  perform  or  fulfil ;  to  comply  with,  as 
a  contract 

To  carry  into  effect;  to  make  effectual ; 
as  by  complying  with,  or  acting  under  a 
l^al  order  or  authority ;  to  obey  the  writ 
or  mandate  of  a  court     See  Execution. 

To  carry  into  effect  a  sentence  of  death ; 
to  inflict  the  punishment  of  death.  See  Id, 
A  statute  is  said  to  execute  a  use,  where 
it  transnoutes  the  equitable  interest  of  oM/uy 
que  use  into  a  l^al  estate  of  the  same 
nature,  and  makes  him  tenant  of  the  land 
accordingly,  in  lien  of  the  feoffee  to  uses  or 
trustee,  whose  estate,  on  the  other  hand,  is 
at  the  same  moment  annihilated.  1  Steph, 
Com.  899. 

EXBCUTED.  Completed ;  made ;  done; 
carried  into  full  effect ;  performed ;  com- 
plied with ;  obeyed ;  taking  effect  imme- 
diately ;  now  in  existence  or  m  possession ; 
conveying  an  immediate  right  or  possesr- 
sion.  The  opposite  of  eopeculory.  ''Things 
executed  and  done  ^  are  distinguished  by 
Fii>ch,  .from  things  "executory  and  to  do." 
Zat^t  b.  1,  c.  3,  num.  80.  See  infraf  and 
aee  Executory. 

EXECUTED  CONSIDERATION.  A 
consideration  perfonned  prior  to  the  pro- 


mise upon  which  it  is  founded,  and  which, 
to  be  valid,  must  have  been  at  the  prece- 
dent request  of  the  promiser.*'  As  if  I 
bail  a  man^s  servant,  at  the  master's  re- 
quest, and  the  latter  afterwank  promises  to 
indemnify  me ;  this  is  an  executed  consid- 
eration.*    2  Steph.  Com.  113. 

EXECUTED  CONTRACT.  A  con- 
tract  which  transfers  the  possession  of  a 
thinff,  together  with  the  right;  a  contract 
which  conveys  a  chose  in  possession,  as 
distinguished  from  a  chose  in  action.  2 
Bl.  Com.  443.  2  Steph.  Com.  112.— A 
contract  where  nothing  remams  to  be  done 
by  either  party,  and  wnere  the  transaction 
is  completed  at  the  moment  that  the  agree- 
ment is  made;  as  where  an  article  is  sold 
and  delivered,  and  payment  therefor  is 
made  on  the  spot  Story  on  Contracts^ 
§18. 

EXECUTED  ESTATE.  An  estate  in 
possession,  by  which  a  present  interest 
passes  to,  and  resides  in  the  tenant,  not 
d^nding  on  any  subsequent  circumstance 
or  contingency.     2  BL  Com.  162. 

EXECUTED  REMAINDER.  A  re- 
mainder by  which  a  present  interest  passes 
to  the  party,  though  to  be  enjoyed  infu- 
turo.  2  Bl.  Com.  168.  See  VeaUd  re- 
mainder. 

EXECUTED  TRUST.  A  trust  is  so 
called  in  respect  to  its  creation,  when  the 
transaction  oy  which  it  is  created  is  com- 
plete, and  in  respect  to  its  execution,  when 
no  further  act  is  necessary  to  be  done  by 
the  trustee  to  give  effect  to  it*  2  CraWe 
Real  Prop.  677,  678,  §§  1806, 1807.  See 
1  Whites  Lead.  Eq.  Cases,  1—31,'  and 
Am.  ed.  note. 

EXECUTED  USE.  A  use  to  which 
the  legal  possession  or  estate  is  transferred 
or  annexed  by  statute ;  a  use  transferred 
into  possession.*  2  Crabb^s  Heal  Prop. 
478, J  1664.     1  Steph.  Com.  839. 

EXECUTED  WRIT.  In  practice.  A 
writ  carried  into  effect  by  the  officer  to 
whom  it  is  directed.  The  term  executed, 
applied  to  a  writ,  has  been  held  to  mean 
used.    Lord  Hardwicke,  ^m^.  61. 

EXECUTIO.  Lat  [from  exequi,  or 
exsequi,  to  follow  up.]  The  doing  or  fol- 
lowing up  of  a  thing ;  the  doing  a  thing 
completely  or  thoroughly ;  management  or 
admmistration.     See  Executio  bwiorum. 

EXECUTIO.  L.  Lat  In  old  practice. 
Execution ;  the  final  process  in  an  action. 
See  Execution. 

Ixiciitio  eit  fiiii  et  (ractni  legis.    Exe- 
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cuUon  is  the  end  and  fhiit  of  the  law.  Co, 
LitL  289.  An  execution  is  the  end  of  the 
law.  It  gives  the  successful  party  the  fruits 
of  his  judgment  Marshall,  C.  J.  9  Peteri' 
R  28.  It  is  the  eiuf  in  both  of  the  Eng- 
lish senses  of  the  word ;  being  not  only  the 
Jinal  proceeding  in  an  action,  but  the  obfect 
also  for  which  the  action  is  prosecuted, 
putting  the  party  into  actual  possession  of 
the  lands,  goods,  or  money  to  which  he  is 
entitled.* 

Exefotio  jarii  ifi  kabet  iojirian.    The 

execution  of  the  law  does  not  work  a  wrong. 
2  iMt,  482.  The  Uiw  will  not,  in  its  ex- 
ecutive capacity,  work  a  wrong.  Broom's 
Max.  57,  [95].  The  imprisonment  of  a 
party  in  the  execution,  and  by  virtue  of 
Uwful  process,  is  not  such  an  act  as  can  be 
pleadea  in  avoidance  of  a  contract  entered 
mto  while  under  its  coercion.*     Id, 

EXECUTIO  BONORUM.  L.Lat  In 
old  English  law.  Management  or  admin- 
istration of  goods.  Ad  ecduiam  et  ad 
amicoi  pertinebit  executio  bonorum ;  the 
execution  of  the  goods  shall  belong  to  the 
church  and  to  the  friends  of  the  deceased. 
Bract,  fol.  60  b. 

EXECUTION.  [Ut  executio ;  L.  Fr. 
execucyon,]  The  completion  of  an  act  or 
proceeding,  by  which  it  is  rendered  opera- 
tive or  effectual ;  a  following  out  or  car- 
rying into  effect;  an  enforcement  See 
infra,      

EXECUTION.  In  practice.  The  act 
or  mode  of  putting  the  sentence  of  the  law 
in  force,  or  of  canring  into  effect  the  judg- 
ment or  decree  of  a  court*  8  Bl.  Com. 
412.  A  judicial  writ,  (otherwise  termed 
final  process,)  founded  on  a  judgment  ob- 
tained in  a  civil  court,  and  issued  in  behalf 
of  the  party  recovering  such  judgment,  for 
the  purpose  of  obtaining  the  satisfaction  or 
full  benefit  of  it*  Called  by  Lord  Coke 
**  the  life  of  the  law,"  and  "  the  fruit  and 
life  of  every  suit"  5  Co.  89,  91.  There 
are  various  kinds  of  this  process,  but  the 
two  most  usual  in  practice  are  the  fieri 
facias,  and  the  capias  ad  satisfaciendum. 
See  Fieri  facias,  Capias  ad  satiifaciendum, 
Levari  facias,  Extendi  facias,  Elegit,  Ha- 
here  facias  possessionem,  De  retomo  habendo. 

EXECUTION.  In  criminal  law.  The 
carrying  into  effect  the  sentence  of  the  law, 
by  the  infliction  of  capital  punishment  4 
Bl.  Com,  403.     4  Steph,  Com,  4l0, 

EXECUTION.  In  conveyancing.  The 
formality  of  signing,  sealing  and  delivery 
by  the  party  makii^  a  deed,  or  of  signing 


and  pablicatioii  by  the  party  makiBg  a 
win,  in  the  presence  of  witnesses;  by 
which  it  is  rendered  complete  and  opera- 
tive.* 4  Eenfs  Com.  450.  Id,  513— 
516,  and  notes.     2  BL  Com.  376. 

EXECUTOR  L.  Lat  [from  exeqw, 
or  exsequi,  to  follow  up,  execute  or  pe^ 
form.]  In  old  English  law.  A  person 
appointed  or  authorized  to  execute  or  pe^ 
form  a  duty  or  trust ;  e^>ecially  to  manage 
and  dispose  of  the  property  or  estate  of  a 
deceased  person ;  an  executor.* 

Executor  h  lege  cansUtutus  ;  an  executor 
appointed  by  law;  the  ordinary  of  the 
diocese.     1  Williams  on  Exec.  \Sb, 

Executor  ab  episcopo  eonsHtutus,  or  exe- 
cutor dativus  ;  an  executor  appointed  by 
the  bishop;  an  administrator  to  an  in- 
testate,    id,  ibid. 

Executor  h  testators  eonstitutus  ;  an  ex- 
ecutor appointed  by  a  testator.  Id,  ikd. 
Otherwise  termed  executor  testamenlarius ; 
a  testamentary  executor.  Id,  ibid,  Tlus 
is  the  modem  sense  of  the  word,  commonly 
expressed  in  the  old  books  by  the  single 
word,  executor.  Giant,  lib.  7,  c  6.  Bract 
fol.  20,  61.  Et  residuum  relinquatur  ex- 
ecutoribus  ad  faciendum  lestatnentum  de- 
funcU  ;  and  the  residue  shall  be  left  to  the 
executors,  to  do  the  will  of  the  deceased. 
Mag,  Chart.  Jok,  c  26.  Id.  9  Hen.  EL 
c  18. 

Executor  tesiamenti  ;  executor  of  a  wiH 
FUta,  lib.  2,  c  70,  §  5. 

EXECUTOR  [LlaX. executor;  L.Fr. 
executour.li  A  person  appointed  by  a  tesr 
tator,  in  nis  last  will  and  testament,  to 
carry  it  into  effect  or  execution  afier  his 
decease,  and  to  dispose  of  his  property 
according  to  the  tenor  of  the  will* 
Wood's  Inst,  310.  Cowell,  BlounL  Whi- 
shaw, — A  person  appointed  by  a  testat<Mr, 
and  whose  appointment  is  confirmed  by 
the  proper  court,  to  execute  his  will,  and 
to  represent  him  in  hispersonal  rights  and 
liabilities.  Brands,  He  to  whom  anotl^ 
man  commits  by  will  the  execution  of  his 
last  will  and  testament  2  Bl.  Com.  503. 
See  1  Williams  on  Exec.  185,  et  seq. 

This  word  has  been  adopted,  without 
change,  from  the  Latin  of  the  eariiest 
writers  on  English  law.  Olanv,  lib.  7, 
c  6.  Bract,  fol  20, 61.  Mag.  Chart  JoL 
c  26.  Meni.  in  Seaec  H.  5  Edit.  L 
Stat,  Westm.  2,  c  19.  See  supra.  Lord 
Hardwicke,  in  Androvin  v,  Poilblanc,  calk 
it  a  ^barbarous  term,"  unkiio?m  to  the 
dvil  law,  the  proper  term  in  that  Uw,  as 
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to  goods,  bebg  Aceret  te$tameniariu».    3 
Atk.  299,  301. 

EXECUTOR  DE  SON  TORT.  L.  Fr. 
An  execator  of  his  [own]  wrong ;  an  ex- 
ecutor by  hi»  own  wrongful  act*  A 
stranger  who  takes  upon  himself  to  act  as 
executor,  without  any  just  authority,  fas 
by  intermeddling  wi&  the  goods  of  tne 
deceased,)  is  so  called,  and  is  liable  to  all 
the  trouble  of  an  executorship,  without  any 
of  the  profits  or  advantages.  2  BL  Com, 
507.  But  merely  doing  acts  of  necessity 
or  humanity,  as  locking  up  the  goods,  or 
burying  the  corpse  of  the  deceased,  will 
not  amount  to  such  an  intermeddling,  as 
will  charge  a  man  as  executor  of  his  own 
wrong.  IcL  ibid.  See  1  Williama  an 
JSxec.  210,  et  seq. 

EXECUTOR.  Lat  In  the  civil  law. 
A  ministerial  officer  who  executed  or  car- 
ried into  effect  the  judgment  or  sentence 
in  a  cause.  Calv.  Lex.  Jur.  citing  Prateius 
and  Briuonius.  Otherwise  called  executor 
litis.     InsU  4.  6.  24,  25. 

EXECUTORY.  To  be  executed  or 
performed;  relating  to  the  future;  de- 
pendmg  upon  a  future  event,  or  act  See 
tnfra. 

EXECUTORY  CONSIDERATION.  A 
consideration  which  is  to  be  performed 
after  the  making  of  the  promise  on  which 
it  is  founded.*     2  Steph.  Com.  113. 

EXECUTORY  CONTRACT.  A  con- 
tract which  is  to  be  executed  at  some  future 
time,  and  which  conveys  only  a  chose  in 
actum.  2  Bl.  Com.  443.  2  Rentes  Com. 
511,  512,  note.     See  Executed  contract. 

EXECUTORY  DEVISE.  In  a  general 
sense,— ra  devise  of  a  future  interest  in 
lands,  not  to  take  effect  at  the  testator's 
death,  but  limited  to  arise  and  vest  upon 
8ome  future  contingency.  1  Feame  on 
Jiemmnders,  382.  A  disposition  of  lands 
by  will,  by  which  no  estate  vests  at 
the  death  of  the  devisor,  but  only  on 
some  future  contingency.*  2  BL  Com. 
172. 

In  a  stricter  sense,  a  limitation  by  will  of 
a  future  contingent  interest  in  lands,  con- 
trary to  the  rmes  of  the  common  law.* 
4  Kenfs  Com.  263.  1  Steph.  Com.  564.— 
A  limitation  by  will,  of  a  future  estate  or 
interest  in  land,  which  cannot,  consistently 
-with  the  rules  of  law,  take  effect  as  a  re- 
mainder. 2  Powell  on  Dev.  (by  Jarman,) 
287.     Leuns  on  Perpetuity^  71,  72. 

EXECUTORY  ESTATE.  An  estete 
depending  upon  some  future  circumstance 


or  contingency,  which  must  happen  before 
any  interest  passes.*     2  Bl.  Com.  162. 

EXECUTORY  REMAINDER.  The 
same  as  a  contingent  remainder.  See  Con- 
tingent remainder. 

EXECUTORY  TRUST.  A  trust  is  so 
called  when  the  transaction  by  which  it  is 
created  is  only  in  fieri^  or  rests  in  covenant ; 
or  where  some  further  act  is  necessary  to 
be  done  by  the  author  of  the  trust,  or  the 
trustee,  to  give  effect  to  it*  2  CrahVs 
Real  Prop.  611,  578,  §§  1806,  1807. 
1  White's  Lead.  Eq.  Cases,  18. 

EXECUTOUR.  L.  Fr.  An  executor. 
Britt.  c.  28,  64. 

EXECUTRESS.  A  female  executor. 
Hardr.  165,  473.     See  Executrix. 

EXECUTRIX.  L.  Lat  and  Eng.  A 
female  executor.  Tearh.  P.  10  Edw.  III. 
2.  See  Executor.  Sometimes  translated, 
in  the  old  books,  executress,  (q.  v.) 

EXECUTRY.  In  Scotch  law.  The 
moveable  estate  of  a  person  dying,  which 
goes  to  his  nearest  of  kin.  So  called,  as 
railing  under  the  distribution  of  an  execu- 
tor.    BelVs  Diet. 

EXEMPLIFICATION.  [L.  Lat  «rem- 
plificatio ;  from  exemplum,  a  copy,  and 
facere,  to  make.]  A  certified  transcript, 
under  seal,  of  a  record.*  An  exemplifica- 
tion of  letters  patent  is  a  certified  transcript 
of  the  enrolment,  under  the  great  seal 
Cowell.  Burton's  Real  Prop.  160.  1 
Archh.  Pr.  1 59, 1 62.  The  term  is  confined 
to  matters  of  record.  3  Inst.  173.  6  Co. 
52,  Page's  Case.  Cowell.  See  Authen- 
tication. 

EXEMPLUM.  Lat  In  the  civil  law. 
A  copy ;  a  copy  of  a  writing.  I>ig.  42.  1, 
33.     Calv.  Lex. 

EXEMPLUM.  Lat  An  example;  an 
mstance.    £iefflpla  illaitrant  non  reitrin- 

gout  legem.  Examples  illustrate  the  law ; 
do  not  restrict  it     Co.  Litt.  24  a. 

EXEMPT,  [from  Lat  eximere,  to  take 
out]  To  free  or  relieve  from  some  ser- 
vice, duty  or  requisition,  to  which  others 
are  subject ;  as  from  militia  duty.  Act  of 
Congress,  May  8, 1792,  sess.  1,  ch.  33,  sec.  2. 

EXEQUATUR.  Lat  (Let  him  exe- 
cute or  perform  his  ofSce.)  The  official 
recognition  of  a  person  in  the  character  of 
consul  or  commercial  agent,  authorizing 
him  to  exercise  his  power.  Wharton's 
Lex. 

EXEQUL  Lat  In  old  English  law. 
To  execute.  Fleta,  lib.  1,  c  26,  §  3.  Id. 
lib.  2,  c  64,  §  19. 
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EXERCERK  Ltt  In  the  ciTil  law. 
To  employ ;  to  nse  in  the  conne  of  basi- 
nesft,  as  a  Tessel.     Dig,  4.  9.  2. 

To  keep,  as  a  tayern,  (eavpoiMi)  or  stable 
(stabulum).     Id.  4.  9.  5. 

EXERCITALIS.  L.  Lat.  [from  exer- 
eitus^  an  arm j.]  In  iendal  and  old  Euro- 
pean law.  A  soldier ;  a  Tassal  or  feuda- 
tory.    Spdmmn.     Calv,  de  Verb,  Feud, 

EXERCnOR  NAVia  Lat  In  the 
cinl  law.  The  employer  of  a  Tessel ;  the 
person  who  sent  a  Tessel  to  sea  at  his  own 
risk,  and  received  all  her  earnings;  {ad 
q%iem  quotidianui  navis  quce$tu9  pertinet ; 
ad  quern  obventumes  et  reditui  omnea  perve- 
munt).  ImL  4.  6.  8.  Id.  4.  7.  2.  Dig. 
14.  1.  1.  15.  Id.  4.  9.  6.  7.  8  JTm^c 
Com.  161,  note.  Mollog  De  Jut.  Mar. 
248.  8Urr^  on  Agency,  §§  86,  817.  The 
txertiiw  appointed  the  master,  and  was 
bound  for  nis  acta  ex  eontraetu,  and  ex 
delicto.  Loecen,  de  Jur.  Mar.  lib.  8,  c  8, 
sect  8.  VoeL  Com.  ad  Pand.  14.  1.  7. 
3  KenCn  Com.  uh.  sup.  SUny  oh  Agency, 
§168.  This  word  corresponds  with  the 
Belg.  and  Germ,  retbtr  and  mHpSB-fuwAt, 
and  the  English  ship's-husbatid.  Loccen.  de 
Jur.  Mar.  Tib.  8,  c.  8,  sect  2. 

EXERCITORIA  ACTIO.  Lat  In  the 
civil  law.  An  action  which  lay  against  the 
employer  of  a  vessel,  {exerdtor  nam,)  for 
the  contracts  made  by  the  master.  Imt. 
4.  7.  2.  Dig.  14.  1.  Cod.  4.  25.  8  Kenfs 
Com.  161. 

EXERCnUALE.  L.  Lat  [from  <wv 
ereituiy  an  i^nny.1  In  old  English  law.  A 
heriot  LL.  Edw.  Conf.  1.  Cowell.  So 
called,  as  being  anciently  paid  only  in  arms 
or  mt/ttery  accoutrements.  Id.  Bee  Heriot. 

EXERCITUS.  Lat  In  old  Earopean 
law.  An  army ;  an  armed  force.  A  col- 
lection of  thirty-Ave  men  and  upwards^  LL. 
/imp,  apud  Spelmatk 

A  gathering  of  £[>rty-two  armed  men. 
L.  Botor.  tit  8,  c.  8. 

A  meeting  of  four  men.  LL.  Longobaird. 
lib.  1,  tit  17,  c  1.     SpeUnan. 

As  to  the  meaning  of  this  term  in  the 
Roman  law,  see  Gin>Htu  dt  Jur.  Bell.  lib. 
2,  c  16,  sect  8. 

EXFESTUCARE.  L.  Lat  [from  ex, 
from  or  off,  and  feeiuea,  a  wa&<|J  ^^  f<SQ- 
dal  and  old  Earopean  law.  To  devest 
one's  self  of  the  possession  of  an  estate, 
honor,  dignity  or  any  other  thing;  anciently 
expressed  by  the  ceremony  of  delivering 
a  wand  or  iiaff.  Spelman.  Calv.  de  Vei^. 
Feud. 


EXFREDIARE.  L.  Lat  [from  ex, 
priv.  and  Bsjl.  frede,  frith,  peaee.j  In  oH 
English  law.  To  break  the  peace ;  to  com- 
mit open  violence.  CoweU.  LL.  Hen,  L 
c.  81,  cited  ibid, 

EXH^EREDARE.  IjbL  jftiM  t:Ama, 
q.  v.]  In  the  civil  law.  To  disinherit; 
to  exclude  from  inheritiDg.  IntU  S.  18. 
pr.  Dig.  28.  2.  I,  2.  In  Scotch  law,  to 
exheredate,  (q.  v.) 

EXHEREDATE.  In  Scotch  law.  To 
disinherit ;  to  ex<^iide  ftcim  inheriting.  1 
Earned  Equity,  247. 

EXHAEREDATIO.  Lat  [from  edut- 
redare,  q.  v.]  In  the  civil  law.  Disinhen- 
tance;  a  diunheriting.  Imt  2.  23.  tit 
Braei.  fol  883.  An  exclusion  horn  the 
lawful  inheritance.  Heinecc.  JSlem.  Jitr. 
Civ.  Eb.  2,  tit  18,  §  528. 

In  the  common  law.  Disherison;  aa 
injury  done  to  one  who  has  the  inheritance, 
paiticnlariy  to  a  remainder-man  or  ^eve^ 
sioner.     See  Ad  ea^keeredationem. 

EXH^ERES.  Lat.  TfitMn  ex,  priv.  ad 
hceres,  an  heir.l  In  the  civil  law.  One 
who  is  excludedf  from  being  an  heir;  nutf- 
son  disinherited.  Imt  2. 13,  pr.  A  cfflJd 
was  disinherited  by  the  following  fcMm  of 
words:  IHtius  fiUu$  mtm  exhteres  »to; 
let  Titius,  my  son,  be  disinherited.  Id. 
ibid.  Adopted  by  Bracton.  Bract  icL 
883. 

EXHIBERE.  Lat  [from  ex,  out,  and 
habere,  to  have.]  In  the  civil  law.  To 
have  out ;  to  show  openly ;  to  exhibit ;  to 
present  or  produce  a  thing,  so  that  it  msf 
be  seen  and  handled.  Calv.  Lex.  citing 
Gwddctm.  FxMbere  eet  prfemntiam  eorpo- 
rie  pnxhere;  to  exhibit  is  to  funiisli  tlie 
presence  of  the  body;  to  present  a  thing 
or  person  corporeally.  lUg.  50.  16.  22. 
Exhihet  qui  profstat  efu9  de  quo  agihtrpreh 
eeniiam  ;  he  exhibits  wl)o  fnrni^es  the  pres-. 
ence  of  that  which  [or  him  who]  is  the 
subject  of  the  action.     Id.  50.  16.  246. 

This  was  a  common  word  in  intenfiels, 
and  is  otherwise  variously  defined  in  the 
Digests,  according  to  the  subject  ThiB» 
where  a  person  was  the  subject  of  the  ao* 
tion, — Akiben  est  in  puhiumm  prodneen, 
et  videndi  tangsndique  komims  facuUakm 
prcsbere  ;  proprie  an^m  exhibere  est  cxus 
seeretum  habere ;  to  exhibit  is  to  prodoee 
in  public,  and  to  give  an  opportunity  of 
seeing  and  touching  the  person  ;  but  pn>> 
perly  to  exhibit  is  to  have  out  of  secreer. 
Dig.  48.  29.  2.  8.  Where  a  will  was  the 
snbjeet, — ExkOert  est  maierks  ipsius  sf- 
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prehmutendo!  cqpiam/aoere  ;  to  exhibit  is  to 

fire  the  c^^itanitj  or  meaoB  of  taking 
old  of  the  aabject-aialter  itseE  Dip,  48. 
d.  8.  8.  And  generally,  under  the  title  of 
Actio  ad  exkihendum^-Exhihere  estfacert  in 
puSlico  poteitaUm^  ui  ei  qtU  agat  experimidi 
tit  copia  ;  to  exhibit  is  to  give  a. power  m 
public,  in  order  that  he  who  saes  may  have 
the  meims  of  toying  the  subject  Dig, 
10.  4.  2. 

To  EXHIBIT.  [Lat  exh^bert.']  In 
practice.  To  present  or  show  in  legal 
form ;  to  present  to  a  conrt ;  to  produce  or 
show  in  or  before  a  court  or  judicial  offi- 
ce.*    See  Exkibere^  Exhibit, 

EXHIBIT.  [Lat  eMbitumy  (from  ex- 
kibere^  q.  v.)  shown  ta]  In  practice.  Any 
writing  which,  on  the  examination  of  a 
witness  before  an  examiner,  or  commis- 
sioner, is  exhibited  or  shown  to  ^e  witness 
to  be  proved,  and  on  the  back  of  which, 
the  examiner  or  commissioner  certifies  that 
such  writing  was  Bhown  to  the  witness,  at 
the  time  of  lus  examination,  and  by  him 
sworn  to.  Jaech,  Gray^s  Cha^nc  Pr,  08, 
Where  there  are  several,  they  are  generally 
distinguished  by  the  letters  of  the  alpha- 
bet, as  *'  Exhibit  A.,"  "  Exhibit  B.,"  ko, 

EXHIBITIO  BILL^  L.  Lat  (The 
exhibition  o(  the  bill)  In  old  practice.  A 
phrase  formerly  used  in  pleading,  and  gen- 
erally equivalent  to  "  the  com^mencement  of 
the  9uit ;"  the  suit,  (where  the  proceedings 
were  by  bill,)  being  anciently  commenced 
by  the  exhibiticn  of  such  a  bill  to  the 
court 

EXIGENT,  or  EXIGI  FACIAS.  L. 
Lat  In  English  practice.  A  judicial  writ 
made  use  of  in  the  process  of  outlawry, 
commanding  the  sheriff  to  demand  the  de- 
fendant, (or  catiM  him  to  be  demandedy  exigi 
founatj)  from  county  court  to  county  court, 
until  he  be  outlawed;  or,  if  he  appear, 
then  to  take  and  have  him  before  the  court 
on  a  day  certain  in  term,  to  answer  to  the 
plaintiff's  action.  1  Tidd't  Pr,  132.  8 
Bl,  Com.  288,  284.  Archb,  N.  Prac.  486. 
Now  regulated  by  statute  2  Will  IV.  c. 
B9, 

EXIGENTER.  [L.  Lat  exigendariui.] 
An  officer  of  the  English  Court  of  Common 
Plesto,  whose  duty  it  was  to  make  out  the 
exigents  and  proclamations,  in  the  process 
of  outlawry.  Cowell.  I  Archb.  Pr.  11. 
Abolished  by  statute  1  Will  lY.  and  1 
Vict  c  80.     ffolthouse. 

EXIGI  FACL^.  L.Lat  (You  cause 
to  be  demanded.)    Another  name  of  the 


writ  of  exigeht ;  being  the  two  eoaphlitic 
words  of  that  writ    Reg.  Jvd.  2. 

EXILE.  [Lat  eadUum,']  Baaishment; 
a  driving  out  or  sending  away  of  persons ; 
a  q>ecies  of  waste  committed  by  manumit- 
ting or  ejecting  tenants ;  or  so  excesBiye  in 
itself  as  to  have  the  tSodi  of  (hiving  them 
away.*     See  Exilium, 

EXILER.  L.  Fr.  To  drive  off,  as  vil- 
kina  from  a  manor.    D^er^  87,  (Fr.  ed.) 

EXIUUM.  L.Lat  [L.Fr.eml,exyL] 
In  old  En^ish  law.  Exile  or  banishm^it ; 
a  driving  out,  or  aendii^  away  of  persons^ 
A  species  of  waste,  anciently  classed  with 
vastumy  (waste  proper,)  desiructio,  (de- 
struction,) and  vendttioy  (sale,)  but  diatin- 
guished  from  these  by  having  reference  to 
persons  (homines)  only.  It  was  a  species 
of  injury  done  to  an  estate,  by  setting  free 
the  bondmen  (servi)  or  bcmd-tenants,orby 
vnrongfuUy  ejecting  them.  EletOy  lib.  1,  c. 
12,  §  20.  Stat.  Marlbridgey  c  24.  Bractoa 
describes  it  as  an  aggravated  kind  of  waste 
done  to  the  injury  and  disfigurement  of 
the  chief  messuage  and  the  court  or  grounds 
about  it,  {ad  magnam  drformitaiem  curia 
et  capitalis  messtiagiiy)  as  by  pulling  down 
and  selling  the  bvdldings,  so  as  to  compel 
the  occupants  to  leavSj  (ut  si  inhabitatores 
mansUmem  Judmerint  derelietwnj)  or  by  cut* 
ting  down  and  rooting  up  trees  and  or- 
chards. Braei.  foL  816  b.  1  Beeves'  Hist, 
Eng.  Lawy  886. 

EXIRE.  Lat  [from  ex^  homy  and  ire^ 
to  go.]     In  old  English  law.     To  go  out 

To  issue,  as  a  writ    Hetay  lib.  2,  c  60, 

§8. 

EXISTENS.  L.  Lat  Being.  2  Sira, 
I41y  748. 

EXISTIMATIO.  Lat  In  the  civil  law. 
The  civil  reputation  which  belonged  to  the 
Roman  citizen,  as  such.  1  Mackeld,  Oiv, 
Lawy  188,  §  128.  Called  a  state  or  condi- 
tion of  unimpeached  d^^ity  or  character, 
(dignitatis  Messoe  status);  the  highest 
standing  of  a  Roman  citaae&.  Dig*  50. 
18.  5.  1.     See  Status, 

EXIT  WOUND.  In  medical  jurispru- 
dence. A  wound  made  by  a  weapon  in 
coming  out  of  the  body,  after  naving 
passed  throi^h  it,  or  any  part  of  it  2 
Beck's  Med.  Jurispr.  119. 

EXITUS.  Lat.  [from  exirSy  to  go  out, 
or  proceed  frosn.]  In  old  English  law  and 
practice.  Issue  or  ofi^nring;  a  child  or 
children.  Habuit  exitum  Thomamy  ^c ; 
had  isMie  Thomas.    2  Afon.  Angl,  607. 

Issues,  (in  the  plural) ;  the  rents  or  profits 
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of  knd.  CowelL  Defined  by  the  vtatnte 
of  Westminster,  2,  (c  39,)  to  inclnde  rents, 
grain  in  bams,  and  all  moveable  things  ex- 
cept horse  furnitore,  clothing,  and  house- 
hold utensils.  See  FUta,  lib.  2,  c  68,  §  1. 
See  l9me$. 

An  issue,  in  pleading.  So  called,  ac- 
cording to  Lord  Coke,  because  **i99uinp 
out  of  the  allegations  and  pleas  of  the 
plaintiff  and  defendant"  Co.  Litt,  126  a. 
But  properiyy  because  it  is  the  end  of  the 
pleading.  Exitus  idem  ent  quod  fini$^  sive 
determinatio  piaeiti  ;  issue  is  the  same  as 
the  endy  or  determination  of  the  plea. 
Year  Book,  21  Edw.  IV.  35.  Steph, 
Plead.  Appendix,  Note  (10).  De  mate- 
ria in  exitu;  of  the  matter  in  issue.  12 
Mod.  372. 

A  duty  outwards ;  a  custom  on  goods 
exported.  Ezitut  de  eocketto ;  exitus  n- 
^lli  quod  vocatur  coequett ;  issues  of  the 
cocket  Hale  de  Jur.  Mar.  pars  2,  (de 
port  mar.)  c.  11.     See  CoekeL 

Tlie  issue  or  result  of  an  act  In  male- 
ficiii  epectatur  voluntas  et  non  exitus;  in 
injuries,  the  will  or  motive  is  regarded,  and 
not  the  result     Britt.  foL  136  b. 

An  end.  Exitus  termini  ;  the  end  of  a 
term.  Bract.  foL  20.  An  issue,  as  the 
end  of  pleading.     See  eupra.     See  Issue. 

EXLEGALftAS.  L.  Lat  [fromexUx, 
a.  v.]  In  old  English  law.  Outlawry. 
LL.  Edw.  Conf.  c  38.     Spelman. 

EXLEGARK  L.  Lat  In  old  English 
law.  To  outlaw;  to  deprive  one  of  the 
benefit  and  protection  of  the  law ;  {exuere 
aliquem  heneficio  legis).     Spelman. 

EXLEX.  L.  Lat  In  old  English  Uw. 
An  outlaw ;  ^t  est  extra  legem  ;  one  who 
is  out  of  the  law's  protection.  Bract  foL 
125.  Qui  heneficio  legis  privatur,  Spel- 
man,  voc.  Exlegare. 

EXONERARK  Lat  [from  ex,  from, 
and  onus,  a  burden.1  In  old  English  law. 
To  discharge ;  to  relieve  or  release  firom  a 
burden  or  liability. 

EXONERATIO.  Lat  ffirom  exonerare, 
q.  v.]  Discharge;  the  discharge  or  un- 
lading xA  a  cargo.  Loecen,  de  Jur.  Mar. 
lib.  2,  c.  5,  num.  ^. 

EXONERATION.  In  Scotch  Uw.  A 
discharge,  or  a  deed  by  which  a  person  is 
disburdened.     BslTs  Viet. 

EXONERETUR.  L.  Lat  [firom  eaxme- 
rare,  to  discharge.]  (Let  him  be  dis- 
charged.) In  practice.  An  entry  made 
upon  a  bail-piece,  where  the  bail  are  dis- 
charged, either  by  the  surrender  of  their 


principal,  or  otherwise;  sijgnifying  that  the 
twil  are  exonerated.  1  TiddCs  Pr.  S80, 
288.     See  an  entry  in  Latin.     1  Leon.  58. 

EXONIER.  L.  Fr.  To  excuse.  Sec 
Essonier. 

EXPATRIATION,  [from  Lat  ex,  from, 
and  patria,  country.]  The  removing  from, 
or  forsaking  one's  native  country ;  the  re- 
nunciation or  abjuration  of  one's  native  sl- 
legiance.*     2  Kenfs  Com.  43,  49. 

Heme  pttriaa  ii  qia  latu  ert  eiicit, 
lec  ligetitis  debitm  e jmie  ptaiL    No 

man  can  shake  off  the  country  in  which  be 
was  bom,  nor  abjure  the  obligation  of  bit 
allegiance.  Co.  Litt  120.  The  prindple 
of  mis  maxim  is  not  settled  in  American 
law.  2  Kenfs  Com.  49.  1  Duer  on  Ins. 
545.  Cowen,  J.  5  HUTs  (N.  Y.)  R.  16, 22. 

EXPECT,  [from  Lat  expeetare,  from 
ex,  from,  and  speetare,  to  look.]  To  look 
for ;  to  wait  for;  to  look  forward  to,  as  to 
somethingprobable,  intended,  or  contem- 
plated. The  words  ^expects  to  pro^'' 
m  an  affidavit,  have  been  held  insufficient 
The  party  ought  to  say,  '^  he  firmly  behevet 
he  can."     2  littelPs  R.  280. 

To  be  in  readiness  to  operate.  Tbe 
word  has  sometimes  been  implied,  in  tbis 
sense,  to  instruments.  To  make  a  ^isase 
''wait  and  expect"  Baeon^s  Arg.  Case 
of  Revocation  of  Uses;  Works,  iv.  248, 
253. 

EXPECTANCY,  EstaU  in.  An  estate 
the  possession  of  which  a  person  is  entitled 
to  have  in  futuro.*  1  &tepk.  Com.  289. 
See  Estate  in  expectancy. 

EXPECTANT  ESTATE.  An  estate  in 
expectancy.    See  Expectancy. 

fiXPEDlT.  Lat  It  is  expedient  or 
profitable ;  it  is  for  the  good,  benefit  or  ad- 
vantage. 

Sx^it  reipibllec  nt  dt  Oiit  UUni.  It 
is  for  the  advantage  of  the  state  that  Uiere 
be  an  end  of  suits;  it  is  for  the  public  good 
that  actions  be  brought  to  a  close.  Co.  Litt 
308  b.  It  is  for  Uie  ^neral  good  that 
some  period  be  put  to  htigadon.  6  CSo.  7. 
9  Id.  79. 

Expedit  reipnbliec  le  m  re  qoit  mk 
ntttiur*  It  is  for  the  interest  of  the  state 
that  a  man  should  not  enjoy  his  own  pro^ 
erty  improperly,  [to  the  injury  of  others}. 
Inst  1.  8.  2. 

EXPEDITARE,    Espealtare.      L.  L«t 

[from  ex,  out,  and  pes,  foot]  In  old  forest 
aw.  To  cut  out  the  ball,  or  cut  off  tbe 
claws  of  a  dog's  foot ;  to  expeditate,  (q. 
V.)     Spelman.    CoweU. 
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To  cnt  the  foot  or  root  of  a  tree,  bo  as  to 
occasion  it  to  falL  Fleta,  lib.  2,  c.  41,  sec 
32.     De  quercuhui  expeditatis.     Id,  ibid. 

EXPEDITATE.  [from  exj^ditare,  q.  v.] 
Id  the  forest  law.  lo  cut  out  the  ball  ot 
dc^'  forefeet,  to  prevent  them  from  run- 
ning after  deer  or  game.  Cart  de  Forest 
c.  6.  Crompt.  Jur.  152  Ifanwood,  c.  16. 
3  JBL  Com.  72.  Spelrrum,  voc  ilxpedi- 
tare. 

EXPEDITATION.  In  forest  law.  The 
act  or  mode  of  expeditating  dogs ;  other- 
wise called  lawinffy  (q.  v.)  3  JBl.  Com,  72. 
It  was  done  in  two  ways ;  by  cutting  oflf 
three  claws  of  the  right  fore-foot,  {prtelli  ;) 
and  by  cutting  out  the  ball  (pelota)  of 
the  same  foot  Spelman,  voc.  Expeditare, 
See  Cart,  de  For.  9  Hen.  IIL  c.  6.  SpeU 
marly  voc  JExpeditare. 

EXPEBITIO.  Lat  An  expedition; 
an  irregular  kind  of  army.     Spelman. 

EXPEBITIO  BEEVIS.  L.  Lat  In 
old  practice.  The  service  of  a  writ  Ttncna. 
PL  43. 

EXPENDITORS.  In  old  English  law. 
Persons  who  disbursed  or  expended  moneys 
collected  by  tax,  particularly  for  the  re- 
pairs of  sewers.*     Cotoell. 

EXPENSE.  Lat  [from  expendere,  to 
expend.]  In  the  civil  law.  Expenses  or 
charges.  Cod.  7.  51.  5.  Fxpensce  litis; 
costs  of  suit  Calv.  Lex.  Fxpensa  circa 
funus;  funeral  expenses.  FletOy  lib.  2,  c. 
57,  §  10. 

Tictos  Tietori  in  expcDiii  cofidemBabitDr. 
The  vanquished  party  shall  be  condemned 
to  the  victor  in  the  costs,  [L  e.  adjudged 
to  pay  the  costs].     Cod.  3.  1.  13. 

Eiperientia  per  Tarioi  actni  lefem  (aeit. 

Experience,  by  various  or  repeated  acts, 
makes  law.  BrancKs  Princ.  Co.  Litt. 
60. 

EXPERIRL  Lat  In  the  civil  law. 
To  sue ;  to  try  one's  right  by  law.  Inst,  2. 
6.  9.  Id.  4.  6.  40.  Id.  4.  11,  pr.  Used 
in  the  same  sense  with  the  words  judicio, 
actioney  &c.    Calv.  Lex. 

EXPERT.  [L.  Lat  expertus,  peritus.] 
A  skilful  or  experienced  person ;  a  person 
having  skill,  experience  or  peculiar  know- 
ledge on  certain  subjects,  or  in  certain  pro- 
fessions ;  a  scientific  witness.  Persons  of 
this  character,  when  called  as  witnesses  in 
a  cause,  are  allowed  to  state  their  opinions 
in  evidence,  contrary  to  the  general  rule 
that  the  opinion  of  a  witness  is  not  evidence. 
Broom's  Afax.422,[721.]  See  CuiUbet  ill  arte 

laa  perito  eit  eredendiUB,    It  seems  that  the 


rule  sometimes  allowed  to  prevail,  admit- 
ting experts  to  give  an  opinion,  whether 
a  signature  is  genuine  or  imitated,  is  not 
well  established  upon  authority,  and  that 
such  testimony  is  incompetent  Bronson, 
C.  J.  1  Benio's  B.  343,  346.  1  P^n.  B. 
161.  6  B.db  A.  330.  Best  on  Fvid.  268, 
§  220.  But  see  10  Clarke  <t  F.  193.  Id. 
154.  9  Connecticut  B.  55.  17  Pick.  R. 
497. 

EXPILARE.  Lat  In  the  civil  law. 
To  spoil ;  to  rob  or  plunder.  Applied  to 
inheritances.     Dig.  47.  19.     Cod.  9.  82. 

EXPILATOR.  Lat  [from  expilare, 
q.  v.]  In  the  civil  law.  A  robber;  a 
spoiler  or  plunderer.  JSxpilatores  sunt 
atrociores  fures.     Dig.  47.  18.  1.  1. 

EXPIRE.  To  come  to  an  end;  to 
cease;  to  terminate;  as  a  lease,  a  contract, 

EXPIRY  OF  THE  LEGAL.  In  Scotch 
law  and  practice.  Expiration  of  the  period 
within  which  an  adjudication  may  be  re- 
deemed, by  payinff  the  debt  in  the  decree 
of  adjudication.     BelVs  Diet. 

EXPLACITARR  L.Lat  In  old  Eng- 
lish law.  To  gain  a  suit,  {litem  obtinere,) 
to  overcome  in  pleading,  (pladtando  evinr 
cere).  Spelman.  Will.  Malmsb.  de  Beg. 
Gest.  lib.  2,  c.  13. 

EXPLECTAMENTA.  L.Lat  A  term 
used  in  old  European  law,  corresponding, 
as  Spelman  conjectures,  with  the  esplees 
(q.  v!)  of  the  English  law. 

EXPLEES.  [LLate«p/e/«i,q.v.]  The 
profits  of  an  estate.     See  Esplees. 

EXPhWTlAj  ExpleciOjExplicia.  L.Lat 
[from  explerCy  to  fill  or  make  up ;  to  com- 

Elete  or  make  perfect]  In  old  English 
kw;  Esplees;  the  profits  of  land.  Bract. 
fol.  40,  44  b.  Excoluit  terramj  et  blada  ex- 
pendity  et  reddituset  expletiac^V;  he  culti- 
vated and  sowed  the  land,  and  took  the  rents 
and  esplees.  Id.  foL  50  b,  206  b,  372  b, 
873.  See  Fhta,  lib.  2,  c.  53,  §  3.  Id.  lib. 
6,  c  16,  §  2.  So  called,  because  the  estate 
is  made  complete  Kadi  perfect  by  reaping  the 
explees,  that  is,  the  fruit  and  commodity 
thereof     6  Co.  58  b.     See  Esplees. 

EXPLICATIO.  Lat  In  the  civil  law. 
A  pleading  corresponding  with  the  surre- 
joinder of  the  common  law;  {allegatio 
infirmans  supplicationem).  Calv.  Lex. 
SpiegeliuSy  citbd  ibid.     See  Supplicatio. 

EXPOLlAKEyExspoliare.  Lat  In  the 
civil  law.  To  rob,  plunder  or  spoil  Ex- 
poliatores ;  Tohhers.  Calv.  Lex.  Spelman^ 
voc  Effraetores. 
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To  deprnne  or  take  aiway.     Chfo.  Lex. 

To  £XPORT.  [from  Ut  wp^tam, 
irom  ex,  from,  and  pwlmt%  to  omy.]  To 
oanyoot;  toemiryootofaeoimtry;  tocar- 
17  or  send  goodi  and  merchandiae  from  one 
coantr};  to  another,  in  the  coiuae  of  trade. 

To  carry  oat  or  convey  goodt  hy  aea. 
Vaugk.  171,  17«. 

EXPORT.  A  thing  or  commodity  ex- 
ported.   More  commodyosed  in  the plaraL 

EXPORTATION.  The  act  of  export- 
ing goods  or  merchandise.  The  day  of 
the  sailing  of  a  Teasel  from  a  foreign  port 
V>  the  United  States,  is  the  trae  period  of 
exportation  of  goods.   2Q  ffowir€r8  R,  511. 

EXPO8ITI0.  Lat  [ftt>m  e^rpoiwnj,  to 
explain  or  interpret]  Explanation;  expo- 
sition; interpretation. 

ExpMitie  fM  ei  Titeerite  tnam  m- 
eitor,  fit  iptitslma  et  fortittma  ii  lege. 
That  kind  of  interpretation  which  is  bom 
[or  dmwn]  from  the  bowels  of  a  canse,  Lr 
the  aptest  and  most  forcible  in  the  law. 
10  Co,  34.     See  £x  vUeeribus. 

EXPRESS,  EXPRESSED.  [Lat  e»- 
pretium^  €xpre9$a  ;  from  exprimere,  to  de- 
clare openly.l  Openly  declared  or  signi- 
fied ;  distinctly  mentioned  in  words  or  set 
down  in  writing,  as  distingaished  from 
what  is  implied  by  law.     See  tw/Vo. 

EXPRESS  ABROGATION.  Abrpgar 
tion  by  express  provision  or  enactment ;  the 
repeal  of  a  law  or  provision,  by  a  subse- 
quent one,  referring  directly  to  it  See 
JJ^rogaticn, 

EXPRESS  ASSUMPSIT.  An  express 
undertaking  to  do  some  act,  or  to  pay  a  sum 
of  money  to  another.     See  AM9ump9iL 

EXPRESS  CONSIDERATION.  A 
consideration  distinctly  declared  by  the 
terms  of  the  contract  itself;  as  where  a 
man  contracts  to  sell  his  land  for  a  named 
sum  of  money. 

EXPRESS  CONTRACT.  A  contract, 
the  terms  of  which  are  openly  uttered  or 
declared  at  the  time  of  making  it  2  BL 
Com.UZ.  iSteph.  Com.  no.  A  contact 
made  in  express  words,  or  by  writing ;  as 
distinguished  from  an  implied  contract  2 
Kent's  Com.  450. 

EXPRESS  TRUST.  A  trust  created  or 
declared  in  express  terms,  and  usually  in 
writing,  as  distinguished  from  a  trust  im- 
plied by  law.  OUierwise  dUled  an  aetipe 
trust  4  JiTenfi  Com.  805,  810.  As  to 
the  proof  of  an  express  trust,  see  5  Ohio 
SL  R.  104. 

EXPRESS  WARRANTY.    In  convey- 


ancing.  A  warmly  in  a  deed  expreaied 
by  particular  words,  (such  as  worrcmiafo,  I 
warrant) ;  as  distinguiBhed  from  that  which 
was  implied  by  law  frxmi  other  words,  (sack 
as  dedi,  I  have  given).  8  BL  Com.  800, 
801.    8oe2Mt. 

In  Uie  law  of  insurance.  An  agreement 
expressed  in  a  policy,  whereby  the  assured 
stipulates  that  certain  fruits  relating  to  the 
risk  are  or  shall  be  true ;  or  certain  acts 
relating  to  the  same  subject  have  been  or 
shall  be  done.     1  Philip  om  hu.  S40. 

EXPRESS  A.  Lat  [from  exprimere,  to 
express  or  declare.]  Things  or  word*  ex- 
pressed, or  expressly  mentioned. 

Eipitm  leecit,  mi  expnna  ■•■  Mcnl. 
Things  expressed  are  [may  be]  prgudicial; 
things  not  expressed  are  not  Escpress 
words  are  sometimes  prejudicial,  which,  if 
omitted,  had  done  no  harm.  2>t^.  85. 1. 
52.  Id.  50.  17.  195.  See  Calv.  Lex.  A 
party  may  sometiides  prejudice  himself  by 
using  words  unnecessarily.  Another  fbrai 
of  this  maxim  is  Bipnttt  lei  pmvilt  \m 

m  expraa  preieniBt.    4  Co.  73. 

EXPRESSIO.  Lat  [from  eayriawfr, 
to  express.]  Expression;  distinct  mentfon 
in  words  or  writing. 

Exprmif  eoram  4110  tacite  irait  AH 

eperttor.  The  expression  or  express  men- 
tion of  those  things  which  are  taciUy  im- 
plied, avails  nothing.  2  Inst  865.  A 
man's  own  words  are  void,  when  the  law 
speaketh  as  mncL  Finch's  LaWj  b.  1 ,  cfa.  8, 
num.  26.  Words  used  to  express  what  the 
law  will  imply  without  them,  are  mere 
words  of  abundance,  b  Co.  11.  Thns,  if 
land  be  let  to  two  persons  for  the  term  of 
their  lives,  this  creates  a  joint  tenancy ;  and 
if  the  words  ^'  and  the  survivor  of  them** 
are  added,  they  will  be  mere  surplusage, 
because,  by  law,  the  term  would  go  to  the 
survivor.*  Co.  Litt.  191  a.  4  J.  <t  AUL 
806.     Broom's  Max.  286,  [518]. 

ExpntsloQBiBietfexeliiiotUeriii.  The 
expression  of  one  thing  is  the  exclusion  of 
another.  Co.  Litt.  210  a.  The  express 
mention  of  one  thing  [person  or  plaoej  im- 
plies the  exclusion  of  another.     See  fai§- 

lalif  niios  fit  exelnto  ftltorhu.  This  is  a 
leadbg  maxim  in  the  construction  of  deeds, 
and  the  foundation  of  the  rule  that  an  im- 
plied covenant  is  in  all  cases  contrc»Ued 
within  the  limits  of  an  express  co^enaynt 
4  Co.  80  b.  Broom's  Max.  278,  279,  and 
note ;  [505 — 516].  It  is  a  maadm  ako  in 
the  construction  of  statotea.  Story,  J.  3 
Stores  B.  87,  80.    But  it  has  been  held 
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not  to  apply  in  constniing  the  OonstitQ- 

tion  of  the  United  States.  Federalist,  No.  83. 

For  other  applications  of  this  maxim,  see 

1  Story's  Eq.  Jur,  §102.     Story  on  Bailm. 

S550.     Story  o»  Fartn.  §  209.     Shaw,  C. 
.2iretea(r«^284,  241. 
EXPRESSUM,  Mtpressa.    Lat   [from 
^iT^rmertf, to  express.]  Express;  expressed. 
A  thing  or  word  expressly  or  distinctly 
mentioned.    Bract,  foL  18. 

ExjpreBSiim  faeit  eessaie  tadtnii.  Tliot 
which  is  expressed  makes  that  which  is  im- 
plied to  cease ;  [that  is,  supersedes  it,  or 
controb  its  effectj  Thus,  an  implied  cove- 
nant in  a  deed  is,  in  all  cases,  controlled  by 
an  express  covenant  4  Co,  80.  BroorrCs 
Max,  278,  [505 — 618],  So,  in  other  cases 
than  those  of  instruments  under  seal,  it  is 
a  general  rule  that  parol  evidence  is  inad- 
missible to  show  terms  upon  which  the 
instrument  is  silent ;  or,  in  other  words, 
where  there  is  an  express  contract  between 
parties,  none  can  be  implied.  /</.  281,  and 
cases  cited  ibid,  [5 1 7].  2  Steph,  Com,  112. 
EXPROMISSOR.  Lat  [from  expro- 
mittere^  q.  v.]  In  the  civil  law.  One  who 
.  assumes  the  debt  of  another,  dischai^ing 
the  first  debtor,  and  making  himself  origi- 
nally liable  in  his  place ;  one  who  was  sub- 
stituted as  a  debtor  by  the  process  of  dele- 
gation, (q.  V.)  Inst,  2.  1.  41.  Dig,  12.  4. 
4.  Heinccc,  El,  Jur,  Civ,  lib.  3,  tit  30, 
§  1015.  Calv,  Lex,  A  person  whom  a 
creditor  takes  as  a  substitute  for  his  debtor, 
whom  he  thereby  discharges.  Foth,  Obt. 
part  3,  ch.  2,  art  1. 

EXPROMITTERE.  Lat  In  the  civil 
law.  To  undertake  for  another,  with  the 
view  of  becoming  liable  in  his  place.  Calv, 
Lex, 

EXQUJESTOR.  Lat  In  the  Roman  kw. 
One  who  had  filled  the  office  of  qucestor, 
A  title  given  to  Tribonian.  Inst,  prooem. 
8  8.  Used  only  in  the  ablative  case, 
(exgucestore). 

EXROGARK  Lat  [from  ex,  from, 
and  rogare,  to  pass  a  law.]  In  the  Roman 
law.  To  take  something  from  an  old  law, 
by  a  new  law.  Tayl,  Civ,  Law,  156.  The 
Banie  with  derogare,  (q.  v.) 

EXTEND.  JL.  Lat  extendere;  L.  Fr. 
estendre,]  In  English  practice.  To  value 
the  lands  or  tenements  of  a  person  bound 
hy  a  staiteite  or  recognizance  which  has  be- 
come forfeited,  to  their  full  extended  value. 
3  Bl,  Com,  420.  F,  JV.  j5.  131.  To  exe- 
eate  the  writ  of  extent  or  extendi  fadas, 
(jq.  T.)     2  Tidd's  Fr.  1043, 1044. 


This  teim  seems  to  be  considered  synony- 
mous with  value,  although  the  latter  word 
is  always  used  in  connection  with  it  So, 
in  the  oldest  forms,  both  words  oecur ; — 
extendere  et  appreoiare, — extendi  et  appre- 
ciari, — extentio  (or  extenta)  et  appreciatio. 
Bract.  foL  72.  Id,  fol.  15  b.  Beg.  Jud. 
2,  32  b.  It  would  appear  that  its  proper 
orimnal  meaning  was  to  lay  out  land,  or  to 
make  an  inventory  of  it  under  certain  heads, 
as  preparatory  to  appraisement  ^  This  may 
be  gathered  from  tne  use  of  the  t^rm  in 
Bracton,  as  applied  to  the  partition  of  es- 
tates.    See  Extendere,  Extensores,  Exienta, 

EXTENDERE.  L.  Lat  In  old  Eng- 
lish practice.  To  appraise  or  value.  See 
Extend. 

To  lay  out,  survey,  or  make  an  inventory 
oi,  Extendere  et  appreciare  ;  to  lay  out  and 
appraise.    Bract,  fbl.  72.     SeejBrt«.c.7l. 

To  set  oS,  or  assign.  Extenderunt  tali 
XX,  lihratas  terra  pro  decern  ;  they  set  off 
to  such  a  one  twenty  pound-lands  instead 
of  ten.     Bract,  fol.  76. 

Extendere  se  ;  to  amount  to.  Ad  quam 
sumniam  damna  se  extendunt  occasions, 
dec, ;  to  what  sum  the  damages  amount,  on 
occasion,  &c.  Reg,  Jud,  58  b.  See  At- 
tingere, 

EXTENDI  FACIAS.  L.  Lat  (You 
cause  to  be  extended.)  In  English  prac- 
tice.' The  name  of  a  writ  of  execution, 
(derived  from  its  two  emphatic  words); 
more  commonly  called  an  extent,  2  Tidits 
Fr,  1043.    4  Steph,  Com,  43.    See  Extent. 

EXTENSIO.  L.  Lat  [from  extendere, 
q.  v.]  In  old  English  law.  An  extent 
Fkta,  lib.  6,  c.  9,  §  4. 

EXTENSION.  In  mercantile  law.  En- 
largement of  time  for  the  payment  of  debts. 
An  agreement  between  a  debtor  and  his 
creditors,  by  which  they  allow  him  further 
time  for  the  payment  of  his  liabilities. 

EXTENSORES.  L.  Lat  [L.  Fr.  e«- 
tendours,'^  In  old  EngUsh  law.  Extenders 
or  appraisers.  The  name  of  certain  offi- 
cers appointed  to  appraise  and  divide  or 
apportion  lands.  It  was  their  duty  to 
make  a  survey,  schedule  or  inventory  of  the 
lands,  to  lay  them  out  under  certain  heads, 
and  then  to  ascertain  the  value  of  each,  as 
preparatory  to  the  division  or  partition. 
Bract,  fol.  72  b,  75.  Britt,  c.  71.  FUta, 
lib.  5,  c.  9,  §  5.  BarringL  Ohs,  StaL  103, 
note  [w], 

EXTENT,  (or  EXTENDI  FACLAS). 
In  English  practice.  A  species  of  execu- 
tion upon  debts  of  record  aue  to  the  crown. 
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differing  in  this  respect  from  an  ordiniuy 
writ  of  execution  at  suit  of  the  subject, 
that  under  it  the  bodj,  lands  and  goods 
may  be  all  taken  at  once  in  order  to  com- 
pel the  payment  of  the  debt  4  Steph, 
C<mi,  42.  Its  name  is  derived  from  the 
words  of  the  old  writ,  commanding  the 
sheriff  to  cau9e  the  lands,  goods  and  chat- 
tels to  be  extended  {extendi  faciaSy)  and  vp- 
praised,.  Ac*  Id.  43.  8  BL  Com.  420. 
See  Extendi  factoM^  Extend.  There  are 
two  kinds  of  this  writ ;  an  extent  in  chiefs 
and  an  extent  in  aid.     2  Tidd's  Pr.  1045. 

The  act  of  extending  lands,  (L.  Lat  ex- 
tenta,  exteneio ;)  the  act  of  the  sheriff  in 
executing  the  writ  of  extent  JBro.  Ahr. 
Extent  Stat.  16  k  17  Car.  IL  c.  6.  See 
Extenta,  Extentio. 

EXTENT  IN  CHIEF.  In  English  prac- 
tice. The  principal  kind  of  extent,  issuing 
at  the  suit  of  the  crown,  for  the  recovery 
of  the  crown's  debt  4  Steph.Com.  47.  2 
Tiddi  Pr,  1045.     See  Extent. 

EXTENT  IN  AID.  In  Endish  prac- 
tice. That  kind  of  extent  which  issues  at 
the  instance  and  for  the  benefit  of  a 
debtor  to  the  crown,  for  the  recovery  of  a 
debt  due  to  himselfl  2  Tidd's  Pr.  1046. 
4  Steph.  Com.  47. 

EXTENT.  In  Scotch  practice.  The 
value  or  valuation  of  lands.     BelPs  Diet. 

The  rents,  profits  and  issues  of  lands. 
Skene  de  Verb.  Signif. 

EXTENTA.  L.  Lat  In  old  records. 
An  extent ;  an  estimate  or  valuation ;  or, 
more  properlv,  a  survey  or  register  of  lands. 

1  Mon.  Angi.  548.  Cowell.  See  Extenta 
manerii. 

EXTENTA  MANERU  L.  Lat  (The 
extent  or  survey  of  a  manor.)  The  title  of 
a  statute  passed  4  Edw.  L  st  1  ;  being  a 
sort  of  direction  for  making  a  survey  or 
terrier  of  a  manor^  and  all  its  appendages. 

2  Beeves'  Hist.  Eng.  Law,  140.  Mr.  Bar- 
rington  observes  that  it  is  most  certainly 
no  act  of  parliament,  in  any  sense  of  the 
word,  but  IS  merely  a  set  of  instructions  to 
the  king's  extender,  with  regard  to  what  he 
shall  inquire  into,  and  upon  what  heads  and 
particulars  he  is  to  make  his  report  Obs. 
Stat.  103. 

EXTENTIO,  i5'x<«mo.  L.  Lat  [from 
extendere,  q.  v.]  In  old  English  law.  An 
extending,  surveying  or  laying  out  of  lands. 
Bract,  fol.  72, 75  b.     Fleta,  lib.  6,  c  25,  §  6. 

EXTENUATE  [from  Lat  extenuare, 
from,  ex,  and  tenuisy  slender  or  small]  To 
lessen ;  to  palliate ;  to  mitigate. 


EXTERUS.  Lat  Aforeigneroralien; 
one  bom  abroad.  The  opposite  of  civis. 
Baeon^s  Works,  iv.  S45. 

EXTINCT,  [from  Lat  extingvere,  to 
destroy  or  put  out]  Extinguished.  A 
rent  is  said  to  be  extmguished  when  it  is 
destroyed  and  put  out  Co.  lAtt.  147  h. 
See  Extinguishment 

EXTINCTION.     See  ExtinguiskmenL 

ExtiBcU  iibjecto,   Ullitir    tdjuetn. 

When  the  subject  is  extingoished,  the  in- 
cident ceases.  Thus,  when  the  business 
for  which  a  partnership  has  been  formed  is 
completed,  or  brought  to  an  end,  the  part- 
nership itself  ceases.  Inst.  3.  26.  6.  8 
Eenfs_Com.  52,  note. 

EXTINGUISHMENT.  A  putting  an 
end  to  a  thine,  as  an  estate  or  right,  i^ual- 
ly  by  consolidsting  or  uniting  it  with  an- 
other.*— ^The  annihilation  of  a  collatend 
thing  or  subject,  in  the  subject  itself  out  of 
which  it  is  derived.  Preston  on  Merger,  9. 
Extinguishment  is  sometimes  confounded 
with  merger,  though  there  is  a  clear  dis- 
tinction between  Uiem.  Merger  is  only  s 
mode  of  extinguishment,  and  i4>pli&  to  es- 
tates only  under  particular  circumstances ; 
but  extinguishment  is  a  term  of  general  ap- 
plication to  rights  as  well  as  estates.  9 
Crabb's  Real  Prop.  867,  §  1487.  Called 
extinction.  2  Steph.  Com.  41.  See  Unitei 
States  Digest,  Extinguishment 

EXTINGUISHMENT  OF  COMMON 
is  effected  in  various  ways.  By  unity  of 
seisin  or  possession ;  as  where  the  person 
entitled  to  common  becomes  seised  in  fee 
by  purchase,  or  otherwise,  of  the  land 
which  is  su^ect  to  the  right  2  Stepk, 
Com.  41.  1  CraWs  Real  Prop.  303,  §336. 
By  severance  from  the  land  to  which 
it  belongs.  Id.  305,  8  340.  By  release; 
as  when  a  person  entitled  to  common,  re- 
leases it  to  the  owner  of  the  soil  over  which 
it  is  claimed.  Co.  LitL  280  a,  270  a.  UtL 
sect  479,  480.  2  StepK  Com.  41.  1 
CraWs  Real  Prop.  306,  §  341.  By  v^ 
provement  or  enclosure;  and  by  dissolu- 
tion of  the  estete.  Id.  306,  307,  §§  342, 
343.     See  2  Billiard*s  Real  Prop.  75. 

EXTINGUISHMENT  OF  COPY- 
HOLD. In  English  law.  A  copyhold  is 
said  to  be  extinguished,  when  the  freehold 
and  copyhold  interest  unite  in  the  same 
person  and  in  the  same  right,  which  may 
be  either  by  the  copyhold  mterest  coming 
to  the  freehold,  or  by  the  freehold  in- 
terest coming  to  the  copyhold.  1  CraWs 
Real  Prop.  670,  §  864. 
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EXTINGUISHMENT  OF  DEBT. 
Where  a  jadnnent  is  ffiven  for  a  debt,  the 
original  debt  is  extinguuhed.  So,  if  a  feme 
sole  who  is  a  creditor  marry  her  debtor,  or 
if  a  man  make  his  debtor  his  executor,  the 
debt  is  extinguished,  8  Co,  136.  Plowd. 
184.  1  Salk,  804.  Whiakaw.  WharUm's 
Lex, 

EXTINGUISHMENT  OF  RENT.  If 
a  person  have  a  yearly  rent  of  lands,  and 
afterwards  purchase  those  lands,  so  that  he 
has  as  good  an  estate  in  the  land  as  in  the 
rent,  the  rent  is  extinguUhed.  Termes  de 
la  Ley,  CowelL  Co,  Liti,  147.  Rent  may 
also  be  extinguished  by  conjunction  of  es- 
tates, by  connrmation,  by  grant,  by  release 
and  by  surrender.     1  CrahUs  Real  Prop, 

210 213  8  209 

EXTINGUISHMENT  OF  WAYS  is 
usnaUj  effected  by  unity  of  possession.  As 
if  a  man  hare  a  way  over  the  close  of  an- 
other, and  he  purchase  that  close,  the  way 
is  extinguished,  1  CraWs  Real  Prop,  341, 
§384. 

EXTIRPARE.  Lat  In  old  English 
law.  To  extirpate  or  root  out ;  to  destroy 
utterly,  or  from  the  foundation.  Applied 
in  old  writs  to  the  destruction  or  demoli- 
tion of  houses.  Unam  aulam — qtiatuor 
cameras — unam  coguinam — extirpaverunt^ 
&C. ;  they  extirpated  or  entirely  destroyed 
one  hall,  four  cnambers,  one  kitchen,  <S;c. 
Beg.  Jud,  13.     Id,  68  b. 

EXTIRPATION.  In  English  law.  A 
species  of  destruction  or  waste,  analogous 
to  estrepement  See  Estrepement^  Extir- 
pare, 

EXTOCARE.  L.Lat.  In  old  records. 
To  grub  wood-land  and  reduce  it  to  ara- 
ble or  meadow ;  "  to  stock  up,"  as  it  is 
rendered  in  Cowell,     2  Mon,  Angl,  71. 

EXTORTION,  [from  Lat  extortio,  from 

extorquere,  to  wring  or  wrest  from.]     In 

criminal  law.    An    unlawful    or   violent 

wringing  of  money  or  money-worth  from 

any  man.     CowelL     A  taking  of  more  than 

is  due,  by  color  or  pretence  of  right     Id, 

The   offence   of  an  officer*s  taking,  by 

color  of  his  ofiSce,  any  money,  or  thing  of 

valae  that  is  not  due  to  him,  or  more  than 

is  due,  or  before  it  is  due.  Co,  Litt,  368  b. 

10    Co.  102.     4  Bl,  Com,  141.     4  Steph, 

Com.  272.     2  N.  Y,  Rev,  Stat.  [650,]  642, 

§  6.      Lewis'  U.  &.  Crim.  Law,  267. 

EXTPOIT*.     A  contraction  of  Extra- 
positus.     1  Inst.  Cler.  10. 

EXTRA.     Lat     FL.  Fr.  hors,  dehors,] 
"Without;   out  of;  beyond.    Applied  to 
Vol.  L  88 


things  and  places ;  its  opposite  being  in  or 
intra^     Calv,  Lex, 

Except ;  (as  applied  to  persons.)    Id, 

A  term  by  whicn  the  Decretals  of  Grego- 
ly,  in  the  canon  law,  are  usually  cited. 
HaUifaXy  Anal,  b.  1,  ch.  1,  note. 

EXTRA  FEODUM.  L.  Lat  [L  Fr. 
hors  de  son  fee,']  Out  of  his  fee ;  out  of 
the  seiffniory,  or  not  holden  of  him  that 
claims  it     Co  Litt,  1  b.    Reg,  Ortg,  97  b. 

EXTRA  JUDICIUM.  Lat  Out  of 
court  Sive  injudicio,  sive  extra  judicium  ; 
whether  in  court,  or  out  of  court  Inst. 
4.  11.4. 

Not  by  a  judicial  proceeding;  not  by 
due  course  of  law.  ^um  non  %n  judicioj 
sed  extra  prosequimur  ;  which  we  prose- 
cute not  by  course  of  law,  but  without  it 
Bract,  fol  98  b. 

Out  of  judgment ;  beyond  the  line  of 
judicial  duty ;  extra-judicial,  (q.  v.) 

EXTRA  J  US.  Lat  Beyond  the  law ; 
more  than  the  law  requires.  In  jure,  vel 
extra  jus.    Bract.  foL  169  b. 

EXTRA  LEGEM.  L.  Lat  Out  of  the 
law ;  out  of  the  protection  of  the  law. 
Extra  legem  positus  est  eiviliter  mortuus ; 
one  who  is  put  out  of  the  law  [outUwed] 
is  civilly  dead.  Co.  Litt,  130.  Outlaws 
(utlagatt)  said  to  be  extra  legem  positi;  put 
out  of  the  law.     Fleta,  lib.  1,  c.  28,  §  14. 

EXTRA  QUATUOR  MARIA.  L.Lat 
Beyond  the  four  seas ;  out  of  the  kingdom 
of  England  1  Bl.  Com.  467.  See  Be- 
yond sea,  Four  seas. 

EXTRA  REGNUM.  Lat  Out  of  the 
reahn.  7  Co.  16  a.  2  Kenfs  Com.  42, 
note. 

EXTRA  TERRITORIUM.  Lat  Be- 
yond or  without  the  territory.  6  Binney's 
R.  353.     2  Kent's  Com.  407. 

Extra  territoriDm  jus  dicenti  impnne  doi 
paretnr.  One  who  exercises  jurisdiction 
out  of  his  territory  is  not  obeyed  with  im- 
punity. Dig.  2.  1.  20.  Branch's  Princ. 
10  Co.  77.  He  who  exercises  judicial  au- 
thority beyond  his  proper  limits,  cannot  be 
obeyed  with  safety. 

The  peculiar  meaning  of  the  words  ju4 
dicenti,  (which  themselves  present  an  analy- 
sis of  the  word  jurisdiction^  is  lost  sight 
of  in  the  ordinary  translations  of  this  max- 
im.    See  Branch's  Princ,   Wharton's  Lex, 

EXTRA  VIAM.  Lat  Out  of  the 
way.    Bayley,  J.  16  East,  361. 

EXTRACT.  In  Scotch  law.  The  cer- 
tified copy,  by  a  clerk  of  a  court,  of  the 
proceedings  in  an  action  carried  on  before 
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the  court,  and  of  the  judgment  pronounced ; 
containing  also  an  order  for  execution  or 
proceedings  thereupon*    Jacob,   WhitKaw, 

EXTRACTA,  L.  Lat  In  old  English 
law.  Extracts;  estreats.  Slat,  Westm.2^ 
c  8.  See  Eitreat  Extracta  Mcaccarii^  or 
de  icaccario ;  eetreaU  of  the  exchequer. 
FUta,  Ub.  1,  c  20,  §  101.  Id.  lib.  3,  c. 
13,  §  18. 

Profits  arising  from  amercements.  Ex- 
tracta  curice  ;  Uie  issues  or  profits  of  hold- 
ing a  court,  arising  from  the  customary 
dues,  fees  and  amercements.     CotcelL 

EXTRADITION,  [from  Lat  «c,  from  or 
out  ofi  and  traditio^  a  delifery.]  Delivery 
from  one  nation  or  state  to  another.  De- 
livery, by  one  nation  or  state  to  another, 
of  fugitives  from  justice,  in  pursuance  of  a 
law  or  treaty  *  Wehiter.  LewU'  U.  S. 
Crim.  Law,  2  41 ,  e <  teq.  WkeaUm's  Intern, 
Law,  176 — 180  ;  part  2,  chap.  2,  §  13. 

EXTRADOTAL  Notforminffa  part 
of  a  woman^s  dowry.  A  term  ap[£ed  to  a 
species  of  a  wife's  separate  property.  Code 
o/Louii.  art  2315. 

EXTRAFAMILIATUS.  Lat  The  same 
ytith  foris/amiliaius,  (q.  v.)     Spelman. 

EXTRAHERE.  L  Lat  In  old  prac- 
tice. To  estreat  Extraxit ;  estreated. 
3  Leon.  8. 

EXTRAHURA,  L.  Lat  In  old  Eng- 
lish law.  An  estray ;  a  beast  which  having 
escaped  from  its  keeper,  strays  over  the 
country,  its  owner  being  unknown,  (pecus 
quod,  elapsum  a  customs,  campoa  pererrat, 
ignoto  domino;)  a  wandering  animal,  {ani- 
mal palans.)  Spelman.  Called  by  Spel- 
man, a  law  term,  {vox  fori,)  and  derived 
from  the  Fr.  extrafftur,  as  though  with- 
drawing {€xtrahen$)  itself  from  the  jQock, 
or  from  its  companions,  and  wandering 
alone  {tolivagum ;)  or  from  extra,  quasi 
extrarius,  out  of  its  place.     See  Estray, 

EXTRA-JUDICIAL,  [from  Lat  extra, 
beyond,  and  judicium,  judgment  or  due 
course  of  law.  St^  Extra  judicium^  Out 
of  the  ordinary  course  of  law ;  out  of  the 
regular  order  of  judicial  procedure ;  be- 
yond the  limits  of  judicial  authority  or 
duty ;  out  of,  or  beside  the  matter  to  be 
adjudged.  Applied  most  conmionly  to  the 
acts  of  a  judge  where  he  exceeds  his  au- 
thority, or  goes  beyond  what  is  required 
of  him ;  as  where  he  expresses  an  opinion 
on  a  point  not  regularly  submitted  to  him. 
See  Victum^  An  extra-judicial  opinion, 
whether  given  in  or  out  of  court,  is  no 
more  than  ikeprolatum  of  him  who  gives 


it ;  it  has  no  legal  efilcaey.  So,  an  opinion 
^ven  in  court,  if  not  necessary  to  th« 
judgment,  is  extra-judicial  Vaugk.  332. 
HcUi't  Hitt^Com.  Law,  90,  note. 

EXTRANEUS.  Lat  [fit>m  cx*ra,  wkb- 
out]  In  old  English  law.  A  sktmg^er 
foreigner;  one  who  is  bom  out  of  the 
king's  dominions,  {qui  extra  terram^  L  e. 
potestatem  regis,  natus  est)     7  Oo.  Id. 

A  stranger ;  a  person  not  known.  FUta, 
lib.  1,  c  24,  §§  4,  5. 

In  the  Roman  law.  A  term  applied  to  an 
heir  who  was  not  subject  to  the  power  of 
the  testator ;  {testatoris  juri  non  subfeeha.) 
Inst.  2.  19.  3.  The  Juxres  extmnew  was 
thus  distingui^ed  from  the  sums,  or  domrn- 
ticus  hceres.  Id.  2.  19.  2.  Meimeec  M. 
Jur.  Civ.  lib.  2,  tit  19,  §  586. 

EXTRAPAROCHLaL  [from  crfra, 
without,  and  paroehia,  a  parish.]  Out  of 
a  parish ;  not  within  the  bounds  or  limits 
of  any  parish.     1  Bl.  Com.  113,284. 

EXTRA  TERRITORIALITY.  In  in- 
ternational law.  A  fiction  by  which  s 
public  minister,  though  actually  in  a  foreign 
country,  is  supposed  still  to  remain  withis 
the  territory  of  his  own  sovereign.  Wim- 
ton's  Intern.  LaWy  283,  284 ;  part  3,  cL  1, 

EXTRAVAGANTES.  L.  Lat  In  the 
canon  law.  The  title  of  the  papal  consti- 
tutions and  decretal  epistles  of  Pope  John 
XXII.  and  his  successors ;  being  one  of  the 
divisions  of  the  Decretcdes,  or  second  part 
of  the  Corpus  Juris  Canomci.  See  lieers- 
tales.  So  called,  because  at  first  they  woe 
not  digested  or  embodied  with  the  other 

f^apal  constitutions,  but  remained  oui  <f 
extra)  the  body  of  the  canon  law,  astiion^ 
wandering  or  straying  (vagantes)  by  them- 
selves.* Ducange.  1  SL  Com.  82.  Tfey 
are  generally  called,  in  English,  Extrava-- 
gants,  and  are  of  two  kinds ;  the  SxiiwMr 
gantes  Joannis  XXII.  or  those  publiriied 
by  John  himself,  consisting  of  twenty  de- 
cretals, and  the  Extravaganies  Commmmetj 
or  those  published  by  his  successors,  being 
divided  into  five  books.  Id.  ibid^  1 
Mackeld.  Civ.  Law,  82,  83,  note.  Ham- 
fax,  Anal,  b,  1,  cL  1,  note.  See  Butlers 
Hot.  Jur.  116. 

EXTREMIS.    See  In  extremis. 

EXTUALE.  L.  Lat  In  old  reconk 
Reliques.     Cowell. 

EXTUNa  Lat  From  then ;  from  thst 
time;  from  thence;  thereafter.  CoIv.Lol 
FUta,  Ub.  2,  c  47,  §  2.  2  Mod.  24.  &- 
tune  imperpetuum  ;  from  dienceforth  kf- 
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ever.  Reg,  Grig,  289  b.  Extunc  deinceps 
(or  de  coBtero)  imperpetuum.  Towns,  PL 
22. 

EXUERE  PATRTAM.  Lat  To  throw 
off  or  renounce  one's  country  or  native  al- 
legiance ;  to  expatriate  one's  self.  Pkilli' 
more  on  Domicil,  18.  See  Expatriation, 
EXULARE.  Lat  In  old  English  law. 
To  exile  or  banish.  Nullus  liber  homo — 
exuletur,  m«,  <fec. ;  no  freeman  shall  be 
exiled,  unless,  &C.  Magna  Ckarta^  c.  29. 
2  Inst,  47. 

EY.  pL  Lat.  eta;  L.  Pr.  fttfe,  water; 
Sax.  eagei\  In  old  English  law.  A  watery 
place  or  water.  Co,  Litt,  5  b.  Kelham 
puts  this  down  as  a  French  word, 

A  place  surrounded  by  water ;  an  island. 
Spelman,  roc.  Eia,  A  frequent  termina- 
tion of  the  names  of  places  in  England,  (as 
Ramsey,  Sheppey^  &c.)  denoting,  according 
to  Spelman,  either  an  island  or  peninsula, 
or  a  situation  near  a  river  or  other  water. 
See  Eia. 

Wnm, Eide,  Aide,  L.  Fr.  Aid;  help; 
relief;  assistance.  Par  eyde  de  nostre 
court.     Britt,  c.  15. 

Aid,  in  the  feudal  law.     Id,  c.  27. 
A  subsidy.     Stat,  Confirm,  Chart,  c.  6. 
2  Inst,  528. 

Help.     See  Eyder, 

EYDER.  L.  Fr.  To  aid  or  help.  Se 
purra  il  eyder  2^r  excepcions  ;  he  may  help 
himself  by  exceptions.     Britt,  c.  104. 

Si  moy  eyde  Dieii  et  ses  (les)  seyntz  ; 
so  help  me  God,  and  his  (the)  saints. 
Id,  c.  68. 

EYENS.  L.  Fr.  But.  Eelham. 
EYES  EED'.  L.  Fr.  Have  aid;  have 
relief.  A  common  form  of  giving  judg- 
ment in  the  Year  Books.  T.  2  Hen.  VL  3. 
EYE-WITNESS.  [Lat  oculatus  testis,] 
One  who  saw  the  act,  fact  or  transaction, 
to  which  he  testifies.  Distinguished  from 
an  ear-witness,  (auritus,)  See  PlflS  lalet, 
4fec. 

EYGN1E,  Eyne,  L.  Fr.  Eldest  Fitz 
eygne,     Britt,  c.  27.     See  Aisne, 

EYNESSE,  Eynesce,  L.  Fr.  Eldest 
If^lle  eynesse,     Britt.  c  27. 

EYNTZ.     L.  Fr.     Therein.     Kelham. 
EYOTT,  Eyotj  Eyet,  [dimin.  of  ey,  an 
island ;  L.  Iiat  insuletta,']    A  small  island ; 
an  islet     2  Bl,  Com.  261.    1  Crabh's  Real 
Prop,  113.    Schultes*  Aquat,  Rights,  94. 
EYR.     L.  Fr.     Air.     Britt.  c  33. 
EYRE,  Eire,  Eier,  Eyer.    L.  Fr.  and 
Eng.     [Scotch  ayre,  ayr,  aire  ;  from  Lat 
iter,  a  journey.]     In  old  English  law.    A 


journey;  the  journey  or  circuit  of  the 
king's  justices.     Britt.  c.  2.     See  Eire. 

The  court  of  the  justices  itinerant,  or 
justices  in  eyre.  Britt,  c.  2.  Co.  Litt. 
293.  Gilb.  C,  Pleas,  Introd.  23.  1 
Reeves'*  Hist,  Eng.  Law,  52.  Spelman, 
voc.  Iter. 

EYRER.  L.  Fr.  [Lat  itinerare.]  To 
travel,  or  journey ;  to  go  about  or  itinerate. 
Britt,  c  2. 

EYSEMENT.  L.Fr.  Easement  Kelham. 

EYSNE.  L.Fr.  Elder;  eldest  Yearb. 
T.  1  Edw.  n.  14. 

EYT.  L.  Fr.  Have;  hath.  Britt.  c 
55.  Shall  be ;  will  be.  Kelham.  Eyent ; 
have.     Britt.  c.  21. 

EZ.     L.  Fr.     In ;  within.     Kelham. 

EZL     L.  Fr.     His.    Kelham. 

F. 

F.  The  letter  anciently  used  in  Eng- 
land, for  branding  persons  who  had  been 
guilty  of  falsity,  in  breaking  their  oaths 
under  the  statute  of  laborers ;  fighters  and 
makers  of  frays  inr  churches  and  church- 
yards; z.ndi  felons,  on  their  being  admitted 
to  the  benefit  of  clergy.  Stat.  34.  Edw. 
in.  c.  10.  2  Reeved  Hist.  Eng.  Law,  892. 
4  Id,  485.  Stat,  5  <fe  6  Edw.  VL  c.  4. 
Cowdl.    Stat,  4  Hen,  VIL  c.  1 3.    Tomlins, 

F.  A  letter  used  in  the  civil  law,  in 
various  abbreviations,  r.  c.  for  fidei  com- 
missum,  or  fiducial  causa,  or  frauds  credi- 
torts.  F.  D.  for  fides  data,  or  fide  data. 
F.  F.  for  filiiLS  familias,  or  fidern  fecit,  r,  j. 
for  fieri  jussit,  f.  n.  c.  for  fidei  nostroe 
commisit,     Calv.  Lex.     Prateius. 

FAB.  fur.  porta,  domns,  rir.  gup.  mo.  mums,  ovile, 
£t  pons,  tnidiiutur  hieo  vice^omitibuft. 

A  Latin  couplet  artificially  composed  o^ 
words  and  parts  of  words,  anciently  used 
as  an  aid  to  the  memory,  to  show  what  de- 
scriptions of  nuisances  or  disseisins  by 
nuisance  were  cognizable  before  the  sheriffs 
in  the  county  court  Reg,  Grig.  199,  re- 
gula.  By  writing  the  abbreviated  words 
at  length,  the  following  sentence  is  pro- 
duced :  Fabrica,  furca,  porta,  domus,  vir- 
gultum,  gurges,  molendinum,  murus,  ovOe, 
et  pons,  tradantur  hoec  vice-comitibus  ;  or  in 
English,  Building,  gallows,  gate,  house, 
wood,  gulf,  mill,  wall,  sheepfold  and  bridge, 
these  should  be  delivered  to  the  sheriff;  L  e. 
writs  for  nuisances  to  the  several  objects 
enumerated,  must  be  tried  before  the  sheriff 
in  the  county  where  the  nuisance  was  com- 
mitted.    Reg.  Orig.  ub.  sup. 
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FABRIC  LANDS.  In  English  law. 
Lands  given  towards  the  maintenance,  re- 
building or  repairing  of  cathedral  and  other 
churches.  Cowell,  Blount,  So  called  be- 
cause given  ad  fabricam  ecclesuE  reparan- 
dum;  (to  repair  the  fabric  of  the  church.) 
Id. 

FABRICA.  L.  Lat  In  old  English 
law.  The  making  or  coining  of  money. 
Mem.  in  Scacc.  H.  12  Edw.  L 

FABRICARK  L.  Lat  In  old  plead- 
ings and  records.  To  forge.  Fabricavit 
et  conirafecit ;  (he)  forged  and  counter- 
feited. 2  Ld.  Eaym.  \\^2.  I  Salk.^42. 
FaUum  factum  fabricavit ;  (he)  forged  a 
Cfdse  deed.     5  Co.  62.     See  Porge. 

In  old  English  law.  To  make  law- 
fully; to  coin.  If  em,  in  Scacc.  H.  12 
Edw.L 

FABRICATK     [from    Lat  fabricare, 
q.  T.]     In  the  law  of  evidence.     To  forge ; 
to  devise  falsely  ;  to  create  by  artifice,  with  . 
a  view  to  deceive ;  as  to  fabricate  evidence,  j 
or  facts,  the  materials  of  evidence.     To  | 
produce  or  exhibit  false  and  deceptive  ap- 1 
pearanccs,  in  order  to  their  being  observed 
and  testified  to,  as  genuine  facts.    To  pre- 
sent (alae  statements  of  transactions  or  oc- 
currences, through  the  medium  of  evi- 
dence.    See  infra. 

FABRICATED  FACT.  In  the  law  of 
evidence.  A  fact  existing  only  in  state- 
ment, without  any  foundation  in  truth. 
The  semblance  or  appearance  of  a  fact, 
created  by  design  and  presented  as  a 
reality.     Burr.  Circ.  JEvid.  131,  219,  420. 

An  actual  or  genuine  fact  to  which  a 
false  appearance  has  been  designedly  given. 
A  physical  object  employed  to  give  a 
false  appearance  to  a  transaction ;  a  physi- 
cal object  placed  in  a  false  connection  with 
another,  or  with  ^a  person  on  whom  it  is 
designed  to  cast  suspicion;  such  as  a 
bloody  knife  conveyed  into  his  possession, 
or  foot-prints  made  with  his  shoes  near  a 
scene  of  crime.  See  Burr,  Circ.  Evid. 
131,  182,  142,  219—221,  421. 

An  act  on  the  part  of  a  criminal,  simu- 
lating innocence,  or  conveying  an  im- 
pression of  innocence.     Id.  428 — 433. 

FABRICATION.  In  the  law  of  evi- 
dence. False  making;  production  of  false 
and  deceptive  appearances;  creation  by 
artifice,  with  a  view  to  deceive ;  the  em- 
ployment of  physical  objects  for  the  pur- 
pose of  making  false  impressions  upon 
observers,  and  with  a  view  to  such  im- 
pressions being  reported  in  endence ;  the 


arrani^ement  of  physical  objects  or  ap- 
pearances in  such  a  manner  as  to  convey 
fiedse  impressions  of  the  nature  of  a  trans- 
action, and  lead  to  false  inferences  as  to 
the  persons  concerned  in  it  See  Burr. 
Circ.  Ev,  131,  420,  et  9eq,  Sometima 
called  /br^f^ry  of  real  evidence,  3  Benth. 
Jud.  Ev.  49.     Best  on  Pre*.  §  220,  et  mq. 

Production  of  false  impressions,  by 
language  and  conduct  Burr,  Circ.  Ev, 
428. 

Presentation,  through  witnesses,  of  &lse 
impressions  as  £sctB«  or  of  fabricated  facta, 
as  genuine  one^    Id.  434. 

FABULA.  L.  Lat  In  old  European 
law.  A  contract  or  covenant  Used  in  the 
laws  of  the  Lombards  and  Visigoths,  to 
denote  a  nuptial  contract,  and  a  will; 
(tabulce  nuptudet  seu  teetamentale^)  Spd- 
man,  LL.  Longch.  lib.  1,  tit  30,  c  S.  Id. 
tit  19,  c  9.  LL,  Wiseffotk.  lib.  8,  tit  1, 
L  6.     Id.  lib.  6,  tit  2,  L  4.,  cited  Odd. 

FACERE.  Lat  In  the  civil  law.  To 
do;  to  make.  A  word  of  very  compre- 
hensive signification.  Dig.  '50.  16.  218. 
See  Ccdv.  Lex.     Brissonius, 

FACERK  Lat  [Fr.  faire.]  To  do, 
to  make,  to  act;  to  cause  (a  thing  to  be 
done.)  An  important  word  formeriy  in 
the  language  of  writs  and  contracts,  and 
the  general  language  of  the  law.  See 
Facia. 

Facere  drfaltam  ;  to  make  de&uh.  BrmcL 
fol  238,  334  b,  360  b,  863. 

Facere  dxullum  ;  to  make  the  duel ;  to 
engage  in  the  combat,  or  make  or  do  battle, 
as  the  phrase  still  is.     Bract.  foL  141  b. 

Facere  finem ;  to  make  or  pay  a  fine. 
Id.  foL  154. 

Facere  legem  ;  to  make  one*s  law.  Id, 
fol.  156  b,  334  b,  335  b,  410.  See  To 
make  law. 

Fojcere  sacramentum  ;  to  make  oatL  Id. 
fol.  50  b,  185  b.     See  Make. 

FACIAS.  L.  Lat  [from  facere,  q.  t.1 
You  cause,  {quod  facias,  that  you  cause.} 
An  emphatic  word  in  various  writs,  as  of 
venire  Jacias,  fieri  facias,  scire  facias,  (qq,  tJ) 
Hence  selected  to  express  their  names. 

FACIENDO.  L.  Lat  [from  /oone, 
(q.  V.) ;  L.  Fr.fesaunt.]  Doing,  making  or 
paying.  One  of  the  apt  words  of  reserving^ 
a  rent,  used  in  ancient  deeds.  Co,  IdtL 
47  a.  Applied  usually  to  those  services 
which  consisted  of  acts  done,  {factumes.) 
Faciendo  ifuie  talia  servitia  ;  doing  there- 
for such  services.  Bract,  foL  35  b.  FUiBL^ 
lib.  3,  c.  14,  §  17.     See  Doing. 
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FACIES.  Lat  The  face,  outward  ap- 
pearance or  color  of  a  thing ;  the  inspection 
or  view  of  a  thing.  Prima  fades  ;  the  first 
face  or  appearance.  Prima  facie  ;  on  the 
first  view  or  color,  (at  first  blush,  as  the 
modem  phrase  is.)  Bract  fol.  29,  280. 
See  Color  y  Exfaxie,  In  fade  eccledce. 

FACIES?  FACIAM.  Lat  (Will you 
do?  I  will  do.)  In  the  civil  law.  One  of 
the  forms  in  which  verbal  obligations  or 
stipulations  were  made.     Inst.  3.  16.  1. 

FACILE,  [from  Lat /aa/«,  easy.]  In 
Scotch  law.  Easily  persuaded ;  easily  im- 
posed upon.     BelPs  Diet. 

FACILITY.  In  Scotch  law.  Pliancy 
of  disposition.     BelPs  Diet     See  Fadle. 

FACIOUTDES.  Lat  (I  do  that  you 
may  give.)  In  the  civil  law.  A  form  of 
words  used  to  express  that  kind  of  contract 
where  a  man  agrees  to  (f o  a  thing  for  a 
price  or  thing  to  be  given  him  by  another. 
2  Bl.  Cam.  445.  Dig.  2.  14.  7.  Id.  19. 
6.  5.  Bract  fol.  18,  19,  19  b.  FUta,  lib. 
2,  c  60,  §  28. 

FACIO  UT  FACIAS.  Lat  (I  do 
that  you  may  do.)  In  the  civil  law. 
Words  used  to  express  that  kind  of  con- 
tract where  a  person  agrees  to  do  some  act 
for  another,  if  the  other  will  do  some  other 
act  for  him.  2  Bl  Com.  444.  Dig.  19. 
5.  5.  Bract  fol.  19  b.  Fleta,  lib.  2,  c 
60,  §  23.     See  Fado  ut  des. 

FACION.  L.  Fr.  Making;  fashion. 
Kelham. 

FACrr.  Lat  [from /ocertf,  q.  v.]  In 
old  English  law.  He  does  or  acts;  it 
makes,  or  contributes  to  establish.  Ad 
idemfadt ;  it  makes  to  the  same  thing;  it 
goes  to  establish  the  same  point  A  com- 
mon expression  in  Bracton.  Bract,  fol. 
27  b,  29.  Ad  hocfadt  Fleta,  lib.  1,  c. 
38,  §  15.     Id.  lib.  3,  c.  10,  §  3. 

Hui  facit  per  alinin,  faeit  per  se,  (q.  v.) 

He  who  acts  through  another,  acts  through 
himself.     1  Bl.  Com.  429,  474. 

(ni  faeit  id  qnod  pins  est,  faeit  id  qnod 
minni  est,  sed  noQ  eonvertitnr.  He  who 
does  the  ^eater  does  the  less ;  but  this  is 
not  true  econverso.     Bract  fol.  207  b. 

FACT.  [L.Lat  factum,  q.y.]  Athing 
done ;  a  circumstance,  event  or  occurrence. 
This  word  was  anciently  used  almost  ex- 
clusively as  the  synonyme  of  act  or  deed ; 
e.  g.  "  accessary  before  and  after  the/ac/ ;" 
but  in  modem  law  it  has  the  broader  sense 
of  circumstance. 

Fact  is  contrasted  with  law  in  the  com- 
mon phrases,  *'  attorney  at  law  and  attorney 


mfact ;"  "  issue  in  law,  and  issue  mfact;^^ 
"  fraud  in  law,  and  fraud  in  fact.^^  The 
Lat  factum  had  sometimes  the  more  in- 
tense sense  of  a  thing  done  in  violation  of 
law.     See  Factum. 

FACT,  [from  Lat  factum,  q.  v.]  In 
the  law  of  evidence.  A  circumstance^ 
event  or  occurrence  as  it  actually  takes  or 
took  place;  a  physical  object  or  appear- 
ance, as  it  actually  exists  or  existed.  An 
actual  and  absolute  reality,  as  distinguished 
from  mere  supposition  or  opinion ;  a  truth, 
as  distinguished  from  fiction  or  error.  Burr. 
Circ.  Evid.  218. 

A  circumstance,  event,  occurrence,  phy- 
sical object  or  appearance,  as  stated  or  de- 
scribed by  a  witness  before  a  judicial  tri- 
bunal. 

Facts  are  the  sources  or  materials  of  evi- 
dence ;  evidence  is  the  medium  by  which 
facts  are  presented.  Again,  facts  are  the 
results  of  evidence,  and,  as  such,  are  often 
distinguished  from  it     See  Special  verdict 

According  to  Mr.  Bentham,  a  fact  is 
either  a  state  of  things,  that  is,  an  exist- 
ence ;  or  a  motion,  that  is,  an  event  1  Jud. 
Evid.  48.  As  to  the  distinction  between  a 
fact  and  a  circumstance,  see  Circumstance. 

FACTA.  Lat  (pi.  of  factum,  q.  v.) 
In  old  English  law.  Deeds.  Facta  armo- 
rum  ;  deeds  or  feats  of  arms,  that  is,  jousts 
or  tournaments.     Cowell. 

Facts.  Facta  et  casus  ;  facts  and  cases. 
Bract  fol.  1  v. 

FACTIO.  L.  Lat  [from  facere,  q.  v.] 
In  old  English  law.  A  doing.  Anciently 
applied  to  services  done  by  a  tenant  Bract. 
foL  35  b. 

FACTIO  TESTAMENTL  Lat  In 
the  civil  law.  The  right,  power  or  capaci- 
ty of  making  a  will ;  called  f actio  activa. 
Inst  2.  10.  6.  Id.  2.  19.  4.  Cooper's 
notes,  *488.     Dig.  28.  1.  3. 

The  right  or  capacity  of  taking  by  will ; 
called /oc^io  passiva.  Inst.  2.  10.  6.  Id. 
2.  19.  4.     Cooper's  notes,  ub.  sup. 

FACTO.  L.  Lat  (abl.  of  factum,  q.  v.) 
In  fact;  by  an  act;  by  the  act  or  feet 
Ipso  facto;  by  the  act  itself;  by  the  mere 
eflfect  of  a  fact,  without  any  thing  super- 
added, or  any  proceeding  upon  it  to  give 
it  effect     3  Eenfs  Com.  55,  58. 

FACTOR.  In  mercantile  law.  A  mer- 
cantile or  commercial  agent,  who  buys  and 
sells  goods  for  others  on  commission.*  2 
Kent's  Com.  622.  Otherwise  called  a  com- 
mission merchant,  and  a  consignee  of  goods, 
being  generally  the  correspondent  of.a  for- 
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eign  hoDse.  Id.  ilnd,  note.  More  com- 
monly employed  to  sell  than  to  bay,  and 
bonce  also  defined  to  be  "an  agent  to 
whom  goods  are  consigned  or  delivered 
for  Sdle  by,  or  for  a  merchant,  or  other 
person  residing  abroad,  or  at  a  distance 
from  the.  place  of  sale.**  Ruuell  on  Fat- 
tarSy  1.     Story  on  Agency ^  §  33. 

A  factor  is  distbgnished  from  a  broker 
by  bebg  entrosted  with  the  possession, 
management  and  control  of  the  goods,  and 
by  being  authorixed  to  buy  and  sell  in  his 
own  name,  as  well  as  in  that  of  his  principal 
Rutull  on  Factors^  4.  Story  on  Agencyy 
§  83.  a  ^^A.  Com,  127.  2  B.  d:  Aid. 
187,  148.  2  Kent's  Com.  622,  note.  See 
11  Howard's  R.  209. 

FACTOR.  In  American  law.  A  per- 
son in  whose  hands  the  effects  of  another 
are  attached  for  debt  A  term  peculiar  to 
the  practice  in  Vermont  and  Connecticut 
Otherwise  termed  a  trustee  and  gamUku. 
Drake  on  Attachment,  §  451. 

FACTORAGE.  The  allowance  or  com- 
mission paid  to  a  factor  by  his  principal 
Russell  on  Factors^  1.  TonUins.  More 
commonly  termed  commissions. 

FACTORIZING  PROCESS.  In  Ameri- 
can law.  A  process  by  which  the  effects 
of  a  debtor  are  attached  in  the  hands  of  a 
third  person.  A  term  peculiar  to  the  prac- 
tice in  Vermont  and  Connecticut  Other- 
wise termed  trustee  process  and  gamish- 
menU     Drake  on  Attachment^  §  451. 

FACTORY.  In  Scotch  law.  A  power 
or  commission  given  to  a  fistctor;  a  power 
of  attorney.  BeWs  DicL  voce  Factor^ 
Power  of  attorney. 

FACTUM.  Lat.  [from  facere,  to  do, 
to  make ;  L.  Fr.  faity  q.  v.l  In  civil  and 
old  English  law.  A  thing  done ;  an  act  or 
deed.  Sometimes  distinguished  from  ges- 
tumy  (q.  V.)  Dig.  50.  16.  58.  Occultum 
factum;  a  secret  act  Bract,  fol  137  b. 
Initiumfacti  ;  the  beginning  of  the  deed. 
Id.  Ex  uno facto  ;  from  one  act  Id.  fol 
235.  Ex  post  facto;  from  an  after  act ;  in 
consequence  of  a  thing  done  afterwards. 
Id.  fol  11  b,  12. 

Fieri  lOB  debet,  led  faetnm  Talet,  (q.  v.) 
It  ought  not  to  be  done,  but  if  done,  it  is 
valid.     See  Fieri. 

Faetoffl  a  jadice,  qood  ad  officiun  ejoi  sen 
pertiflet,  ratnm  noa  eit.    An  act  done  by  a 

judge,  which  does  not  belong  to  his  office, 
IS  not  valid.  Dig.  50.  17.  170.  See 
Broom's  Max.  [69.] 

Factan  euitae  ibbBi  aoa  ad?enario,  nocere 


debet.  A  party^s  own  act  should  prejadiee 
himself^  not  ms  adversary.  Dig.  50.  17. 
155,  pr. 

FaetBB  iafeetan  fieri  iieqait.  A  thing 
done  cannot  be  undone.  1  Kanu^  Equity^ 
96,  259. 

Faetaai  aegaatii  aalla  probatio  sit  [est] 

There  is  no  proof  incumbent  upon  him  who 
denies  a  fsct     Cod.  4.  19. 23.     One  is  not 
bound  to  prove  a  negative. 
Factam  bob  dieitar  qaod  aoi  scneTnat. 

That  is  not  said  to  be  done,  which  does  not 
hold  out  5  Co.  396.  Shep.  Touch,  (by 
Preston,)  391.  An  act  which  may  be 
avoided  as  soon  as  done,  is  no  act  in  law. 
5  Co.  3. 

Faetam  aaiai  alteri  Boceie  laa  debet. 

The  act  or  deed  of  one  man  ought  not  to 
prejudice  another.     Co.  LUL  152  b. 

FACTUM.  Lat  and  L.  Lat  A  culpa- 
ble act;  a  fault  Sine  facto  kcaredts; 
without  fault  of  the  heir.     Inst.  2.  20.  16. 

An  unlawful  act ;  an  act  not  founded  in 
right  or  law;  a  wrongful  act  See  Ex 
factOy  De  facto. 

A  criminal  act  Factum^  in  old  English 
criminal  law,  was  distinguished  from  /w^, 
as  the  principal  act  of  a  murder,  in  contis- 
distinction  to  the  acts  of  those  who  aided 
and  abetted  it  Bract,  fol  138, 139.  See 
Fortia.    FUta,  lib.  1,  c.  27,  §  18;  c  81, 

FACTUM.  L.  Lat  In  old  Ei^g&b 
law.  A  deed;  [a  thing  done  in  writii^;] 
a  conveyance  or  other  written  instrmnoit, 
under  seal,  formeriy  otherwise  teimed 
charta,  and  by  the  civilians  liUtrarum  oUi- 
gatio.  Co.  Litt.  85  b,  1 7 1  b.  2  Stra.  815. 
Spelman.  2  BL  Com.  295.  1  Steph.  Com. 
446.  See  Ckarta,  Deed.  Factum  sim- 
plex; a  deed  poU.  Spelman.  Factum 
indentatum;  a  deed  indented.  Id.  Brae- 
ton  uses  factum  with  chartOy  though  not 
apparently  as  a  synonyme.  De  chartis  re- 
gtts  et  factis  regum.  Bract,  fol  34.  A^ec 
factum  rsgis  nee  chartam.  Id.  ibid.  The 
charta  was  the  expresaicHi  and  evidence  of 
the  factum^  and  hence  the  natural  transi- 
tion from  the  one  term  to  the  other,  to  sig- 
nify the  same  thing.  Factum^  however, 
does  not  appear  to  mtve  at  first  had  the  full 
meaning  of  charta^  and  hence  the  distinc- 
tion made  between  them  by  Lord  Coke. 
Co.  Litt.  9  b.     See  Deed. 

FACTUM.     In  testamentary  law.    The 

execution  or  due  execution  of  a  will    The 

'factum  of  an  instrument  means  not  barely 

the  signing  of  it,  and  the  formal  publica- 
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tion  or  deliveiy,  but  proof  that  the  party 
weil  knew  and  understood  the  contents 
thereof,  and  did  give,  will,  dispose  and  do, 
in  all  things,  as  in  the  said  will  is  contained. 
11  Howard's  R  854,  citing  3  Phillimore's 
R  179. 

FACTUM.  Lat  Fact,  as  distinguished 
from  law.   Faciiwm  juris.  Dig,  41.  2. 1. 3. 

A  &ct  Facta  et  casus.  Bract,  fol.  1  b. 
Factum  probandum  ;  a  feet  to  be  proved, 
the  principal  feet  in  a  case.  Factum  pro- 
hens  ;  a  proving  feet;  a  minor  or  eviden- 
tiary fact,  from  which  another  feet  is  in- 
ferred. WiUSy  Circ.  Evid.  24.  1  Greerd. 
Fvid.  §  13.  Best,  Evid.  21,  §  27.  Id, 
314,  §  274.  Burr.  Circ.  Evid.  119,  734, 
736. 

FACTUM.  L.  Lat  In  old  European 
law.  A  portion  or  allotment  of  land. 
Spelman. 

FACULTY.  [Lat.  facultas.]  Power 
or  ability. 

In  Scotch  law.  A  power  founded  on 
consent,  as  distiugnished  from  a  power 
founded  on  property.  2  Karnes^  Equityy 
266. 

In  English  ecclesiastical  law.  A  privi- 
lege or  special  dispensation,  granted  to  a 
man  by  favor  and  indulgence,  to  do  that 
which,  by  law,  he  could  not  do.  Tomlins. 
Termes  de  la  Ley.     CowelL 

Facnltai  probatioBom  non  est  angnstaiida. 
The  power  of  proofe  [right  of  offering  or 
giving  testimony]  is  not  to  be  narrowed. 
4  Inst.  279. 

FADERFIUM,  Fadeljium.  L.  Lat 
[Sax.  f(Bderfsh;  from  fosder,  father,  and 
fehj  a  gift]  In  old  European  law.  A  gift 
or  portion  which  a  woman's  father  or  bro- 
ther gave  her  on  her  marriage.  Spelman, 
LL.  Longoh.  lib.  2,  tit  1, 1  4,  cited  ihid. 

F.^ESTING-MEN,  FasUng^men.  In  Sax- 
on law.  Pledges,  sureties  or  bondsmen, 
which'  by  custom  were  fast  bound  to  an- 
swer for  one  another's  peaceable  behaviour. 
Cowell.  Ducange  renders  it  vassals.  Id. 
ibid. 

FAICT.    KFr.    Bid.    Kelhdm. 

FAIDA,  Feida.  L.  Lat  [Germ.  f%[At, 
fdibie;  Sax.  fosJidy  enmitv,  from/oA,  a  foe; 
O.  Sc.  feid.']  In  old  European  law.  A 
combination  of  kindred,  to  revenge  the 
death  of  any  of  their  blood  against  the 
!killer  and  all  his  race.  Cowell,  voc.  Feed, 
A,  right  or  custom  common  to  most  of  the 
nations  of  Europe  during  the  middle  ages, 
l^y  which  the  relatives  of  a  person  injured 
or  riain,  took  up  his  quarreX  (susceperunt 


irdmieiHaSy)  by  placing  themselves  in  a 
state  of  open  and  declared  enmity  against 
the  wrong-doer  and  his  famify,  and  carrying 
on  a  ^ecies  of  private  war  K>r  the  purpose 
of  obtaining  the  desired  satisfaction  or  re- 
venge. This  custom,  which  is  sometimes 
called  deadly  feud,  (Sc.  deidliefnd,)  was  of 
C^ermanic  origin,  and  prevailed  on  the  con- 
tinent and  in  England  down  to  the  time  of 
the  Norman  invasion.  According  to  the 
Saxon  laws,  it  might  be  waived  by  a  pecu- 
niary compensation.  Hence  the  old  Eng- 
lii^  proverb  cited  by  Spelman ;  Byke  spere 
of  side,  othe  beer,  (buy  spear  off  side,  or 
bear ;)  i.  e.  buy  exemption  from  war  or  car- 
ry it  on.  Spelman,  voc.  Faida.  1  Bob- 
ertson^s  Charles  V.  Appendix,  Note  xxL 

FAILLER.  L.  Fr.  To  fMl ;  to  neglect; 
to  omit;  to  disappoint    Kelham. 

FAILLITE.  Fr.  In  French  law. 
Bankruptcy.  Code  de  Com.  art  442,  580. 
4  Mwii.db  Or.  289,  note.  Failure;  the 
situation  of  a  debtor  who  finds  himself  un- 
able to  fulfil  his  engagements.  Civil  Code 
of  Louis,  art  8522. 

FAILURE  OF  RECORD.  In  practice. 
The  failure  to  produce  a  record,  after 
pleading  it*  Where  a  defendant  pleads 
any  matter  of  record,  and  offers  to  prove 
it  by  the  record,  and  the  plaintiff  denies 
that  there  is  any  such  record,  and  the  de- 
fendant has  a  day  given  him  to  bring  in 
the  record ;  if  he  &ils  to  do  so,  or  produces 
such  a  one  as  is  no  bar  to  the  action,  he  is 
then  said  to  fail  of  his  record,  and  there- 
upon the  plaintiff  shall  have  judgment  to 
recover,  ^c     Termes  de  la  Ley. 

FAIN.  L.  Ft.  Hay.  Kelham.  Beach 
wood.    Id. 

FAINT  (or  FEIGNED)  ACTION.  In 
old  Engtish  practice.  An  action  was  so 
called,  where  the  party  bringing  it  had  no 
title  to  recover,  although  the  words  of  the 
writ  were  true ;  Sk  false  action  was  properly 
where  the  words  of  the  writ  were  false. 
lAtt.  sect  689.  Co.  Litt.  861.  See 
Feigned  action. 

FAINT-PLEADER.  \L.  LaL  fdsa  pla- 
citatio.]  In  old  practice.  A  firaudalent, 
fialse,  or  collusory  manner  of  pleading,  to 
the  deceit  of  a  third  person.  Termes  de  la 
Ley.  Stat.  84  &  36  Ben.  VIIL  c.  24. 
Cowell. 

FAIR.  [Fr.  feire,  feyre;  Lat  ferice, 
nundinoi^  A  larger  sort  of  market  insti- 
tuted in  England  for  the  greater  convenience 
of  domestic  trade  and  commerce,  and  held 
at  certain  times  of  the  year,  either  by  grant 
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from  the  crown,  or  by  prescription  which 
•upposefl  a  mnt  2  Inst.  220.  1  £L  Com. 
274.  Tondifu,  According  to  Lord  CJoke, 
every  fair  is  a  market,  bat  every  market  is 
not  a  fair.  2  Inst  406.  The  privilege  of 
having  a  fair  is  a  franchise,  which  may  be 
held  by  a  town  or  an  individoaL  1  CrabVs 
Real  Prop.  626,  §  679,  et  uq.  2  Sieph. 
Com.  14,  16. 

FAIR  PLEADER.     See  Beaupleader. 

FAIRE,  Faiere,  Fere,  Fer.  Fr.  and  L 
Fr.  [Lat  jfacere.]  To  make  or  do.  Faire 
9a  ley ;  to  make  his  law.  BritL  c  27. 
Faire  iatisfaecion.  Id.  c.  110.  Faire 
gree ;  to  make  satisfaction.  Id.  c  76. 
Faire  lafoi  ;  to  make  faith ;  to  do  fealty. 
Guyot,  Inst.  Feod.  ch.  2. 

To  do,  or  conmiit  Sauns  fraude  faire  ; 
without  doing  fraud.     BriiU  c  16. 

FAISANTX  L.  Fr.  [from  faire,  q.  v.] 
Doing.     See  Feasant 

FAIT,  Fet  L.  Fr.  [from  faire,  (q.  v.) ; 
L.  Lat  factum.']  A  deed,  (conveyance.) 
Co.  Litt  35  b,  121  b.  Fait  endent  ;  a 
deed  indented/  Litt  sect  217,  370.  Fait 
polle  ;  a  deed  poll.  Id.  sect  218,  Mat- 
ters en  fait  (in  deed)  are  distinguished  by 
Lord  Coke  from  matters  of  record.  Co. 
Litt  380  b. 

An  obligation  for  the  payment  of  money. 
Keilw.  84  b,  pL  1. 

A  deed  or  act  Chescun  respoyne  pur 
son  fait ;  every  one  shall  answer  for  his 
act  Brittc.2l.  Ou  le  fait  fuit  fait  ; 
where  the  deed  was  done.  Yearb.  H.  3 
Hen.  VL  14. 

Fact  Femme  de  fait ;  a  wife  in  fact, 
(or  de  facto.)     Britt  c  107. 

Done.  Si  le  fait  eyt  este  fait ;  if  the 
deed  have  been  done.  Id.  c  27.  See  supra. 

FAITH.  In  Scotch  law.  A  solemn 
pledge ;  an  oath.  ^^  To  make  faith"  is  to 
swear  with  the  right  hand  uplifted,  that  one 
will  declare  the  truth.  1  Forbes*  Inst  part 
4,  b.  236.  This  phrase  seems  to  be  the  lit- 
eral translation  of  affidare,  (q.  v.) 

FAITOURS,  Failures.  L.  Fr.  Evil 
doers ;  idle  persons ;  vagabonds  or  vagrants. 
Stat  7  Bic.  IL  c.  6.  Termes  de  la  Ley. 
Kelham.     Blount 

FAITZ.    L.  Fr.  Deeds ;   feats.  Kelham. 

FAIX.     LFr.   False.   Kelham. 

Times.     Id. 

A  burden,  or  load.     Id. 

FAIZ.  L  Fr.  Deeds ;  facts ;  business. 
Kelham. 

FALAIZE.  L  Fr.  A  bank  or  hill  by 
the  sea-side.    Kelham. 


FALCARR  Lat  [from  falx,  a  seythe.] 
In  old  English  law.  To  mow;  to  cut 
Falcare  prata;  to  mow  or  cut  grass  in 
meadows  laid  in  for  hay.  A  costomaiy 
service  to  the  lord  by  his  inferior  tenantiL 
Kennetfs  Oloss.  Herbam  falcare.  Beg. 
Grig.  94.  Jusfalcandi ;  the  rigbt  of  cut- 
ting. Bract  foL  231.  Fleta,  lib.  4,  c  19,  §6. 

Falcata  /grass  fresh  mown,  and  laid  in 
swathes.     I^nnetfs  Gloss. 

Falcatio;  a  mowmg.  Bract  foL  36  b,  320. 

Falcator ;  a  mower;  a  servile  tenant 
who  performed  the  labor  of  mowing.  Keih 
netfs  Gloss.  Falcatores ;  mowers.  Fkta^ 
lib.  2,  c.  73,  §  4. 

Faleatura  ;  a  day's  mowing.  Kennetfs 
Gloss. 

FALCmiA  LEX  In  Roman  law.  The 
Falcidian  Law.  Inst  2.  22.  IHg.  36.  2. 
Cod.  6.  60.     See  Falcidian  Law. 

FALCIDIAN  LAW.  [Lat  Lex  FoJ^ 
cidia^  In  the  civil  law.  A  law  enacted 
on  motion  of  Publius  Falcidiua,  tribune  of 
the  people,  A.  U.C.  714,  by  which  ateiia- 
tor  was  forbidden  to  give  more,  in  l^acies, 
than  three-fourths  of  all  his  effects,  (qsk 
cavetur  ne  plus  legare  liceat  quam  dodnm- 
tem  totorum  bonorum  ;)  or,  in  otiierwcwds, 
requiring  him  to  leave  at  least  one-fourth 
of  his  estate  to  the  heir.  Inst  2.  22,  pr. 
Cooper'' s  Notes,  in  lot:  Heinecc  Klem.  Jur. 
Civ.  lib.  2,  tit  22.     Calv.  Lex. 

FALCIDIAN  PORTION.  In  the  civil 
law.  That  portion  of  a  testator^s  estate 
which,  by  the  Falcidian  law,  (q.  v.)  was  re- 
quired to  be  left  to  the  heir,  amounting  to 
at  least  one-fourth.*  Hallifax,  AnaLh. %, 
ch.  7,  num.  18.  19.  Civil  Code  itf  Louis. 
art  1608.     1  Whiti^s  New  Beeop.  106. 

FALDA.  L.  Lat  [Sax.  fold,  an  en- 
closure.] In  old  English  law.  A  sheq>- 
fold,  (ovile.)     CowelL     Spelman. 

A  place  m  which  any  animals  were  ^ut 
up.  Id. 

The  liberty  of  faldage,  (q.  v.)  Id.  Lih- 
erafalda  ;  free  foldage.     1  Leon.  1 1. 

FALD-^CURSUS.  L.  Lat  InoldRig- 
lish  law.  A  fold  course ;  the  course,  (going 
or  taking  about)  of  a  fold.  Spelman.  See 
Faldagium. 

A  sheep  walk,  or  feed  for  sheep.  2 
Ventr.  139. 

FALDAGR  FL  Lat  fdldagium,  from 
faMa,  q.  v.]  In  old  Engli^  law.  Folda|;e ; 
the  privilege  of  setting  up  and  movi^ 
about  in  a  field,  a  fold,  (L  e.  a  moveable  pen 
for  sheep),  for  the  puipose  of  manuring  tiiA 
ground     Spelman,  voc  Falda.    A  priri- 
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lege  which  several  lords  anciently  reserved 
to  themselves  in  any  fields  within  their 
manors,  for  the  better  manurance  of  the 
same,  not  only  with  their  own  but  their 
tenant's  sheep.  Id.  CowelL  This  privi- 
lege on  the  part  of  the  lords  was  called 
falda  libera^  (frank  or  free  fold,)  CMrttw/aZ- 
doBj  (course  of  fold,  fold-course,)  and  in 
some  old  charters,  faldsoca.  The  corres- 
ponding duty  of  the  tenant  was  called  Bee- 
ta  fatdcBy  (suit  of  fold)     Id,  ibid, 

FALDARK  L.  Lat  In  old  English  law. 
To  fold.  Faldari ;  to  be  folded.  Fhta, 
lib.  2,  c.  73,  §  6. 

FALDATA.  L.  Lat  [from/aWa,  q.  v.] 
In  old  English  law.  A  flock  or  fold  of 
sheep.     Cowell, 

FALBFEY.  Sax.  [from  fald,  a  fold,  and 
fek,  a  fee.]  A  fee  or  rent  paid  by  a  ten- 
ant to  his  lord,  for  leave  to  fold  his  sheep 
on  his  own  ground.  Blount  See  Falda, 
FALDSOCA.  Sax.  [from  fald,  fold, 
and  socj  liberty].  The  liberty  or  privilege 
of  foldage.     fee  Falda^e. 

FAIDWTJRTRl,  Faldwrthi.  Sax.  [from 
fald^  a  station,  or  fixed  abode,  and  wurthiy 
worthy.]  In  Saxon  law.  A  person  of  proper 
age  to  be  fixed  in  some  certain  decennary 
or  friburg.     Spelman. 

FALEILE.  L.  Lat  In  old  English 
law.  The  tackle  and  furniture  of  a  cart  or 
wain.     Blount, 

FALESIA.  L.  Lat  In  old  English 
law.  A  hill,  bank,  or  down  by  the  sea- 
side.     Co.  Litt,  6  b.  Domeiday, 

FALESTE.  L.  Fr.  Thrown  into  the  sea. 
Britt.  c.  110,  foL  257  b.     See  Kelham, 

FALL.  In  Scotch  law.  To  lose.  To 
fall  from  a  right,  is  to  lose  or  forfeit  it  1 
Karnes^  Equity^  228.     See  Cadere. 

FALSA  DEMONSTRATIO.  Lat  In 
the  civil  law.  False  designation ;  erroneous 
description  of  a  person  or  thing  in  a  written 
instrument  Inat  2.  20.  30.  Big.  35.  1. 
17.  1  Mackeld.  Civ.  Law,  169,  §  175. 
See  Z>€m€nstratio. 

Falia  demonstratio  n^ii  nocet,  cum  de  cor- 
pore  (penona,)  constat  False  description 
does  not  injure  or  vitiate,  provided  the 
thing  or  person  intended  have  once  been 
sufficiently  described.  Lord  Kenyon,  C. 
J.  6  Term  R.  676.  Park,  B.  11  Meen.  dt 
IV.  189.  Story,  J.  2  SUyry's  -R.  291.  6 
Ifiirs  (N.  Y.)  R.  616.  Mere  false  de- 
scription does  not  make  an  instrument  in- 
operative. Broom^s  Max.  269,  [490.]  1 
Oreenl.  on  Ev.  §  801.  Shep.  Touch,  (by 
Preston,)  77,  99,  248.    4  Kenfu  Com.  267. 


Applied  to  the  description  of  a  vessel  in  a 
policy.     Emerig.  Tr.  des  Ass.  ch.  6,  sect  3. 

Falsa  demonstratione  lefatom  non  perimi 
[pfrimitor.]  A  bequest  is  not  rendered 
void  by  an  erroneous  description.  Inst.  2. 
20.  80. 

FALSA  GRAMMATICA.  L.  Lat 
False  or  bad  grammar.  Falsa  grammatifa 
non  Titiat  eoncessionem.    False  or  bad 

grammar  does  not  vitiate  a  grant  Shep. 
Touch.  55.  9  Co,  48  a.  Neither  false 
Latin  nor  false  English  will  make  a  deed 
void,  when  the  intent  of  the  parties  doth 
plainly  appear.  Shep.  Touch.  87.  TTtn- 
gate^s  Max.  19,  max.  18. 

Falia  orthographia  non  vitiat  ehartam 
[coneessionfm.l  False  spelling  does  not 
vitiate  a  deed.  Shep.  Touch.  55,  87.  9 
Co.  48  a.     Wingate^s  Max.  19. 

FALSA  MONETA.  Lat  In  the  civil  law. 
False  or  counterfeit  money.     Cod.  9.  24. 

FALSARK  L.  Lat  \fTomfaUu8,  q.  v.] 
In  old  English  law.  To  counterfeit.  Quia 
falsavit  sigillum ;  because  he  counter- 
feited the  seal  Bract.  foL  276  b. 
^  Falsarius;  a  counterfeiter.  Toums.  PI. 
260. 

FALSE  ACTION.     See  Faint  action. 

FALSE  CLAIM,  in  the  forest  law,  was 
where  a  man  claimed  more  than  his  due, 
and  was  amerced  and  punished  for  the 
same.     Manwoody  c.  25.     Tomlina. 

FALSE  FACT.  In  the  law  of  evidence. 
The  appearance  or  semblance  of  a  fact ;  a 
fact  existing  only  in  statement,  without 
any  foundation  in  truth.  Burr.  Circ. 
Evid.  218,  219. 

FALSE  IMPRISONMENT.  [L.  Lat. 
falsum  inprisonamentum.'j  An  unlawful 
restraint  of  liberty.  Finches  Law,  b.  3,  ch. 
10. — ^A  trespass  committed  against  a  per- 
son, by  arresting  and  confining  or  impris- 
oning him  without  sufficient  authority,  as 
by  doing  so  without  some  lawful  warrant 
or  process,  or  by  executing  a  lawful  war- 
rant or  process  at  an  unlawful  time,  as  on 
a  Sunday.*  8  Bl.  Com.  127.  8  Steph. 
Com,  480.  Every  confinement  of  the  per- 
son is  an  imprisonment,  whether  it  be  m  a 
common  prison,  or  in  a  private  house,  or 
even  by  forcibly  detaining  one  in  the  pub- 
lic streets.  2  Jnst.  589.  No  actual  force 
is  necessary  to  constitute  a  false  imprison- 
ment If  a  man  is  restrained  of  his  per- 
sonal liberty  by  fear  of  a  personal  difficmty, 
that  amounts  to  a  false  miprisonment  7 
Humphrey's  (Tenn.)  R.  48.  See  Utdted 
States  Digest^  False  Imprisonment 
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Hie  name  of  the  iction  which  lies  for 
this  specieB  of  injoiy.  3  BL  Com,  ld8« 
TomlinM. 

FALSE  JUDGMENT.  \L.ULfiU9um 
jndiciu m  ;  hrtvt  de  faUo  juaicio,']  In  Eng- 
lish law.  A  writ  which  lies  to  the  courts 
at  Westminster,  to  reverse  the  judgment  of 
aome  inferior  court  not  of  record  3  BU 
Com.  84,  406.  F.  N.  B.  18.  Finek'i 
Law^  b.  4,  c  47. 

In  old  French  law.  An  appeal  of  fidae 
judgment  was  where  the  party  against 
whom  a  judgment  was  given,  charged  the 
judges  or  peers  of  the  court  with  pronoun- 
cing a  false  judgment,  and  thereupon 
nsnallj  appealed  or  challenged  them  to 
the  oambat  JStprit  des  LoU^  liv.  28, 
c,27. 

FALSE  LATIN.  In  old  practice.  Un- 
grainmatical  Latin.  Before  the  statute  di- 
recting law  proceedings  to  be  in  English, 
if  a  L^in  word  was  significant,  though  not 
true  or  good  Latin,  yet  an  indiictment,  de- 
claration or  fine  should  not  be  impeached 
or  quashed  on  account  of  it,  aa  where  the 
word  prafato  was  used  for  prafaUB^  and 
the  like.  But  if  the  word  was  not  Lati$iy 
nor  allowed  by  the  law  as  vocabulum  artis, 
(a  word  or  term  of  art,)  but  was  insensible, 
there,  if  it  were  in  a  material  point,  aa  if 
murdredum  was  used  for  murdrumy  in  an 
indictment,  or  hurgarittr  for  burglariterj  it 
made  the  whole  vitious  and  insufficient  5 
Co.  121  b.  See  4  Jfod.  159.  5  Id.  281. 
11  Id.  399. 

FALSE  PERSONATION.  In  criminal 
law.  The  offence  of  falsely  personating 
another,  or  representing  one's  self  to  be 
another  person,  and  acting  in  such  assumed 
character,  either  with  the  Tiew  of  obtaining 
some  property  or  exercising  some  right  be- 
longing to  such  person,  or  with  the  view 
or  effect  of  subjecting  such  person  to  some 
legal  liability.*  4  Stq^  Com.  181,  290. 
2  iV^.  F.  Bev.  SL  [676,]  568,  §§  48,  50. 
Wharton's  Am.  Crim.  Law,  §  2681,  it 
mg. 

FALSE  PRETENCES.  In  criminal  law. 
False  statements  or  repres^itations  made 
with  intent  to  defraud,  for  the  purpose  <^ 
obtaining  money  or  property.  See  Whar- 
ton's Am.  Crim.  Law,  g  2069,  et  s$q. 

FALSE  RETURN.  In  practice.  An 
untrue  return  made  to  process  by  the  ofll- 
cer  to  whom  it  was  delivered  for  execution ; 
aa  that  the  partv  could  not  hQ/dund,  when 
he  might  have  been  taken,  or  that  he  had 
no  g<MdSy  (nulla  bona,)  when  property  of 


some  kind  ooukL  have  been  levied  en.    1 
Tidd's  Pr.  309.     2  Id.  1022. 

FALSE  TOKEN.  Incriminallaw.  A 
£idae  document  or  sign  of  the  existence  of 
a  {Mt,  Qsed  with  intent  to  defraud,  for  the 
purpose  of  obtaining  money  or  propeitv. 
See  2  A^.  F.  Bev.  Stat.  [677,]  664,  §  A. 
13  WendelTs  JL  87.  14  Id.  547.  WTm- 
ton's  Am.  Crim.  Law,  §  2069,  et  9eq. 

FALSEDAD.  Span.  In  Spanish  law. 
Falsity ;  an  alteration  of  the  truth.  Xat 
Partdas,  part  3,  tit  26,  L  1. 

Deception;  fraud.  Id.  part  3,  tit  32, 
L2L 

FALSEHOOD.  In  Scotch  law.  A  fend- 
ulent  imitation  or  suppression  of  truth,  to 
the  prejudice  of  another.  BelTs  Bid. 
^Something  used  and  published  frdsely." 
Lord  Justice  Gerk,  2  Brown's  J2:  78.  Aa 
<^  Scottish  nornaii /tern.  Id.  Y7.  **  False- 
hood b  undoubtedly  a  nominate  crime ;  to 
much  so,  that  Sir  George  Mackeniie  aad 
our  older  lawyers  used  no  olber  t^m  for 
the  falsification  of  writs,  and  the  name 
*  forgery'  has  been  of  modem  introdac- 
tion."  Id.  78.  "^  If  th«e  is  any  distae- 
tion  to  be  made  between  foigery  and  frJse- 
hood,  I  would  consider  the  latter  to  be 
more  comprehensive  than  the  former." 
Id.  ibid. 

"^  FALSELY,"  in  the  Act  of  Congrea, 
providing  a  penalty  against  my  one  idio 
thaH/aUelg  make,  forge,  or  counterfeit  aoy 
silver  coin, — ^implies  that  there  must  be  a 
fraudulent  or  criminal  intent  in  the  act 
5  JfcLenn'sB.  208,  211. 

FALSIFICATION.  In  «|aity  prac- 
tice. Hie  showing  an  item  in  thed^t 
of  an  account  to  be  either  wholly  frdse,  or 
in  some  part  erroneona.  1  Stores  £q. 
Jur.  §  625. 

FAMIFY.  [L.  Fr.  fauxer ;  L.  Lat 
falBore,  foUsifieare,  folium  faeere.]  To 
prove  frdse;  to  avoid  or  defeat  Ptri. 
383.  lAtt.  sect  149.  Co.  LUU  104  h. 
1  Co.  62  b. 

To  reverse  or  avoid,  aa  a  verdict,  or 
judgment  4  Bl.  Com.  39a  4  St^ 
Com.  465. 

In  eouity  practice.  To  show,  in  account- 
ing before  a  master  in  chancery,  that  a 
charge  has  been  inserted  which  is  wroo^ 
that  is,  either  whoUy  false,  or  in  some  paii 
erroneous.  Pulling  on  Mere  AcammlM^ 
162.     1  Storg's  Eq.  Jur.  §  526. 

In  mminal  law.  To  forge  or  eosBler- 
feit;  to  make  fiilse;  to  give  a&ke appear^ 
anee  to  a  thing.    See  (Srimm  faUL 
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FALSING.  In  Scotch  kw.  False 
making;  foigery.  '' Falsing  of  evidentis,^' 
(endenta.)  1  Fitc.  Crim.  TriaU^  part  1, 
p.  85. 

Making  or  proving  false.  See  FaUmg 
ofdoomK 

FALSING  OF  DOOMS.  In  Scotdb 
Jaw.  The  proving  the  injustice, /a^y,  or 
error  of  the  doom^  or  sentence  of  a  court 
BdVt  Diet  TondvM.  J<u6b.  The  re- 
versal of  a  sentence  or  judgment  Skene 
de  Verb,  Siffn,  voc  Soe,  An  i^eaL  JBelPs 
Diet. 

FALSONARIUS.  In  old  English  law. 
A  counterfeiter ;  a  maker  of  false  or  spuri- 
ous money.  FaUonarU ;  counterfeiters. 
BracL  foL  117. 

FALSO  RETORNO  BREVIUM,  Breve 
de.  L.  Lat  A  writ  which  formerly  lay 
against  the  sheriff  who  had  execution  of 
process,  for  false  returning  of  writs.  Beg, 
Jud.  43  b. 

FALSUM.  Lat  In  the  civil  kw.  A 
fraudulent  imitation,  perversion  or  sup- 
pression of  truth ;  such  as  an  imitation  of 
another's  handwriting,  or  an  instrument  or 
writing  belonging  to  him ;  a  cutting  out  of 
a  part  of  a  writing ;  {si  quis  alienum  chi- 
rographum  imiteiury  aut  lihellum  vel  riP- 
Hones  iniercidatf  vel  describat.)  Dig.  48. 
10.  23.  See  Crimen  falsi.  Called,  in 
Scotch  Ib,^^  falsehood  J  (q.  v.) 

FAUSUS.  Lat  In  old  English  law. 
False;  errdneous;  fraudulent  Applied  to 
persons  and  things. 

Faliiu  in  uo,  film  in  onnibu.    False 

in  one  thing,  frdse  in  every  thing.  Story, 
J.  1  Sumner's  B.  329,  366.  Where  a 
party  is  clearlv  shown  to  have  embezzled 
one  article  of  property,  it  is  a  ground  of 
presumption  that  ne  may  have  embeazled 
others  also.     Id.  ibid. 

This  maxim  is  also  frequently  applied  to 

the  testimony  of  witnesses.    It  is  a  general 

rule  that,  v^here  a  witness  deliberately  and 

knowingly  swears  &lsely  in  regard  to  one 

materi^  fact,  the  jury  are  not  bound  to 

believe  bim  in  any  of  his  statements,  unless 

he  is  corroborated.    But  it  is  wronff  to  say 

that  the  jury  are  not  at  liberty  to  believe 

him.     The  maxim  falsus  in  uno^falsus  in 

omnibus  does  not  operate  to  predude  the 

jury  from  believing  the  witness,  if  they 

choose    to    do  so.     3  Wisconsin  R.  645, 

647.     The  maxim  is  to  be  implied  by  the 

jiuyt  according  to  their  own  ludgment,  for 

the  ascertainment  of  the  truth ;  and  is  not 

a  rule  of  law,  in  virtue  of  which  the  judge 


may  withdraw  the  evidence  from  their  con- 
sideration, or  direct  them  to  disregard  it 
altogether.  2  Jfrne^  (N.  C.)  Law  R,  267, 
To  bring  a  case  within  the  operation  of  this 
rule,  the  oath  must  be  corruptly  false,  in 
regard  to  a  matter  material  to  the  issuer 
1  Jonet^  Law  R.  251. 

FAMA.  Lat  In  the  civil  and  old 
English  law.  Fame ;  character  or  reputa- 
tion.   See  Famosus, 

Fame ;  report  Fama  patrim  ;  frune  of 
the  countxT ;  report  or  common  opinion, 
upon  which  a  man  might  anciently  be  in- 
dicted. BraeL  foL  143.  It  must  have 
arisen,  however,  apud  bonos  et  graves^ 
(amonff  the  good  and  grave ;  that  is,  per- 
sons of  good  character  and  influence.)  Id. 
.  FAMA.  Snan.  In  Spanish  law.  Cha- 
racter.   Las  PariidaSy  part  7,  tit  6,  L 1. 

FAME.     See  Fama. 

FAMUilA.  Lat  In  the  Roman  law. 
A  froniiy,  consisting  of  the  servants, 
(famuli,)  or  slaves,  belonging  to  one  com- 
mon master.  This  was  the  ancient  and 
proper  sense  of  the  term.*  Calv.  Lex. 
Taylor's  Civ.  Law,  443.  See  Dig.  21.  1. 
25.  2.  More  than  two  were  necessary  to 
make  a/amt/ta.    Dig.  50.  16.  40.  3. 

A  family  or  household ;  including  wife, 
children,  servants  and  all  others  who  lived 
in  the  same  house,  and  in  subjection  to  one 
head,  (qui  sub  unius  potestate  in  eadem 
domoy  natura  vel  jure  vivunt.)  Calv.  Lex. 
Dig.  bO.  16.  196.  2.  Id.  43.  16, 1. 16,18. 
Id,  50.  16.  40.  2.  Hence  the  term  paUr 
familias,  (q.  v.)  It  included  the  head  of 
the  family  also.    Id.  50.  16.  196,  pr. 

A  famuy  or  connection  of  persons  related 
by  blood,  and  having  a  common  descent 
A  familia  was  a  subdivision  of  a  gens. 
The  latter  embraced  all  of  the  same  stock 
and  nomen,  though  most  remotely  related ; 
the  former  was  more  limited,  and  included 
especially  the  agnati  or  relations  on  the 
paternal  side.*  Calv.  Lex.  Dig.  50.  16. 
195.  1,  4.     See  Oens,  Nomen. 

A  funily  estate  or  inheritance.  Dig.  50. 
16.  195.  1.    See  Families  erciseundcs. 

Family,  or  family  right ;  one  of  the  three 
kinds  of  status  or  conditions  of  persons. 
It  was  applied  to  a  hofno  sui  Juris,  L  e.  a 
Roman  citizen  who  was  entitled  to  enjoy 
and  acQuire  civil  rights  in  his  own  name, 
and  to  nold  other  persons  in  his  power.  1 
Mackeld,  Civ.  Law,  130,  §  119. 

FAMILLA.  Lat  In  old  English  kw. 
A  familv  or  household,  including  servants, 
that  is,  hired  persons  (marcfnam  or  conduc- 
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fi^',)  at  well  M  bondmen,  and  all  who  were 
under  the  authority  of  one  master,  (domi- 
nus.)  Bract  foL  124  b,  171  b.  Brac- 
ton  Qses  the  word  in  the  original  sense, 
as  denoting  servants  or  domestics.  Id. 
ibid. 

A  portion  of  land  sufficient  to  maintain 
one  uunily;  sometimes  called  a  hide  of 
land,  sometimes  a  manse,  sometimes  cam- 
cata  or  plough-land.  Cowell.  Spelman. 
Co.  Liu.  69  a.     See  Hide. 

FAMILI A.  Span,  [from  Lat  familia,  q. 
v.]  In  Spanish  law.  A  family ;  which  might 
consist  of  domestics  or  servants.  It  seems 
that  a  single  person  owning  negroes  was 
the  head  of  a  family,  within  the  meanmg 
of  the  colonization  laws  of  Coahuila  and 
Texas.     9  Texas  R.  156. 

FAMILI^  ERCISCUNDiE,  AcHo. 
Lat  In  the  civil  law.  An  action  brought 
by  co-heirs  for  the  partition  of  their  inheri- 
tance ;  {qum  competit  coh^eredibus  de  divi- 
denda  k(Breditate.)  Inst.  4.  6.  20.  Id.  4. 
17.  4.  Id.  8.  28.  4.  Answerinff  to  the 
modern  writ  of  partition.  Coopers  Notes, 
in  loc.  Dig.  10.  2.  Cod.  8.  86.  Other- 
wise \/^rmQ^  judicium  familicBherciscundce. 

1  Mackeld.  Civ.  Law,  286,  §  271.  Bract. 
fol  443  b.     Fleta,  lib.  2,  c  60,  §  1. 

FAMILIAJIES  REGIS.  L.  Ut  Per- 
sons of  the  kin^s  household.  The  ancient 
title  of  the  "  Six  Clerks"  of  chancery  in 
England.     Crabb's  Hist.  Eng.  Law,  184. 

2  Reeved  Hist.  249,  261.  Familier  de  la 
ehauncertf.     Kelkam^ 

FAMOSUS.  Lat  [from  fama,  cha- 
racter.] In  civil  and  old  English  law. 
Relating  to,  or  affecting  character  or  repu- 
tation; defamatory,  sknderous.  Cookers 
Law  of  Defamation,  483,  Appendix,  No. 
IL  Famosus  libellus ;  a  publication  af- 
fecting character;  a  libel  See  Libellus 
fam^>sus,  Libel. 

Of  bad  character  or  repute ;  infamous. 
Inst.  1.  26.  6. 

FANAL.  Fr.  In  French  marine  law, 
A  large  lantern,  fixed  upon  the  highest  part 
of  a  vesseFs  stem.     Ord,  Mar.  Appendix. 

FANATIO.  L.  Lat  In  old  English 
law.  The  fawning  season,  or  fence  month 
{meims  fanationis,)  in  forests.  Kennetfs 
Gloss. 

FANG,  Fangen.  Sax.  To  take.  See 
Infa/ngthefe. 

FARANDMAN.  In  Scotch  law.  A 
merchant  stranger,  (peregrinus  mercatar.) 
Skene  de  Verb.  Sign.  Spelman  gives  the 
word  faramannus,  from  the  laws  of  the 


Burgundians,  (tit  54,  §  2,)  and  derives  it 
from  Sax. /aron,  or  foeran,  to  tra?cL 

FARDEL.  \L.ljii.fmdetta,ftrMs; 
from  Sax.  feorik,  fourth,  and  'del  oTid^i 
part]  In  old  English  law.  Hie  fonrtli, 
(or,  according  to  some,  the  eighth)  part  of  i 
yard-land.  Cowell.  Blount,  Spelnum 
makes  it  to  be  the  fourth  part,  and  con- 
siders all  the  words,  fardel,  fardendd,fv- 
dingdel,  fardingel,fartkindfl,  and  /drunid, 
as  signifying  the  fourth  part  of  anj  tiling. 
Spelman,  roc  Fardelku 

FARDELLA.  L.  Lat  In  old  E^ 
law.  A  bundle,  or  pack ;  a  fisu^eL  FUia^ 
lib.  1,  c.  22,  §  10. 

FARDINGDEAL,  Fardingdtl,  For- 
dingel,  Fardindel,  Farthindel,  FantM, 
pi.  Lat  quadrantata  terrcB.']  In  old  Eng- 
Ush  law.  The  fourth  part  of  an  acre. 
Council.  But  Spelman  considers  it  to  be 
the  same  wiih  fardel,  (a.  v.) 

FARINARIUM.  L.Lat  luoldEoro. 
pean  kw.  A  mill  L.  Salic,  tit  32,  §  8. 
Spelman. 

FARISTEL.  Sax.  [firom  far,  a  w, 
and  stal,  a  stall  or  stopping.]  In  Sazoo 
law.  A  stopping  or  obstructioiiofwp. 
Domesday,  tieuce  forestall,  (q.  v.)  Spd- 
man. 

FARLEY,  Farleu.  La  Engliah  kw. 
Money  paid  by  tenants  in  lieu  of  a  beriot 
Cowell.  Blount.  Sometimes  written  ft^ 
lief  4  Ad.  d:  EL  (N.  S.)  408.  See 
Heriot. 

FARLIEF.    See  Farley. 

FARM,  Fearme,  Ferm,  Firm.  [L  Lrt- 
Jirma  ;  L.  Fr.  ferme  ;  from  Sax.  feernt^ 
feorme,  food  or  provisions.]  In  Engiish 
law.  The  rent  of  land  held  und»  lea»i 
anciently  reserved  and  paid  in  'prcmctOj 
(in  edulUs.)  Spelman^  voc  Firma.  (^ 
ell,  voc.  Ferme.  2  BL  Com.  318.  G^^ 
on  Bents,  2.  Called  by  Spehnan,  redUui 
anwmarius.  See  Fearme,  Feorme,  Firms, 
Reditus,  Rent. 

Rent  reserved  on  a  lease  of  hind,payaHe 
in  money;  (L.  Lat  reditus  pecwnaritu; 
Fr.  fermage^  Spelman,  voc  FifiM.  3 
Bl.  Com.  318.  Dyer,  C.  J.  and  Brown,  J. 
Plowd.  195.  "  K  it  shall  happen  that  the 
said  annual  rent  and  farm  of  JB87  8i.  4i 
or  any  part  thereof,  be  in  arrear  and  ^ 
paid."  Plowd.  Ul.  CMed  blanche firvt, 
OT  fearme,  white  farm,  or  white  rent  (^ 
firma,  firma  bianco,)  to  distinguish  it  wa» 
rent  paid  in  provisions..  Spelman,  uk  ftf 
2  Bl.  Com.  42.  See  Alba  firma,  Blaa^ 
ferme. 
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A  tenn  in  lands ;  that  is,  an  estate  grant- 
ed for  a  definite  period,  as  for  life  or  years, 
(usually  for  years,^  on  payment  of  a  rent ; 
a  lease  of  lahd ;  the  estate  or  interest  of  a 
lessee ;  a  leasehold  interest  in  lands.  "  Pos- 
sessed of  the  farm  of  a  manor."  Dyer^ 
110.  "  40  /.  for  the  farm  and  occupation  of 
the  said  lands."  3  Leon,  159,  case  106. 
Anciently  written/crw,  (L.  Lat  fimuu)  In 
this  sense,  the  word  {firma)  is  constantly 
employed  by  Bracton.  "  To  let  for  d^ferm 
or  farm,"  {ad  firmam,)  Bract  fol.  12  b. 
"  For  (to^  farm^  or  for  life :"  {ad  firmam, 
vtl  ad  vitam,)  Id.  foL  41.  "  He  let  to 
(for  a)  farm  for  a  term  of  years ;"  {dimi- 
9it  ad  firmam  ad  terminum  annorumJ)  Id, 
foL  59.  "  Saving  to  the  lessee  (fermer  or 
farmer,)  his /arm  and  term ;"  (salvo  firma- 
rio  firma  et  termino  8uo.)  Id,  fol  166  b.  1 
Beeve^  Hist,  Eng,  Law,  301,  note.  Ferms 
snd  fermors  are  used  in  the  statute  of  Marl- 
bridge,  c  23,  s.  2,  in  the  sense  of  terms  and 
lessees.  2  Inst.  145.  Doct.  d  Stud,  233, 
234.  The  old  action  of  ^ectume  firmce, 
was  for  ejecting  one  from  his/en»  ox  farm, 
that  is,  his  term.  See  Ejectvme  firmce. 
Hence  the  expression  "  to  let  to/an»,"  that 
■is,  for  a  term.  See  To  farm  let,  Firma. 
This  has  continued  to  be  the  proper  techni- 
cal meaning  of  the  word  farm  m  English 
law,  viz. :  a  term,  a  lease  or  leasehold  es- 
tate ;  that  which  is  held  by  a  person  stand- 
ing in  the  relation  of  tenant  to  a  landlord. 
Bro,  Abr.  Grants,  135.  2  Chitty's  Bl, 
Com,  1 7,  note.  6  Term  R,  353.  1  Crahh's 
Real  Prop.  69,  §  87. 

Land  itself,  let  and  held  for  a  term  on 
payment  of  rent,  {ipsum  prcedium  eloca- 
tum,)  2  Bl,  Com,  318.  Spelman,  voc. 
Firma,  €Hlb.  Rents,  2.  "  Sheep  upon  a 
farm.^^  1  Leon.  41. — A  capital  or  chief 
messuage  in  a  vill  or  town,  with  great  de- 
mesnes belonging  to  it,  that  has  been  let 
or  demised  to  another  for  life,  for  years  or 
at  will.  Dyer,  C.  J.  Plotod.  195.  Termes 
de  la  Ley.  Cowell. — In  more  modem  lan- 
guage, a  large  tract  or  portion  of  land  taken 
by  a  lease  under  a  yearly  rent,  payable  by 
the  tenant.  Tomlins.  In  this  sense,/arm 
is  a  collective  word,  consisting  of  many 
things,  as  a  messuage,  lands,  meadows, 
pastures,  woods,  and  other  things  apper- 
taining thereto.  Id.  Plowd.  uh,  sup. 
Hence  the  conmion  or  popular  significa- 
tions of  the  term,  now  prevalent  in  ^gland 
and  America, — a  tract  of  land,  with  suita- 
ble buildings,  &c.,  taken,  or  hired  for  a  cer- 
tain term,  at  a  certain  rent,  for  the  purposes 


of  cultivation; — a  tract  of  land,  occupied 
in  tillage,  or  used  for  cultivation,  whether 
held  of  another,  or  owned  by  the  occupant; 
— a  tract  of  land,  devoted  to  other  pur- 
poses than  cultivation,  as  to  the  raising  of 
stock,  &c.  By  the  name  oifarme  oxferm, 
in  this  sense  of  a  tract  of  land,  houses, 
lands  and  tenements  might  formerly  pass; 
though  this  is  not  now  its  technical  mean- 
ing in  English  law.  Co.  IdtL  5  a.  See  1 
Crabb's  Real  Prop.  69,  §  87,  cited  supra. 
In  wills,  the  word  is  still  construed  accord- 
ing to  its  popular  signification.  2  Powell 
on  Devises,  (by  Jarman^^  191.  1  Jarman 
on  Wills,  713,  (609,  Perkins'  ed.)  et  seq. 

In  American  law,  farm  denotes  a  tract 
of  land  devoted  in  part,  at  least,  to.  cultiva- 
tion, vrithout  reference  to  its  extent,  or  to 
the  tenure  by  which  it  is  held.  2  Binney^s 
R.  238.  As  to  what  passes  by  the  word 
farm,  see  5  Pick.  R.  512.  18  Id.  553. 
6  Metcalfs  R.  529.  4  OreenUafs  R.  14. 
2  miliard^s  Real  Prop.  338,  343,  345. 

In  old  English  law.  Any  other  thing 
than  land,  which  is  held  in  lease.  Dyer, 
C.  J.  Plowd.  195.     See  infra. 

*^*  The  present  meaning  of  the  word 
farm  is  very  properly  termed  by  Sir  Wm. 
Blackstone,  the  result  of  *'  a  OTadual  depart- 
ure from  the  original  sense ;  its  successive 
gradations  of  meaning  appearing  from  the 
definitions  above  given,  viz. :  provisions, — 
rent  paid  in  provisions, — rent  paid  in 
money,  or  generally, — a  term  in  lands, 
held  on  rent, — land  itself,  held  for  a 
term  and  rent, — ^land  held  or  hired  for  a 
term,  for  cultivation, — any  land  used  for 
cultivation,  whether  hired  or  owned.  By 
this  process,  the  idea  of  cultivation  has 
become  the  prominent  one  in  the  modem 
acceptation  of  the  term ;  so  much  so,  in- 
deed, as  to  give  rise  to  the  modern  words 
now  in  common  use;  "to /arm,"  to  culti- 
vate land ;  "/armtw^,"  the  business  of  cul- 
tivation. In  England,  however,  the  ideas 
of  a  lease,  a  term,  and  a  rent,  continue  to 
be  in  a  great  degree  inseparable,  even  from 
the  popular  meaning  of  afarm,  as  they  are 
entirely  so  from  the  lecal  sense.  The  or- 
dinary expression  "  to  farm  out,"  is  an  in- 
stance of  the  perpetuation  of  the  same 
meaning. 

That  rents  were  originally  and  generally 
reserved  and  paid  for  iaprovisions,  (feorme,) 
is  very  clearly  shown  by  Spelman  from  the 
Black  Book  of  the  Exchequer,  Domesday 
Book,  and  other  ancient  sources.  The 
gradations  of  meaning  from  this  primitive 
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one,  (already  noticed,)  do  not,  however, 
seem  to  have  followed  in  the  order  of  time. 
Ferm  (Jirma)  was  used  in  the  sense  of  land 
lea9edy  by  a  chronicler  of  the  time  of  William 
Rofos,  A.  D.  1089.  Spelman^  roc  FWma. 
Hie  same  word  {firma)  occurs  in  the  sense 
of  a  le<ue  of  land,  in  the  early  historian 
Ingolphns.  Id.  ibid.  And  even  the  Saxon 
f&orme  was  nsed  in  Saxon  times  to  denote 
a  manor.  LL.  Alurtdi^  c  2,  cited  ibid, 
'  /Wrm,  or/frm,  has  been  derived  by  some 
from  the  LtX,  Jirmu$y  firm,  or  fixed ;  as  de- 
noting a  fixed  rent,  or  tenn.  Lib,  Nig, 
Scaec  cited  in  Spelman,  Cowellj  voc 
Ferme,  BawtCi  ITorJb,  ir.  217.  Mr. 
Reeves  inclines  to  derive  it  from  the  ItaL 
fermoj  a  bargain  or  contract  1  Reeved 
HiMt.  Eng,  LaWy  801,  note.  It  is  clearly, 
however,  the  Saxon  word/farww  or /eorme, 
(provisions,)  with  a  slight  change  in  the 
letters.    5pe/m«n,  voc -rVrffML  ^^Feorme, 

FARM.  In  old  English  kw.  A  lease 
of  other  things  than  land,  as  of  im- 
posts. There  were  several  of  these,  such 
as  "  the  sugar  farm,"  "  the  silk  farm,"  and 
farms  of  wines  and  currants,  called  "petty 
farms."  See  2  Haw,  State  TriaU,  1197— 
1206. 

The  sugar  farm  was  a  lease  granted  of 
the  impost  upon  sugar,  for  a  term  of  years, 
at  a  certain  rent  Id,  1206.  "Whereas 
G.  H.  held  the /arm  of  sugars  upon  a  rent 
of  10,000  marks  per  annum,  the  Lord 
Treasurer  procured  him  to  surrender  that 
lease."  Id,  1196.  The  rent  was  called 
the  iugar  f arm-rent  Id,  1206.  As  to 
the  silk  farm  and  silk  fium-rent,  see  Id, 
1204.  The  lessees  were  termed  farmers. 
Id,  1197. 

FARMER,  (anciently  FARMOR  and 
FERMOR.)  [L  Lat  firmarius;  L.  Fr. 
fermer^  aa,  v.l  In  English  law.  One  who 
held  or  hired  lands  for  a  term,  {ad  Jir- 
mam,)  on  payment  of  a  rent ;  (profdii  eon- 
ductar,)  3  m.  Com,  318.  Spelman,yoc. 
Firma,  A  renter  of  lands,  {terrm  tenens,) 
T,  Jon,  1 66.  "A man's/arm^* committed 
waste."  BacorCs  Read,  Us,  Works,  iv. 
206.  "  Termer  and  farmer."  1  Leon.  49. 
"Tenant  and  fanner."  1  H,  Bl,  6.— A 
lessee  for  life,  years,  or  at  will  Termes 
de  la  Ley,  Dyer^  69.  6  Co,  60,  Lord 
Jifountjoy's  ease.  Hence,  by  derivation,  the 
modem  meanings, — a  lessee  or  hirer  of 
land  for  cultivation ;  a  cultivator  of  hired 
land ;  a  cultivator  of  land  generally.  See 
Farm, 

A  lessee  of  other  things  than  land.    A 


lessee  may  be  said  to  be  tk  farmer  of  irhft- 
ever  thing  he  has  in  lease.  Dyer,  C  J. 
Phvfd.  196.  Stat  Marlbr,  c  28,  p4,] 
cited  ibid,  A  fimoaer  of  the  Inng,  tub  is, 
of  the  revenue.  Perkins^  ch.  1,  sect  5,  R 
See  1  Lem,  13.  3  Id.  237.  Aleneeof 
revenue.  •*  TOie  farmers  of  the  petty  finu 
of  wines  and  currants  havii^  sosbiBed 
great  loss  in  their /arm."  2  State  Tridt^ 
1197.     See  Ferm^  Fermor, 

To  FARM  LET.  rLLatad  fmm 
loeare^  to  let  to  &rm.t  In  coDTejaBcii^. 
Words  of  operation  in  leases,  istiodiieed 
at  an  early  period  in  England.  Dmm, 
concessiy  et  ad  firmam  tradidi ;  have  de- 
mised, granted,  and  to  &rm  let  Cb.Zftt 
45  h.  2  Bl.  Com.  317.  They  are  atfll 
generally  retained,  although  not  xiKli^Mt- 
sable  to  the  effect  of  a  demise.  1  SUpk, 
Com.  476,  477. 

*^*  Hie  English  erpression,  to/rmto, 
is  clearly  taken  from  tne  Latin,  the  order, 
even,  of  the  words  being  literally  followed; 
so  closely,  indeed,  as  sometimes  to  conrey 
a  wrong  idea  of  the  meaning.  Thus,  **to 
fimn"  IS  treated  as  a  verb,  and  d^ned 
"to  yield  a  return  or  rent"  HoI^c^ul 
It  is,  however,  obviously  merely  a  rery 
literal  translation  of  the  Ditin  words  orf/r- 
mam,  which  miffht  be  more  accnratdy* 
well  as  intelligibly  rendered,  **  for  a  fiaTn," 
that  is,  for  a  term.  See  Farm,  Ftm^ 
Ad  ftrmam.  The  expression  **  to  put  to 
farm,"  (ad  firmam  ponere,)  "to  give  to 
farm,**  {ad  firmam  Stre,)  occur  in  records 
of  the  reigns  of  William  Rufos,  and  Henry 
I.     Spelman,  voc  Firma. 

To  FARM  OUT.  To  let  for  a  term,  it 
a  certain  rent  Usually  applied  to  the 
farming  of  revenues. 

FARUNDEL.    8ee  Fardd, 

FARVAND.  Norw.  [from  fire,  to 
travel,  and  vand,  by  water!]  Passage  by 
water.     IS  C.  B,  (9  J.  Scott,)  880. 

FAS.  Lat  R^ht,  justice ;  the  dinne 
law.     3  Bl,  Com.  2.     Valv.  Lex, 

FASTERMANS,jPa*«tfrf?Minfi«.  In  Sax- 
on law.  Sureties  or  securities ;  bondanen 
LL,  JSdw.  Conf.  c  39,  cited  in  Spdtua, 
See  Fatstingmen, 

FASTI,  (pi.  of  Fastus,  lawfhL)  U> 
In  the  Roman  law.  Lawfhl.  Dies  fasti; 
lawful  days ;  days  on  which  justice  codd 
lawfully  be  adniinistered  by  the  pr«tor. 
See  DiesfastL 

Fttetnr  faeiin  qoi  jedldin  figit.  He 
confesses  his  guilt,  who  flies  from  jo^ 
ment^  (or  shuns  a  judicial  trial)    5  A 
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109  b,  Foxley's  case.  11  Co.  60  b,  Dr. 
Fostei^B  case.  This  maxim  of  the  old  law 
of  criminal  evidence  has  been,  in  later  times, 
mooh  limited  and  qualified.  Flight  is  not 
now  regarded  as  conclosive  evidence  of 
^nilt,  bnt  only  as  a  circnmatance  which  it 
IS  always  of  importance  to  take  into  con- 
sideration, and  which,  combined  with 
others,  may  afford  strong  evidence  of  guilt ; 
but  which,  like  any  other  piece  of  presump- 
tive endence,  it  is  equally  absurd  and  dan- 
gerous to  invest  with  in&Uibility.  Best  on 
Pm.  §  248.  Burr.  Ore.  Evid.  472,  478. 
FATUITAS.  Lat  [from/a<i«w*,q.  v.] 
In  old  English  law.  Fatuity;  idiocy. 
Reg.  Orig.  266. 

Folly.     Bract.  foL  90  b. 
FATUITY.     [Lat  fatuitas.]     Idiocy. 
Stock  on  Non  Compotes,  Introd.  4 — 6. 

FATUM.  Lat  In  the  civil  law.  Fate; 
a  superhuman  power ;  an  event  or  cause  of 
loss,  beyond  human  foresight  or  means  of 
prevention.     See  Damnum  fatale. 

FATUOUS  PERSONS.  Idiots.  BelPs 
Diet.    Jacob. 

FATUUS.  Lat  In  old  English  law. 
An  idiot  or  fooL  Bract.  foL  420  b.  Fa- 
tuus  et  idiota.     Beg.  Grig.  266. 

Foolish ;  absurd,  indiscreet  or  ill-consid- 
ered. Fatuum  judicium  ;  a  foolish  judg- 
ment or  verdict  Bra^it.  fol.  289.  Ap- 
plied to  the  verdict  of  a  jury,  which,  though 
false,  was  not  criminally  so,  or  did  not 
amount  to  perjury.     Id.  ibid. 

FAUCES  TERRA  Lat  Narrow 
headlands  and  promontories,  enclosing  a 
portion  or  arm  of  the  sea  within  them,  [as 
m  a  gorge,  fauces.']  1  Kent^s  Com.  367, 
and  note.  HaU,  De  Jure  Maris,  10. 
Story,  J.  1  Story's  R.  261,  259. 

FAULT.  \LsX.  culpa.]  In  the  civil 
law.  Negligence;  neglect;  omission  of 
oare.     See  Culpa. 

FAUSENERIE,  Fausinerie.  L.  Fr. 
Forgery.     Britt.  c  4. 

FAUSEOUR.  L.  Fr.  A  forcer,  or 
counterfeiter.  De  fauseours  de  secus,  et  de 
monoye.     Britt,  c.  4. 

YAJJ^ER,  Fauxer,  Faucher.   L.Fr.   To 
falsify  ;  to  counterfeit  or  forge.     Kelham. 
FAUSINE,  Fausyn.    L.  Fr.     Forgery 
or  counterfeiting.     Britt.  c  4,  22. 

FAUTOR.  Lat  [from/arfrtf,  to  favor; 
Lfc  Fr. /autour.]  In  old  English  law.  A 
farorer,  or  supporter  of  others ;  an  abettor. 
Cowell.  Jaoci).  One  who  encouraged  re- 
sistance to  the  execution  of  process.  Stat. 
JFestm.  2,  a  89. 


FAUX,  Falx,  Fause^  Faix.  L.  Fr.  In 
old  English  law.  False ;  counterfeit  Faux 
action;  a  &lse  action.  Litt.  sect  668. 
Faux  money  ;  counterfeit  money.  Stat. 
Westm.  1,  c  15.  Fauxpeys;  false  weights. 
Britt.  c  20.  Faux  serement ;  a  ficdse  oath. 
Stat.  Westm.  1,  c  88.  Yearb.  M.  8  Edw. 
in.  48. 

FAUX.  Fr.  In  the  civil  kw.  The 
fraudulent  alteration  of  the  truth.  The 
same  with  the  LaLfalsum  or  crimen  falsiy 

FAUXER,  Fauser,  Faucker.  L.  Fr.  To 
falsify;  to  forge  or  counterfeit  Fauxer 
le  seal  le  roy,     StaU  Westm^  1,  c  15. 

FAVOR.  [Lat  favor,  from  favere,  to 
fiivor.]  Partiality;  bias;  affection.  See 
Challenge. 

FAVORABILIS.  Lat  Favorable ;  en- 
titled to  &vor;  fevered.  FaTonbilia  in 
lege  8Qnt  Amqi,  doi,  Tita,  libertat.    Things 

favored  in  law  are  the  treasury,  dower,  life, 
and  liberty.  Jetik.Cent.9A.  Favorabiliom 
rei  potiDs  qnam  aetora  habentiir.  Defend- 
ants are  regarded  as  more  entitled  to  favor 
than  plaintms.    Z>i^.  50.  I7.;i25.   Broom's 

Max.  [562.]  Libertas  omnibos  rebni  favon- 
bill  or  eit.  Liberty  is  more  entitled  to  favor 
[more  fevored]  than  any  thing.  Id.  50. 17. 
122 

"FAVOUR  OF  LAW.  What  mean  I 
by  that  ?  The  law  is  equal  and  favoureth 
not  It  is  true,  not  persons ;  but  things  or 
matters  it  doth  favour."  Bacon's  Arg. 
Case  of  the  Postnati  of  Scotland ;  Works, 
iv.  345.     See  maxims  under  Law. 

FAZ.     L.  Fr.     Make.     Kelham. 

FE.  L.  Fr.  Fee.  Kelham.  See 
Fee. 

FEAL.     L.  Fr.     Faithful.     ^n«.  fol.  1. 

FEALTY.  [L  Fr.  feaultS  ;  Fr.  foi ;  L. 
Lat  fidelitas.]  In  feudal  and  English  law. 
Fidelity ;  the  feudal  obligation  by  which 
the  tenant  or  vassal  was  bound  to  his  lord, 
to  hQ  faithful  and  true  to  him,  and  to  per- 
form the  services  incident  to  his  tenure.* 
1  Bl.  Com.  367.  2  Id.  45.— The  bond  of 
fidelity,  obedience  and  service,  by  which, 
generally,  a  subiect  is  bound  to  his  sove- 
reign, particularly  a  vassal  to  his  lord ;  (/- 
dei, chsequii,et  servitii  ligamen,  quogenerali- 
ter  subditus  regi,  particulariter,  vassallus 
domino  astringitur.)  Spelman,  voce  Fi- 
deles,  Fidelitas.  General  fealty  is  other- 
wise, and  more  commonly,  called  allegiance. 
1  Bl.  Com.  367.     See  Fidelitas. 

The  oath  itself,  {ipsum  fdelitatis  jusfu- 
randum,)  by  which  the  feudal  obligation 
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w»8  aasomed,  and  fidelity  to  ihe  lord  sworn 
by  the  tenant  Spelman.  Bract,  foL  80. 
Britt.  c  68.  Feud.  Lib.  3,  tit  4.  LitU 
sect  180.  FUtOj  lib.  2,  c  6.  The  distinc- 
tion between  these  two  senses  of  the  word 
is  not  generally  observed ;  the  oath  being 
considered  as  the  obligatum  itself  2  £L 
Com,  86.  3  Steph.  Corn,  608.  1  Crabb'i 
Real  Prop.  610,  §  110.  See  the  form  of 
the  oath,  Feud,  Lib.  2,  titt  5,  6,  1.  FletCy 
Ub.  3,  c  16,  g  21. 

Fealty  was  always  considered  as  the  es- 
sential feudal  bond  between  lord  and  vassal, 
without  which  no  feud  could  exist  Fide- 
litas  e$t  de  iubetantia  feudi.  Duarenus  de 
Feud,  cited  in  Cowdl,  Feudi  tubttaniia 
m  sola  fidelitate  guce  est  ejus  forma  essen- 
Ualis,  iubsistiL  Dumouliny  tit  des  Fiefs, 
n.  116.  Quyot,  ImL  Feod.  ch.  ^.  Wright 
on  Tenures,  35,  65,  138.  3  Kenfs  Com, 
510.  Hence  it  was  always,  in  England,  an 
indispensable  incident  to  every  land  of 
tenure,  except  frankalmoi^  In  modem 
times,  however,  it  has  faUen  into  disuse, 
and  it  is  no  longer  the  practice  to  exact  its 
performance.  Hargr.  Co.  lAtt,  Note  20, 
lib.  2.  3  ICenfs  Com.  511,  512.  Even  in 
theory,  it  is  now  confined  to  copyhold  ten- 
ures, and  is  usually  respited  by  a  small 
payment  by  the  tenant  1  CrahVs  Real 
Prop.  610,  611,  §770. 

FEAR.  [Lat  metus,  /tmor.]  Apprehen- 
sion of  harm.    See  Metus. 

Apprehension  of  harm  or  punishment,  as 
exhibited  by  outward  and  visible  marks  of 
emotion.  An  evidence  of  guilt  in  certain 
cases.     See  Burr.  Circ.  Evui.  476. 

FEARK  L.  Fr.  To  make.  Kelham. 
See  Faire. 

FEARME.  Sax.  Food,  provisions;  a 
feast  or  entertainment ;  (Lat  cibus,  alimen- 
turn,  ccena.)  Fearme  sillan  ;  to  give  food. 
LL.  Canut.  par.  2,  c.  68,  cited  Spelman, 
voc  Firma.     See  Farm,  Feorme. 

FEASANCE,  Faisance,  Feasaunce,  Fe- 
sance,  Feasans.  L.  Fr.  [from /aire,  to  do.] 
A  doing ;  the  doing  of  an  act  See  Mal- 
feasance, Misfeasance,  Notrfeasance. 

A  making ;  the  making  of  an  indenture, 
release  or  obligation.  Litt.  sect  371. 
Dyer,  56  b,  (Fr.  ed.)  The  making  of  a 
statute.     Keilw.  1  b. 

FEASANT,  Faisant,  Fesaunt.  L.  Fr. 
[from  faire,  to  do.]     Doing. 

FEASOR.  L.  Fr.  [from  faire,  to  do,  to 
make.]  Doer ;  maker.  Feasors  del  estat- 
ute ;  makers  of  the  statute.  Dyer,  3  b. 
(Fr.  ed.) 


FEAT.  L.  Fr,  Done ;  a  deed.  JTW- 
kam.    See  Fait 

FEAW.  L.  Fr.    Fire.    Kdham. 

FECIALES.  Lat  An  order  or  body 
{wllegium)  of  priests  or  heralds  among  the 
Romans,  whose  ofiSce  was  to  declare  war 
and  make  peace.  Cah.  Lex,  OroHusde 
Jur.  Bell.  lib.  2,  c  28,  §  4.  1  Kenfs  Com. 
6.    BrandU, 

FECIAL  LAW.  The  law  rdating  to 
declarations  of  war  and  treaties  of  peace 
among  the  Romans.  So  called  from  the 
feciaUs,  (q.  v.)  who  were  charged  with  its 
execution.*  1  Kenfs  Com.  6.  See  /«* 
feciale. 

FEDERAL,  [from- Lat /oNfttf,  a  league 
or  treaty.]  Founded  upon  or  formed  by 
a  league,  treaty,  or  compact  between  inde- 
pendent states.  The  government  of  the 
United  States  is  a  federal  government,  u 
being  formed  by  the  union  of  several  md^ 
pendent  states,  each  surrendering  a  portion 
of  its  power  to  the  central  authority.  A 
federal  is  strictly  distingni^able  from  a 
national  government,  (though  in  the  United 
States  the  terms  are  often  used  indi&r 
ently,)  the  latter  being  properiy  an  aggre- 
gation of  indiridual  citizens.  The  consti- 
tution of  the  United  States  is  pronounced 
by  Mr.  Madison  to  be  neither  a  national 
nor  a  federal  constitution,  but  a  composi- 
tion of  botL     Federalist,  No.  39. 

FEDERAL.  In  American  law..  Be- 
longing to  the  genera]  government,  or  union 
of  the  states.  Founded  on,  or  organiaed 
under  the  constitution  or  laws  of  the  United 
States. 

FE'E.  An  abbreviation  of  Femwke^  or 
Feme,  (q.  v.)     BritU  c.  93. 

FER  L.  Fr.  and  Eng.  [L.  Lat  feodum, 
feudum  ;  Fr.  fief ;  Scotch, /fu  ;  from  Sax. 
feh,feoh,  a  stipend  or  reward.]  In  feudal 
law.  A  stipendiary  estate,  held  of  a  supe- 
rior by  service,*  1  Steph,  Com,  161.  A 
right  to  the  use  pf  another's  land,  as  a  sti- 
pend for  services  to  be  performed.*  Id. 
163.     Spelman,  voc  Feodum. 

Such  estate  or  right,  held  as  an  inheri- 
tance.*    Id.  ibid. 

The  land  itself,  held  of  a  superior  by 
service.*  Id.  ibid.  Wright  on  Tenures, 
19,  149.  2  Wooddes.  Lett,  6.  See  Feo- 
dum,  Feudum. 

In  early  English  law.  That  which  one 
holds  of  another  by  service,  {quod  qms 
tenet  ab  alio.)  ^^  As  if  one  should  say,  sndi 
a  one  holds  of  me  so  mnny  fees,  by  knight- 
service  ;"  (ut  si  quis  dxeat,  talis  tenet  de  me 
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M  feoda  per  ^erviHum  miliiare.)  Braet 
foL  263  b.  Fleta,  lib.  5,  c  6,  §  27.  2  J?/. 
Cww.  105.     1  Steph.  Com.  219. 

That  which  one  holds  by  any  title  to  him 
and  his  heirs ;  {id quodquis  tenet exqttacun- 
que  caum  sibi^  et  hceredibue  suis,)  Bract  foL 
263  b.  FletOy  lib.  6,  c.  6,  §  27.  Britt.  c  79. 
A  certain  quantity  of  land,  held  on  con- 
dition of  service,  or  held  as  an  inheritance. 
"  He  holds  so  many /ee*."  Bract  ub.  sup. 
**  To  enter  one's  /ee  ;"  {feodum  intrare.) 
Id.  foL  46,  263  b.  Artie.  Cleri,  c.  9.  The 
same  as  to  enter  into  one's  tenement  Bract 
foL  46  b.  "To  distrain  one's/ee;"  {dis- 
tringere  feodum.)  Id.  foL  263  b.  Britt 
c  27.     See  Knighfsfee^  Lay  fee. 

A  seigniory,  manor  or  lordship,  as  a  dis- 
trict of  territory  or  jurisdiction.  Mag. 
Chart  9  Hen.  IIL  c.  2.  "  Out  of  his  fee 
or  seigniory,"  (extra  feodum^  Fr.  hors  de 
Man  fee.)  Co.  lAtt  1  b.  Stat  Marlbr.  c 
2,  15.  "In  the  same  rill,  and  of  the  same 
^,"  {in  eadem  villa,  et  de  eodem  feodo.) 
Bract  foL  36.     Britt  c.  21,  65. 

An  inheritance.  "  To  hold  in/<5e,"  {in 
feodo.)  "  In/e«,  or  for  life,"  {in  feodo,  vet 
adviiam.)  Bract  foL  13  b,  29  b,  30,  31, 
32,  etpamm.     Britt  c  79. 

In  modern  law.  An  estate  of  inheri- 
tance. 2  Bl.  Com.  106.  Litt  sect  1. 
Co.  Litt  1  b.  See  Fee  simple.  This  is 
called  by  Blackstone  the  secondary  mean- 
ing of  the  term,  the  primary  and  original 
one  being,  an  estate  held  of  a  superior.  2 
Bl.  Com.  106,  106.  It  appears,  however, 
to  have  been  the  more  important  meaning 
of  the  two,  as  early  as  the  time  of  Bracton, 
who  mentions  it  first  in  the  order  of  his 
definitions.  Bract  foL  263  b.  Both 
meanings  are  still,  in  England,  essential  to 
the  idea  of  a  fee,  all  lands  being  supposed 
to  be  held  either  mediately  or  immediately 
from  the  sovereign.  1  Steph.  Com.  173. 
See  Tenure.  Fee,  without  other  words, 
means  fee  simple.     Litt  sect  293. 

In  American  law,  a  fee  means  an  estate 
of  inheritance  belonging  to  the  owner  and 
toansmissibie  to  his  heirs.  3  Kenfs  Com. 
514.     4  Id.  3,  4. 

FEE.  [L  Lot  feodum.]  A  reward  or 
compensation  given  to  one  for  the  execu- 
tion of  his  office,  or  for  professional  ser- 
vices; as  to  a  clerk,  sheriff,  attorney, 
counsellor,  or  other  officer  of  a  court 
Chwell.  This  is  the  primitive  meaning  of 
the  word,  (Sax./<jA,  or/eoA,)  from  which 
Spelman  derives  the  term  feodum  or  feu- 
dufn  itsell     Spelman,  voc  Feodum. 

Vol.  L  89 


%*  The  word/ee  occurs  in  precisely  its 
present  form,  in  the  law  French  of  J^rit- 
ton,  and  is  used  without  change  by  the 
best  writers  in  that  language,  to  the  time 
of  Littleton.  Feodum  (q.  v.)  is  the  Latin 
form,  employed  by  Bracton,  and  other  eariy 
English  writers.  The  Lat  feodum  and  Fr. 
fief  (qq.  V.)  are  used  in  the  feudal  law  of 
die  continent  Feu,  (q.  v.)  has  always 
been  peculiar  to  the  law  of  Scotland.  As 
to  the  ultimate  derivation  of  the  word,  (of 
which  these  are  only  different  forms,)  va- 
rious opinions  have  been  entertained. 
Cowell  and  the  author  of  the  Termes  de 
la  Ley,  who  are  followed  by  Lord  Coke, 
derive /<w  from  the  Fr.  fltf.  Co.  Litt  1  b. 
Mr.  Cntbb  considers  it  a  corruption  of 
feud.  Crabh'i  Hiet  Eng.  Law,  382. 
Others  derive  it,  through  the  Lat  feudum, 
from  fides,  (Lomb.  and  ItaL  fede,)  faith  or 
fidelity.  Feud.  Lib.  2,  tit  8,  §  3.  Con- 
nanus,  cited  in  Calv.  Lex.  Webster.  Oth- 
ers, from  the  Germ,  feeb,  war.  Calv.  Lex, 
Others,  again,  from  the  Gr»co-Latin  emphy- 
teusis of  the  Roman  law.  Falgrave's  Rise, 
Ac  p.  ccvL  1  Spencers  Chancery,  32,  note. 
The  most  satisfiactory  derivation,  however, 
both  as  to  form  and  sense,  is  that  adopted 
by  Spelman,  from  the  Sax.  feh,  or  feoh,  a 
stipend  or  reward.  Taking/«oA  as  the  root, 
a  slight  change  in  the  letters,  and  a  much 
slighter  one  in  the  sound  produce /im,  the 
Scotch  word.  These  two  forms  Latinized 
become /eocfum  and  feudum  respectively; 
the  letter  d  being  introduced,  as  Spelman 
observes,  for  euphony.  The  French  form 
fie/^vA  the  same  word/««  in  different  letters, 
the  change  from  final  tf  to  /,  being  a  com- 
mon and  very  natural  one ;  as  in  the  old 
word  farleu,  (q.  v.)  changed  into  farlief. 
In  this  way,  aU  the  old  forms  are  very  sim> 
ply  accounted  for.  In  point  of  sense,  on 
the  other  hand,  the  meaning  of/<^  ox  feoh, 
(wages  or  reward,)  accords  entirely  with 
the  essential  idea  of  the  feudal  grant  of 
land.  The  objection  to  emphyteusis,  as  the 
origin  of  fief  or  fee,  lies  not  more  in  the 
form  than  in  the  meaning;  emphyteusis 
signifying  not  only  a  lease  of  land  for 
agricultural'  purposes,  but  a  lease  for  a 
very  long  term,  if  not  in  perpetuity,  which 
is  hi  from  agreeing  with  the  nature  of  the 
first  feudal  grants.  See  Feud,  Feudum. 
Besides,  if  emphyteusis  supplied  the  proper 
idea,  i1>  is  difficult  to  see  now  these  grants 
came  to  be  so  long  called,  (as  they  first 
were)  beneficia.  The  same  oojection  ap- 
pears to  be  applicable  to  the  word  ficUs,  as- 
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the  origin  of  ftty  which  is  the  opinion 
adopted  by  Webster.  \ifide%  {fedth)  con- 
stitated  so  essential  an  idea  in  the  nature 
of  the  feudal  mnt,  it  is  probable  that  sach 
mnt  would  have  been  at  first  called  in 
laiJdn  feuduniy  instead  of  benefieium,  (q.  ▼.) 
But  the  word  feudum  does  not,  according 
to  the  best  authority,  occur  in  records 
until  the  eleventh  century,  long  after 
the  establishment  of  the  system.  See 
Feudum.  ^ 

If  Spelman's  opinion  be  correct,  that 
the  old  Saxon  was  the  more  ancient  dia- 
lect of  the  German,  it  may  not  be  too  much 
to  assume  \hatfeok was  theprimitive  word 
used  among  the  ancient  Cfermans,  to  de- 
note a  stipend  or  reward,  and  would 
naturally  be  applied  to  any  Idnd  of  propei^ 
ty  bestowed  as  a  consideration  for  services. 
That  grants  of  land  in  this  shape  were  not 
unknown  to  the  nations  of  Northern  Eu- 
rope at  a  very  eariy  period,  appears  strik- 
ingly (as  Sir  William  Blackstone  has  ob- 
served) from  what  is  recorded  by  the 
historian  Florus  of  the  Cimbri  and  Teutones 
on  their  irruption  into  Italy,  about  a  cen- 
tury before  the  Christian  era.  It  is  said 
that  they  requested  to  have  a  grant  of  land 
made  to  them  as  a  stipend,  for  which  they 
would  perform  military  and  other  services, 
{ut  martius  populus  aliquid  sibi  terrsD  daret 
quasi  stipendium,  cceterum^  ut  vellet,  mard- 
ius  atque  armis  iuU  uteretur,)  L,  Florus, 
lib.  8,  c  8.  It  is  not  therefore  unreasonable 
to  suppose  that  when  the  feudal  system 
came  to  be  introduced,  the  grants  of  land 
under  it  were  actually  called,  in  the  Ver- 
nacular of  those  nations  who  were  of  Ger- 
man origin,  feohs  or  feus.  The  adoption 
of  the  Latin  word  hineficia  as  the  eaniest 
appellation,  on  record,  of  the  feudal  grants, 
may  be  accounted  for,  on  the  ground  of  its 
more  fully  expressing  what  was  then  the 
leading  idea  of  those  grants,  viz. :  a  thing 
bestowed  by  the  mere/ai?or  of  the  giver  or 
lord,  and  resumable  by  htm  at  pleasure. 
Feud.  Lib.  1,  tit  1,  §  1.  Lib.  2,  tit  28, 
§  1.  It  was  also  a  pure  and  genuine  Latin 
word,  which  may  have  recommended  it  at 
a  time  when  the  practice  of  framing  barba- 
rous Latin  from  Teutonic  and  other  stocks 
had  not  become  fully  established.  When, 
however,  the  feudal  grants  became  heredi- 
tary, it  was  found  necessary  to  adopt  a 
new  name,  the  estate  of  the  tenant  being 
of  a  more  permanent  and  stable  character 
than  was  properly  expressed  by  the  word 
hts^^fieium.    At  this  very  point  in  history 


the  ^otA  feudum  first  occmn,  a  clealiybs^ 
barons  or  low  Latin  term ;  readily  framed, 
we  may  suppose,  by  adding  to  the  v€^ 
nacular/foA  or  feu,  Uie  usuid  Latin  tenni- 
nation.  What  strengthens  this  snppodr 
tion  is  the  fact  that  feok  now  conveyed 
with  great  accuracy  the  leading  idea  of  a 
feudal  estate,  viz. :  an  interest  in  land  h^ 
as  a  stipend,  wages  or  reward  for  military 
service,  being  in  the  nature  of  a  considem- 
tion,  or  quid  pro  quo,  and  therefore  con- 
sidered more  a  matter  of  right,  Xhsufavw. 
The  first  form  of  feok  or  feu  itself  as  a  term 
of  law,  seems  to  have  been  the  FreDdi 
fef.  See  Fief.  From  this  it  b  not  vmr 
probable  the  word  fee  was  formed  by  the 
Normans  and  introduced  into  England; 
the  Scotch  adopting,  with  less  alteration  of 
sound,  the  form  feu.  It  maj  be  added 
that  the  «)  in  the  Eng'^hfeodal,fwfma^ 
enfeoff,  and  the  L  Lat  feodum,  feoff ame^ 
turn  and  feoffare,  points  very  diatancUy  to 
feoh  as  its  origin,  and  indeed  can  be  ac- 
counted for  in  no  other  way. 

FEE-FARM.  [L  Fr./e6/«in«;  LLst 
feodi  firma;  Sc  feuferme;  liteivlly,  the 
farm  of  a  fee.]  In  English  law.  A  tenim 
of  lands  in  fee,  at  a  certain  ham  or  rent 
Mag.  Cart.  9  Hen.  IIL  c  27.  Id.  JokasL 
c  37. — Land  held  of  another  in  fee,  in  con- 
sideration of  an  annual  rent,  and  without 
homage,  [fealty,]  or  any  other  services  than 
were  actually  ^>ecified  in  the  deed  of  fedff- 
ment  by  which  the  estate  was  created. 
Cowell  Britt.  c  96.  2  InsL  44.  Bat, 
according  to  Spelman  and  others,  hskj 
was  due  m  any  case.  Spelman,  voc.  Feodi 
firma,  Termes  de  la  Leg. — ^An  estate  par- 
taking of  the  character  both  of  a  lease  (or 
farm,)  and  a  fee ;  or,  in  oth^  words,  an 
estate  in  fee,  subject  to  a  perpetual  {fitrm 
or)  rent  Ifargr.  Co.  Litt  Note  285,  lib. 
2.  2  Bl.  Com.  43.  2  Steph.  Com.  27. 
See  Feodi  firma.  In  the  old  books,  fran- 
chises are  said  to  be  granted  in  or  to  fee 
farm.  BritL  foL  2.  Stat.  Wesim.  1,  c  81. 
FUta,  Ub.  2,  c  60,  §  30. 

FEE-FAKM  RENT.  The  rent  reserved 
on  granting  lands  in  fee  farm ;  the  amount 
of  which  must  have  been  at  loast  one-fourth 
of  the  value  of  the  lands  at  the  time  of  its 
reservation.  Co.  Litt.  148  b.  It  might  be 
one-third,  or  even  one-halt  Spelman^  roe. 
Feodi  firma.  Termes  de  la  Leg.  Britten's 
words  are,  a  respondre  pur  eux  par  om  U 
verreg  value,  ou  plus  ou  megns  ;  (to  answer 
for  them  yearly  the  trae  value,  more  or 
less.)    Britt.  c.  66. 
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Some  writers  uae  fee  farm  to  signify  not 
onij  the  estate  itself  (see  Feefarm^)  bat 
the  rmt  resenred  on  it,  taking  the  word 
farm  itself  in  the  sense  of  rent .  Hargr, 
Co,  LitL  Note  285,  lib.  2.  In  that  sense, 
the  addition  of  the  word  rent  is  clearly 
snperfluons.  Bat  as  farm  also  signifies  a 
lease,  it  seems  to  be  more  accnrate  to  em- 
ploy the  expression /ee/arm  to  denote  the 
estate,  and  fee-farm  rent  the  rent  reserved 
oat  of  it.     See  Farm, 

FEE  SIMPLE.  [L.  Lat  feodum  sim- 
plex,] A  pare  fee ;  an  absolate  estate  of 
inheritance ;  that  which  a  person  holds  in- 
heritable to  him  and  his  heirs  forever. 
Litt,  sect  1.  Co,  lAtt.  1  b.  2  Bl  Com, 
106.  Termes  de  la  Ley.  An  estate  to  a 
man  and  his  heirs  forever.  Hale's  Anal, 
sect  XXX,  See  Fee,  Called  simple,  that 
is,  pure,  becanse  clear  of  any  condition, 
limitation,  or  restriction  to  particnlar  heirs ; 
being  descendible  to  the  heirs  general, 
whedier  male  or  female,  lineal  or  collateral. 
2  Bl,  Com.  106.  Co.  Litt,  1  b,  2  a.  See 
Simple,  Fee,  however,  itself^  withoat  the 
addition  of  the  word  simple,  imports  the 
same  thing.  Litt,  sect  293.  Spelman,  voc. 
Feodum,  It  is  the  largest  estate  and  most 
extensive  interest  that  can  be  enjoyed  in 
land,  being  the  entire  property  therein.  2 
Bl,  Com,  ub,  sup,  Jbitt.  sect  11.  Spel- 
man, voc.  Feodum,  4  Kenfs  Com,  6.  It 
is  created  in  deeds  by  the  word  "  heirs,^^ 
(to  sach  a  person  and  his  heirs,)  which  is 
the  proper,  and,  at  common  law,  the  indis- 
pensable word  for  that  parpose,  and  cannot 
be  sapplied  by  any  other,  even  "  AetV"  in 
the  singalar.  Co,  Litt,  8  b.  2  Preston  on 
Estates,  8.  But  see  4  KenCs  Com,  5,  note. 
So  that,  if  a  conveyance  be  "  to  a  man  for- 
ever," or  "  to  a  man  and  his  assigns  for- 
ever," or  "  to  a  man  and  his  heir,"  he  will 
have  bat  an  estate  for  life.  Term^s  de  la 
Ley,  WhartofrCs  Lex,  4  Kenfs  Com.  6,  6. 
This  rule,  however,  has  been  modified  in 
regard  to  wills ;  and,  in  American  law,  in 
some  cases  entirely  abolished  by  statnte. 
7<i.  6 — 8,  and  notes.  1  Hilliard^s  Real 
J^rop,  609.     See  ffeirs, 

FEE  TAIL  [L  Fr.  fee  taiUe  ;  L.  Lat 
feudum  talliatum  ;  from  Fr.  tcUller,  to  cat] 
A  limited  or  restrained  fee ;  literally  a  cut 
fee.  An  estate  of  inheritance  limited  and 
restrained  to  some  particular  heirs  of  the 
person  to  whom  it  is  granted,  in  exclusion 
of  others.  2  Crabb's  Real  Prop,  22,  28, 
§  971.  Called  tail,  that  is,  cut,  according 
to   some,  because  cut,  clipped,  or  pared 


down  {amputatur  et  rescinditur,)  to  certain 
heirs.  Spelman,  voc.  Feodum.  8  Co.  27. 
Cowell,  And  this  accords  with  the  mean- 
ing oifeudum  talliatum  among  the  feudists ; 
a  mutilated  or  truncated  inheritance,  a  fee 
curtailed  of  its  proper  quantity  or  extent 
According  to  others,  because  it  is  a  particu- 
lar estate  cut  out  of  the  old  conditional  fee 
simple,  by  the  operation  of  the  statute  de 
donis,  Crabb's  Hist,  111.  2BI,  Com,U2, 
1  Steph,  Com,  228.  2  Crabb's  Real  Prop. 
21—23,  §§  970,  971.  As  to  fees  tail  in 
American  law,  see  4  Kenfs  Com.  14 — 19, 
and  notes. 

FEEL.     L.  Fr.     Faithful     Kelham. 

FEET,  Feat.  L.  Fr.  Made;  done. 
Kelham. 

FEEZ,  Feetz.  L.  Fr.  Pensions;  fees. 
Kelham, 

FEEZ.  L.  Fr.  Times.  Kelham.  Au- 
tre feez;  heretofore.    Id. 

FEFFE.  L.  Fr.  A  feoffee.  Britt.  c 
34,  42. 

FEFFEMENT,  Fefment,  L.  Fr.  A 
feoffment  Britt.  c.  34,  47.  Mem.  in 
Scacc.  P.  23  Edw.  L 

FEFFOUR.  L.  Fr.  A  feoffor.  Britt. 
c.  34,  42. 

FEGANGL    [from  Sax.  feh,  money  or 
goods,  and  gange,  to  go.]    In  old  European 
law.     A  thief  caught  in  the  act  of  goiuj 
off  with  the  thing  stolen.     LL.  Longi 
lib.  1,  tit  25,  1.  2.     Spelman. 

FEL     L.  Fr.     Faith.     Kelham. 

FEIGNED  ISSUE.  In  practice.  An 
issue  produced  in  a  pretended  action  be- 
tween two  parties,  for  the  purpose  of  trying 
a  single  question  of  fact,  which  it  becomes 
necessary  to  determine  in  the  progress  of  a 
cause.*  It  is  frequently  directed  by  a 
court  of  chancery,  to  determine  the  fact  of 
adultery,  of  the  validity  of  a  will,  he,  and 
sometimes,  though  rarely,  by  a  court  of 
law.  The  issue  is  produced  upon  a  declara- 
tion, and  plea ;  the  plaintiff  declaring,  by 
a  fiction,  that  he  laid  a  wager  of  so  much 
with  the  defendant,  that  a  certain  fact  was 
so,  and  then  avers  that  it  is  so,  and  there- 
fore demands  the  sum  wagered ;  the  de- 
fendant admitting  the  feigned  wager,  but 
denying  that  the  lact  is  so.  Issue  is  there- 
upon joined  as  to  the  fact,  and  brought  to 
trial  like  any  other  issue  of  fact,  and  the 
verdict  of  the  jury  detei:iaines  the  question. 
3  Bl,  Com.  462. 

This  has  sometimes  been  defined  2kfia- 
titioiM  issue.  The  fiction,  however,  is  not  in 
the  issae,  which  is  real,  as  are  the  plcad- 
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iDgs ;  but  in  the  aeiiom  which  i«  sapposed 
to  be  brought,  and  in  the  state  of  hcU 
(the  wager,)  upon  which  it  ia  founded, 
which  in  reality  have  no  existence.  By  the 
English  statute  8  dc  9  Vict  c  109,  s.  19, 
any  question  of  fact  may  now  be  referred 
to  a  jury,  by  any  court  cither  of  law  or 
equity,  in  a  direct  form,  in  lieu  of  a  feigned 
issue.     4  Steph.  Com.  28. 

FEINT  ACTION,     ^ee  Faini  actum. 

FEISOIL  L.  Fr.  A  doer;  an  actor; 
one  who  does  a  criminal  act ;  an  offender. 
Yearh.  Add.  T.  2  Edw.  IIL  14,  17.  /Ws- 
tmr$  ;  makers.     Keiham. 

FELAGUS.  L.  Lat  [from  Sax.  fe, 
fisith,  and  lag,  bound]  In  Saxon  law. 
One  bound  or  pledged  for  another.  A 
friend  who  was  bound  in  the  decennary  for 
the  good  behaviour  of  another ;  called  by 
Spelman  soctt^  individuus,  and  vita  comes  ; 
an  inseparable  companion,  or  companion  for 
life.  Spelmofiy  in  voc  A  sworn  brother. 
LL.  Will.  Cong,  cited  in  Blount.  The/<- 
las^ui  was  a  very  important  person  in  the 
Saxon  law,  and  took  the  place  of  a  man's 
parents  or  lord,  where  he  had  neither.  LL. 
Edw.  Conf.  cc.  16,  35.  From  this  word, 
changed  'm\o  ftlatoc  by  the  Anglo-Normans, 
Spelman  derives  the  ^ord  fellow. 

FELE,  Feal.  L.  Fr.  FaithfiiL  See 
Feal. 

FEW.  L.  Lat  A  felon.  Bract.  foL 
30.  See  Felon.  FUta,  lib.  1,  c.  28,  §  11. 
Id.  lib.  3,  c  10,  §  2. 

FELO  DE  SE.  L.  Lat  [L.  Yv.  felon 
de  luy  metme.^  A  felon  of  himself;  a  self 
murderer.  Finch's  LaWy  lib.  3,  ch.  20. 
One  who  deliberately  puts  an  end  to  his 
own  existence,  or  commits  any  unlawful 
malicious  act,  the  consequence  of  which  is 
his  own  death ;  as  if,  attempting  to  kill 
another,  he  runs  upon  his  antagonist's 
sword,  or  shooting  at  another,  the  ^n 
bursta,  and  kills  himself.  Hawk.  P.  C.  b. 
1,  ch.  27.  1  Uaies  P.  C.  413.  The  par- 
ty must  be  of  years  of  discretion,  and  in 
his  senses,  else  it  is  no  crime.  4  Bl.  Com. 
189.     4  Stq)h.  Com.  109. 

*^*  Suicide  (in  the  sense  of  intentional 
self  destruction^  has  always  been  regarded 
as  a  crime  in  English  law,  punished  with 
forfeiture  of  goods  and  chattels,  and,  until 
recently,  branded  by  an  i^ommious  burial 
in  the  highway,  with  a  sta^e  driven  through 
the  body.  4  Chitiy's  Bl.  Com.  190.  By 
the  act  of  4  Geo.  IV.  c.  52,  §  1,  this  bar- 
barous kind  of  burial  was  abolished,  and 
the  bodies  of  suicides  were  directed  to  be 


interred  in  chvdijrarda,  or  other  ccdiBvy 
burial  grounds,  bnt  under  nuffked  eirciiBh 
stances  indieative  of  the  kw's  abhocreBce 
of  the  crime ;  the  interment  being  ordered 
to  take  place  at  nighty  and  without  ^ 
performance  of  any  C^riitioM  riiet.  Id. 
ibid.  note.  Suicide  does  not  seem  to 
be  regarded  as  a  crime  in  the  United 
States. 

FELON.  LFr.andEng.  [L.Lat/?la] 
One  who  has  committed,  or  is  gaihy  <m 
felony.     See  FeUmy. 

¥EIX)mA,  FaUamia.  L.Lat  Feloey. 
Bract.  foL  29  b,  30.  In  feUmim;  ido- 
niously.  Id.  foL  121,  138,  146.  Fehmk 
dc  sft/wo  ;  felony  of  himself     Id.  (oL  150. 

In  the  feudal  kw.  The  act  or  ofience 
by  which  a  vassal  lost  or  forfeited  his  fee. 
Fallonia  est  culpa  teu  infuria  propterqwam 
va$allu$  amitiit  feudum.  Mottiau.  di 
Feud.  SpelmoHy  too.  jFWo.  Cah.  Lex. 
voc  Fallcmku  It  might  also  be  committed 
by  the  lord  against  the  TassaL  Feud.  Uk 
2,  tit  47. 

Any  capital  crime.  Feud.  Lib.  2,  tit 
26,  §  24.     Hotom.  de  Verb.  Feud. 

Fel«iia  inplicttor  li  qntUket  pftdititit 
Felony  is  implied  in  every  treason.  S 
Inst.  15. 

FELONICK  L.  Lat  Felooioiisly. 
Anciently  an  indispensable  word  in  indict- 
ments for  felony,  and  classed  by  LordCoice 
among  those  voces  artisy  (words  of  sii») 
which  cannot  be  expressed  by  anypm- 
phrasis  or  circundocution.  4  Ot>.  39.  Ck 
Litt.  Z9\  a.  4  Bl.  Com.  307.  BrMtoi 
uses  the  expression  infeUmiOj  whkh  inett» 
the- same  thing.     See  Fdcma. 

FELONIK  .  L.  Fr.  Felony.  BritL 
c  1,  4,  5,  6,  20,  22.  Quyoty  Inst  Feed. 
ch.  12. 

FELONIOUa  Having  the  quality  of 
felony.     See  Felony. 

Criminal.  2  N.  Y.  Rev.  St.  [702,1 587, 
§  31.  2  Compiled  Law  cf  iTidbtpva, 
1568,  sec  19.  This  is  rather  the  pop«br, 
than  the  technical  meaning.  In  a  late 
Ohio  case,  it  was  said  that  ^under  ov 
criminal  code,  the  word/eiontowa,  akhoi^ 
occasionally  nsed,  expresses  a  significatioa 
no  less  vague  and  indefinite  than  the  word 
erimiwdf  BarUey,  i.  4  OUo  SL  R 
542. 

FELONIOUSLY.  \L.¥r.feloni9ement; 
L.  Lat  felonick]  An  indispensaUe  word 
in  modem  indictments  for  felony,  sAfekmiu 
was  in  the  Latin  ibnns.  4  BL  Cosn.  307. 
See  Fekmios.      Made   i^onymooa  wi& 
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^'eriminaUy;'  by  2  N.  Y.  lUv.  St.  [702,] 
587,  §  81.  2  Comp,  Laws  of  Michigan, 
1568,  sec.  19.     24  Missouri  R  880. 

FELONIOUS  HOMICIDE.  In  crimi- 
nal Uw.  The  offence  of  killing  a  human 
creatare  of  an j  age  or  sex,  without  jostifi- 
eation  or  excuse.  4  Bl,  Com.  188.'  There 
are  two  degrees  of  this  offence,  manalaogh- 
ter  and  murder.  Id.  190.  4  Steph.  Com. 
108,  111. 

FELONISEMENT.  L.Fr.  Felonious- 
ly.   Britt.  c.  22. 

FELONY.  [L.  Lat  feloniu,  fallania  ; 
from  Sax.  feh,  fief,  feud,  or  fee;  and 
Germ.  Ion,  price  or  value ;  the  cost  of  one's 
fee,  (Lat  preHum  feudi ;)  or  from  Sax. 
fcden,  felek,  to  fail,  fall,  offend.  Spelman,] 
In  fendid  law.  An  act  or  offence  on  the  part 
of  the  vassal,  which  cost  him  his  fee  ;  or, 
in  consequence  of  which  his  fee  fell  into 
the  hands  of  his  lord,  that  is,  became  for- 
feited. See  Felonia.  Perfidy,  ingratitude 
or  disloyalty  to  a  lord.  Guyot,  Inst.  Feod. 
ch.  12. 

\*  The  word  feUmy  is  clearly  derived 
from  the  felonia  of  the  feudal  law,  though 
the  latter,  according  to  Dr.  Wooddesson, 
rarely  occurs  in  any  ancient  code.  It  is  to 
be  met  vrith,  however,  in  the  collection  of 
Sicilian  laws  by  Lindenbrog,  and  more  fre- 
quently in  the  Books  of  Feuds.  Feud.  Lib. 
2,  titt  37,  38,  47.  2  Wooddes.  Lect.  306, 
note.  Spelmanj  voc  Felo.  Though  pro- 
perly denoting  merely  the  forfeiture  of  a 
fee,  it  seems  to  have  acquired  the  same 
sense  it  bears  in  the  common  law,  viz.,  a 
lieinoas  crime  of  any  sort  Hotoman  (de 
Verb.  Feud.)  defines  it  to  be  any  capital 
offence ;  {quodvis  capitals  f acinus.)  Cow- 
elL     See  Felonia. 

Of  the  two  etymologies  of  this  word 

g'ven  by  Spelman,  (supra,)  Sir  William 
lackstone  has  adopted  that  which  derives 
it  from  the  two  words  fee  and  Ion.  4  Bl. 
Oom»  96.  Dr.  Wooddesson  prefers  that 
frora  fcBlen,  and  considers  the  other  deriva- 
tion far  fetched.  2  Wooddes.  Lect.  306. 
It  is  a  very  judicious  remark  of  the  writer 
last  quoted,  on  the  subject  of  etymology, 
that  **  words  are  oftener  deduced  from  some 
other  single  word,  than  from  two  or  more." 
Id.  ibid.  The  practice  of  dividing  words 
into  parts,  and  attempting  to  account  for 
the  formation  of  each  part  as  a  distinct  and 
original  element  of  composition,  has  often 
led  to  the  most  fantastic  and  absurd  de- 
rivations. See  Agreamentum,  Testament. 
FBIX)N Y.     [L.  Fr.  feUmie  ;  L.  Lat  > 


/onto.]  In  criminal  law.  An  offence  which 
occasions  a  total  forfeiture  of  either  lands 
or  goods,  or  both.     4  Bl.  Com.  96,  98. 

An  offence  punishable  by  forfeiture,  and 
also  by  death  or  other  punishment  /dL 
ibid.  See  4  Ohio  St.  R.  642.  1  Wiscon- 
sin R.  184,  188. 

An  offence  punishable  by  death,  or  by 
imprisonment  in  a  state  prbon.  2  N.  Y. 
Rev.  St.  [702,]  687,  §  30.  2  Comp.  Laws 
of  Michigan,  1668,  sec.  18, 

An  offence  punishable  by  imprisonment 
in  a  state  prison.  Rev.  Stat,  of  Wisconsin^ 
(1868,)  979.  See  1  Wisconsin  R.  184, 
188.     1  Parker's  Crim.  R.  39. 

*^*  This  term,  and  its  peculiar  import  of 
fcfifkture,  are  derived  from  the  feudal  law, 
(supra '^  and,  in  England,  forfeiture  is  still 
the  true  criterion  of  felony.  4  Bl,  Com.  97. 
4  Steph.  Com.  61.  The  punishment  of 
death  also  enters,  in  a  great  degree,  (though 
not  necessarily  nor  uniformly,)  into  the  idea 
of  felony.  4  BL  Com.  97,  98.  Hence, 
Blackstone  has  defined  it  to  be  ''  an  offence 
which  occasions  a  total  forfeiture  of  either 
lands  or  goods,  or  both,  at  the  common 
law,  and  to  which  capital  or  other  punish- 
ment may  be  superadded,  according  to  the 
degree  of  guilt"  Id.  96.  In  American 
law,  forfeiture  as  a  consequence  of  crime 
being  generally  abolished,  the  word  felony 
has  lost  its  original  and  characteristic  mean- 
ing, and  is  ra^er  used  to  denote  any  high 
crime  that  is  punishable  by  death  or  im- 
prisonment See  the  New-York  definition, 
suprcu  United  States  Digest,  Felony.  In 
a  late  Ohio  case,  it  was  said,  "  The  term 
felony  has  no  distinct  and  well-defined 
meaning,  applicable  to  our  system  of  crimi- 
nal jurisprudence."  Bartley,  J.  4  Ohio  St. 
R  642.  Felony  is  indeed,  properly,  rather 
a  generic  term,  denoting  a  certain  class  of 
ounces,  than  any  one  in  particular.  In 
England,  it  includes  all  capital  crimes  be- 
low treason,  and,  strictly,  treason  also.  4 
Bl.  Com.  96,  98.     3  Inst.  16. 

FELONY,  COMPOUNDING  OF.  See 
Compounding  felony. 

FEM.  A  form  of  writing  feme,  (q.  v.) 
Frequent  in  Coke  and  other  old  writers. 

FEME,  Fem,  Femme,  Fam.  L.  Fr. 
[from  Lat  femina.]  A  woman ;  a  wife. 
Si  prent  la  feme  h  ferns  ;  if  he  take  the 
woman  to  wife.  lAtt.  sect  666.  Le  baron 
et  la  feme  sontforsque  come  une  person  en 
ley  ;  the  husband  and  the  wife  are  but  one 
person  in  law.     Id.  ibid. 

FEME  COVERT,  Femme  Couverte.    L. 
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Fr.  [L.  Lit  femina  co-opertaJ]  A  mar- 
ried woman.  1  £1.  Com,  442.  2  Steph. 
Com.  298.     See  Covert  baron^  Cowrturt. 

FEME  SOLK  L.  Fr.  [Lat  femina 
aofa.]    A  sole,  single  or  nnmarried  woman. 

FEME  SOLE  TRADER,  (or  MER- 
CHANT.) In  Endifih  law.  A  married 
woman,  who,  by  the  cnatom  of  London, 
trades  on  her  own  account,  independently 
of  her  husband ;  so  called,  because,  witn 
respect  to  her  trading,  she  is  the  same  as 
It  feme  $ole,  Jacob,  Cu»U  of  Lond.  cited 
8  Burr.  1776.     Cro.  Car.  68. 

The  term  is  applied  also  to  women  de- 
serted by  their  husbands,  who  do  business 
9A  femes  sole.     1  Peters^  R.  106. 

FEMELE.  LFr.  Female.  SoitmasU 
9oit  femele  ;  be  it  male  or  female.  Britt. 
c  18. 

FEMME.  Lu  Fr.  A  woman  or  wife. 
BritL  c  24,  102,  108.     See  Fem€. 

FENATIO,  Feonatio.  L.  Lat  [from 
Fr.  faon^  a  fawn.]  In  forest  law.  The 
fawning  of  deer;  the  fawning  season. 
Spelman. 

FENCE,  (or  FENSR)  In  old  Scotch 
law.  To  defend  or  protect  by  formalities. 
To  "  fence  a  court"  was  to  open  it  in  due 
form.  Before  proceeding  witn  the  trial,  an 
officer  proclaimed  that  the  business  of  the 
court  was  now  commencing,  and  interdict- 
ing all  manner  of  persons  from  disturbing 
their  proceedings.  This  was  called/fnctn^, 
q.  d.  defending  or  protecting  the  court 
against  all  intrusion  or  molestation.  1 
Pitc.  Crim.  Trials^  part  1,  p.  76,  and  note. 
Id.  p.  46,  and  note.  A  fenced  court  is 
called,  in  the  old  Scotch,  "  ane  defcnsat 
court"    Id.  part  2jp.  330.    See  Ajfirmare. 

FENCE  MONTH.  [L.  Lat  mensis 
prohibitioniSy  mensis  vetitus.]  In  forest 
law.  The  prohibited  month.  A  period  of 
thirty-one  days  in  the  year,  during  which 
time  it  is  unlawful  for  any  man  to  hunt  in 
the  forest,  because  at  that  time  the  female 
deer  are  fawning.  This  period  commences 
fifteen  days  before  midsummer,  and  con- 
tinues until  fifteen  days  after.  It  is  also 
called  defence  months  for  the  same  reason, 
defence  meaning  prohibition  ;  or,  according 
to  some,  because  the  deer  are  then  to  be 
defended  from  the  annoyance  of  sportsmen 
and  others.  Termes  de  la  Ley.  Manwood. 
Cowell.     Spelman.     Blount. 

«  FENCES"  pass  under  the  word  **land." 
1  Comstock's  R.  664.     See  Railfences. 

FENGELD.  Sax.  [from  fen,  enemies, 
and  ffeldf  money  or  tribute.]     In  Saxon 


law.    Money  or  tribute  exacted  for  the 
repelling  of  enemies.     Spelman.     CoweU. 

FE0BLE8CK  L.  Fr.  Weakness.  Ed- 
ham. 

FEOD.  [L.  Lat  feodum.]  Supposed 
by  some  to  be  the  primitiye  word  expret- 
siye  of  a  feudal  grant  or  estate ;  and  froo 
which  the  Lat  feodum  was  immediatelT 
formed ;  (Sax.  feohod,  from  feok,  a  stipend, 
and  hodj  state  or  condition.  Spelmatk. 
Or,  feeodh^  from  /ff,  a  stipend,  and  odh, 
property.  2  Bl.  Com.  46,  note.)  ITie 
better  opmion,  howeyer,  seems  to  be  that 
feodum  was  formed  simply  from  feok,  the 
primitiye  word ;  and  that  feod  is  maelj. 
the  Anglicized  form  of  feodum^  as  feud  is 
of  feudum.  See  Feodum^  Feoh.  It  is  not 
used  b^  Blackstone,  though  its  deriratiTe 
feodal  18  uniformly.     See  Feodal,  FeudutL 

FEODA.  (pL  of  feodum,  q.  v.)  h 
old  English  law.  Fees.  C^m  feodis  et 
proficuis;  with  the  fees  and  profits.  PlowL 
12a,aix. 

FEODAL.  [L.  Lat  fiodalis.]  Belatiiig 
to,  belonging  to,  or  having  the  quality  of 
K  feody  fetid y  or  fee;  feudal  2  BL  Com. 
44,  et  passim,  in  book  2,  chap.  4.  CotM. 
This  word  is  uniformly  used  oy  Blacksttme 
in  preference  to  feudal,  probid>ly  after  the 
example  of  the  old  writers,  and  the  con- 
stant use  of  feodum  in  Bracton,  the  Re- 
gister and  Magna  Charta,  instead  of /w- 
dum.  So  the  Lat  feodalis  generally  ocGim 
in  the  Scotch  writers. 

FEODAL  ACTIONS.  Real  actions; 
so  called  in  the  old  books,  as  originaDy  re- 
lating to  feoda,  fees,  or  estates  in  land. 
Mirr.  c  2,  §  6.     S  BL  Com.  117. 

FEODALITY, /Vik/a/»/y.  OuUtfio- 
dalitas.]  Fidelity  or  fealty.  CaweH.  See 
Fealty. 

FEODARY,  Feudary.  [L.  Lat  feuda- 
tarius."]  In  English  law.  An  ancient 
officer  of  the  court  of  wards,  appomted  by 
the  master  of  that  court  by  virtue  of  the 
statute  32  Henry  VIIL  c.  46.  Abolished 
by  Stat  12  Car.  11.  c  24.  CowdL  Kern- 
netfs  Gloss,  ibid. 

FEODATORY,  Feudatory.  In  feuddl 
kw.  The  grantee  of  a  feod,  feud  or  fee ; 
the  vassal  or  tenant  who  held  his  estate  bj 
feudal  service.  Termes  de  la  Ley.  Blad:- 
stone  uses  feudatory.     2  BL  Com.  46. 

FEODI  FIRMA,  L.Lat  In  old  £i^ 
lish  law.  Fee  turn ;  the  £um  of  a  f^ 
Artie.  Mag.  Cart.  Jokan.  c  27.  In  the 
charter  of  9  Hen.  HL  it  is  written  as  one 
word>  feodifirma. 
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Feodi  firmarius ;  the  lessee  or  burner 
of  a  fee ;  a  fee-flEurmer ;  one  who  held  in 
fee  ferm.      Bract.  foL   166  b.     See  Fee 

FEODUM.  L.  Lat  [from  Sax.  feok,  a 
stipend,  or  fee.]  In  old  English  law.  A 
fee ;  the  same  as  fetidum.  See  Fee^  Feti- 
dum.  This  is  Uie  word  uniformly  em- 
ployed by  Glanville  and  Bracton  to  denote 
an  estate  of  inheritance,  and  an  estate  held 
of  another  by  service,  instead  of  fevdum^ 
which  is  invariably  used  by  the  continental 
feudists.  Spelman.  Feodum  eat  id  quod 
guts  tenet  ez  quaeunque  caum^  sibi  et  hce- 
redtbus  mis;  fee  is  that  which  one  holds  by 
any  title,  to  him  and  his  heirs.  Bract, 
foL  263  b.  Item  dicitur  feodum  alio  modo 
— quod  quis  tenet  ah  alio  ;  that  also  is  called 
fee  in  another  sense,  which  one  holds  of 
another.  Id.  ibid,  Fleta,  lib.  5,  c.  5, 
§  27.  Feodum  is  also  the  form  used  in 
the  Register,  and  Magna  Charta.  Bep. 
Orig.  2,  3,  226.  Mag.  Chart.  9  Hen.  IIL 
cc.  32,  36.  The  same  form  is  used  by 
Littleton.  Feodum  idem  est  quod  hceredi- 
fas  ;  fee  is  the  same  as  inheritance.  Litt. 
sect  1 .  Spelman  uses  feodum  and  feudum 
indifferently. 

Feodum'laieum  ;  a  lay  fee.  Olanv.  lib. 
13,  c.  23.  Bract.  foL  175.  Magna  Charta^ 
c  18.     SeeZay/ee. 

Feodum  militiSy  or  mUitare  ;  a  knight's 
fee.  2  Bl.  Com.  62.  1  Steph.  Com.  176. 
See  KnigMs  fee. 

Feodum  improprium ;  an  improper  or 
derivative  fee  or  feud.  2  Bl.  Com.  68. 
See  Feudum  improprium. 

Feodum  proprium;  a  proper,  pure  and 
original  fee  or  feud,  regulated  strictly  by 
the  old  fundamental  rules  of  feudal  tenure 
and  succession.  2  BL  Com.  58.  See 
Feudum  proprium. 

Feodum  simplex  ;  fee  simple ;  a  simple 
or  pure  fee.  Litt.  sect  1.  See  Fee  simr 
pU. 

Feodum  talliatum  ;  fee  tail ;  a  fee  en- 
tailed ;  a  cut  fee.  Litt.  sect  13.  See  Fee 
taU. 

*^*  Feodum  has  the  merit  of  pursuing 
more  closely  than  fettdum^  the  form  and 
sound  of  the  primitive  feohj  from  which 
there  is  little  doubt  of  its  being  framed, 
the  h  being  changed  into  d  for  euphony 
(feodum^  mstead  of  feokum.)  Spdman. 
Wachter  Gloss,  in  voc.  The  proper 
meaning  of  feodum  is  obviously  fee,  al- 
though, (in  consequence,  probably,  of  the 
established  meaning  of  fee  in  modem  law 


estate  of  inheritance,)  some  English 
writers,  especially  of  late,  have  thought  fit, 
by  way  of  clearer  distinction,  to  designate 
the  ancient  feudal  grant  as  Skfeod.  See  Feod. 

FEODUM.  L.  Lat  In  old  English 
law.  A  seigniory  or  jurisdiction.  Fleta^ 
Ub.  2,  c.  63,  §  4. 

A  fee ;  a  perquisite  or  compensation  for 
a  service.  i%eta^  lib.  2,  c.  7.  See  Skene 
de  Verb.  Sign. 

FEOFAMENTTJM.  L.  Lat  [from  feo- 
fare,  q.  v.]  In  old  English  law.  A  feoff- 
ment ;  the  gift  of  a  fee ;  the  act  of  enfeoff- 
ment Spelman,  voc  Feoffare.  More 
commonly  written  feojfamentum,  (q.  v.) 

FEOFARE.  L.  Lat  To  enfeoff  SpeU 
man.    See  Feoffare. 

FEOFFAMENTUM.  L.  Lat  [from 
feoffare,  to  enfeoff]  In  old  English  law, 
A  feofiment  Bra/ct.  foL  12  b,  17  b,  ei 
passim.  2  Bl.  Com.  310.  Charta  dt 
puro  feoffamento  est  de  simplici  feoffamento, 
sine  aliqua  adjectione ;  a  charter  of  pure 
feoffinent  is  a  charter  of  simple  feofiment, 
without  any  addition.  Bra4:t.  fol.  33  b. 
Fleta,  lib.  3,  c.  14,  §  1.  See  Feoffment, 
Feoffare. 

FEOFFARE,  Feofare.  L.  Lat  [from 
Sax,  feoh,  a  fee.]  In  old  English  law.  To 
enfeoff;  to  give  or  bestow  a  fee ;  {feodum 
dare.)  Bract  fol.  17  b,  29  b,  44  b.  Stat. 
Marlbr.  c.  6.  Ft  si  taliter  feoffatus  ali- 
quern  ulterius  inde  feoffietverit,  tenet  feoff- 
amentum  ;  and  if  one  so  enfeoffed,  enfeoff 
another  thereof  over,  the  feofiment  holds. 
Bract,  fol.  17  b.  Si  feofl&vero  A.  et  A. 
B.  dtc;  if  I  enfeoff  A.  and  A.  B.  &c  Id. 
foL  81.  Feoff avi  ;  I  have  enfeoffed.  This 
word,  according  to  Mr,  Reeves,  was  not 
employed  in  deeds  of  feofiment  till  the 
reign  of  Richard  11.  1  Beeves'  HisU  Eng. 
Law,  91. 

Feoffare  points  even  more  plainly  than 
feodum,  to  the  primitive  word  feoh  as  its 
ori^  \  feofare  (Spelman's  mode  of  writing 
it)  Deing  scarcely  distinguishable  in  sound 
from/eo^rf ,  which  may  have  been  its  first 
form  as  a  verb. 

FEOFFATOR.  L.  Lat  [from  feoffare, 
q.  v.]  In  old  English  law.  A  feoffor; 
one  who  ^ves  or  bestows  a  fee ;  one  who 
makes  a  feoffinent  Brojct.  foL  12  b,  81. 
Fleta,  lib.  3,  c  12,  §  3. 

FEOFFATUS,  Feofatus:  L.  Lat  [from 
feoffare,  q.  v.]  In  old  English  law.  A 
feoffee ;  one  to  whom  a  fee  is  given,  or  a 
feoffinent  made.  Bract.  foL  17  b,  44  b. 
Fleta,  lib.  3,  c.  12,  §  3. 
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FEOFFMENT,  FeffemenU  L.  Fr.  and 
Eng.  [L  Lftt  feoffamentum^  q.  t.]  The 
gift  of  a  fee  (dcnatio  feudi,)  A  gift  or 
conrejance  in  fee,  of  land,  or  other  corpo- 
real hereditaments,  accompanied  bj  livery 
of  fteifiin,  or  actual  delivery  of  possession. 
Bract.  foL  12  b.  Britt.  c.  34.  Co.  LiU. 
9k  2  BL  Com.  310,  311.  4  JTenil's 
Cotn.  480,  481. — A  conveyance  of  corpo- 
real hereditaments  by  delivery  of  the  pos- 
session upon,  or  within  view  of  the  he- 
reditaments conveyed.  Butler*$  Co,  LitU 
Note  231,  lib.  8. 

The  deed,  instrument  or  ckarterj  (as  it 
was  formerly  most  commonly  termed,)  by 
which  such  a  donation  is  expressed.  2 
Bl.  Com.  310.  Shqp.  Touch.  203.  4 
Kenfs  Com.  480.  See  Feofamentum, 
Ckarta.  For  a  form  of  this  kind  of  deed 
in  the  original  Latin,  see  2  Bl.  Com.  Appen- 
dix, No.  1.  And  see  Wesft  Symhdeog. 
part  1,  lib.  2,  sect  235,  €t  teq.  Anciently, 
a  feofiment  mi^ht  bo  without  deed,  the 
donation  with  which  the  livery  was  accom- 
panied being  merely  oral,  but  it  was  usually 
put  into  writing.  1  Reeved  HUt.  Eng. 
ijaWj  90.  Poterit  fieri  donatio  cum  ckarta^ 
vel  nne  charta.  Bract.  foL  lib.  By  the 
statute  of  frauds,  a  written  instrument  was 
expressly  required  to  convey  the  fee.^  1 
Steph.  Com.  218.  See  Stat.  8^9  Vict. 
€.  106,  §  3. 

*^*  A  feoffment  originally  meant  the 
grant  of  a  feud  or  /««,  that  is,  a  barony  or 
knight's  fee,  for  which  certain  services  were 
due  from  the  feoffee  to  the  feoffor.  This 
was  the  proper  sense  of  the  word ;  but  by 
custom  it  came  afterwards  to  signify  also  a 
grant  (with  livery  of  seisin)  of  a  iree  inherit- 
ance to  a  man  and  his  heirs,  referring 
rather  to  the  perpetuity  of  the  estate  than 
to  the  feudal  tenure.  1  Reevet^  Hist  Eng, 
Lavfj  90,  91.  Mad.  Form.  AngL  Diu.  p. 
4.  ButUr'i  Note,  231,  lib.  3.  Co.  Litt. 
It  was  for  ages  the  only  method  (in  or- 
dinary use,)  for  conveying  the  freehold  of 
land  m  possession,  but  has  now  fallen  in 
great  measure  into  disuse,  even  in  England, 
having  been  almost  entirely  supplanted  by 
some  of  that  cbiss  of  conveyances  founded 
on  the  statute  law  of  the  realm.  1  Steph. 
Com.  467,  468.  In  American  bkw,  it  b 
scarcely  known.  2  HiUiard^s  Beal  Prop. 
293,  et  ifq. 

Littleton   uses  feoffment  in  its  present 
€:>rm,  but  Britton  writes  it  feffemenL 

FEOFFEE.    L.  Fr.  and  Eng.     [L.  Pr. 
fefe;   L.   Lat  feoffatus.]    The  penon  to 


whom  a  feoffinent  is  made ;  th«  penra  Gt- 
feoffed.  2  BL  Com.  310.  LUL  sect  1, 
67.     See  Feoffment. 

FEOFFEE  TO  USES.  The  person  to 
whom  a  feoffment  was  made,  uwm  the 
trust  or  confidence  that  he  should  bold  the 
land  to  the  um  of  some  third  person,  or  of 
the  feoffor  himseH  Cruiu'e  Dig.  tit  xL  ch.  S. 

FEOFFOR.  L.  Fr.  and  Eng.  [L.  Fr. 
feffour ;  L.  Lat  feoffator,^  The  persoo 
making  a  feoffinent,  or  enfeoffing  anoUier 
in  fee.  2  Bl,  Com.  310.  Litt  sect  1, 
67.    See  FeoffmmL 

FEOH.  Sax.  A  stipend;  wages;  re> 
ward ;  fee.  This  seems  to  have  been  Uie 
primitive  word  used  in  the  veraacular  of 
the  Teutonic  nations,  te  denote  a  feudal 
grant  of  lands;  and  from  which  were 
formed  the  French  fixf,  L.  Lat  feodum  and 
feudum^  Scoteh/i?ti,  and  English  or  Anglo- 
Norman /ff.     See  Fee^  Feodj  Feodum. 

FEONATIO.  L.  Lat  In  forest  kw. 
The  Owning  season  of  deer.  Cart  de  Fo- 
rest, c.  8.     Spdman.    See  Fenatio. 

FEOR.     L.  Fr.    To  make.     Eelham. 

FEORME,  Fearme.  Sax.  [L.  Lit 
firma.]  Food,  provisions.  Speimany  voc; 
Firma.  An  entertainment  or  feast  Id. 
Herod  gegeafwode  mycU  feorme;  H^od 
made  a  great  feast  Sax.  Evang.  S.  Marc 
vL  21. 

Rent  paid  in  provisions.  Spelman,  vk 
tup,    Cowell,  voc  Ferme.   2  Bl.  Com.  3ia 

A  manor.  Spelmauj  uh.  sup.  H^iee 
the  L.  Lat  firma^  and  English /erm^  farm. 


^'t^. 


Ferre.  L  Fr.  [from  IsLferruwL] 
Iron.  Jfort  de  fer$  ;  out  of  irons ;  not 
fettered.     BritU  c.  6. 

FERA,  Lat  In  the  civU  law.  Wild. 
Fera  natura;  a  wild  nature.  I>ig.  41. 1. 
6.  2,  6. 

FER^  NATUILE.  Lat  Of  a  wiW 
nature.  A  term  (derived  from  the  civil 
Uw,)  applied  te  animals  considered  as  sub- 
jects of  property,  and  denoting  such  as  are 
naturally  of  a  wild  disposition,  (as  deo, 
foxes,  hares,  pigeons,  wild  geese,  swansi 
bees  and  fish,)  in  contradistinction  to  those 
of  a  tame  and  domestic  nature  {domitm 
natures.)  Inst.  2.  1.  12 — 16.  Brad.  foL 
8  b,  9.  2  Bl,  Com,  390,  301.  2  Sti^ 
Com.  17,  68,  69.  2  Eenfs  Com,  34a  6 
Ad.  d:  Ell.  (N.  a)  606.  See  JDomitm 
natures,  Qualified  property.  Bracton  dift- 
tinguishes  animals  into  three  classes:  wild 
animals,  pn^>erly  so  called,  (fera;)  wikl 
animals  which   have  been  tamed^  (fif*^ 
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facta  mansneia;)  and  domestic  animals, 
(donustica,)     Bract,  ub,  sup. 

FERCOSTA.  ItaL  A  kind  of  small 
vessel  or  boat  Mentioned  in  old  Scotch 
law,  andjcalled  fercosL     Skene  de  Verb. 

FERDFARE.  Sax.  An  acquittance 
from  going  into  the  army.  Fleta,  lib.  1, 
c  47,  §  23.     See  Fird/are. 

FERDINGEL.  Used  in  Domesday  for 
ferdindel.     See  Fardel,  Fardingdeal. 

FERDINGMANUS.  Skene  calls  this 
**ane  Dutch  word,"  and  defines  it  ''ane 
pennimaister  or  thesaurar,"  (treasurer.) 

FERDWITE,  Ferdwyte.  Sax.  An  ac- 
quittance for  murder  in  the  army.  Fleta, 
lib.  1,  c  47,  §  16.     See  Firdwite. 

FERE,  Ferre,  Feor.    L.  Fr.     To  make 

or  do.    Kelham,   Old  forms  offaire,  (q.  v.) 

FERGEa  L.  Fr.  Irons;  fetters.  Kdham. 

FERIA.     Lat.     [L.  Fr.  ferie.]     In  old 

English  law.     A  week  day,  (dies  ferialis,) 

as  distinguished  from  Sunday.     Spelman. 

A  holiday ;  a  day  exempt  from  judicial 

process.      CowelL     4  JReeves\  Hist,  Eng, 

JjaWy  17.     See  Ferice. 

A  fair.  Bract.  foL  66  b.  Fleta,  lib.  2, 
c.  63,  §  4.  Spelman,  Lib.  Rames,  cited 
ibid, 

FERIA.  L.  Lat.  [from  Sax.  fare,  pas- 
sage, and  eie,  water.]  In  old  English  law. 
A  ferry.     Spelmgn,    See  Ferry. 

FERLE.  Lai  In  the  Roman  law. 
Holidays.  Dig.  2.  12.  Cod.  3.  12.  Not 
used  in  the  singular. 

FERIAL  DAYS.    [L.  Lat  dies  feriales, 
/ericB.]     In  old  English  law.     Holidays. 
Cowell. 

Working  days,  or  week  days,  as  dis- 
tinguished from  Sunday.  Stat.  27  Hen. 
VI.  c.  6. 

FERITA.  L.  Lat  In  old  European 
law.     A  wound ;  a  stroke.     Spelman. 

FERLINGATA.  L.  Lat  In  old  Eng- 
lish law.  A  quarter  of  a  yard-land.  Covoell. 
See  Fardel,  FardinpdeaL 

FERLING.      [L.  Fr.  ferlinge,  L.  Lat 

/erlingiis  ;  from  Sax.  feorthUny.]     In  old 

English  law.     A  fourth  or  quarter.     The 

fourth  part  of  a  penny.    Spelman.    Cowell. 

FERLINGUS.      L.  Lat      A   furlong. 

Co.  Litt.  6  b. 

FERM,  Fearme.  [L.  Fr.  ferme,  L.  Lat 
Jlrma  ;  from  Sax.  feorme,  qq.  v.]  In  old 
English  law.  A  rent  Spelman,  voc. 
Firma.     2  Reeves^  Hist.  Eng.  Law,  402. 

A  lease  or  term  for  years.  StaU  Marlb, 
c  24.     3  InsL  146. 


A  house  or  land,  or  both,  taken  by  lease. 
Covfell,  voc  Ferme.     See  Farm,  Firma. 

FERME.  L.  Fr.  [from  Sax.  feorm,  a. 
v.]  A  rent ;  a  farm ;  a  lease  on  rent  Si 
Jiome  lessa  sa  terre  h  ferme  ;  if  a  man  let 
his  land  to  farm.  Stat.  Oloc.  c.  4.  Lesses 
a  ferme.  Artie,  sup.  Chart,  c.  14.  Britt. 
c.  40.  Lesse  a  ferme — a  trop  kautes 
fermes;  let  to  farm  at  too  high  ^arms, 
(rents.)     Briit.  c.  21. 

FERMER.  L.  Fr.  [from  ferme,  q.  v.] 
A  lessee ;  a  termor ;  one  who  held  lands  to 
farm;  one  who  held  a  term  in  lands.  BritL 
c.  43,  64,  75.  This  word  is  used  by  Brit- 
ton  indifferently  with  termer,  and  in  the 
same  passage.     Id.  foL  201  b. 

FERMOR.  [L.  Fr.  fermer;  L.  Lat 
firmarius,  qq.  v.]  A  lessee;  one  who 
held  a  ferm  or  term.  Hence  the  modem 
farmer.  Held  to  be  not  a  good  addition. 
Yearbook  T.  28  Hen.  VL  4.  "  Fermor  to 
the  Queen."  3  Leon.  237.  "  Fermor  of 
the  Queen."  1  Id.  313.  See  Farmer, 
Firmarius. 

FERMORY,  Mrmarg.  [L.  Lat  firmor 
rium.]  In  old  records.  A  place  in  mon- 
asteries, where  they  received  the  poor, 
{kospicio  excipiebant,)  and  gave  them  pro- 
visions, (ferm,  firma.)  Spelman.  Hence 
the  modem  infirmary,  used  in  the  sense  of 
a  hospital     Id. 

FERNIGO.  L.  Lat  In  old  English 
law.  A  waste  ground,  or  place  where  fem 
grows.     Cowell. 

FERRAMENTUM.  (pi  FERRAMEN- 
TA.)  Lat  [iTomferrum,  iron.]  In  old 
records.  The  iron  tools  or  instruments  of 
a  mill ;  iron  work  in  general'  Lib.  Nig. 
Heref.     Blount. 

Horse-shoes.     Fleta,  lib.  2,  c  20. 

FERRARE.  L.  Lat  [from  ferrum, 
q.  v.]  In  old  English  law.  To  shoe  (a 
horse.)     Fleta,  lib,  2,  c.  74,  §  3. 

Ferrator  ;  a  horse-shoer ;  a  farrier.  Id. 
lib.  2,  c  14,  §  4. 

FERREUR.  L.Fr.  A  horse-shoer ;  a 
farrier.  Si  un  ferreur  face  covenant  ove 
moy,  h  shooer  mon  chival  bien  <k  eongeable. 
Tearb.  14  Hen.  VL  68. 

FERRE.  Lat  In  old  practice.  To 
bring.     See  Tulit,  Portare. 

FERRL  Lat  In  the  civil  law.  To 
be  borne,  that  is,  on  or  about  the  person. 
This  was  distinguished  from  portari,  (to  be 
carried,)  which  signified  to  be  carried  on 
an  animal     Big.  60.  16.  236. 

FERRIFODINA.  Lat  In  old  plead- 
ing.   An  iron  mine.     Towns,  PI.  273. 
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FERRILIMINATIO.  L.  Lat  ^The 
cementation  or  welding  of  iron.  BraeL 
foL  9  b.  Probably  acormption  oi/errumi- 
natio,  (q.  v.) 

FERRUM.  LLat  In  old  English  law. 
A  horse-fihoe.     FUta^  lib.  2,  c  12,  §  8. 

Ferrura;  a  shoeing.     Id.  lib.  2,  c  14, 

§^. 

FERRUMINATIO.    Lat    In  the  civil 

law.     A  welding  together.     Diff,  6.  1.  23. 

5.     FUta,  lib.  3,  c  2,  8  12. 

FERRY.  Pi.  LaL/eria,  q.  t.]  A  spe- 
cies of  franchise,  being  a  liberty  or  pnvi- 
lege,  arising  from  grant  or  prescription,  to 
have  a  boat  or  boats  for  carrying  men  and 
horses  across  a  river  for  reasonable /ore  or 
toll  Terme$  de  la  Ley.  Tomliiu.  3 
Ken^i  Com.  458,  421,  note. 

FESABLE.  L.  Fr.  To  be  made.  KeU 
ham. 

FES  AUNT.  L.  Fr.  [from /aire,  to  do.] 
Doing.  An  emphatic  word  in  old  deeds. 
Britt.  c  39. 

FESOUR.  L.  Fr.  [from  /aire,  to  do.] 
A  doer;  an  actor;  the  perpetrator  of  a 
crime.  Let  principaU /e$aurs  ;  the  princi- 
pal actors.  BritL  c.  5.  Fewurs  de  teles 
fwysaunee  ;  the  makers  of  such  nuisance. 
Id.  c  20. 

FettiBitlo  jmtltfB  eit  noTeret  iafortBiiL 

The  hurrying  plasty  administration]  of  Jus- 
tice b  the  stepmother  of  misfortune,  ffob. 
97.  The  word  /esHnatio  in  this  maxim  is 
strangely  translated,  both  in  Branch's  Prin- 
cipia  and  Wharton's  Lexicon,  delay. 

FE8TINGMAN.  [Sax. /wtenmon.]  In 
old  English  law.  A  surety  or  pledge; 
frttnkpl^gel     Cowell. 

FESTING  PENNY,  ["from  Sax.  /«*<- 
nian,  to  fasten.]  In  English  law.  Ea^est 
ffiven  to  servants  when  hired,  or  retained 
m  service.  Cowell.  Blount.  Still  in  use 
in  some  parts  of  England,  under  the  name 
of  /astening  penny  ;  though  a  shilling  is 
the  amount  actually  paid.  Howitft  Mu- 
ral Li/e  o/  England,  p.  416,  (Phil  ed. 
1841.) 

FE8TINTIM  REMEDIUM.  Lat  A 
speedy  remedy.  A  term  applied  by  the 
statute  of  Westminster  2,  (13  Edw.  L)  c 
24,  to  the  writ  of  assise,  as  compared  with 
the  more  dilatory  remedies  previously  in 
use.  3  Bl.  Com.  184.  Lord  £alenborough, 
15  East,  594. 

FESTIJM.    Lat    A  feast     Tomlim. 

FET.  L.Fr.  Done;  made.  Kelham. 
An  old  form  of  /ait. 

Fact ;  a  &ct,  deed,  matter  or  busineaa. 


I$$ue  en  /et;  issue  in  fad:  Yearh.  3 
JSdw.  n.  59.  E/et  a  remembrer;  and  it 
is  to  be  remembered.  Cor^.  Cartar.  25 
Edw.L 

Fetz,  Feyetx,  Fesi.  Deeds,  acdons,  grants. 
Eelham. 

FET  ASSAVOm,  Fet  Anaver.  L.  Fr. 
(literally,  a  matter  to  be  known  or  wadef- 
stood.^  The  title  of  a  small  French  tract, 
published  at  the  end  of  Fleta.  2  Beeve^ 
Hist.  Eng.  Law,  281.  Selden's  Diss,  oi 
FleL  c  1,  sect  1.  The  expressions  fadt 
assavoir,  /ait  h  saver  are  common  in  the 
old  books.     BritL  cc  4,  39. 

FEU,  Fieu,  Fiew,  Few.  L.  Fr.  Rre; 
a  fire-place,  or  hearth.  L.  Fr.  Diet,  Ed- 
ham.  

FEU  ET  UEXJ.  Ft.  In  old  Froidi 
and  Canadian  law.  Hearth  and  home. 
A  term  importing  actual  settiem^it  up<»i 
knd,  by  a  tenant  DunJMs  Address,  15, 
29,  85. 

FEU,  Few,  F/ew.  [L.  Lat  fevd^m, 
q.  v.]  In  Scotch  law.  A  free  and  gratuit- 
ous right  to  lands,  made  to  one  for  ser?ioe 
to  be  performed  by  him,  according  to  the 
proper  nature  thereof  Scotch  Diet,  Laads 
taken  by  purchase  are  caUed  fnu  q/  am- 
quest  Ersk.  Princ.  b.  3,  tit  8,  a.  6.  1 
Reeved  Hist  Eng.  Law,  29,  note. 

The  term/ftt  has  been  used  in  Soothaid, 
in  contradistinction  to  ward-holding,  (q.  v.) 
the  military  tenure  of  that  conntry,  and 
means  that  holding  where  the  vassal,  in 
place  of  military  services,  makes  a  return 
m  grain  or  in  money.  BelTs  Diet  See 
Feu-hMing. 

Feu  is  derived  either  frt>m  tiie  Fr.  fi^, 
by  a  slight  change  in  the  letters,  or  frras 
the  Lat  /eudum,  by  abbreviation,  or  it  may 
be  directly  frx>m  the  primitive  Sax.  /esh, 
the  sound  of  which  it  retains  with  veiy  lit- 
tle variation.  To  /eu  is  used  as  a  verb  in 
old  stotutes.     Stai.  Jac.  VL  A.  D.  1581. 

FEU-ANNUALS.  In  Scotch  law.  The 
rent  due  under  the  tenure  of  feu-holding. 
Scotch  Diet 

FEUAR  In  Scotch  kw.  The  t^iant 
of  a  feu ;  a  feu-vassaL    BeWs  Diet, 

FEUD,  Feid.  \L.  Lat  /aida,  fiida.] 
A  combination  of  kindred  to  revenge  in- 
juries or  affronts  done  or  offered  to  any  of 
their  blood.  Whishaw.  See  Faida,  Dead- 
ly/eud. 

FEUD.  [L.  LaL/eudum,  feodum;  Fr. 
/ief,  Scotch, /m.]  A  8tipen<tiary  esti^  i& 
land,  held  of  a  superior,  by  service.  1 
Steph.  Com.  161. — ^A  right  which  a  vaassl 
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bad  in  land,  or  some  other  immovable 
tiling  of  bis  lord's,  to  use  the  same  and 
fake  the  profits  thereof  hereditarily,  ren- 
dering unto  his  lord  such  feudal  duties 
and  services  as  belonged  to  military  ten- 
ure, the  mere  property  of  the  soil  always 
remaining  unto  the  lord.  Speltnan,  Feuds 
db  Tenures  J  c.  1.     See  Fee^  Feod,  Feud. 

%*  This  word  is  used  by  Blackstone  and 
other  writers,  as  the  translation  of  the  Lat. 
/eudum,  in  preference  to  the  proper  Eng- 
lish word  fee,  apparently  with  the  view  of 
more  aptly  distmguishing  the  original 
feudal  grant  or  estate,  from  the  fee  of 
modem  law.  As  the  English  word  feud, 
however,  has  long  had  a  peculiar  meaning 
of  its  own,  (suprcLj)  it  would  seem  prefera- 
ble to  employ  the  Fr.  Jief  as  the  translation 
of  feuduniy  especially  where  reference  is 
bad  to  the  feudal  law  of  the  continent. 
This  is  the  term  used  by  Dr.  Robertson,  in 
his  History  of  Charles  V.  See  Fkf,  Feo- 
dum. 

FEUDAL.  Relating  or  belonging  to, 
or  having  the  <juality  of  a  feudum^  fief,  or 
fee.  That  which  is  held  of  another  by 
service ;  the  opposite  of  allodial.  See 
Allodial 

FEUDAL  LAW.  [Lat  Lex  Feudalu  ; 
Jus  jPWrforttm.l  The  law  of  feuds,  or 
feudal  estates.  That  peculiar  system  of 
law  by  which  the  creation,  enjoyment  and 
transmission  of  feudal  estates  were  regu- 
lated, and  the  rights  and  duties  growing 
out  of  the  feudal  relation  of  lord  and  vas- 
sal, defined  and  enforced.  It  originally 
consisted  of  unwritten  customs  and  usages, 
which  were  first  reduced  to  writing  about 
the  middle  of  the  twelfth  century,  in  the 
compilation  known  as  the  Feudorum  lAbriy 
or  tfonsuetudineSy  commonly  called  the 
Books  of  Feuds  or  fiefs.  See  Feudorum 
Lihri.  It  was  the  law  of  nearly  all  Europe 
during  the  prevalence  of  the  feudal  system, 
and  many  of  its  principles,  including  the 
fundamental  one  of  tenure,  continue  to  be 
recognized  at  the  present  day.  See  Craig 
Jus  FeudaLe^  lib.  1,  dieg.  4.  Sullivan  on 
Feudal  law^  lee.  8.  2  Ml.  Com.  44,  et  seq. 
8  Ken€s  Com.  489,  et  seq. 

FEUDAL  SYSTEM.  The  system  of 
feuds  OT  fiefs  ;  that  is,  estates  in  land  held 
of  a  superior  by  the  tenure  of  service.  A 
system  of  tenure,  the  origin  of  which  is 
generally  traced  to  the  peculiar  policy  and 
usages  of  the  northern  nations  who  over- 
tamed  the  Roman  empire,  and  settled  in 
its  provinces ;  and  which,  from  rude  begin- 


nings, grew  up  gradually  into  a  vast  body 
of  institutions,  which  prevailed  throughout 
Europe  for  many  centuries,  and  has  left  im- 
portant traces  of  its  existence  not  only  in 
that  continent,  but  in  America.  The  na- 
ture and  history  of  this  system  have  been 
so  often  discussed  that  it  will  be  sufficient 
to  refer  to  the  leading  authorities  on  the 
subject  2  Bl.  Com.  44,  chap.  iv.  1  Steph. 
Com.  160,  et  seq.  3  Kenfs  Com.  487, 
lect.  liii.  Spelman,  voc.  Feodum.  1  Bo- 
bertson^s  Charles  V.  10,  12,  and  Appendix, 
note  viiL  Esprit  des  LoiXj  liv.  30.  1 
HalUmCs  Middle  Ages,  80,  et  seq.  Mr. 
Spence's  theory  is,  that  the  sources  of  the 
feudal  system  are  to  be  found  in  the  relar 
tion  oi  patron  and  client  in  the  Roman 
provinces,  and  in  the  distinction  between 
dominium  directum  and  dominium  utile  in 
the  Roman  law.  1  Spence's  Chancery,  28, 
etseq. 

FEUDATORY.     See  Feodatory. 

FEUDO.  Span,  [from  L.  IaU  feudum.] 
In  Spanish  law.  Feud  or  fee.  Whitens 
New  Recop.  b.  2,  tit.  2,  c.  2. 

FEUDORUM  LIBRI  (or  CONSUE- 
TUDINES.)  The  Books  (or  customs)  of 
Fiefe  or  Feuds.  A  compilation  of  feudal 
law,  made  about  A.  D.  1160,  (or  1170,  ac- 
cording to  some,)  at  Milan,  in  Lombardy. 
It  is  the  most  ancient  work  on  the  subject, 
and  was  always  regarded  of  the  highest 
authority  on  the  continent  1  Rohertson^s 
Charles  V.  Appendix,  Note  xxv.  3  Kent^s 
Com.  406,  note.  Mr.  Reeves  says  no  allu- 
sion is  made  to  it  in  the  old  English  law 
books.  2  Beeve^  Hist.  Eng.  Law,  50.  It 
is  quoted,  however,  by  Spelman,  and,  in 
more  modem  times,  the  most  eminent  wri- 
ters, such  as  Sir  William  Blackstone,  have 
referred  to  it  freely.  It  is  supposed  to 
have  been  the  work  of  two  Milanese  law- 
yers, (or  senators,  as  they  are  termed  by 
Montesquieu,)  whose  names  are  given  by 
Spelman  as  Gerardus  Niger,  and  Obertus 
de  Orto.  Spelman,  voc  Feodum.  Mr. 
Butler  considers  it  to  be  a  compilation 
from  the  writings  of  those  authors  and  var 
rious  customary  laws  prevailing  in  Italy, 
made,  probably  in  the  reign  of  Frederick 
the  Second,  by  Hugolinus,  a  Bononian 
lawyer,  Hor.  Jurid.  93.  Voet,  in  his 
Digressio  de  Feudis,  sect  2,  says  it  is  un- 
certain who  were  the  authors.  Dr.  Ro- 
bertson observes  that  it  was  formed  plainly 
in  imitation  of  the  Roman  code,  the  Pan- 
dects having  been  discovered  only  a  few 
years  previous.    It  is  usually  annexed  to 
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the  Corpus  Jam  CivilU,  under  die  title  of 
Feudorum  Libri^  or  ContuetudintM  Feudo- 
rum,  3  KentU  Com,  nb,  sup,  1  Mack- 
M,  Civ,  Law,  94,  Kaafinaon^ft  note. 

FEUDUM.  L.  Lat,  ffipom  Sax.  feoh, 
a  stipend.]  A  fief^  fee  or  feud,  as  it  is 
sometimes  translated.  Feudum  est  jus  in 
prmdio  alUno  in  perpetuum  utendi  fruendi; 
quod  pro  beneficio  dominus  dat  ea  lege,  ut 
qui  accipit  sibi  fidem  et  militias  munus  ali- 
udve  servitium  exhibeai ;  a  fief  is  a  right  of 
per^toal  enjoyment  in  another's  land, 
which  the  owner  grants  oat  of  favor,  apon 
condition  that  he  who  receives  it  shall  ren- 
der to  him  fealty,  and  military  and  other 
service.  Spelman,  voc  Feodum,  citing 
Cujacius  ad  Lib.  Feud,  tit.  1.  It  is  pro- 
perly not  the  land  itself,  hat  a  right  in 
land ;  (jus  in  prcedio,)    Id, 

Feudum  antiquum  ;  an  ancient  feud  or 
fief;  a  fief  descended  to  the  vassal  from 
his  ancestors.  2  Bl,  Com.  213,  221.  A  fief 
which  ancestors  had  possessed  for  more  than 
four  generations.     Spelman,  voc  Feodum. 

Feudum  apertum  ;  an  open  feud  or  fief; 
a  fief  resultiag  back  to  the  lord,  where  the 
blood  of  the  person  last  seised  was  utterly 
extinct  and  gone.     2  Bl.  Com,  245. 

Feudum  francum  ;  a  free  or  frank  fief  or 
fee.     Spel^n. 

Feudum  improprium;  an  improper  or 
derivative  feud  or  fiet     2  BL  Com.  58. 

Feudum  individuum ;  an  indivisible  or 
impartible  feud  or  fief;  descendible  to  the 
eldest  son  alone.     2  Bl.  Com.  215. 

Feudum  ligium  ;  a  liege  feud  or  fief;  a 
fief  held  immediately  of  the  sovereign ; 
one  for  which  the  vassal  owed  fealty  to  his 
lord  against  all  persons.  1  BL  Com.  367. 
Spelman. 

Feudum  matemum  ;  a  maternal  fief;  a 
fief  descended  to  the  feudatory  from  his 
mother.     2  BL  Com.  212. 

Feudum  novum;  a  new  feud  or  fief;  a 
fief  which  began  in  the  person  of  the  feu- 
datory, and  £d  not  come  to  him  by  suc- 
cession. Spelman.  2  BL  Com.  212.  Feu- 
dum novum  ut  antiquum  ;  a  new  fief  held 
as  an  ancient  one,  or  with  all  the  qualities 
annexed  to  a  fief  descended  from  ancestors. 
2  BL  Com.  212.     1  Steph.  Com,  384. 

Feudum  patemum  ;  a  paternal  feud,  or 
fief;  a  fief  descendible  only  to  the  heirs  by 
the  father's  side.     2  BL  Com,  223. 

Feudum  proprium  ;  a  proper,  genuine 
and  original  feud  or  fief;  hieing  of  a  purely 
military  character  and  held  by  military 
service.     2  BL  Com.  57,  58.  | 


Feudum  talliatum  ;  a  mntikted  ortron- 
cated  fiei^  or  inheritance,  frt>m  which  the 
heirs  general  were  cut  ofL  Craig  Jus. 
Feud.  lib.  1,  tit  10,  s.  24,  25.  2  BL  Com. 
112,  note  (m.)  Hence  the  Ea^ish  fse 
iaU,  {q.  v.) 

*^^  Feudum  is  the  word  generally  used 
in  the  feudal  law  6f  the  continent  of  £•> 
rope,  to  denote  a  feudal  estate,  as  feodum 
is  peculiar  to  the  Uw  of  England.  It  does 
not,  however,  seem  to  have  been  applied  to 
these  estates  until  they  had  become  heredi- 
tary,  (when  it  was  substituted  in  place  of 
benejCdum^  and  hence  the  meaning  of  an 
estate  of  inkeritanee  which  has  always  been 
attached  to  it,  and  the  words  feodum  and 
fee  in  English  Uw.  See  jPee,  Feodwn, 
Beneficium,  According  to  Muratoii,  it 
does  not  occur  in  any  charter  previous  to 
the  deventh  century.  1  MuraL  AnHq. 
Med.  ^viy  594.  Dr.  Robertson  observes 
that  a  charter  of  King  Robert  of  France, 
A.  D.  1008,  was  the  earliest  deed  in  whid 
he  had  met  with  it  1  Rob.  Charies  Y. 
Appendix,  Note  viiL  Spelman,  (voc  Feo- 
dum^ remarks  that  it  does  not  occur  is 
the  ancient  laws  of  Lombardy.  In  the 
Books  of  Feuds,  both  terms  feudum  and 
bensfi/dum  are  used  indifferently.  Ftud. 
Lib.  2,  titt  1,  23,  et  passim. 

FEU-HOLDING.  In  Scotch  law.  A 
holding  or  tenure  of  lands,  where  the  ten- 
ant or  vassal,  in  place  of  military  servieei) 
makes  a  return  in  grain  or  in  money. 
BelTs  Diet  voce  Feu,  Holding. 

FEVEREZ.  L.  Fr.  February.  Kd^ 
ham. 

FEWE  L.  Fr.  Fire.  Per  sodden 
fewe ;  by  a  sudden  fire  Bger,  66  b,  (Fr.ed.) 

FEWER.  L.  Fr.  To  di«.  Fewu  mie 
un  hack  en  la  terre  ;  dug  wit£  a  hatchet  in 
the  ground.     Yearb.  H.  2  Edw.  DL  la 

FEY.     L.Fr.     Faith.     Kelham, 

A  deed,  (faiL)  Id.  FegeU;  deeds, 
actions.     Id. 

FEYN.  L.  Fr.  A  fine  Puxgs  par 
prison  et  par  feyn  ;  punished  by  imprison- 
ment and  by  fine.     Britt.  c  4. 

FEYRE.     L.  Fr.     Afeir.     BrUt  c  IS. 

FEZ.     L  Fr.     Fees.     Kelham. 

Actions ;  things  done,  (fauts^    Id, 

A  son,  ifiU.)    Id. 

Times,  (foiU.)    Id. 

Ff,  or  ff,  A  character  frequently  used 
by  old  writers,  (and  by  some  modem  ones* 
as  Blackstone,)  in  (quoting  the  Digests  or 
Pandects  of  the  civil  law.  Supposed,  bj 
the  majority  of  jurists,  to  have  or^inatad 
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fipom  the  letter  2),  (for  DipestUy)  by  the  ad- 
dhion  of  a  stroke  of  abbreyiation.  The 
more  probable  supposition  is,  that  it  was 
merely  a  careless  mode  (as  fjr )  of  writing 
the  Greek  letter  n  or  »,  the  initial  letter  of 
TiaviKKTaiy  which  was  used,  especially  by 
the  Greeks,  in  quoting  the  Digest.  Cal- 
vin, Lex,  Jur.  voc.  Digestorum,  1  Mack" 
dd.  Oiv.  Law,  §  65.  See  Taylor's  Civ. 
Law,  24.  Bracton  uses  a  single  F,  in  his 
quotations,  thus :  F.  locati,  L.  si  merces, 
C  culpsB  nomine.  Bract,  fol.  114.  Mr. 
Long  supposes  this  last  character  to  be  a 
double  f ;  but  it  appears  rather  to  be  a 
double  8,  used  in  place  of  a  §.  Long^s 
Discourses,  107. 

FIANCEE.  L.  Fr.  To  pledge  one's 
fiuth.     Kelkam, 

FIANZA.  Span.  In  Spanish  law.  Sure- 
tyship.    Schmidfs  Civ,  Law,  173. 

PIAE.  In  Scotch  law.  He  that  has 
the  fee  or/«<.  The  proprietor  is  termed 
fiar,  in  contradistinction  to  the  life  renter. 
1  Karnes^  Equity,  Pref.  5  BelVs  Appeal 
Cases,  280. 

FIAT.  L.  Lat  (Let  it  be  done.)  In 
English  practice.  »  A  short  order  or  war- 
rant of  a  judge,  commanding  or  authoriz- 
ing something  to  be  done  ;  as  the  entry  of 
a  rule  or  order,  the  issuing  of  process,  and 
the  like.  1  TirfcT*  Pract,  100,  108.  2 
Id.  1091. 

Fiat  justitia,  (let  justice  be  done,)  were 
words  formerly  written  by  the  king  at  the 
top  of  a  petition  for  a  warrant  to  bring  a 
writ  of  error  in  parliament,  signifying  his 
assent  Jacob.  Dyer,  375.  Staundf. 
Pnxrog.  Reg.  22. 

Flat  pront  fieri  consoeTit;  (nil  temere 

IMTindlim.)  Let  it  be  done  as  it  hath  used 
to  be  done ;  (nothing  must  be  rashly  inno- 
vated.) Jenk.  Cent.  116,  case  39.  Branches 
Pr. 

FIAT  IN  BANKRUPTCY.  One  of 
the  proceedings  in  the  English  bankrupt 
practice,  being  a  power,  signed  by  the 
Lord  Chancellor,  addressed  to  the  court  of 
bankruptcy,  authorizing  the  petitioning 
creditor  to  prosecute  his  complaint  before 
it.  2  Stfsph.  Com.  199.  By  the  statute 
12  4fe  13  Vict  c  116,  fiats  were  abolished. 

FICTIO.  Lat  [from /»^^,  to  feign.] 
A  fiction.  Fictio  juris  or  legis  ;  a  fiction 
of  law.     See  Fiction  of  law, 

FICTION  OF  LAW.  [Lat  fictio  juris; 
^Ho  legis,]  A  legal  assumption  that  a 
thing  is  true,  which  is  either  not  true,  or 
which  is  as  probably  false  as  true.  Broom's 


Max,  54,  [90.]  BdPs  Diet,  CaBed  by 
Finch,  "  a  feigned  construction."  Law,  b, 
1,  ch.  6, — An  assumption  of  a  possible 
thing  as  a  fact,  which  is  not  true,  for  the 
advancement  of  justice,  and  which  the  law 
will  not  allow  to  be  disproved.  {Fictio 
juris  est  legis,  adversus  veritatem,  in  repos- 
sibili,  ex  justa  causa  dispositio,  adversus 
quam  prohare  non  licet.)  2  BoL  B.  602. 
Westenherg,  Princ.  Jur.  lib.  22,  tit  3,  n. 
28.  Gothofred,  in  Dig.  lib.  22,  tit  3,  fol 
322.  Best  on  Presumptions,  24,  §  20,  and 
note.  The  matter  assumed  should  always 
be  for  the  furtherance  of  justice,  {ex  justa 
causa.)  Hence  the  maxim.  In  fictiODf  JD- 
rig  umper  snbsistit  aqoitas.  3  Bl.  Com.  48, 
283.  Co.  Litt.  150  a.  Fietio  kgix  nemi- 
nem  Iffdit— nemini  operator  damnDm  lel  in- 

JDriam.  A  fiction  of  law  injures  no  man ; 
works  loss  or  injury  to  no  one.  2  Pol.  R. 
602.  Palm.  354.  No  fiction  shall  extend 
to  work  an  injury.  8  Bl.  Com.  43.  Wood- 
worth,  J.  17  Johns.  R.  348.  FIctio  legis 
iaiqne  operatnr  alicni  damnam  yel  injnriam. 

3  Co.  36.  The  matter  assumed  should  also 
be  physically  possible,  {in  re  possibili.)  2 
Rol.  R.  uh.  sup.  Huher.  Prceleet.  J,  C. 
lib.  22,  tit  3,  n.  22. 

*^*  Mr.  Best  distinguishes  legal  fictions 
from  presumptions  ^'wrt*  et  dejure,  and  di- 
vides them  into  three  kinds :  affirmative  or 
positive  fictions,  negative  fictions,  and  fic- 
tions by  relation.  Best  on  Presumptions, 
27,  §  24. 

Affirmative  ot  positive  fictions  are  those 
which  assume  something  to  exist,  which  in 
reality  does  not ;  such  as  the  fiction  of 
lease,  entry  and  ouster  in  the  action  of 
ejectment,  and  the  ac  etiam  clause  in  a  writ 
of  capias.  Id.  ibid.  To  these  may  be  added 
the  ancient  common  recoveries  and  the 
modem  feigned  issues.  In  negative  fictions, 
that  which  really  exists  is  treated  as  if  it 
did  not     Id.  ibid. 

Fictions  by  relation  are  of  four  kinds : 
First,  where  the  act  of  one  person  is  taken 
to  be  the  act  of  another ;  as  where  the  act 
or  possession  of  a  servant  is  deemed  the 
act  or  possession  of  the  master.  Second, 
where  an  act  done  by  or  to  a  thing,  is  taken, 
by  relation,  as  done  by  or  to  another;  as 
where  a  mortgage  of  land  is  created  by  de- 
livery of  the  title  deeds,  or  an  acceptance 
of  a  portion  of  goods  sold  is  taken  as 
equivalent  to  a  t^ng  possession  of  the 
whole.  Third,  fictions  as  to  place;  as 
where  a  contract  made  abroad  is  treated  as 
if  made  in  London,  or  other  place  where 
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it  is  intended  to  enfbroe  it  Z  BL  Cam, 
107.  To  tbi«  head  belongs  the  poitUmi- 
fUum  of  the  Ronum  law.  InsL  1.  12.  1^. 
See  Postliminium.  Fourth,  fictions  as  to 
Hme,  such  as  the  principle  that  the  title  of 
an  executor  or  administrator  to  the  goods 
of  the  testator,  or  intestate,  relates  back  to 
the  time  of  his  death ;  the  general  princi- 
ple that  erery  ratification  has  relation  back 
to  the  time  of  the  act  done ;  and  the  prac- 
tice of  allowing  various  acts  in  a  suit  to 
be  done  rmne  pro  tunc,*  Best  on  Pre- 
iumptioM,  27,  28.  See  ^tihabitiot  Nunc 
pro  tunc 

FIDEI-COMMISSARIUa  Lat  [from 
JUUi-commiuum^  q.  v.]  In  the  civil  law. 
A  person  who  had  a  lieneficial  interest  in 
an  estate  which,  for  a  time,  was  committed 
to  the  faith  or  trust  of  another.  Harru^ 
Justin,  InsL  quoted  bj  Cooper,  ub,  tit/ra. 
HallifaXy  Anal,  b.  2,  c  8.  This  word  an- 
swers very  neariy  to  the  cestutf  qus  trust 
of  the  English  law,  but  Dr.  Cooper  prefers 
Anglicizing  it  fidei<ommissaryy  which  is 
also  the  form  adopted  by  Dr.  Brown. 
Cooper^s  Justin,  Notes,  *5d6.  1  BrotnCs 
Civ,  LaWy  190,  note.  Mr.  Justice  Story 
prefers  fide-commissary.  1  Story's  Eq, 
Jur.  §  321,  note. 

FIDEI-COMMISSUM.  Lat  M.fidei 
commissa,)  In  the  civil  law.  A  thing 
committed  to  one's  faith.  A  trust,  or  be- 
quest in  trust ;  the  disposal  by  will  of  an 
inheritance  to  a  person,  in  coimdence  that 
he  would  convey  it,  or  dispose  of  the  profits, 
at  the  will  of  another,  or,  in  the  words  of 
the  Institutes,  that  he  would  restore  {red- 
dat,  restituat)  it  to  another.  InsL  2.  23. 
2.  Hallifax,  Anal.  b.  2,  c  8.  %BL  Com, 
327.  1  Steph,  Com,  320.  The  person  in 
whom  the  trust  was  reposed  was  called 
hmresy  or  hcsres  fiduciariuSy  the  person  in- 
tended to  be  benefited,  fideircommissarius. 
InsL  2.  23.  The  trust  itself  was  called 
fidei-commissum,  because  the  performance 
of  it  anciently  depended  entirely  upon  the 
fidih  or  honor  of  the  trustee.  Ideo  fidei- 
commissa  appellata  sunt,  quia  nuUo  vinculo 
juris,  sed  tantum  pudore  eorum  qui  roga- 
hantur,  continebantur ; — h  fide  hceredum 
pendebant.  Inst,  2.  23.  1, 12.  Heineccius 
calls  the  testator  fidei-committens,  Elem. 
Jur,  Civ,  lib.  2,  tit  23.  For  a  full  view  of 
the  nature  of  a  fidei-commissum  under  the 
Roman  law,  and  the  code  of  Louisiana,  see 
the  opinion  of  Mr.  Justice  Campbell,  in 
Executors  of  McDonogh  v.  Murdoch,  15 
Motoard's  R.  407—410. 


%*  The  right  of  the  /iM^omiRtmrMit 
was  originally  considered  as^tit  precariwKn, 
one  for  which  the  remedy  was  only  by  en- 
treaty or  request,  but  was  afterwards  mads 
jus  fiducianum,  a  confidence,  the  obs^?^ 
ance  of  which  might  be  enforced ;  and  it 
was  made  the  business  of  a  parti<m]ar  mag- 
istrate (the  prcetor  fidetrcommtssarius,)  to 
enforce  the  observance  of  them.  InsL  S. 
23.  1.  1  Stepk,  Om,  320.  4  JSTenfs  Qm. 
280.  The  terms,  however,  by  which  the 
fidei-commissum  was  created,  continued  to 
preserve  their  ancient  charact^  of  a  re- 
quest.'—peto,  (I  request;)  ropo,  (I  ask;) 
volo,  (I  wish ;)  mando,  fidei  tuce  cowunOio, 
(I  coomiit  to  your  MiL)  InsL  2.  24.  8. 
Cod.  6.  43.  2.  The  Institutes  give  the 
form  of  words  which  might  be  employed 
for  this  purpose.  Lucius  7\tius  keera 
meus  esto;  let  Lucius  Titius  be  my  heir. 
This  was  the  appointment  of  Uie  heir,  or 
trustee.  Then  followed  the  trust:  Royots, 
Luci  Titij  ut  cum  primum  poteris  kc^eH- 
tatem  meam  adire,  earn  Ciuo  Seio  reddas, 
restituas ;  I  request  you,  Luciaa  TitiiiB^ 
that  as  soon  as  you  shall  enter  on  my  in- 
heritance, you  restore  it  to  Cains  Seiaa 
InsL  2.  23.  2.  4  Kenfs  Cam,  280,  290. 
See  1  Spence's  Chancery,  435 — 438.  The 
expressions  cupio  des,  opto  des,  desidero  uii 
des,  (I  desire  you  would  give,)  credo  te  d!s- 
turum,  (I  trust  you  will  give,)  amounted  to 
Sk  fidei-commissum.    Dig,  30.  115,  118. 

FID&JUBERE.  Lat  In  the  ciril 
law.  To  order  a  thing  upon  one's  faith ; 
to  pledge  one's  self;  to  become  surety  for 
another.  Fide-juhes?  Fide^uheo;  "Dojits^ 
pledge  yourself  ?  I  do  pledge  mysel£  InsL 
3.  16.  1.  One  of  the  forms  of  stipidation. 
The  form  in  Greek  was,  r?  j^i  vfom  ccXi«i*, 
Xl/M.  Inst,  3.  21.  7.  Sometimes  ^Om,  fi^ 
Xafiai,  fnitt.     Dig.  46.  1.  8,  pr. 

FIDEJUSSIO.  Lat  In  the  civil  law. 
A  contract  in  which  a  person  bound  him- 
self^ as  a  surety  or  accessory,  for  another, 
by  the  way  of  stipulation,  without  dk- 
charging  the  obligation  of  the  principal 
HaUifax,  AnaL  b.  2,  c  16,  num.  la 
Called  fidejtission.    Id,  ibid, 

FIDEJUSSOR.  Lat  [from  fide^nhen, 
q.  v.]  In  the  civil  law.  A  surety  for 
another ;  a  guarantor;  one  who  binds  him- 
self for  anower  who  makes  a  pronyae,  {pr9 
eo  qui  promittit  obligalus,)  InsL  3.  SI,  pr. 
One  who  binds  himself  in  the  same  cos- 
tract  conjointly  with  the  debtor,  for  the 
greater  security  of  the  credit<^.  Cdqper's 
notes,  in  loc. 
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A  bondsnum  or  bail  for  a  party  in  an 
action.  FUta,  lib.  2,  c  60,  §  11.  Fide- 
jussors were  sureties  in  the  natare  of  spe- 
cial bail,  whose  undertaking  W9s  judicatum 
9oivij  that  the  amount  a^j^^^^  ^  ^^^ 
plaintiff  should  be  paid  to  him.  Inst  4. 
11,  pr.  Dig.  2.  8.  3  JSl.  Com.  291.  This, 
however,  was  only  where  a  defendant  ap- 
peared by  attorney ;  for  if  he  defended  in 
his  own  person,  the  only  security  he  was 
compelled  to  give  was  that  he  would  re- 
main in  jtidicio  (in  court,  or  within  the 
power  of  the  court,)  until  the  end  of  the 
suit     Inst.  4.  11.  2. 

The  sureties  taken  on  the  arrest  of  a  de- 
fendant, in  the  court  of  admiralty,  were 
formerly  denominated  fide-jussors.  3  £1, 
Com.  108.  Clarke^ 8 Prax.  Cur.  Adm.ikXX. 
11,  18. 

FIDELIS.  Lat  [pi  fideUn  ;  from  fides, 
fiaith;  L.  Fr./ea/,/ouz//.]  In  old  European 
law.  Faithful ;  trusty.  Fideles  in  Chnsto ; 
the  faithful  in  Christ,  or  Christians.  SpeU 
man,  toc  Fideles.  Old  instruments  fre- 
quently commence  with  the  words,  Omm- 
WM  in  Christo  fidelibus  ;  to  all  the  fsEuthfiil 
in  Christ :  Omnibus  ChrisH  fidelilms  ;  to 
all  the  faithful  of  Christ.  See  West's  Sym- 
hoUog.  part  1,  b.  2,  sect  628,  629.  Fide- 
les regis  ;  the  subjects  of  a  king  or  prince. 
Hence  writs,  commissions,  &c,  were  for- 
merly addressed  by  the  sovereign  in  Eng- 
land, dilecto  etfideli  suo,  dilectis  et  fidelibus 
suis ;  to  his  beloved  and  fEuthfuL  Heg. 
Orig.  passim. 

A  feudal  tenant,  or  vassal,  as  bound  to 
be  faithful,  or  to  bear  faith  {fidem  ferre,) 
to  his  lord.  Spelman.  Fevd.  Lib.  1,  tit. 
4,  pr.  Applied  originally  to  the  comites, 
the  attached  or  devoted  followers  of  the 
chie&  among  the  ancient  Germans.  1 
JRobertson's  Charles  V.  Appendix,  Note 
viiL 

FIDELITAS.  L.  Lat.  [from  fidelis,  q. 
vA  In  feudal  and  old  English  law.  Fealty ; 
fidelity.  Spelman,  voc.  Fidelis.  Fleta, 
lib.  3,  ch.  16,  8  21.  Feud.  Lib.  2,  titt  3, 
4,  6.  1  Bl.  Com.  367.  See  Fealty.  "Used 
in  the  plural,  fidelitates.  Beg.  Orig.  317  b. 
Called  in  French  feudal  law,  the  essence 
of  a  fie£  Ouyot,  Inst.  ch.  2  ;  citing  Du- 
moulin,  tit  des  fiefs,  n.  116. 

FIDES.  Lat  [Fr.  foi,  foy.]  Faith ; 
fidelity;  allegiance.  Fidem  ferre,  portare  ; 
to  bear  fetith.  Words  in  the  old  oaths  of 
fealty.  Spelman.  Ad  fidem  utriusque 
regis;  owing  allegiance  to  each  king. 
JSract.  foL  427  b. 


Trust ;  confidence ;  honesty,  sincerity,  or 
uprightness  of  dealing.  Bona  fides  ;  good 
fEuth.  See  Bona  fides.  Uberrima  fides  ; 
the  most  abundant  faith ;  the  utmost  degree 
of  good  &ith.-  2  Kent's  Com.  483,  note. 
Fides  lervanda  eit.  Faith  must  be  observed. 
Id.  486.  An  agent  must  not  violate  the 
confidence    reposed    in    him.     Story  on 

Belief;  veracity;  credibility  (of  a  wit- 
ness.) Dig.  22.  4.  2,  3.  Fleta,  lib.  2,  c 
60,  §  26. 

Faith;  honor;  pledged  or  plighted  word 
or  troth.  Fides  data ;  faith  given;  troth 
plighted.  Legum  servanda  fides;  the  faith 
of  laWs  must  be  observed.  Cowell,  voc 
Devise. 

Fidel  lervaBda  est;  simplieitas  juris  gen- 
tinm  prSTileat.  Faith  must  be  kept;  the 
simplicity  of  the  law  of  nations  must  pre- 
vail A  rule  applied  to  bills  of  exchange 
as  a  sort  of  sacred  instruments.  Lord 
Mansfield,  3  Burr.  1672.  Story  on  Bills. 
§  16. 

FLDUCLAJIY.  [from  Lat  fiducia,  con- 
fidence.] Relating  to,  founded  upon,  or 
having  the  quality  of  a  trust  or  confidence. 

Founded  upon  a  special  or  technical  trust, 
as  distinguished  from  an  implied  trust* 
McLean,  J.  2  Howard's  R.  202,  208. 

FIE.  L.  Fr.  Fee;  a  fee.  Kelham. 
An  old  form  of  fee. 

Faith.    Id.    Another  form  of  foy. 

FIEF.  Fr.  [from  Sax.  feoh;  L.  Lat. 
feudum.]  In  feudal  law.  An  estate  in 
land  held  of  a  superior  by  service.  The 
same  with  the  English/e^,  and  Scotch/^. 
See  Feudum,  Fee. — An  estate  in  land,  held 
under  the  charge  of  fealty,  homage,  and 
military  service.  Potkier,  Traite  des  Fiefs, 
part  1,  c  prelim,  sec.  1.  3.  See  Esprit  des 
Lois,  lib.  30,  c.  16,  17,  et  passim.  Ouyot, 
Inst.  Feodal.  ch.  1.  Fieffarelj  occurs  in  old 
English  law,  though  it  is  found  in  the 
Mirror,  together  with  the  derivative  fief- 
tenant,  (a.  V.)     Mirr.  c  1,  §  16,  17. 

*^*  Fieu  and  fiew,  (qq.  v.)  occur  in  the 
books  as  old  forms  of  this  word ;  and  it  is 
perhaps  not  assuming  too  much  to  suppose 
that  the  final /in  fief  was  originally  an  w  ; 
the  convertibility  of  u  into  /,  being  appar 
rent  in  other  instances.  8ee  Farley,  lAeur 
tenant.  This  supposition  is  aided  by  the 
fact  that  the  French  term  for  an  allodia] 
estate  is  a  word  also  ending  ia  eu;  aleu. 
See  Alleu.  It  shows,  moreover  at  once, 
the  derivation  from  the  primitive  Saxon 
feoh :  fieu  being  the  same  sound  in  other 
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letters.  The  great  antiquity  and  expree- 
nreneM  of  this  French  term  have  led  to  ito 
introduction  into  modem  English  law,  and 
H  is  accordingly  freely  used  by  the  best 
Ebglish  writers  to  denote  a  feudal  grant  or 
csUte.  2  Bl,  Com.  45.  1  StepK  Com.  218. 
8  Kenet  Com.  494,  496. 

FIEF  D'HAUBERT.  Fr.  [L.  Lat 
feudum  hauheriicum^  In  Norman  feudal 
law.  A  fief  or  fee  held  by  the  tenure  of 
knightrservice ;  a  knight's  fee.  2  Bl.  Com. 
•2.  Mirr.  c  2,  §  27.  Spflman,  voc 
Feodum.  See  ffaubert.  8o  called,  ac- 
cording to  Skene,  because  given  upon  con- 
dition that  the  vassal,  possessor  thereof, 
shall  come  to  the  host  and  army  witfi  jack 
and  arms,  or  with  a  haubert,  haubergeon 
or  coat  of  mail  Skene  de  Verb.  Si^nif. 
voc  Hawbert. 

FIEF-TENANT.  L.  Fr.  In  old  Eng- 
lish law.  The  holder  of  a  fief  or  fee ;  a  fee- 
holder  or  freeholder.  Touts  lee  fieftenants 
dans  le  hundred  sont  obliges  de  vener^  per  le 
servape  de  lour  fiefs  ;  all  the  free-holders  in 
the  hundred  are  bound  to  come,  by  the 
service  of  their  fees.     Mirr.  c  1,  §  16. 

FIEL  Span.  In  Spanish  law.  A  se- 
questrator; a  person  m  whose  hands  a 
thing  in  dispute  is  judicially  deposited ;  a 
receiver.    Las  Partidas,  part  3,  tit  9,  L  1. 

"  FIELD."  [Lat  ager^  campus^  qq.  v.] 
Not  a  usual  term  of  description  in  legal 
proceedings.     1  Chitt.  Gen.  Pr.  160. 

FIELDAD.  Span.  In  Spanish  law. 
Judicial  deposit ;  sequestration.  Lojs  Par- 
tidas,  part  3,  tit  9,  L  1. 

FIERDING  COURTS.  Ancient  Gothic 
courts  of  an  inferior  jurisdiction,  so  called 
because  four  were  instituted  within  every 
inferior  district  or  hundred.  3  Bl.  Com. 
34.  Stiemhook,  de  Jur.  Goth.  lib.  1,  c  2, 
cited  ibid. 

FIERGES.  L.  Fr.  Fetters ;  irons.  Kel- 
ham, 

FIERI.  Lat  To  be  made ;  to  be  done. 
Sec  In  fieri. 

Fieri   non   debet,  (debnit,)  sed   factnm 

lalet.  It  ought  not  to  bo  done,  but  [ifj 
done,  it  is  valid.  Skep.  Touch.  6.  6  Co.  39. 
T.  Raym.  68.  1  Stra.  620.  A  maxim 
frequently  applied  in  practice.  Piatt,  J. 
19  Johns.  R.  84,  92. 

FIERI  FACIAS.  L.  Lat  (You  cause 
to  be  made.)  In  practice.  A  writ  of  exe- 
cution, (usually  termed  for  brevity, ^.^.  ;) 
commanding  the  oificer  to  whom  it  is  di- 
rected that  he  cause  to  be  made  of  the 
party's  goods  and  chattels  or  real  estate, 


(that  is,  to  obtain  by  a  leyy  and  sale  of 
them,)  the  amount  specified  in  the  writ, 
and  that  he  have  it  in  court  on  the  reton 
day.  8  Bl.  Com.  417.  3  Stepk.  Com.  649. 
2  Tidd*s  Pract  993,  99a 

*^'''  The  name  of  this  important  writ  it 
derived  from  its  two  emphatic  words,  is 
distinguished  in  the  form  given  infra,    Co. 
lAtL  290  b.     8  Bl.  Com.  417.     It  is  sop- 
posed  by  Mr.  Reeves  to  have  obtained  both 
Its  name  and  existence  from  the  words  of 
the  statute  of  Westminster  2,  chap.  18: 
quod  vicecomes  fieri  ^iat  de  terris  et  catal- 
lis.     2  Beeves'  HisL  Eng.  Law,  187.     TTw 
general  opinion,  however,  has  been  that  it 
was  a  common  law  execution.     Id.  ibid. 
note.    2  Tidd*s  Pr.  998.    In  modem  Eng- 
lish practice,  the  fi.  fa.  issues  agunst  goods 
and  chattels  only,  and  it  seems  to  be  sup- 
posed in  the  books  that  the  ancient  writ 
was  restricted  in  the  same  way.    See  Jlrts* 
lib.  2,  c  62,  §  8.     But  the  forms  is  the 
Register  are  all  de  terris  et  catedlis^  thus: 
Rex  vie.  scUutem :  Prtjedpimus  tibi  quodde 
terris  et  catallis  T.  de  S.  in  balUva  Im, 
FiBRi  FACIAS  dccem  librasy  et  ilias,  hiAem 
coram  justitiariis  nostris  apud  W.tnot- 
tavis   Sancti  ffilarOy  ad  reddendum  T. 
de  B.  qwK  ei  in  eadem  curia  nostra  adjndi- 
cato!  fuerunty  pro  damnis  ipsius  qua  ktbmi 
occasions  cujusdam  transgressionis,  dx.  Bt 
habecLs  ibi  tunc  hoc  breve.  Teste,  &e.    Beg. 
Jud.   18  b.     See  Bract   foL  312  b.    In 
American  practice,  xhefLfa.  is  usually  di- 
rected to  be  executed  in  the  first  instance 
against  the  goods  and  chattels  of  the  psity 
named,  and  failing  those,  against  his  real 
estate. 

FIERI  FECL  L.  Lat  (I  have  caraed 
to  be  made.)  In  practice.  The  nsme 
given  to  the  return  made  by  a  sheriff  or 
other  oflScer  to  a  writ  of  fieri  facias,  where 
he  has  collected  the  whole,  or  a  part  of  the 
sum  directed  to  be  levied.  2  Tidd*s  Pr. 
1018.  The  return,  as  actually  made,  is 
expressed  by  the  word  "  sati&fied'^  endorsed 
on  the  writ 

FIEU.  L.  Fr.  A  fee,  or  fief.  JTteu  de 
chevalier ;  a  knight's  fee.     Kelkam. 

FIEW.  L.  Fr.  A  fee  or  fief.  Fiem 
tenants ;  fee  tenants,  or  free  tenants  Kel-- 
ham.     The  same  with  fi^f-tenants,  (q.  v.) 

FIEZ.  L.  Fr.  Times.  Ascun  fies ; 
sometimes.  Fet  Assaver,  §§  52, 69.  Ume 
fiez  ;  once.     Id.  §  37.     See  Foils. 

FIFTEENTHS.  [L  Lat  deeima  quim- 
tee  ;  Fr.  quinzieme.']  In  English  law.  A 
species  of  tax  upon    personal   propeitr. 
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formerly  imposed  upon  cities,  townships 
and  boroughs  in  England,  that  is,  not  upon 
the  citizens  individually,  but  upon  the 
whole  city,  town,  &c ;  and  so  called,  be- 
cause  amounting  to  a  fifteenth  part  of 
what  each  city  or  town  was  valued  at, 
or  a  fifteenth  of  every  man^s  personal 
property,  according-  to  a  reasonable  valu- 
ation. 2  Inst.  77.  1  BL  Com.  308,  309. 
Camd.  Brit.  leSyll I.   Cowell.    TomUns. 

FIGHTWITE.  Sax,  In  old  English 
law.  A  mulct  or  fine  imposed  on  a  person 
for  making  a  fight  or  quarrel,  {mulcta  ob 
commissam  pugnaniy)  to  the  disturbance  of 
the  peace.     Spelman.     Cowell. 

FIL,  File.  L.  Fr.  A  thread;  a  line. 
Jerques  au  fil  del  ewe  ;  as  far  as  the  line  of 
the  water.  Britt.  c.  42,  foL  111  b.  This 
corresponds  with  the  Yr.jtisqu'afilde  Veau. 
Guyoty  Inst.  Feod.  ch.  23.  Jesques  aufil  de 
tnyleu  del  ewe ;  as  far  as  the  middle  line 
or  thread  of  the  water,     Britt.  foL  110. 

FILACE.  L.  Fr.  A  file.  En  filace ; 
on  file.  Kelham.  Philas  occurs  in  Brit- 
ton.  Bemue  de  philas  ;  removed  from  the 
file.     Britt.  c.  48. 

¥lhKOESi,Filazer,Filizer.  [L.  Lat^Wt- 
2ariuSy  filazarius  ;  from  Fr.  file^  filace,  (Lat. 
JUuraj)  a  thread.]  An  officer  of  the  Court 
of  Common  Pleas  in  England,  so  called, 
because  he  filed  the  writs  whereon  he  made 
out  process.  Cowell.  There  were  four- 
teen of  these  officers,  whose  duty  was  to 
make  out  all  original  writs,  and  process 
thereon,  to  enter  the  appearance  of  de- 
fendants, special  bails,  miparlanccs,  <&c 
Termes  de  la  Ley.  1  Arch.  Fr.  W^et  pas- 
sim. This  office  was  abolished  by  statutes 
7  Will  IV.  and  1  Vict.  c.  30.     Holthouse. 

FILACIUM.  L.  Lat.  [from  Fr. //ace.] 
A  file.     Spelman.     See  File, 

FILARE.  L.  Lat.  In  old  English 
practice.     To  file.     Towns.  PI.  67. 

FILCTALE.  In  old  English  law.  A 
word  used  by  Bracton  to  denote  a  kind  of 
compotatiou  or  entertainment,  given  by 
bailitfs  of  hundreds,  for  the  purpose  of  ex- 
torting money  from  those  who  attended 
them ;  {ut  pecunias  extorqueant  ah  eis  qui 
seguuntur  hundreda  sua  et  ballivas  suas.) 
Bract,  fol.  117  b.  See  Fleta,  lib.  1,  c.  20, 
g  102.  Spelman  considers  the  proper 
reading  of  this  word  to  be  fildale,  an  ale, 
or  dtinking  in  Afield. 

FILE.  L.  Fr.  [from  LskLfilia.]  A  daugh- 
ter.    Zitt.  sect  7,  8. 

FielUj  fillie  and  filie  are  given  by  Kel- 
ham as  other  forms  of  this  word. 
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FILE.  [L.  Lat  filum,  filaeium.']  In 
practice.  A  thread,  string  or  wire,  upon 
which  writs  and  other  exhibits  in  courts 
and  offices,  were  formerly  fastened,  or /W 
for  the  more  safe  keeping  of  them  together. 
Cowell.     Spelman,  voc.  Filaeium. 

The  paper  itself,  or  a  number  of  papers 
so  filed.  Tomlins.  A  file  is  a  record  of 
the  court     1  Lill.  112. 

The  papers  filed  appear  to  have  been 
originally  pierced  through  with  (trajecta,) 
and  strung  upon  the  thread  or  wire  em- 
ployed, as  is  still  sometimes  done  in  offices. 
Spelmun.  They  are  now  usually  arranged 
in  bundles,  a  thread  or  string  being  used  on 
the  outside  to  fasten  them  together.  In 
modem  practice,  a  file  is  a  bundle  of  papers, 
each  paper  being  similarly  folded  and  en- 
dorsed, and  tied  together.  The  phrase- 
ology of  the  old  practice,  however,  is  still 
retained  in  the  conmion  expressions  "to 
put  <m  file,"  "to  take  of  the  files."  See 
To  file,  Filum. 

FILE.  L.  Fr.  [L.  Lat  filum.]  A 
thread,  line  or  mark  ffaut  file  de  mer ; 
the  high  line  of  the  sea ;  high-water  mark. 
Rot.  Pari.  11  Hen.  IV.  m.  61.  See  Fil, 
Filum  aqucB. 

To  FILE.  [L.  Lat  filare.]  In  practice. 
To  put  upon  the  files,  or  deposit  among 
the  records  of  a  court  Affile  (q.  v.)  is 
used  in  the  old  books.     See  File. 

Filing  a  bill  in  equity  is  an  equivalent 
expression  to  commencing  a  suit.  7  Met- 
calfs  B.  167. 

*^*  The  filing  of  a  paper  is  considered 
as  an  exhibition  of  it  to  tne  court,  and  the 
clerk^s  office  in  which  it  is  filed  represents 
the  court  for  that  purpose.  The  filing  of  pa- 
pers forms  an  important  part  of  the  pro- 
ceedings in  an  action,  and  is  of  constant 
occurrence  in  practice.  It  is  effected  by 
delivering  the  paper,  (endorsed  with  the 
title  of  the  cause  and  the  attorney's  name,) 
to  the  clerk  of  the  court  in  which  the  action 
is  pending,  who  marks  it  "//cc?,"  adding 
the  date,  and  deposits  it  under  the  proper 
head,  among  the  papers  or  files  in  his  office. 

"To  file"  a  paper,  on  the  part  of  a 
party,  is  to  place  it  in  the  official  custody 
of  the  clerk  "  To  file,"  on  the  part  of  the 
clerk,  is  to  endorse  upon  the  paper  the 
date  of  its  reception,  and  retain  it  in  his 
office,  subject  to  inspection  by  whomsoever 
itmay  concern.  Wheeler,  J.  l^TexasB.  339. 

FILEINJAID.  Brit  A  name  given 
to  villeins  in  the  laws  of  Hocl  Dda.  Bar- 
ringt.  Obs.  StaL  302. 
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F1LIAT&  [from  Lat//tM,  a  child]  To 
fix  a  bastard  child  on  some  one,  as  iU 
father.  2  W.  BL  1017.  To  declare  whose 
ekUd  it  is.     Id. 

FILIATION.  riL  Lat  /liatia,  from 
jUiui,  a  child.]  The  fact  which  creates 
the  relation  of  parent  and  child  ffub- 
htuVi  Evid.  </  Succeti.  236. 

The  adjudging  of  a  bastard  to  be  the 
child  of  a  certain  man.*     The  fixing  of  a  * 
bastard  child  on  some  one  as  its  father.  { 
WefnUr.     See  Affiliation, 

FILICETUM.  Lat  [from  Jiluc,  fern.]  I 
In  old  English  law.  A  ferny  or  bracky  I 
ground ;  a  place  where  fern  grows.  Co,  I 
Liu.  4  b.     Skep.  Touch.  95.  ' 

FILIOLUS.  Lat  In  old  records.  A| 
god-son.     Spelman.  ' 

FILIU8.     Lat     In  civil  and  old  Eng- 
lish law.     A  son ;  a  child.     Filium  eum  ' 
dejinimuty  qui  ex  viro  et  uxore  eju9  natei- 1 
tur ;  we  define  him  to  be  a  son,  who  is  | 
bom  of  a  man  and  his  wife.     Dig,  1.  6.  6.  | 
Prasnmitur  quis  esse  filius^  eo  quod  nasci- 
tur  ex  uxore ;    one   is  presumed   to   be 
another's  child,  because  he  is  bom  of  his  ; 
wife.     Bract,  fol.   6,  88.     Filial  fst  BOmeB 

■itnne,  sed  hem  lomra  jnris.    Son  is  a 
name  of  nature,  but  heir  is  a  name  [temi] 
of  law.     1    Sid,    193.     1  Poxoell  on  De- 1 
visesy  31 1.   An  alien  may  have  a  son,  but  no  ; 
alien  can  have  an  heir,  id,  ibid.  Sec  Hceres,  j 

A  distinction  was  sometimes  made  in 
the  civil  law,  between  filii  and  liheri  ;  the  : 
latter  word  including  grandchildren,  {ne- 1 
potes,)  the  former  not  Inst,  1.  14.  5.  t 
But  according  to  Paulus  and  Julianus, ! 
they  were  of  equallv  extensive  import  | 
Dig,  50.  16.  84.     Id,  50.  16.  201.  ' 

FILIUSFAMILIAS.  Lat  In  the  civil; 
law.  The  son  of  a  family ;  an  unemanci-  j 
pated  son ;  one  in  aliena  potestate.  Dig,  \ 
1.  6.  4.  Id,  60.  17.  93.  Inst,  2.  12,  pr.  ' 
Id,  4.  5.  2.     Story's  Conflict  of  Laws,  §  61.  | 

FILIUS  MULIERATUS.  L.  Lat  In  ' 
old  English  law.  The  eldest  legitimate 
son  of  a  woman,  who  previously  had  an ' 
illegitimate  son  by  his  father.  Olanv,  lib. ' 
7,  c  1.  Otherwise  called  mulier,  2  BL  ' 
Com,  248.     See  Mulier, 

FILIUS  NULLIUS,  Lat  Tliesonor 
child  of  nobody.  Filius  populi  ;  a  child 
of  the  people.  Terms  applied  to  abastard. 
1  BL  Com.  459.  6  Co.  65  a.  Fortescue 
de  L.  L.  Angliofy  c  40.  Burr.  Sett  Cos. 
189. 

FILS.  Fr.  Sons.  Defined  by  the 
Civil  Code  of  Louisiana  to  include  dangh- 


ters.     Le  WMi  ik  comprend  Us  JUkt,   Ail 
3522,  nam.  1. 

FILUM.  Lat  [L.  Fr.Jii,/Ie,qq.T.] 
In  old  practice.  A  thread,  stnng  or  wire 
used  for  passing  tkrougk  and  connediBE 
papers  tcgether ;  a  file.  Otherwise  calkd 
fiiatinm^  (Fr.  fiLatCy  qq.  v.)  Spelmaaiyfix. 
Filaeium.     See  File. 

A  thread  or  line,  passing  tkrougk  a 
stream  or  road.  See  Filum  aqrut,  Fibm 
vice.  The  English  word  thread  has  in  «^ 
dinary  speech  this  sense  of  running  tkrmjk ; 
as  in  the  expressions  **  thread  of  a  diaooone 
or  argument ;"  **  to  thread  one's  way,"  Ac. 

A  Une  or  mark,  as  the  edge  orbw^er  of 
a  thing.  Filum  jforestm  ;  the  ed«  of  the 
forest  Manwood,  371.  1  CroW«  M 
Prop.  485.  "To  the  veir  last //wi  of 
the  phuntiff 's  hmd."  5  Taunt  133,  arg. 
**  Up  to  the  extreme  JUum  of  the  plaintiff's 
property."     Id.  134,  arg. 

FILUM  AQUiE.  L.  Lat  [LFr.jH 
del  ewe,^  A  thread  or  line  of  water;  i 
water  line  or  mark ;  the  outer  Une  or  edge 
of  a  stream;  the  watcr*s  edge.  Jtow 
filum  ;  the  high  line.  Rot,  Fat,  4  Hm. 
VI.  m.  1 1,  par.  2.  ffaut  file  cfc  swf ;  tke 
high  line  of  the  sea;  high- water  marl 
Rot,  Pari,  11  Hen.  IV.  m.  61.    Blovi^ 

A  stream,  or  course  of  water.  CWi 
Blount, 

A  thread  of  water,  as  running  thm^  t 
stream ;  a  middle  thread  ;  a  central  line. 
24   Pick.  R,   344.     Usually  called  **tbe 
thread  of  the    stream."     Shaw,  C.  J.  3 
Cashing* s  R.  207.     4  Wisconsin  R,  486, 
508. — An  imaginary  line  drawn  thrw^ 
the  middle  of  a  stream,  and  supposed  to 
divide  it  into  two  equal  parts;  constitnting, 
in  certain  cases,  the  boundary  between  tk 
riparian  proprietors  on   each  side,  and  be- 
tween counties,  townships,  Ac*    SMkt 
on  Aquatic  Rights,  88.     Blonnt    Item^ 
tantum  ex  altera  parte  prcedia  poi^deoi, 
prope  ripam,  tenemeritum^  suumeritiis^ 
ad  filum  aqu® ;  also  if  he  own  the  lawb 
only  upon  one  side  [of  the  stream,]  iks 
[onj  the  bank, it  will  be  his  fiwhold  ask 
as  the  thread  of  the  water,   j^rtift  fol  208b. 
Item  refer t  utrum   aqna,  in  qua  id  fr^' 
turn  est  quod  nocet^  propria  sit  efus  di  f^ 
queritur,  vet  communis^  vtl  in  parte  pnfr^ 
scilicet   usque  ad    filum   aquae,  et  psr^ 
aliena  ;  it  is  also  a  material  considenftio^ 
whether  the  water  in  which  the  noissDcen 
made,  be  the  property  of  the  party  «**■ 
plained  ofi  or  commoDy  or  in  psrt  his  ow. 
that  isy  as  &r  as  the  tlnread  e(  the  stresa^ 
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and  partly  another's.  Id,  foL  235.  Fleta 
calls  \\,.Janm  in  medio  aquae 'y  the  thread  in 
the  middle  of  the  stream.  Fleta,  lib.  4, 
c.  1,  §  21.  Lord  Hale  translates  Jllum 
aqttce,  middle  of  the  stream.  Hale  de 
Jur,  Afar,  pars  1,  c  4. 

*^*  The  phrase  Jllum  a^uee  is  constantly 
used  in  modern  law,  indifferently  with 
medium  jllum  aquas,  (as part  of  the  phrases, 
usque  filum  aquce,  ad  Jilum  aquoe,  ad  me- 
dium JUum  aquoe,)  to  signify  the  same 
thin^.  17  Johns,  R,  195.  20  Id,  90,  99. 
6  Cowen's  R,  518.  Id,  543—650.  5 
WendelVs  R.  423.  13  Id.  355.  20  Id, 
1 49.  24  Id,  451.  26  Id.  404.  4  HUVs 
(N.  Y.)  R,  369.  2  N,  Hamp.  R,  369. 
3  Qreenleafa  R,  474.  3  Kent's  Com. 
428—431,  and  notes.  2  Smith's  Lead, 
Cas.  98,  (Am.  ed.  note.)  But  that  filum, 
in  itself,  properly  imports  an  outer  line,  an 
edge,  verge  or  border,  and  not  a  central 
line,  is  clear  from  repeated  instances  of  its 
use  in  the  old  books.  Thus,  it  is  expressly 
applied  to  the  sea,  in  the  phrase  altum 
Jllum,  (L.  Fr.  haul  file  de  m>er,)  to  denote 
high-water  mark.  See  the  first  definition, 
supra.  In  the  same  sense  it  is  applied  to 
a  forest  Thus,  "  if  a  dog  fastens  upon  a 
deer  before  she  gains  filum  forestce,  (the 
edge  or  verge  of  the  forest,)  and  she  drags 
the  dog  into  the  forest,  and  is  there  killed, 
the  owner  may  pursue  and  take  the  deer 
out  of  the  foresL"  Manwood^s  Forest 
Law,S7l.  See  Filum,  Braeton,  indeed, 
(who  is  followed  by  Lord  Ilale,)  vises  filum 
to  denote  a  central  line,  and  it  is  probably 
through  this  author  that  this  sense  of  the 
word  has  become  so  firmly  established  in 
modem  law.  See  the  quotations  supra. 
In  Britton  both  phrases,  fil  del  ewe,  and  fil 
de  my  leu  del  ewe,  are  used  in  the  chapter 
Ds  I)m?isine,  but  are  not  apparently  dis- 
tinguished. Britt,  c.  42.  Strictly,  the 
central  line  of  a  stream  should  be  desig- 
Dated  as  m?dlum  filum  aquae,  or,  in  Eng- 
lish, the  "  middle  thread ;"  which  is  the 
phrase  employed  by  Lord  Mansfield  and 
other  high  authorities.  4  Burr.  2162.  3 
Sumner's  i2.  170, 

FILUM  VI^.  L.  Lat  The  thread 
or  middle  line  of  a  road,  or  street.  An 
imaginary  line  drawn  through  the  middle 
of  a  road,  and  constituting  the  boundary 
between  the  owners  of  the  land  on  each  side. 
2  Smith's  I^2ad,  Cas.  98,  (Am.  ed.  note.) 

FIN.  Fr.  [from  Lat  finis,  an  end.] 
An  end,  or  limit ;  a  limitation,  or  period 
of  limitation.   Fin  de  non^ecevoir  ;  a  legal 


bar  to  the  maintenance  of  a  claim.  Ord, 
Mar.  liv.  1,  tit  12.  Potk,  Ohlig.  part  3, 
ch.  8,  art  1. 

FINAL  [L.  liBLfinalis,  from  finis,  an 
end.]  Ending;  making  an  end;  that 
which  terminates  or  ends  a  matter  or  pro- 
ceeding, not  absolutely,  however;  as  the 
final  judgment  of  an  inferior  court,  which 
admits  of  an' appeal.  See  Final  judgment. 
Final  sentence. 

Absolutely  ending  or  concluding  a  mat- 
ter ;  conclusive ;  as  the  final  judgment  of 
a  court,  which  admits  of  no  appeal  See 
Final  judgment. 

FINAL  DEOREK  In  equity  practice. 
A  decree  which  finally  decides  and  dis- 
poses of  the  whole  merits  of  a  cause ;  re- 
serving no  further  questions  or  directions 
for  the  future  judgment  of  the  court,  so 
that  it  will  not  be  necessary  to  bring  the 
cause  again  before  the  court  for  its  further 
decision.*  7  Paige's  i?.  18.  2  DanielPs 
Chanc.  Pr.  (Perkins'  ed.)  1199,  note  (1.) 
See  4  Comstock's  R.  415, 

A  decree  which  terminates  all  litigation 
on  the  same  right     1  Kent's  Com.  316. 

FINAL  JUDGMENT.  In  practice.  A 
judgment  which  puts  an  end  to  an  action 
at  law,  by  declaring  that  the  plaintiff  either 
has,  or  has  not  entitled  himself  to  recover 
the  remedy  he  sues  for.  3  Bl.  Com,  398. 
So  distinguished  from  interlocutory  judg- 
ments, which  merely  establish  the  right  of 
the  plaintiff  to  recover,  in  general  terms. 
Id.  397.  A  judgment  which  determines 
a  particular  cause.    See  1  Kent's  Com.  316. 

A  judgment  which  cannot  be  appealed 
from;  which  is  perfectly  conclusive  upon 
the  matter  adjudicated.  Morton,  J.  24 
Pick,  R.  300.  A  judgment  which  termi- 
nates all  litigation  on  the  same  right.  The 
term  "final  judgment,^*  in  the  judiciary 
act  of  1789,  sec.  25,  includes  both  species 
of  judgments  as  just  defined.  2  Peters' 
R,  494.  1  Kent's  Com.  316.  6  Howard's 
R.  201,  209. 

A  judgment  i»  final  and  conclusive  be- 
tween the  parties,  when  rendered  on  a 
verdict  on  the  merits,  not  only  as  to  the 
facts  actually  litigated  and  decided,  bnt 
also  as  to  all  facts  necessarily  involved  in 
the  issue.     26  Alabama  R.  504. 

FINAL  PROCESS.  In  practice.  Writs 
of  execution  in  an  action  at  law.  So 
termed  as  concluding  the  proceedings, 
in  contradistinction  to  mesne  process,  (q.  v.) 

FINAL  SENTENCE.  Distingnished 
from  a  definitiye  sentence.    MarshaQ^  C.  J. 
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1  CranckU  R.  103.  The  last  decree  of  an 
interior  court  is  final  in  relation  to  the 
power  of  that  court,  but  not  in  relation  to 
the  property  itself,  j^ which  in  the  subject  of 
litigHtion,]  unlc?«  it  be  acquiesced  under. 
Id.  ibid. 

FIN  A  LIS.  Lat.  [from  fintt^  an  end  or 
limit]  In  old  English  law.  Ending; 
making  an  end  or  termination  ;  final.  /V- 
nalis  Concordia,  (q.  v. ;)  a  final  concord  or 
agreement 

Constituting  a  limit  or  boundary,  as  of 
land.  Arbor  finalit ;  a  boundary  tree. 
See  Arbor,  Finis. 

FINALIS  CONCORDIA.  L.  Lat  In 
old  conveyancing.  A  final  concord ;  a  fine 
of  lands.  Talis  concord ia  finalis  dicitur,  eo 
quod  finem  imponit  negotioy  adeo  ut  neutra 
pan  litigantium  ab  eo  de  ccetero  poterit  rece- 
dere  ;  such  a  concord  ia  called  final  because 
it  puts  an  end  to  the  matter,  so  that  nei- 
ther of  the  litigating  parties  can  afterwards 
recede  from  it  Glanv.  lib.  9,  c  3.  Dicitur 
finalis  Concordia,  et  ideo  fin^is  quia  impo- 
nit finem  litibus  ;  it  is  called  a  final  con- 
cord because  it  puts  an  end  to  suits.  Bract 
fol.  435  b.  These  passages  are  descriptive 
of  a  fine  when  it  was  in  the  form  of  an 
Actual  suit 

FIND.  To  ascertain  upon  judicial  ex- 
anination  and  inquiry;  to  ascertain  and 
declare  the  existence  of  one  or  more  facts 
judicially.  A  jury  are  said  to  find  a  deed 
or  a  will  in  a  special  verdict  Vaugh.  84,  86. 
A  jury  find  a  certain  amount  of  damages 
fi  r  a  pUuntifil 

To  determine  an  issue  of  fact  in  favor  of 
one  or  the  other  party,  and  to  declare 
such  determination  to  a  court  A  jury  ^^find 
for  the  plaintiff,"  or  "  for  tlie  defendant" 

FINDING.  In  practice.  The  result  of 
a  judicial  examination  or  inquiry,  especially 
into  some  matter  of  fact;  the  statement  to 
a  court  of  such  result 

This  term  is  roost  commonly  applied  to 
the  making  up  and  delivery,  by  a  jury,  of 
their  verdict  Sec  Verdict.  But  Lord  Coke 
applies  it  to  the  judgment  of  the  court 
itself.  **  There  is  one  finding  by  the  jury 
and  another  by  the  judges,  and  when  the 
defendant  confesses  it,  &c,,  the  judges  find 
sufiicient  matter  before  them  to  give  judg- 
ment" 11  Co.  30,  PowlUr's  case. 
FINDING.    One  of  the  modes  of  ac- 

t airing  a  title  to  goods  by  occupancy.     2 
^entU  Com.  356 — 360,  and  notes. 
The  finder  of  property  who  knows  the 
owner,  or  has  reason  to  believe  who  he  is, 


is  bound  to  restore  it ;  and  is  gnihy  of 
larceny  if  he  fraudulently  converts  it  to 
his  own  use.     1  Parker's  Crim,  B.  9. 

FINK  [L.  Fr.  fyn,  feyn,  fyne,  Jin; 
from  Lat  finis,  an  end.]  In  English  Isw. 
A  sum  of  money  or  price  (preUum)  paid 
for  obtaining  a  benefit,  favor  or  privily; 
as  the  ancient  fines  for  obtaining  a  writ, 
and  for  alienation;  and  the  modem  fines 
for  admission  to  a  copyhold,  for  obtaining 
or  renewing  a  lease.*  Heta^  lib,  2,  c  18, 
§§12,13.  S  Co.  B9h,  Becker's  case.  See 
iiSelden'sB.4l5.    See  Fine  for  alienaUoiL 

A  sum  of  money  paid  by  an  offender  is 
satis£sction  of  hb  ofience,  and  as  a  punish- 
ment (pama)  for  it*  8  Co,  59  b.  See 
Fine  (or  Mulct.) 

A  species  of  conveyance  or  assnrace, 
the  eflfect  of  which  was  to  make  men  enjoj 
their  lands  and  inheritances  in  peace, 
(pax.)*  8  Co.  ub.  sup.  See  Fine  cf 
lands.  All  these,  in  the  words  of  Lord 
Coke,  "  are  called  fines  because  they  are 
the  ejtd,  or  causes  of  the  end  of  all  the  sud 
businesses."     8  Co.  ub.  sup. 

FINE  FOR  ALIENATION.  In  fendd 
law.  A  sum  of  money  paid  to  the  lord 
by  a  tenant,  whenever  he  had  occasion  to 
aUcne,  or  make  over  Lis  land  to  another: 
a  sum  paid  for  license  to  alien  the  land. 
One  of  the  incidents  of  tenure  by  knigbt- 
servicc.  2  Bl.  Com.  71,  72.  1  sSpL 
Com.  166,  180. 

Fines  were  expressly  reserved  to  copy- 
hold tenures,  when  tenure  by  knight-eerrice 
was  abolished  by  the  statute  12  Car.  II. 
Hence  they  are,  in  general,  still  payable,  in 
England,  to  the  lord,  on  the  ahenation  oi 
copyhold  estates.  1  StcpL  Com.  20a  2 
Jd.  47,  48.  1  Crabb's  Real  Prop.  61 5--628. 

FINE  (or  MULCT.)  In  criminal  Irr 
and  general  practice.  A  payment  rf 
money  imposea  upon  a  party  as' a  punisb- 
mcnt  for  an  offence.  A  pecuniary  punish- 
ment  imposed  by  some  court  of  record, 
and  usually  under  the  authority  of  swnc 
statute.  See  Amercement. — A  pecuninr 
punishment  imposed  by  the  judgment  k 
a  court,  upon  a  person  convicted  of  crime. 
Wheeler,  J.  14  TeaxLS  R.  398.  A  fine  is  a 
judgment,  but  not  such  a  judgment  as  cm 
be  claimed  to  bear  interest  Id.  ikid. 
Fines  are  more  properly  sentences  thac 
judraients,  in  the  sense  of  recoveries  k 
civil  actions.     Id.  399. 

*^*  According  to  Spelman,  the  word 
fine  was  not  used  in  this  sense,  in  Enghmi 
before  the  Nonhan  invasion.    It  was  jf- 
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plied  originally  to  the  heavier  kind  of  pay- 
ment, imposed  for  grave  offences  (mulcta 
gravwr^  graviorihus  delictis  imposlta^  an- 
swering to  the  Saxon  wita  major,  and  so 
distinguished  from  an  amercement,  Spel- 
mauy  voc.  Finis.  See  Amercement,  It 
was  applied  also  to  a  pecuniary  mulct 
inflicted  by  the  courts  on  a  stranger,  in 
contradistinction  to  an  amercement,  which 
was  imposed  upon  their  own  officers  and 
ministers.  8  Uo,  40  b,  Griesley^s  case.  4 
Bl.  Com.  380.  4  Steph.  Com.  442.  Fines 
and  amercements  are  both  mentioned  in 
Ma^a  Charta.     Mag.  Cart.  Jok.  c  55. 

The  radical  idea  of  the  word  corresponds 
closely  with  its  obvious  derivation  from 
the  Lat  Jinis : — a  sum  paid  to  end  a  matter ; 
as  to  atone  for  an  offence ;  to  be  delivered 
from  a  punishment  Thus,  in  old  practice, 
where  a  party  had  -been  punished  by  im- 
prisonment, he  was  frequently  allowed  to 
be  discharged  on  payment  of  a  Jine  /his 
punishment  being  by  such  payment  ended. 
Beg.  Orig.  222  b,  232.  jReg.  Jud.  25.  A 
party  fined  or  paying  a  fine  was  said  Jlnem 
fdcere,  (q.  v.)  So,  in  modern  practice, 
where  a  party  is  fined,  and  ordered  to  stand 
committed  until  the  fine  is  paid,  the  pay- 
ment has  the  same  effect  of  putting  an  end 
to  the  imprisonment  And  in  any  case 
where  a  fine  constitutes  the  sole  punish- 
ment of  a  party,  its  payment  puts  an  end 
to  the  offence  for  which  it  was  imposed, 
or  to  the  legal  liability  growing  out  of 
such  offence. 

To  FINE.  To  impose  a  pecuniary  pun- 
ishment; to  order,  adjudge  or  sentence 
that  an  offender  pay  a  certain  sum  of  money 
as  a  punishment  for  his  offence.  The  Lat 
finire  anciently  signified  to  pay  a  fine. 
See  Finire. 

FINE  OF  LANDS.  [L.  Fr.  fyn,  feyn, 
fin ;  L.  Lat  finis,  finalis  concordha,']  In 
conveyancing.  A  species  of  conveyance  or 
assurance  by  matter  of  record,  formerly  in 
extensive  use  in  England,  in  the  form  of  a 
fictitious  suit,  commenced  by  the  party  to 
whom  the  land  was  intended  to  oe  con- 
veyed, against  the  party  intending  to  con- 
vey, and  compromised  or  terminated  by  the 
aeknowledgmsnt  of  the  latter  that  such  land 
was  the  right  of  the  former. — An  amicable 
composition  of  a  fictitious  suit,  by  leave  of 
the  court,  in  the  shape  of  an  agreement  or 
concord,  (concordia,)  enrolled  of  record,  by 
which  the  defendant,  or  deforciant  (as  he 
was  usually  called,)  acknowledged  the  land 
for  which   the   suit  was  supposed  to  be 


brought,  to  be  the  right  of  the  complain- 
ant* Glanv.  lib.  8,  c.  3.  Shep.  Touch. 
2.  2  BL  Com.  349.  Watklns  on  Convey- 
ancing, 262.  Burton's  Real  Prop.  20,  pi. 
67.  2  Wooddes.  Lect.  186.  1  Steph.  Com. 
616.  Called  also,  anciently,  a  final  concord, 
because  it  put  an  end  to  the  matter  or  suit, 
so  that  neither  of  the  parties  could  afteiv 
wards  recede  from  it  Sec  Finalis  con- 
cordia. 

The  acknowledgment,  conusance,  or  re- 
cognition of  right  made  in  this  pretended 
suit,  was  of  the  substance  and  essence  of 
the  fine,  being,  in  fact,  itself  the  conveyance 
of  the  land ;  the  other  proceedings  being 
merely  auxiliary.  Hence  the  party  intend- 
ing to  convey,  (or  nominal  defendant,)  was 
called  the  conusor,  or  cognizor,  that  is,  the 
cLcknowledging  party;  and  the  party  to 
whom  the  conveyance  was  made,  the 
conusee  or  cognizee.  Shep.  Touch,  (by 
Preston,)  3—5.  1  Steph.  Com.  517.  2 
Bl.  Com.  350,  351.  Hence,  also,  a  fine 
was  said  to  be  an  acknowledgment  of  a  feoff- 
ment on  record.  Id.  348.  It  was,  in  fact, 
a  solemn  conveyance  on  record,  from  the 
cognizor  to  the  cognizee.  Id.  355.  Fines 
were  recently  abolished  in  England  by 
statute  3  &  4  Will.  IV.  c.  74,  and  have 
been  either  expressly  abolished,  or  become 
entirely  obsolete,  in  most  of  the  United 
States.  1  Steph.  Com.  614,  515.  4  Kent's 
Com.  497.  They  do  not  appear  to  have 
ever  been  adopted  in  New-England.  Story, 
J.  4  Mason's  R.  55. 

*^*  The  peculiar  efiicacy  of  a  fine  con- 
sisted in  its  being  not  only  a  solemn  trans- 
action in  a  court  of  record,  but  a  transaction 
in  the  shape  of  the  acknoAvledgment  of  the 
right  of  a  litigating  party,  and  having  the 
same  effect  with  an  actual  adjudication  of 
the  court  upon  the  title  of  the  lands  con- 
veyed by  it  It  was,  indeed,  in  its  origin 
(like  a  common  recovery,)  an  actual  suit 
commenced  at  law  for  the  recovery  of  the 
possession  of  the  land,  but  being  found 
competent  to  confer  a  title  in  cases  where 
the  ordinary  conveyances  would  not  suffice, 
it  was  at  length  adopted  as  a  mere  moans 
of  transfer  between  parties  not  really  stand- 
ing in  the  relation  of  adverse  litigants.  1 
Steph.  Com.  515.  That  is  to  say,  the  form 
of  a  suit  was  preserved  for  the  purpose  of 
basing  upon  it,  or  extracting  from  it,  the 
pretended  compromise  or  confession  of  title, 
but  real  conveyance,  which  it  was  intended 
to  give.  For  this  purpose,  after  a  convey- 
ance of  lands  had  been  agreed  upon,  the 
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party  to  whom  Uiej  were  to  be  conreyed 
commenced,  in  form,  an  action  or  luit  at 
law  against  the  other ;  generally,  an  action 
of  coTenant,  in  the  Court  of  Conolmon  Pleaa, 
by  aoing  out  a  writ  of  covenant,  denomi- 
nated ffrom  its  initial  words,  when   the 
proceedings  were  in  Latin,)  a  writ  of  prm- 
dpe  quod  teneat  convtntionem^  the  founda- 
tion of  which  was  a  supposed  agreement  or 
covenant  that  the  one  should  conrey  the 
lands  to  the  other;  on  the  breach  of  which 
agreement  the  action  was  brought     The 
suit  being  thus  commenced,  there  followed, 
in  the  next  pUce,  the  licentia  concordandi^ 
or  leave  to  agree,  (that  is,  to  compromise 
or  settle  the  suit,)  supposed  to  be  applied 
for  by  the  defendant  or  deforciant,  and 
granted  by  the  court  on  payment  of  a  sum 
of  money,  called  the  king^s  silver,  or  post 
fine,     ^ext  came  the  concord,  or  agree- 
ment itself,  (anciently  called  the  peace,) 
being  an  acknowledgment  or  conusance 
by  the  deforciant,  that  the  lands  in  ques- 
tion were  the  right  of  the  complainant 
This  concord  was  the  foundation  or  sub- 
stance of  the  fine;  bebg,  in  form  and  in 
fact,  the  grant  or  conveyance  intended  to 
be    given,   and   was  acknowledged  either 
openly  in  court,  or  before  one  of  the  judges, 
or  before  two  or  more  commissioners  em- 
powered by  a  special  authority.   With  this 
acknowledgment,  all  the  essential  parts  of 
the  fine  were  completed.    There  remained, 
however,  two  more  proceedings  to  com- 
plete it  inform  ;  of  wnich  the  next  was  the 
note  of  the  fine,  which  was  only  an  abntract 
of  the  writ  of  covenant,  and  the  concord, 
naming  the  parties,  the  parcels  of  land,  and 
the  agreement    This  was  to  be  enrolled  of 
record  in  the  proper  ofiice,  by  direction  of 
the  sUtute*5  Hen.  IV.  c  14.     The  last  of 
the  proceedings  was  the  foot  of  the  fine,  or 
conclusion  of  it,  which  included  the  whole 
matter,  reciting  the  parties,  day,  year  and 
place,  and  before  whom  it  was  acknow- 
todged  or  levied.     Of  this  there  were  in- 
dentures made,  or  enmyssed  at  the  chiro- 
grapher^s  office,  and  delivered  to  the  cog- 
niior  and  the  cognixee,  usually  beginning 
thus:  ffasc  est  finalis  concordta,  (This  is 
the  final  agreement,)  and  then  reciting  the 
whole  proceeding  at  length.    And  thus  the 
fine  was  completely  levied  at  common  law. 
To  render  it,  however,  more  universally 
public,  it  was  directed  by  statute  4  Hen. 
VIL  c  24,  that  a  fine,  after  engrossing, 


four  times  in  the  term  in  which  it  was 
made,  and  four  times  in  each  of  the  three 
succeeding  terms,  which  was  reduced  to 
once  in  each  term  by  stat  31  Eliz.  c  2, 
and  these  proclamations  were  endorsed  on 
the  back  of  the  record.  2  BL  Com,  350 
—362.  I  Stepk.  Com,  Sie—51B.  Skep, 
Touch.  8,  5,  et  seq.     6  Co.  39. 

FINE  8UR  COGNIZANCE  DE 
DROIT,  COME  CEO  QUE  IL  AD  DE 
SON  DONK  L.  Pr.  A  fine  upon  ac- 
knowledgment  of  the  right,  as  that  whidi 
he  hath  of  his  gift;  that  is,  upon  acknow- 
ledgment of  the  right  of  the  cognizee,  as 
that  which  he  hath  of  the  gift  of  the  cog- 
nisor.  The  best  and  surest,  and  most  usual 
kind  of  fine,  by  which  the  deforciant  ac- 
knowledged a  K>rmer  feofl^cnt,  or  gift  m 
possession  to  have  been  made  by  him  to 
the  plaintiff;  hence  called  a  feoffment  of 
record.  2  BL  Com.  352.  1  Steph.  Cm. 
618.     8ee  Fine  (/ lands. 

FINE  SUR  COGNIZANCE  DE  DROIT 
TANTUM.  L.  Fr.  and  Lat  A  fine  upon 
acknowledgment  of  the  right  merely,  and 
not  with  uie  circumstance  of  &  preceding 
gift  from  the  cognizor.  This  was  commoih 
ly  used  to  pass  a  reversionary  interest 
which  was  in  the  cognizor,  of  which  there 
could  be  no  feoffment  supposed.  2  BL  Com. 
353.     1  Steph.  Com,  619.     See  suprv, 

FINE  SUR  CONCESSIT.  L.  Fr.  and 
Lat  A  fine  upon  concessit,  (he  hath  grant- 
ed.) A  species  of  fine,  where  the  c<^nizot 
in  order  to  make  an  end  of  disputes,  dioo^ 
he  acknowledged  no  precedent  right,  jet 
granted  to  the  cognizee  an  estate  de  noeo, 
usually  for  life  or  years,  by  way  of  supposed 
composition.  2  BL  Com,  353.  1  StejL 
Com.  619. 

FINE  SUR  DON,  GRANT  ET  REN- 
DER. L.  Fr.  A  fine  upon  gift,  grant  and 
render.  A  double  kind  of  fine,  compre- 
hending the  fine  sur  cognizance  de  droit 
come  ceo,  dec,  and  the  fine  sur  conceuit; 
and  which  might  be  used  to  create  par- 
ticular limitations  of  estate.  2  BL  Com, 
363.     1  Steph.  Com.  519. 

HNE  AND  RECOVERY  ACT.  TTie 
English  statutes  3  <k  4  Will.  IV.  c  74 ;  for 
abolishing  fines  and  recoveries.  1  Stepk 
Com.  614,  et  seq. 

FINE  PORCK  L.  Fr.  [fine,  from  Fr. 
fin,  crafty  or  subtle ;  or  artificial  or  exact] 
In  old  English  law.  An  absolute  nec^dtj 
or  constraint,  not  avoidable.     When  a  nuu 


should  be  openly  and  solemnly  read  and  I  was  constrained  to  do  that  which  he  cooJd 
proclaimed  m  court,  sixteen  times,  viz.,  |  in  no  way  avoid,  he  was  said  to  do  it  de 
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finefore$.  ComlL  Old  iT.  Brev.  fol.  78. 
StaL 35  ffen.  VIIL  cl2.  So, a  Jine farce, 
(q.  Y.)  The  word  fine  seems  to  be  used  in 
this  phrase,  in  the  same  sense  as  the  mod- 
em word  ptire. 

FINEMFACERE.  KLat  Infeudallaw. 
To  make  a  composition  or  compromise; 
to  renounce  or  relinqubh  a  claim  for  a 
consideration.  Finem  et  refutationem fecit ; 
made  a  fine  and  release.  Fettd,  Lib.  2,  tit  4  0. 
And  see  Skene  de  Verb.  Sign,  voc  Finis, 

FINEM  FACERE.  L.  Lat  In  old 
English  and  Scotch  practice.  To  make  an 
end,  or  settlement ;  to  make  or  pay  a  fine. 
Finem  fecit  nobiscum  ;  he  made  a  fine  with 
us.  Reg,  Orig,  232.  Bract.  foL  154. 
Fleta,  lib.  2,  c  60,  §  35.  Omnes  fines  qui 
&cti  9unt  nobiscum ;  all  fines  which  have 
been  made  with  us.  Mag,  Cart,  Johan, 
c  65.  Finem  facere cum  rege;  "to  fine  with 
the  king,  or  to  make  ane  finance  and  satbfie 
him  for  ony  trespasse  committed  against 
him  or  his  lawes."    Skene  de  Verb,  Signif, 

To  levy  a  fine.     Bract,  foL  106. 

FINES  LE  ROY.  L.  Fr.  In  old  Eng- 
lish  law.  The  king's  fines.  Fines  formerfy 
payable  to  the  king  for  any  contempt  or 
ofience,  as  where  one  committed  any  tres- 
pass, or  falsely  denied  his  own  deed,  or 
did  any  thing  in  contempt  of  law.  Termes 
de  la  Leg, 

FINIRE.  L.  Lat  [from  finis,  a  fine.] 
In  old  English  law.  To  fine,  or  pay  a  fine, 
upon  composition.  Bog,  Hoveden,  783, 
cited  in  Cowell,    To  end  or  finish  a  matter. 

FINIS.  Lat  In  old  English  law  and 
practice.  An  end  or  termination.  Finis 
unius  diei  est  principium  cdterius  ;  the  end 
of  one  day  is  the  beginning  of  the  next 
2  Bulst,  305.  Finis  rei  attendeDdas  est. 
The  end  of  a  thing  is  to  be  attended  to. 
8  Inst,  51.  The  means  by  which  a  crime 
is  accomplished  is  a  subordinate  considera- 
tion.    Id,  ibid, 

A  fine,  or  payment  of  money,  as  an  erid, 
satisfaction  or  settlement  of  a  claim,  offence, 
or  other  matter.     Beg,  Orig,  222  b,  232, 
"  179.     Reg,  Jud,  25  a.     See  Fine, 

A  fine  or  conveyance  of  land,  as  the  end 
or  settlement  of  a  pretended  suit ;  or  as 
the  end  of  all  controversy  respecting  the 
title,  {quia  finem  imponit  littbus,)  See 
Fine  of  lands, 

A  terminus,  limit,  or  boundary  of  land. 
BundcB  et  metoe  et  rationabiles  divisce,  qum 
ponuntur  in  terminis  et  finibus  agrorum. 
Bract,  foL  166,  167.     See  Bivisa, 

FINITIO.    L.  Lat  j^firom  finis,  an  end.] 


In  old  records.  An  ending  or  finishing; 
death,  as  the  end  of  life ;  {quia  vita  finitur 
morte,)     Cowell,    Holthouse, 

FINIUM  REGUNDORUM  ACTIO. 
In  the  civil  law.  Action  for  r^ulating 
boundaries.  The  name  of  an  action  which 
lay  between  those  who  had  lands  bordering 
on  each  other,  {qui  confines  agros  habent^ 
to  settle  disputed  boundaries.  Inst,  4.  6. 
20.  Id,  4.  17.  6.  Cooper's  notes  in  loc. 
Big.  10.  1.  Cod,  3.  39.  1  Mackeld.  Civ, 
Law,  286,  §  271. 

FIRDFARE,  Ferdfare,  Ilerdfare.  Sax. 
[from^rrf,  an  expedition  or  military  service, 
and  fare,  a  going.]  In  old  English  law. 
A  summoning  fortn  to  a  military  expedi- 
tion, {indictio  ad  profectionem  militarem.) 
Spelman. 

An  acquittance  from  going  to  war.  Fleta, 
lib.  1,  c  47,  8  23.     Cowell,  voc  Ferdfare. 

FIRDSOCNE.  Sax.  [from  ^rrf,  mili- 
tary service,  and  socne,  uberty.]  In  old 
English  law.  Exemption  from  military 
service.     Spelman, 

FIRDWITE,  Ferdwite,  Ferdwgte,  Sax. 
[from  fird,  military  service,  and  vnte,  a 
mulct  or  fine.]  In  old  English  law.  A 
fine  for  refusing  military  service,  {mulcta 
detrectantis  militiam,)     Spelman, 

A  fine  imposed  for  murder  committed  in 
the  army;  an  acquittance  of  such  fine 
FUta,  lib.  1,  c.  47,  §  15.  Chart,  11  ffen. 
III.  m.  33,  cited  in  Cowell, 

FIRE,  in  insurance,  has  the  ordinary 
or  popular  meaning  of  ignition  or  burning. 
"Fire  by  lightning,"  in  a  policy,  means 
actual  burning  by  lightning,  and  not  pros- 
tration or  destruction  without  burning.  4 
Comstock*s  R,  326.  It  was  argued  in  this 
case  that  lightning  was  fire.  But  the  court 
held  it  unnecessary  to  determine  whether 
this  were  so,  scientifically  considered.    Id, 

FIRE  AND  SWORD,  Letters  of  In 
old  Scotch  law.  Letters  issued  firom  the 
privy  council  in  Scotland,  addressed  to  the 
sheriff  of  the  county,  authorizing  him  to 
call  for  the  assistance  of  the  county  to  dis- 
possess a  tenant  retaining  possession,  con- 
trary to  the  order  of  a  judge  or  the  sen- 
tence of  a  court     BeWs  Diet, 

FffiEBARE.  Sax.  In  old  records. 
A  beacon,  or  high  tower  by  the  sea  side, 
wherein  were  lights,  either  to  direct  sailors 
in  the  night,  or  to  give  warning  of  an  enemy. 
Cowell,   Ordinat,  temp,  Edw,  IL  cited  ibid. 

FIREBOTE,  Fireboot,  Sax.  [from 
fire,  and  bote,  an  allowance.]  An  allow- 
ance of  sufficient  wood  for  fuel,  for  the  use 
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of  a  tenant  for  life  or  yeaiv.  2  BL  Com,  \  ibid,  Firma  noctU;  a  night's  ferm;  pro- 
35.  2  CraWi  Real  Prop,  yn^  §  1044. !  visiona  or  entertainment  for  a  night,  or ^ 
Spelmafiy  voc.   Bota,     Called  in  the  old  |  value  of  it ;   sometimes  expressed  by  in- 


hooks,  ettovfrium  ardendi.  See  BoU^  Ei- 
lovers.  In  an  old  English  case,  it  was  held 
by  the  court  that  lessee  for  life  or  for  years, 
by  the  common  law,  cannot  take  fuel  but 
of  bushes  and  small  wood,  and  not  of  tim- 
ber trees.  But  if  the  lessor,  in  his  lease, 
grantcth  fire-hoot^  if  the  lessee  cannot  have 
sufficient  fuel  as  above,  izc,  he  may  take 
jxreat  trees.     3  Leon.  1 6,  case  38. 

FIKE  INSURANCE.  A  contract  of 
insurance,  by  which  the  underwriter,  in 
consideration  of  the  premium,  undertakes 
to  indemnify  the  insured  against  all  losses 


version,  as  nost  de  firmiL,  a  night  of  eDte^ 
tainment  Firma  diet ;  a  da j  s  promons 
or  entertainment  These  are  common  ex- 
pressions in  Domesday.     Spelman, 

A  rent  payable  in  money,  (redituipen- 
niarius.)  Spdm/on.  Hoveden,  in  John. 
R,  A.  D.  1199,  cited  ibid.  Procerta^rm 
inde  annuatim  reddendo  ;  for  a  certain  rent 
thereof  annually  to  be  paid.  Reg,  Orig. 
257  b.  De  exittbuM  et  pro/cuis^  veldehm 
dominii  nostri  ;  of  the  issues  and  profits, 
or  of  the  rent  of  our  lordship.  U,  265  b. 
Cottell,   voc    Firm^sratio.      Ad  asdiqim 


in  his  houses,  buildings,  furniture,  ships  in  firman  ;  at  the  old  rents.  Mag.  Cart 
port,  or  merchandise,  by  means  of  acoiden- '  Johan.  c  25.  Called  alba  firma^  blmd 
tal  fire  happening  within  a  prescribed  pe- !  firm,  or  white  farm^  (qq.  v.) 
nod.  3  Kenfs  Com.  370.  Hughet  on  |  A  lease  or  letting,  (^^oco/fo ;)  a  tcnn  for 
Ins.  385.  Angtll  on  Fire  Ins.  cL  2,  §  7. !  years  (terminui.)  Adhuc  viptnti  arm  ii 
See  Fire  policy,  \  firma  illorum  reitent ;  twenty  years  of  their 

FIRE    OHI)EAL     In  Saxon  and  old  '  lease  will  yet  remain.    Spelman,   Ingdjk 
English  law.     The  ordeal  or  trial  by  red- '  Sax,  IlisL  Croyl.  cited  ibid.    Ad  termiiwi, 


hot  iron ;  which  was  performed  either  by 
taking  up  in  the  hand  a  piece  of  red-hot 
iron,  of  one,  two  or  three  pounds  wei<jht, 
or  by  stepping  barefoot  and  blindfolded 
over  nine  red-hot  ploughshares  laid  length- 
wise at  unequal  distances.  4  Bl.  Com.  343. 
Coxtell.     See  Ordeal. 

FIRE  POLICY.  A  contract  of  insu- 
rance, by  which,  in  consideration  of  a  single 
or  periodical  payment  of  premium,  (as  the 
case  may  be,)  the  company  engages  to  pay 


vel  ad  firmam  ;  for  a  term  or  ferm.  Brotl 
fol.  30.  Salvo  firmario  firma  et  termm 
stto  ;  saving  to  the  fermor,  (termer  or  la- 
see)  his  farm  and  term.  Id.  fol  166  K 
Non  magi*  poterit  firmarium  ejicm  if 
firma  fica,  quam  tenentem-aliquem  deBtn 
tenemento  sua;  he  can  no  more  eject  the 
fermor  (or  lessee)  from  his  farm  (or  tenn,) 
than  any  tenant  from  his  freehold.  IL  fol 
220  b.  Fleta,  lib.  4,  c  31,  §  4.  Adh- 
mam  ponere  vel  dare  ;  to  put  or  give  for  t 
ferm  or  farm.     Spelman.     Chart  Hen.  L 


to  the  assured  such  loss  as  may  occur  by 

fire  to  his  property  therein  described,  with- '  de  Libert,  Angl,  cited  ibid.  Ad  finwan 
in  the  period  or  periods  therein  specified, '  dimittere,  tretdere^  locare;  to  demise,  d^ 
to  an  amount  not  exceeding  a  particular  i  liver,  let  for  afium.  Bract.  foL  12  b,  44  b. 
•um  fixed  for  that  purpose,  by  the  policy,  j  See  To  Farm  let. 


2  Steph.  Com,  180.  See  Angell  on  Fire 
Ins.  ch.  2,  §  12,  et  seq.  See  Policy,  Fire 
Insiironce, 

FIRLOT.  A  Scotch  measure,  contain- 
ing two  gallons  and  a  pint     Spelman, 

FIRMA.  L  Lat  Ffirom  Sax.  feorme, 
fearme,  provisions.]  In  old  English  and 
Scotch  law.  A  firm,  ferm,  or  farm ;  a  rent 
reserved  on  letting  lands ;  (reditus  qui  in 
elocandis  prcediis  domino  elocanti  reserva- 
tur,)  Anciently  reserved  in  provisions. 
Spelman,  Blount,  Precep,  Will,  Cong, 
cited  ibid,  Blount,  voc.  Hordeum  palmale, 
Skene  de  Verb.  Sign.  voc.  Firmarius,  See 
Farm,  Ferm^ 

A  feast  or  entertainment      Spelman, 


A  farm  in  the  modem  sense ;  a  messn- 
age  and  land,  wood.  Arc.,  belonging  to  or 
used  with  it  Co,  Litt,  5  a.  S&p.  fotcfc 
93.     3  Leon.  13.     See  Farm, 

FIRMA  FEODL  L.  Lat  In  old  Big- 
lish  law.  A  farm  or  lease  of  a  fee;  »  fee 
(arm.     See  Feodi  firma, 

FIRMARIUS.  L.  Lat  [from  firma,  i 
term.]  In  old  English  and  Scotch  law. 
A  lessee  for  a  term ;  one  having  a  term, 
ferm  or  farm  in  lands.  StaL  Marlbr,  c 
24.  Bract,  foL  12  b,  44  b,  166  b,  178, 
226  b.  Fleia,  lib.  2,  c  55,  §  8.  S  Bl 
Com,  318.  Called  anciently  >5Tmor,  wd 
sometimes  ^rmantf.  H.euce  farmer,  (q.  ^.) 
Firmarius  nihil  hahet  nisi  tantum  usum- 


Huntingdon,  Hist,  lib.  6  in  An,  23  JSdw,  l/ructum  -  the  fermor  or  leasee  has  nothii^ 
Conf,  cited  ibid.     Ranulf.  Cestriens.  cited  |  but  only  the  nsofriiet     BracL  M,  S61. 
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Id,  fold  18.  Salvo  firmario  firma  et  ter- 
mmo  suo.  Id.  fol.  166  b,  12  b,  178.  De- 
fined by  Skene  "  a  mail-payer,  mailer  or 
mail-man."  Fimiarii  comprehended  all 
sach  as  held  by  lease  for  life  or  lives,  or 
for  years,  by  deed  or  without  deed.  2 
Inst.  145.     See  1  Ad.  dt  El.  (N.  S.)  637. 

FIRMARATIO.  L.  Lat.  [from  firma, 
a  lease,  or  term.]  /  In  old  records.  Firm- 
ing (farming,)  or  holding  to  firm,  (farm.) 
The  nrraary's  or  farmer's  right  to  the  lands 
and  tenements  let  to  him  ad  firmam. 
Coioell.  Stat.  Eccles.  PaulinoBj  MS.  cited 
ihid. 

FIRMARIUM,  FermaHum.  L.  Lat. 
[Irora  firma,  provisions.]  In  old  records. 
A  fermary;  a  place  in  monasteries,  and 
cJsewhere,  where  the  poor  were  received 
and  supplied  with  food.  Spelman.  Uence 
the  word  infirmary. 

FIRMATIO.  L.Lat.  In  the  forest  law. 
Doe  season.     Cowell. 

Flrmior  et  potentior  est  operatic  Itgh 
QDam  dispositio  homiais.  The  operation  of 
the  law  is  firmer  and  more  powerful  [or 
efficacious]  than  the  disposition  of  man. 
Co.  Litt.  102  a. 

FIRMITAS.  L.  Lat.  [from  firmus,  firm, 
anre.]  In  old  European  law.  An  as- 
surance ;  a  deed  or  cnarter  confirmed  by 
witnesses  or  seal,  for  assuring  some  privi- 
lege, &c.  Spelman.  Capitular,  lib.  4,  c 
37.     L.  Alaman.  tit  1,  §  1,  cited  ihid. 

FIRST  FRUITS.  [L.  Lat  primitics.'] 
In  English  ecclesiastical  law.  The  first 
year's  whole  profits  of  every  benefice  or 
spiritual  living  in  England,  anciently  paid 
by  the  incumbent  to  the  pope,  and  form- 
ing, together  with  tenths,  ix  revenue,  which 
at  the  reformation  was  annexed  to  the 
crown  by  statute  26  Hen.  VIIL  c  8.  This 
revenue  was,  by  charter  of  Queen  Anne, 
confirmed  by  statute  2  Anne,  ell,  trans- 
ferred to  a  perpetual  fund  (called  from 
that  circumstance  Queen  Anne's  Bounty,) 
for  the  augmentation  of  poor  livings.  By 
statutes  5  <S?  6  Anne,  benefices  under  £50 
per  annum,  clear  yearly  value,  were  dis- 
charged from  the  payment  of  first  fruits 
and  tenths.  1  Bl.  Com.  285,  286.  2 
Steph.  C(ym.  649,  550. 

In  feudal  law.  One  year's  profits  of 
land  which  belonged  to  the  king  on  the 
death  of  a  tenant  in  capite ;  otherwise 
called  primer  seisin.  One  of  the  incidents 
to  the  old  feudal  tenures.  2  Bl.  Com.  66, 67. 

FIRST  IMPRESSION.  [Lat  pnma 
impressio.]     Elrst    occurrence;    first  pre- 


sentation to  a  court  for  determination. 
See  Primes  impressionis. 

FIRST  PURCHASER.  The  first  ac- 
quirer (perquisitor,)  of  an  estate.  He  who 
first  acquired  an  estate  to  his  family,  or  first 
brought  an  estate  into  the  family  which  at 
present  owns  it,  whether  the  same  was 
transferred  to  him  by  sale,  or  by  gift, 
or  by  any  other  method,  except  only  that 
of  descent  2  Bl.  Com.  220.  1  Steph. 
Com.  856.  Styled  among  the  Norman 
j  urists,  the  conqueror  or  conquereur.  Chrand 
Const.  Gloss,  c  25.  1  Steph.  Com.  ub. 
sup.  In  the  English  law  of  descent,  this 
phrase  seems  to  be  less  used  than  formerly. 
See  1  Steph.  Com.  857,  chap.  xi.  And  see  the 
opinion  of  Story,  J.  2  Peters'  E.  58, 89— -94. 

FISC.  [from  Lat  fiscus,  q.  v.]  The 
treasury  or  property  of  a  prince  or  state. 
Hence  confiscate,  and  the  old  word  con- 
fisk,  (a.  V.) 

FISCAL  [Lat  fiscalis.]  Relating  to, 
or  connected  with  the  treasury  of  a  prince 
or  state. 

FISCAL  JUDGE.  [L.  Lat  judex  fis- 
'  calis."]  An  officer  named  in  the  laws  of  the 
barbarous  nations  of  Europe;  the  same 
with  the  grafio,  graf,  greve^  or  reeve.  Spel- 
man, voc.  Grafio,  Called  fiscal,  because 
charged  with  the  collection  of  public 
moneys,  either  directly,  or  by  the  imposi- 
tion of  fines.  Id.  In  the  Ripuarian  law, 
he  is  said  to  be  the  same  with  the  com>es 
or  count  L.  Ripuar.  tit  35.  Esprit  des 
Lois,  liv.  80,  c.  18. 

FISCUS.  Lat  In  the  Roman  law. 
The  treasury  of  the  prince  or  emperor,  as 
distinguished  from  cerarium,  which  wastlie 
treasury  of  the  state.  Spelman.  Plin. 
Pan.  36.    Tacit.  Annal.  vi.  2.     Calv.  Lex. 

The  treasury  or  property  of  the  state,  as 
distinguished  from  the  private  property  of 
the  sovereign.  Dig.  49.  14;  Ve  jure 
fisci.  Cod.  10.  1.  1  Mackeld.  Civ.  Law, 
149,  §144. 

In  English  law.  The  king's  treasury,  as 
the  repository  of  forfeited  property.  Bona 
eorum  fisco  nan  vindicentur, — bona  ipsorum 
confiscentur ;  their  goods  shall  not  be 
claimed  for  the  fisc  or  treasur}^ — their 
goods  shall  be  confiscated.  Bract,  fol.  1 50. 

The  treasury  of  a  noble,  or  of  any  pri- 
vate person.     Spelman. 

*^*  The  use  of  this  word,  in  the  sense 
of  a  treasury,  is  derived  from  its  primary 
meaning,  a  wicker  basket,  or  hamper, 
(sporta,  clitella,)  in  which  money  was  kept 
by  the  Romans,  and  carried  about    That 
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the  early  Eoglish  kings  lometioies  cmrried 
tbeir  treasure  with  them  in  hampers  of  this 
kind,  is  shown  by  Spelman  in  a  quotation 
from  the  Book  of  the  Monastery  of  Ram- 
sey, where  a  bishop  is  mentioned  as  hav- 
ing on  one  occasion  borrowed  of  King 
Canute  all  the  gold  he  had  in  his  hampers, 
(in  diuUU  rtgiU,)  Spelman  supposes  this 
use  of  the  word  to  be  preserved  in  the 
hanaper  or  hamper  office  of  the  English 
court  of  chancery.  But  see  3  Bl.  Vom. 
id,  49.  Lord  Coke  speaks  of  a  fine  in 
hamper,  6  Co.  44.  Lord  Bacon  traces 
this  word  and  the  old  English  word  pipe 
to  a  similar  origin.      Worlee^  iv.  133. 

FISH  ROYAL.     See  Bojfolfish, 

FISUERY.  [L  Lat  piscaria ;  L.  Fr. 
pe^eAerie.]  A  right  or  liberty  of  taking 
fish;  a  species  of  incorpor^  heredita- 
ment, anciently  termed  ptscnry^  of  which 
there  are  several  kinds.  2  BL  Com,  34, 
80.  3  Kent's  Com,  409 — 418.  Angell 
on  Water-CourseSj  §  61,  e/  Meg.  Anpell  on 
Tide-  Waters,  124,  chap.  6.  United  States 
Digest,  Fisheries.  See  Commom  fishery, 
Free  fishery y  Several  fishery. 

FISK.  In  Scotch  law.  The  right  of 
the  crown  to  the  movable  estate  of  a  per- 
son denounced  rebel     BelPs  Diet. 

FIST.  L.  Fr.  [from  faire,  to  make  or 
do.]  Makes ;  mtade.  V estate  de  celny 
que  fist  le  releas ;  the  estate  of  him  who 
makes  the  release.  lAtL  sect  305.  Fist 
son  volunt;  made  his  wilL  1  And.  3. 
Fi2met;  we  made.  Vearb.  II.  12  nen.VL  7. 

Did.  Tout  fist  il  lefait ;  though  he  did 
the  deed.     Britt.  c  23. 

Done.  Ou  tiel  fact  si  Jist ;  where  sach 
deed  was  done.     Rot,  Pari.  4  Hen.  IV. 

FISTUCA,  Festuea.  L.  Lat  In  old 
English  Uw.  A  staff  or  wand,  by  the  de- 
livery of  which  the  property  in  land  or 
other  thing  was  formerly  transferred. 
Called  also  haeulus^  virga  and  fustis, 
Spelman, 

FISTULA.  Lat  In  the  cinl  Uw.  A 
pipe  for  conveying  water.     Dig,  8.  2.  18. 

FITZ.  L.  Fr.  Son ;  a  son.  Britt,  c 
27,  89.  Fitz  en  ventre  sa  mere ;  a  child 
onbom.     12  Mod,  286. 

FIXTURE.  A  thing  fixed  to  the  firee- 
hold.  Arehh.  LandL  d  Ten,  369.— Any 
thing  annexed  to,  (that  is,  fieistened  to,  or 
connected  with)  the  freehold.  2  Smith's 
Lead.  Cos,  114. — An  article  of  a  personal 
nature  affixed  to  the  freehold.  2  KenCs 
Com,  344,  345,  and  note. — A  thing  of  an 
aooessory  character,  annexed  to  houses  or 


laada.     S  8UpL  Com.  260.— A  nonble 
thing  which,  either  by  the  opentios  of 
nature,  or  by  human  art,  i»  ooanectsdvitk 
an  immovable  thing  in  such  a  muuwt  » 
to  coDsUtttte  a  part  of  it    1  Mackeid,  Gs. 
Law,  162,  §  147. — An  article  which  wai  i 
chattel,  but  which,  by  being  physiciOj  as- 
nexed  or  afilxed  to  the  Ttmy,  becaine  a^ 
cessory  to  it,  and  part  and  parcel  of  it  1 
Ohio  SL  JL  611.— An  article  which,  hj 
being  attached  to  the  freehold,  hat  bcfli 
chai^lfed  from  a  chattel  to  a  pari  of  tiie 
realty.*     See  28    Vermont  R  428.'A 
chattel  which  has  been  sabstaotiallj  aa- 
nexed  to  the  freehold  in  sach  a  maoDer  ai 
not  to  permit  it  to  be  separated  bom  it, 
without  material  injury  to  itaelf  or  to  the 
freehold.*     See  opinion  of  BenneU,  J.  IL 
433,  434.     10  Richardmm's  (S.  C.)  Lu 
R,  135,  139,   140.— To  be  a  jJiteff,  i 
thing  must,  on  the  one  hand,  be  of  n 
acees9ory    character,  mnd,  on  the  oUwTf 
it    must  be    in    some   actual  miioa  or 
connection  with  the  principal  sobject,  aad 
not  merely  brought  into  contact  with  it* 
2   Steph.  Cbm.  260.— Therefore  the  wiBi 
and  floors  of  a  house,  being  aa  origioil 
and  necessary  part  of  the  priocipal  ub- 
iect,  are  not  fixtures ;  and,  on  the  other 
hand,  buildings  which  merely  rest  «^ 
the  ground,  without  being  fixed  ta,  or  <9  it» 
and  pictures  and  glasses  suspended  s^ssA 
a  wall,  are  in  no  sense  fixtures.   Ii>  '^ 
Archb.  LandL  d:  Ten,  362.     But  see  ti^ 
*^*  Mr.  Stephen    considers  the  toa 
fixtures  as  of  popular  origin.    2  Sttfh 
Com.  260,  note  (t).     It  may  be  doubted, 
however,  whether  it  i«  not  derived,  with 
the  law  of  fixtures  itself,  frx>m  the  ci?il  Isv* 
in  which  term  adfixa,  or  afixa,  (thb^ 
fixed   or  finstened,)   waa  used  to  denote 
these  accessories.     Dig.  60.  16.  246.  See 
Affixus.     It  is  not  used  in  the  comiDon 
law,  as  the  same  writer  justly  observes, 
with  much  uniformity  of  meaning.    Pro- 
perly, it    denotes    something  Jm  ni 
permanent,   as    distinffoished    from  thit 
which  is  removable,  (Uie  Lat  fisum,  bar- 
ing  the  sense    not  only   of  attschmcat 
or  coimection,  but  of  stability,)  asd  ia 
this    respect    the    popular  coincides  ca* 
tirely  with  the    primary  leffal  meanii^* 
the    general    rule    being,  t^at  a  fixtaR 
once  annexed  to  the  realty  cannot  be  l^ 
moved,  or  separated  from  it,  as  again^ 
the  owner  of  the  fredbokl  or  inheritaattr 
to  whom  it  beloi^^     S  SttpL  Com,  i^^^ 
2  Smith's  Lead.Oa$.  114.    ^KmifsOm- 
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343.     From  the  various  excepttcm  to  this 
riilc,  however,  which  tave  been  gradnallj 
established,   a  di^stinction    has    not  only 
arisen  between  fixtures  removable,  and  irre- 
movable, but  the  word  fixtures  itself  has 
been  said  to  have  acouired  the  peculiar 
meaning  of  chattels  which  have  been  an- 
nexed  to  the   freehold,  but  which  are  re- 
movable  at  the  will  of  the  person  who 
annexed   them.      1    Or.  M.   d:  H.   276. 
Grady  an  Fixtures,   1,   2.     And  see  35 
£nff.  Law  d:  Eq,  R.  173.    More  than  this, 
— it  has  been  said  that  the  term  fixtures 
does  not  necessarily  mean  things  affixed  to 
the  freehold.     6   Mees.  d:   TT.  175.     This 
goes  to  justify  Mr.  Chitty's  remark,  that 
fixture  is  a  term  in  general  denoting  the 
very  reverse  of  the  name.     1  Chitt.  Gen, 
Pr,  161.     And  this  idea  has  been  carried 
so  for  in  Pennsylvania,  as  to  have  led  to 
the  establishment  of  an  entirely  new  defi- 
nition of  a  fixture,  viz. :  something  essential 
to  the  use  of  the  freehold,  whether  actually 
fastened  to  it  or  not,     2  Watts  d;  Serg, 
116,  890.     See  6  Greenleaf's  B.  167.    On 
the  other  hand,  and  as  the  opposite  ex- 
treme of  this  doctrine,  it  has  been  held  in 
Connecticut  that  mere   annexation  to  the 
realty  was  not  sufficient  to  give  the  attri- 
bute of  a  fixture  to  a  chattel  personal,  un- 
less it  was  so  annexed  that  an  injury  would 
result  to  the  freehold  from  the  mere  act  of 
removal.     9    Conn,   R,  67.     And  see  14 
Mass,  R,  352.     A  middle  ground  has  been 
taken  in   New-Yor}c,  between  these   two 
opinions.     20    WendelPs  R,  636.     These 
conflicting  decisions,  which  are  collected 
in   2   Smithes  Leading  Cases^  121,  (Am. 
editor's  note,)  have  tended  to  unsettle  the 
definition  of  the  term  fixture,  or  rather  to 
introduce  a  variety  of  definitions  which 
are,  in  a  greater  or  less  degree,  departures 
from  the  primary  meaning  above  given. 
The  whole  subject  has  recently  been  very 
elaborately   discussed    by    the    Supreme 
Courts  of  Vermont  and  Ohio.    See  28  Ver- 
mont R.  428.     1  Ohio  St,  R,  511.    And 
see  2  Keman's  R.  170.     26  Alabama  R, 
497,  498.     Fixtures  are  now  usually  di- 
vided into  several  kinds ;  as  landlord's  fix- 
tureSy  tenants  fixtures,  trade  fixtures,  and 
/arm    or    agricultural    fixtures,      Archh, 
Landl,  d    Ten,   359.     See  United  States 
Digest,  Fixtures. 

FLAG,  Duty  of  the.  The  ceremony  of 
striking  the  flag  and  lowering  the  topsail 
of  a  vessel  to  the  British  flag,  formerly 
practisod  as  a  solemn  acknowledgment  of  I 


British  sovereignty  over  the  British  seas. 
Molloy  de  Jur,  Mar,  80, 82.  Called,  in  aB 
old  record,  ^*  striking  and  veiling  the  5o»- 
we/."     Id,  80,  in  marg. 

FLAGELLAr.  [abbr.  of  fiagellatus.1 
Whipped;  scourged.  An  entry  on  old 
Scotch  records.  1  Pite,  Crim»  Trials^ 
part  1,  p.  7. 

FLAGRANS.  Lat  Burning ;  raging ; 
in  actual  perpetration.  Flagrans  belJum  ; 
a  war  actually  going  on.  Flagrans  crimen; 
a  crime  in  the  act  of  perpetration,  or  just 
perpetrated.     See  Flagrante, 

FLAGRANTR  Lat  [from  fiagrans, 
burning.]  In  the  heat,  excitement,  or  ac- 
tual commission  of  an  act  Flagrante  de- 
licto— maleficio — crimine  ;  in  the  heat  of 
the  offence,  in  the  very  act,  or  immediately 
after.  Bract,  fol.  233,  233  b.  Fleta,  Hb. 
4,  c.  27,  §16.  4^/.  Com.  307.  T.Raym. 
219.  Flagrante  disseisina.  Bract,  fol. 
162  b.  Flagrante  facto.  Id.  fol.  231  b. 
Flagrante  hello;  during  actual  war.  1 
Kenfs  Com.  76. 

FLANDRENSES.  L.  Lat  In  old  Eng- 
lish  law.  Inhabitants  of  Flanders ;  Flem- 
ings. Sicut  de  terris  NormannoTum  et 
Fmndrer^tium,     Bract,  fol.  87  b. 

FLAVDINUM  JUS.  Lat  IntheRo- 
man  law.  The  title  of  a  book  containing 
the  forms  of  actions,  published  by  Cneius 
Flavins,  A.  U.  C.  449.  1  Mackeld.  Civ. 
Law,  24,  §  35.     Calv.  Lex. 

FLEDWITE.  Sax.  [from  fied,  a  fugi- 
tive, and  wite,  a  fine.]  in  Saxon  and  old 
English  law.  A  mulct  or  fine  set  upon  an 
outlaw  or  fugitive,  as  the  price  of  obtaining 
the  king's  pardon  and  peace.  Spelman, 
voc  Fletwite.     Blount. 

The  privilege  of  being  quit  from  amer- 
ciaments, when  an  outlawed  fugitive  came 
to  the  king's  peace  of  his  own  will,  or  be- 
ing licensed.  RastaPs  Expos,  of  Words. 
Termes  de  la  Ley,  Sometimes  confounded 
with  fiitwite,  (q.  v.) 

FLEET.  A  prison  in  London,  so  called 
from  Fleet  river  or  ditch,  near  which  it 
stood.  Committatur  gaolcs  de  Fleete,  Fleta, 
lib.  2,  c.  70,  §  13.  Selden's  Diss,  ad  FUt. 
c.  10,  sect  3.  Formerly  the  prison  of  the 
Court  of  Chancery  and  Common  Pleas. 
Now,  by  statutes  5  A  6  Vict  c.  22,  6  dr  7 
Vict  c.  20,  consolidated  with  the  Queen's 
Bench  and  Marshalsea  prisons  into  one, 
called  the  Queen's  Prison,  which  is  made 
the  prison  of  all  the  courts.  3  Steph.  Com. 
254.  Tmdal,  C.  J.  1  Man.  Gr.  d  S.  468. 
SeeFUta. 
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FLBM,  FUma,  Ffyma,  Fiemam.  FSax. 
^ymoj  Jlyman,]  In  Saxon  and  old  Eng- 
lish law.  A  fugitive  bondman  or  villein. 
Speimati, 

The  privilege  of  having  the  goods  and 
fines  oi  fujf itivcs.     Id, 

FLEMIiiNESFIRINTnE.  Sax.  Blount 
makes  this  to  bo  properly  Jlymenafyrmthey 
(Sax.  Jlyma,  a  fugitive,  and  fyrmthfj  a  re- 
ceiving ;)  the  receiving  or  relieving  a  fugi- 
tive, LL.  Jna,  c.  29,  47.  LL.  Uen.  I.  c. 
10,  1^2.  Cart.  Edw,  Conf.  Monasterio  de 
Waltham,  It  seems  to  be  the  same  with 
the  fitmenfirma  of  Spelman,  (q.  v.)  In 
Fleta,  the  words  fitnuMMnrtxvt  and  Rentes- 
rtntht  are  used  to  signify  the  right  of  hav- 
inir  the  chattels  of  one^s  fugitive  tenants. 
FUta,  lib.  1,  c.  47,  8  12. 

FLEMENESWITE.  Sax.  [irom  flyma, 
a  fugitive,  and  wite^  a  fine.]  In  Saxon  and 
old  English  law.  A  fine  imposed  upon  a 
fugitive.     Spelman^  voc,  FU/ntu 

FLEMESWITE.  Sax.  [from  JUcme, 
fiight,  and  trite,  a  fine.]  The  same  as  Jle- 
menesufite,  (q.  v.)  The  liberty  of  having  or 
claiminjr  the  chattels  of  a  fugitive.    Blount. 

FLEMENFIKMA,  Flymenjirma.  Sax. 
and  L.  Lat  [from  Sax.  ftftnen^  fugitives, 
and  fir  may  from  feornie^  food.]  In  Saxon 
and  old  English  law.  The  sustenance  or 
support  of  fugitives,  or  outlaws.  LL,  Hen, 
L  c  18. 

The  fine  for  such  offence.  Id,  c  11. 
Spelman, 

FLET.V.  L.  Lat  [from  Sax.  fl^ten, 
to  float  or  flow.]  In  old  English  law.  An 
estuary  ;  a  stream,  canal  or  ditch,  where 
the  tide  ebbs  and  flows ;  (flw/ttartttm,  fiu- 
entum,  9eu  eanalit  quern  aqua  fiuen$  et  re- 
fiuen$  occupat,)  Spelman,  Hence  the 
name  of  Fleet  ditch  in  London,  and  of 
the  Fleet  prison  which  stood  near  it  Id, 
CowelL     See  Fleet, 

FLETA.  The  title  of  an  ancient  treat- 
ise on  English  law,  supposed  to  have  been 
written  in  the  reign  of  Edward  L  2 
Reeves'  HUt,  Eng,  Law,  280.  Cr(MU 
Hist  198.  Silden's  Diu.  ad  Fletam,  c 
10.  Its  full  title  is  Fleta,  sen  Cotnmenta- 
riuM  Juris  Anglicani ;  the  name  of  Fleta 
being  given  to  it,  according  to  the  author^s 
explanation,  because  it  was  written  during 
his  confinement  in  the  Fleet  prison,  from 
which  circumstance  it  has  been  conjectured 
that  he  was  one  of  those  judges  who  fell 
under  the  displeasure  of  the  king.  Id, 
ibid,  Fleta,  procBOL  It  is  a  general  treat- 
ise on  the  law,  in   six  boolb,  written  in 


Latin   in  the   method  of  Bncton,  from 
whom   and  Gbinville  the  author  copies 
largely.     Mr.   Reeves  indeed  calls  him  a 
mere  imitator,  and  his  work  is  obvioosW 
a  compendium  of  Bracton,  with  considera- 
ble additions,  however,  showmg  what  alter- 
ations had  taken   place  in  ue  law  doce 
Bracton^s  time.  It  embodies  the  profisioos 
of  all  the  important  statutes  of  the  period, 
but  refers  very  sparingly  to  judiciiJ  ded- 
sions.     It  also  contains  much  valaable  his- 
torical matter,  and  is  the  source  of  many 
of  the  quotations  contained  in  Lord  Cokes 
Institutes  and  Reports.     Mr.  Selden  has 
written   a  learned   Dissertation  on  Fleta, 
which  is  annexed  to  roost  of  the  editions 
of  this  work.     A  large  number  of  the  c^ 
rors  which  abound  in  Fleta  are  corrected 
in  the  errata  to  the  edition  of  1647,  bat 
many  more  have  been  left  unnoticed. 

FLETU,  Flet,  Sax.  In  old  &iglish 
law.     Land.     Co,  lAtL  4  a. 

A  house.     Blount,  voc  Flem  <t  FUtk 

FLETWITE,  The  same  as  fitwik, 
(q.  V.) 

FLITVVITE,  FletwiU,  Sax.  [Scotch 
Jtichtwite ;  from  Sax.  flit,  strife ;  and  wit, 
a  fine.]  In  Saxon  and  old  English  lav. 
A  fine  or  mulct  imposed  on  account  of 
brawls  and  quarrels,  (mulcta  ob  conten^eM, 
rixa4  et  jurt/ia  impost  to,)  Spelnum,  voc 
FletwiU, 

FLOAT.  In  American  land  Uw.  A 
certificate  authorizing  the  entry  of  land. 
20  Howard's  R,  601,  504.  A  term  pecoliar 
to  the  practice  of  the  Western  Statcsw 

FLOATABLE.  Used  for  floating.  A 
floatable  stream  is  a  stream  used  for  float- 
ing logs,  rafts,  <fec  2  Michigan  (Gihbs,) 
/2.  519.     See  Navigable  stream, 

FLOD,  Flud,  In  old  English  law. 
Flood  or  high  tide.  Dilationem  kakebit 
quadraginta  die  rum,  et  duorum  flodoram 
et  unius  ebbce  ;  he  shall  have  a  delay  (or 
further  time)  of  forty  days,  and  two  flood 
tides  and  one  ebb.  Bract,  foL  163.  Sec 
Fltid, 

FLODEMARK.  O.  Eng.  Flood-mark; 
high-water  mark.  The  mark  which  the 
sea,  at  flowint^  water  and  highest  tide, 
makes  on  the  shore.  Blount,  See  Flowdr 
marke, 

FLORENTINE  PAXDECT3.  Acopj 
of  the  Pandects  discovered  accidentallT 
about  the  year  1137,  at  Amalphi,  a  towi 
in  Italy  near  Salerno.  From  Amalphi,  the 
copy  found  its  way  to  Pisa,  and  Pisa  bar- 
ing submitted  to  Uie  Flcwentines  in  1406, 
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the  copy  was  removed  in  great  triumph  to 
Florence.  By  direction  of  the  magistrates 
of  the  town,  it  was  immediately  bound  in 
a  superb  manner,  and  deposited  in  a  costly 
chest  Formerly,  these  Pandects  were  shown  | 
only  by  torch-light,  in  the  presence  of  two 
magistrates,  and  two  Cistercian  monks, 
with  their  heads  uncovered.  They  have 
been  successively  collated  by  Politian, 
Bolognini,  and  Antonius  Augustinus;  an 
exact  copy  of  them  was  pnbUshed  in  1563 
by  Franci.scus  Taurelhis.  For  its  accuracy 
and  beauty,  this  edition  ranks  high  among 
the  ornaments  of  the  press.  Brenchman, 
who  collated  the  manuscript  about  1710, 
refers  it  to  the  sixth  century.  Butler^s 
JIorcB  Juridicce^  62,  63.  And  see  Id,  64, 
65,  66,  note,  for  an  account  of  the  works 
from  which  the  foregoing  notice  was  ex- 
tracted. 

FLOT.  L.  Fr.  A  flow  or  flood  ;  flood 
tide.  Un  ebbe  et  un  flot,  Britt,  c.  44. 
Un  flot  et  un  retret     Id,  c.  123. 

FLOTA.  L.  Lat.  [L.  Fr.  Jlote,]  In 
old  English  law.  A  fleet  Flota  naviiim; 
a  fleet  of  ships.     Blount.     Towns,  PL  68. 

FL0TAGE8.  Such  things  as,  by  acci- 
dent, Jloat  or  swim  on  the  top  of  the  sea, 
or  great  rivers.     Blount, 

FLOTANS.  L.  Lat  Floating.  Towns, 
PI,  68. 

FLOTSAM,  Floatsam,  Flotson,  [from 
Sax.  fleoteuy  to  float]  Floating  on  the 
water.  Goods  lost  by  shipwreck,  and 
which  lie  floating  on  the  top  of  the  water. 
CowelL  Blount,  Termes  dc  la  Ley,  5 
Co,  106.  1  Bl,  Com,  202.  1  CrahVs 
Real  Prop.  608,  §  667.  This  barbarous 
and  uncouth  appellation,  as  Blackstone 
terms  it,  is  snpposed  by  Spelman  to  be  of 
German  origin.  It  is  exclusively  applied 
to  such  goods  as  are  cast  out  of  a  vessel 
by  the  violence  of  the  winds  or  sea,  as  dis- 
tinguished from  such  as  are  intentionally 
thrown  overboard.     See  Jetsam, 

FLOTSON.  The  same  with  Flotsam, 
(q.  v.)     Hale  de  Jut,  Mar,  pars  1,  c.  7. 

FLOUD-MARKE,  Fludmerk,  O,  Eng. 
In  old  English  law.  High-water  mark ; 
flood-mark.  1  And,  88,  89.  Enter  le  low 
water  marke  et  le  floud  marke  ou  hanke. 
Id,  88.  Infra  fluxum  maris  vulgaC  diet* 
flud-merk.     Id,  89. 

FLUCTUS.  L.  Lat  In  old  English 
law.  Flood;  flow;  flood-tide.  Bract,  fol. 
255.     Called,  also,  fluvius  and  flumen, 

FLUD.  In  old  English  law.  Flood  or 
flood-tide.    Dantur  essoniato — quadraginta 


dies  ad  minus,  et  unum  Flud  et  unum  ebbe. 
Bract,  fol.  338.    See  Id,  fol.  888  b,  839. 

FLUMEN.  Lat  In  the  civil  Uw.  A 
river.  Dig.  43,  12.  Distinguished  into 
public  and  private.  Id,  43.  12.  3.  For 
other  distinctions  see  Id,  43.  12.  2. 

In  old  English  law.  Flood,  or  flood- 
tide.     Fleta,  lib.  4,  c.  2,  §  2. 

FLUMINE^  VOLUCRES.  Lat  Wild 
fowl;  water-fowl.     11  Fast,  671,  note. 

FLUVIUS.  Lat  In  old  English  law. 
A  river.  Fluvii  regales ;  royal  streams. 
Public  livers  for  public  passage,  (Fr.  haul 
stremes  le  roy.)  So  called,  not  in  refer- 
ence to  the  propriety  of  the  river,  but  to 
the  public  use;  all  things  of  public  safety 
and  convenience  being,  in  a  special  man- 
ner, under  the  king's  care,  supervision  and 
protection.  Hale  de  Jur,  Mar,  pars  1, 
c.  2. 

Flood  or  flood-tide.  Fleta,  lib.  6,  c.  8, 
§2. 

FLUXUS.  Lat  In  old  EngUsh  kw. 
Flow.  Per  fluxum  et  refluxum  maris  ;  by 
the  flow  and  re-flow  of  the  sea.  Dal,  pL 
10. 

FLYMA,  (pi  Flymen,)  Sax.  A  fugi- 
tive or  outlaw.     Spelman,  voc  Flemcu 

FOCALE.  L.  Lat  [from  focus,  a 
hearth.]  In  old  English  law.  Firewood, 
or  fuel.  CowelL  Towns,  PL  68.  Sec 
Hardr,  38  b,  arg. 

FODERUM,  Foderus,  Fodrum,  Fodrus. . 
L.  Lat    [Sax.  foder,]     In  old  English  law. 
Food  for  cattle;  fodder.     Spelmxin,    Cal- 
vin calls  it  a  German  word. 

In  feudal  law.  A  contribution  of  com 
or  grain  for  the  use  of  the  king's  army. 
Spelman,  CowelL  Hotom^n  de  Verb, 
FeudaL     Calv.  Lex,     Id.  De  Verb,  Feud, 

FODINA.     Lat  A  mine.    Co,  LitL  6  a. 

FOilDUS.  Lat  In  international  law. 
A  treaty.  Grot,  de  Jur,  Belli,  lib.  2,  c.  15. 
Foedera ;  treaties.  Wheaton^s  Intern. 
Law,  342 ;  part  3,  ch.  8,  §  10. 

F(ENUS  NAUTICUM.  Lat  In  the 
civil  law.  Nautical  or  maritime  interest 
An  extraordinary  rate  of  interest,  agreed  to 
be  paid  for  the  loan  of  money  on  the  hazard 
of  a  voyage  ;  sometimes  called  usura  mari- 
tima,  'Dig,  22.  2.  Cod,  4.  33.  2  BL 
Com,  468.  Molloy  de  Jur,  Mar.  357. 
Loccen,  de  Jur,  Mar.  lib.  2,  c  6.  3  KenCs 
Com,  854,  note. 

FOER,  Power,  Forer.  L.  Fr.  To  dig. 
Kelham, 

FOES  A.  L.  Lat  In  old  records.  Grass; 
herbage.     2  Mon,  AngL  906  b.     CawtiL 
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FOOAGIUM.  LLiit  In  old  Engliih 
lew.  Fogige  or  fog ;  m  kiod  of  rank  gnis 
of  late  growth,  and  not  eaten  in  snnuner. 
Spdmmm,  dnttlL  Diitangaiflhed  from 
hay.     Com.  549,  550. 

FOL  Fr.  In  French  feadal  Uw.  Faith  ; 
fealty.  Guyot,  In$L  FnmL  chap.  2.  See 
Fay. 

FOINESUN.  L.  Ft.  In  old  English 
law.  Hie  fawning,  or  fawning  time  of 
deer.     Spelman.     See  Feonatio, 

FOIAL  L.  Fr.  Faithful  Tearb.  H. 
8  £dw.  IlL  80.     Kelkam.' 

FOIER.  L.Fr.  To  do.  JWAom.  A 
corrupt  form  of  /aire,  (q,  v.)  FoitjfoiU  ; 
done ;  a  deed.     Id,    See  FaiL 

FOIRFAULT.  Sc  In  old  Scotch  Uw. 
To  forfeit    1  How.  St.  TnaU^  027. 

FOIRTHOCHT.  Sc.  In  old  Scotch 
law.  Forethought ;  premeditated.  1  Pitc. 
Cr.  Trialt,  part  1,  p.  »0. 

FOITS,  FoiU,  Fin.  L.  Fr.  Times. 
Tin  foil  ;  one  time ;  once.  Autrt  fmt ; 
another  time;  before.  A$cun/biU  ;  some- 
times. Sovent  foiU  ;  oftentimes.  Tout 
foits  ;  at  all  times ;  always.  L,  Fr,  Diet, 
Une  ioiXZy  deux  foitx,  et  la  tierce  foitx ;  once, 
twice  and  the  third  time.  Britt,  c  80. 
Deuz  fiez  par  an  ;  twice  a  year.  Conf, 
Cartar.  25  £dw.  L 

FOL,  FoU.  L.  Fr.  A  fool;  an  idiot; 
Fol  nastre  ;  a  bom  or  natural  fooL  Britt, 
c  36.     FoU  nostra.     Id,  c  34. 

Foolish.     Fet  A$9aver,  §  45. 

FOLCLAND,  FoUcland,  Sax.  [from 
folc,  people,  and  land,^  In  Saxon  law. 
Land  of  the  people  or  public,  {terra  popu- 
Uuris.)  Spelman,  So  called,  either  because 
usually  distributed  among  the  common 
people,  or  because  it  was  the  property  of 
the  whole  community ;  or,  fitiiuly,  because 
it  was  held  by  common  right  or  law.*  A 
species  of  land  among  the  Saxons,  which 
was  not  held  by  any  assurance  in  writing, 
and  in  that  respect  distinguished  from  boc- 
land.  Terra  popularis  quce  jure  communi 
poeeidetury  vel  sine  ecripto,  Spelman, — 
Land  held  without  writing,  paying  an  an- 
nual rent,  and  liable  to  certain  services. 
Somner.     See  Boeland, 

Folcland  has  been  supposed,  by  Sir  W. 
Blackstone  and  other  writers,  to  have  been 
Und  held  in  villeinage,  and  resumable  at 
the  discretion  of  the  lord.  2  BL  Com, 
90.  Crahb'e  HieL  13.  GUh,  C,  Pleas, 
Introd,  15.  Cowell,  Later  researches  into 
Saxon  antiquities,  however,  have  shown 
that  thongh  it  waa  tnbject  to  many  bor^ 


Uttna  and  exactions,  itmight  be  h^by  fine- 
men  of  all  ranks  and  conditions^  It  is  now 
supposed  to  have  been  Uie  property  of  the 
community,  which  was  parcelled  out  to  in- 
dividuals uk  ikkt  foU-moUj  and  granted  for 
a  certain  term,  on  the  expiration  of  wbidi 
it  reverted  to  the  community.  Wkartai^t 
Lex,  Alien  on  the  Prerogative,  1 40,  ti  seq. 
1  Spenee's  Chancery,  8. 

FOLCMOTE,  FoikmoU,  FoUgemoU. 
Sax.  [from /olcj  people,  and  mote,  or  gemote^ 
meetmg.1  In  Saxon  law.  A  meeting  of 
the  people ;  a  general  assembly  of  the  peo- 
ple, to  consider  and  order  matters  of  the 
commonwealtL  Somner,  Spelmany  voc. 
Oemotum, — Any  popular  or  public  meeting 
of  all  the  folk  or  people  of  a  place,  or  dis- 
trict    Braftde,     See  Gemote, 

A  county  court ;  an  assembly  of  the  peo- 
ple or  fretfholders  of  a  county,  (eonvenlMt 
comitatiis,)  Otherwise  called  tJie  skirem/tUe, 
Spelman. 

A  city  court ;  an  assembly  of  tlie  inhabit- 
ants of  a  city  or  borough,  (conventus  dvi- 
I  tatis  seu  burgi,)  Otherwise  called  the 
.burgmote,  Spelman,  The  folcmoteordtjr 
:  court  of  London  is  mentioned  in  andeot 
I  records.  Id,  Crabb's  HisU  141.  TTie 
,  term  seems  to  have  been  generally  applied 
I  to  all  courts  that  were  adapted  to  the  con- 
venience of  the  people  within  any  district 
.  Id,  26.     See  CowelL 

FOLCRIGHT,  FolkrighL  [Sax.  foU- 
I  rihte  ;  from  folc,  neople,  and  rtkte,  right ; 
Lat  jus  commune^  Common  ris^bt ;  that 
]  which  is  equally  the  right  of  all*  This 
word  occurs  in  the  Uws  of  King  Edward 
the  elder,  and  is  thought  by  Lambard  to  be 
the  same  with  common  law  ;  which,  how- 
ever, is  questioned  by  Spelman.  LL, 
Edw,  Senwris,  c  1.  1  ^^  Com,  65.  Spel- 
man^  voc.  Jus  commuae, 

FOLD  AGE.     See  Faldage. 

FOLD  COURSE.  [L.  ULfaldm  cur- 
sus.  In  En^ish  law.  Land  used  as  a 
sheep  walk.  Hargr,  Co,  Li\L  note  23, 
lib.  1. 

Land  to  which  is  appurtenant  the  sole 
right  of  folding  the  cattle  of  others.     Id, 

The  right  of  folding  cattle.     Id. 

Conmion  of  foldage,  or  faldage.  Id,  See 
Faldage,  Faldce  cursus. 

FOLGARE,  Fulgare,  L.  Lat  [from 
SKi,/olgan,  to  serve  or  follow.]  In  Saxon 
law.  To  establish  one's  self  in  a  fribofg  or 
frankpledge,  (prosistere  se  in  aliquo  emUn- 
bemio,/rwirga,9euJuUfussione.)  Sp^ma»' 
LL.  Murediy  c  33,  cited  ibid. 


Digitized  by 


Google 


FOO 


(W9) 


FOR 


To  become  Hie  dependent  or  follower  of 
another,  (iradere  $e  alicui  in  clientelam  ;) 
to  ^rve  or  follow,  («crvirc,  iequi^  sectari,) 
Spelman. 

FOLGARII,  Folgeres.  L.  Lat  [from 
Sax.  folgtr^  a  follower.]  In  Saxon  law. 
Followers;  retainers;  dependents  or  ser- 
vants.    Spelman,    LL.  Hen.  I.  c.  9,  cited 

FOLGHERES.  Sax.  In  old  English 
law.  Followers  or  servants.  Alii  qui  illis 
deserviunt^  qui  dicuniur  folgheres.  BracU 
fol.  124  b. 

FOLIO,  [from  Lat  folium^  a  lea£]  A 
leaf  of  a  book  or  manuscript. 

In  old  practice.  A  leaf  or  sheet  of 
parchment  or  paper,  containing  a  certain 
number  of  words. 

In  modem  practice.  A  certain  number 
of  words,  without  reference  to  the  paper 
or  parchment  on  which  they  are  written. 
In  English  practice,  a/o/io  in  law  proceed- 
ings is  seventy-two  words ;  in  chancery, 
ninety  words.  Wharton's  Lex.  In  New- 
York,  a  folio  was  formerly  seventy-two 
words.  2  Bev,  Laws  of  ISIS,  16,  et  seq. 
It  is  now  one  hundred  words,  counting 
every  figure,  necessarily  used,  as  a  word. 
2  Bev.  St.  [650,]  642,  §  4.  Id.  [763, 
§16,]  631,  §17. 

The  term  folioy  in  this  last  sense,  seems 
to  have  originated  in  the  practice  of  wri-^ 
ting  a  certain  number  of  words  on  a  sheets 
which,  becoming  invariable,  gave  the  name 
of  the  sheet  or  leaf  (/o/to,)  to  the  number  of 
words  written  upon  it  3  Bl.  Com.  323. 
Hence  the  expression  in  the  New- York  act 
first  quoted  above, — "each  sheet  contain- 
iusseventg-two  words.^"* 

FONT,  Fount.  L.  Fr.  [from  faire,  to 
make.]  (They)  make  or  made.  L.  Fr. 
Diet. 

(They)  do  or  did.     Id. 

FONTANA.  Lat  A  fountain  or  sprbg. 
Bract,  fol.  233. 

FOOT  OF  A  FINE.  [L.  Fr.  pee.-]  In 
old  conveyancing.  The  conclusion  of  a 
fine,  reciting  the  parties,  day,  year  and 
place,  and  before  whom  it  was  acknowl- 
edged or  levied.     2  Bl.  Com.  351. 

FOOTGELD.  [Sax.  geld,  a  payment  or 
fine.]  In  old  English  law.  An  amercia- 
ment for  not  cutting  out  the  balls  of  dogs' 
feet  in  the  forest.  Termes  de  la  Leg. 
MantDoody  c.  25,  num.  3.     Cowell. 

FOOT-PRINTS.  In  the  kw  of  evidence. 
Impressions  made  upon  earth,  snow  or 
other  surface,  by  the  feet  of  persons  or  by 


the  shoes,  boots  or  other  covering  of  the 
feet     Burr.  Circ.  Fvid.  264; 

FOR,  Fore,  Fors.  L.  Fr.  [from  Lat 
foris.]    Out;  without     See  Fors. 

FOR.  Fr.  [from  Lat. /c>rt<m.]  In  French 
law.  A  tribunal.  Le  for  interieur ;  the 
interior  forum ;  the  tribunal  of  conscience. 
Poth.  Oblig.  part  1,  ch.  l,8ect  1,  art  3,  §  4. 

"  FOR,"  [Lat  pro,]  in  all  contracts  im- 
ports a  condition  precedent ;  (for  so  much 
money .^  Bob.  41,  cited  by  Lord  Ellen- 
borough,  b  M.ik  S.  187. 

FOR  THAT  WHEREAS.  [L.  Lat/^o 
eo  videlicet  quod  cum.]  In  pleading.  For- 
mal words  introducing  the  statement  of  the 
plaintiff's  case,  by  way  of  recital,  in  his 
declaration,  in  all  actions  except  trespass. 
1  Instr.  Cler.  170.  1  Burr.  Pr.  127.  In 
trespass,  where  there  was  no  recital,  the  ex- 
pression used  was  "  For  that,"  ide  eo  quod.) 
Id.     1  Inst.  a.  202. 

FOR  WHOM  IT  MAY  CONCERN. 
(Fr.  pour  compt  de  qui  il  appartient.)  A 
general  clause  in  policies  of  insurance,  in- 
tended to  embrace  all  persons  who  have  an 
insurable  interest  in  the  property,  and  a 
lawful  right  to  be  insured.  2  Duer  on  Ins. 
29,  §  21.     1  Phillips  on  Ins.  162. 

FORANEUS.  Lat  [from  foris,  with- 
out] One  from  without ;  a  foreigner ;  a 
stranger.     Calv.  Lex. 

FORATHE.  [from  Sax.  for,  and  athe, 
oath.]  In  old  forest  law.  One  who  could 
swear  or  make  oath  for  another.    Spebnan. 

FORBALCA.  L.  Lat  In  old  records. 
A  forebalk ;  a  balk  (that  is,  an  unploughed 
piece  of  land,)  lying  forward  or  next  the 
nighway.     Cowell. 

FORBANNITUS,  Forisbannitus.  L. 
Lat  [from  Ital.  fore,  Lat  foris,  without, 
and  bannitus,  proclaimed,  proscribed.]  In 
old  European  law.  Banished;  outlawed. 
Spelman.  LL.  Longob.  lib.  1,  tit  26,  c. 
62,  cited  iUd.  Spelman  calls  this  a  Lom- 
bard ic  word. 

FORBANNUM.  L.  Lat  Proscription; 
banishment  Spelman,  voc  Forbannitus. 
LL.  Longob.  lib.  1,  tit  25,  L  63,  cited 
ibid. 

FORBARRER  L.  Fr.  In  old  English 
law.  To  bar  out ;  to  prevent  or  preclude ; 
to  estop.*  To  bar  or  deprive  forever. 
Stat.  9  Bic.  II.  c.  2.  Stat.  6  Hen.  VL 
c.  4.     Cowell, 

Forbarres;  barred,  prevented,  or  es- 
topped. BritLc.  119.  Stat.  Oloc,  c.  8. 
Litt.  sect  640. 

FORBATUDO,    Forbatudus.    L.  Lat 
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tfrom  Sax.  /ore,  before,  and  Fr.  bairf^  to 
»eat  or  strike]  In  old  European  law.  The 
first  striker ;  he  who  stnick  the  first  blow, 
{primui /trims,)  or  offered  the  first  wrong, 
(primam  in/eretit  injuriam,)  A  term  ap- 
plied to  one  who  was  slain  in  a  quarrel  of 
his  own  provoking,  and  by  his  own  fault ; 
as  by  one  upon  whom  he  made  an  assault; 
(qui  vim  aut  injuria m  alUri  inftrcM^  culpd, 
auA  occidiiur.)     Spelman, 

FOKHEAKANl  E.  A  holding  from 
procoedinix;  an  abstaining  from  the  en- 
forcement «>f  a  right,  as  the  payment  of  a 
debt;  indulgence  by  a  creditor  to  a 
debtor.     See  3  Qrni/tork'i  R.  355. 

R)KC'E.  LFr.andEng.  [L  Lat./or- 
da^fortia;  Lat.  ri«.J  Strength;  compul- 
sory power;  mere  strength  or  power  ex- 
ercised without  law%  or  contrary  to  law; 
violence.* — An  offence  by  which  violence 
w  used  to  persons  or  thing*.  WesC»  Stjm- 
bol.  part  2,  tit.  Indictments,  §  65.      Comll. 

•^*  Force  is  now  generally  used  in  a 
bad  sense,  to  denote  uulaic/ul  force  or 
violence,  (n*  ittjusia.)  Co,  Litt,  161  b. 
CowtlL  Anciently,  however,  various  kinds 
of  force  were  recognized ;  as  aim  pic  force, 
and  violent  force ;  violent  force  without 
arms,  and  violent  force  with  arms,  or  armed 
force;  latrful  force  and  unhtr/ul  force; 
with  many  more  refined  distinctions  now 
obsolete.  Bract,  fol.  162.  Bracton  de- 
fines force,  (vis,)  without  any  qualifying 
epithet,  to  l>e  **  the  onset  or  pressure  of  a 
greater  thing  which  cannot  be  resisted,'' 
(jnajoris  rei  impetus  cui  resisti  non  potest,) 
Id,  ibid.  The  same  author  gives  as  an 
example  of  force  without  violence,  that  kind 
of  force  which  was  exerted  against  a  thing 
not  at  the   time  in  any  one's  possession, 

Isicut  in  rem  vacuam,)  Id,  ibid.  So 
iritton  distinguishes  between  force  and 
arms,  and  simple  force  without  arms, 
giving,  as  an  instance  of  the  latter,  force 
by  a  multitude  of  people  ;  (et  si  y  ad  force 
et  armes,  ou  force  simple  sauns  armes,  si- 
come  par  multitude  de  gentz.)  Britt.  c. 
53.     See  Force  and  arms,  Vis, 

FOUCi:.  L  Fr.  and  Eng.  [Lat  vis,] 
Validity ;  efficacy ;  power  in  law  to  bind 
or  coerce.  An  obligation  or  law  is  said  to 
be  "  of  force,^^  or  "  in  force,"'  so  long  as 
compliance  v*ith  it  can  be  lawfully  coerced. 
The  word  had  the  same  sense  in  law 
French.  Voi/de  et  de  nul  force  ;  void  and 
of  no  force.  Britt,  c.  62.  De  ci  praund 
force  ;  of  so  great  force.  Stat,  Mod,  Lev, 
Fines, 


FORCE.  L.  Fr.  [L.  LaL  /orKo.]  In 
old  English  law.  A  technioad  term  ap- 
plied to  a  species  of  accesaory  before  the 
fact     StaL  Westm.  1,  c.  14.     See  For^. 

FORCE.  In  Scotch  law.  Cocrciou; 
duress.     BelVs  Diet, 

FORCE  AND  ARMS.  rL.Fr./ofWf/ 
armes  ;  L.  Lat  vis  et  wrma,\  A  phrase  in 
the  old  law  of  trespass  and  disseisin,  im- 
porting that  the  act  was  committed  bj 
multitude  of  people,  with  arms  or  weapons 
of  offence.  Otherwise  expressed  as  /ore* 
of  arms,  and  force  with  amUj  and  some- 
times armed  force,  Britt,  c  53.  Litt 
sect  240.  See  Force,  The  word  anai 
had,  in  this  connection,  its  full  proper 
sense  of  military  equipment  Thos  Brit- 
ton  (ub,  sup,)  speaks  of  disseisin  commit- 
ted with  banner  displayed  and  horses 
arrayed,  (a  banner  despleye^  ou  a  chivaut 
cover  tz.) 

The  phrase  "  with  force  and  arras,"*  (n 
et  armis,)  was  also  ancientiy  a  necessair 
phrase  in  pleading,  and  is  sUll  used  in  de- 
clarations for  trespass  and  in  criminal  in- 
dictments, though  with  little  of  its  oricfinal 
significance.  2  Chitt.  PL  846,  m 
Wharton's  Free,  of  Indict,  5,  9.  In  in- 
dictments it  is  held  to  be  no  longer  ess«- 
tiaL     Id.  ibid.     See  Vi  et  annis. 

FX)RCE  MAJEURE.  Fr.  [Lat  rit 
major,]  In  the  law  of  insurance.  Supe- 
rior or  irresistible  force.  Emeriff,  Tr.  da 
Ass.  ch.  12. 

FORC^ED  SALE.  In  practice.  A  aak 
made  at  the  time,  and  in  the  manner  pre- 
scribed by  law,  in  virtue  of  execution  is- 
sued on  a  judgment  already  rendered  by  a 
court  of  competent  jurisdiction ;  a  sale  made 
under  the  process  of  the  court,  and  in  the 
mode  prescribed  bv  law.  Hemphill,  C.  J. 
6  Texas  R,  110. 

FORCELET.  L.  Fr.  \lulaLforctlUt- 
turn,]  A  fortress.  Stat,  Westm,\,c.Vi. 
Fleta,  lib.  1,  c,  20,  §119. 

FORCERIUM.  L.  Lat  In  oKl  Eng- 
lish law.  A  strong  box,  or  chest  for  keep- 
ing papers.  Quarc  quoddam  forwaium  vti 
cistam — freqiL     Eeif.  Grip,  94  b,  95. 

FORCHER.  L."  Fr.  In  old  practice. 
To  divide,  in  the  process  of  essoining;  to 
fourch.  Stat,  Westm,  I,  c  43.  ^  Set- 
Fourcher, 

FORCI  A.  L.  Lat  In  old  English  law. 
Force.  Fleta,  lib.  1,  c.  27,  §  18.  Totju. 
PI,  116.  More  commonly  written  fcrtis. 
(q.  V.) 

FORCIBLE  ENTRY,     An  entiy  w^ 
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atroi^  hand,  or  with  moltitode  of  people, 
as  distiDgniahed  from  a  peaceable  entry. 
Stat.  6  Sic.  IL  c.  8.  2  JY.  Y.  Bev.  St. 
[507,]  418,  §  1. — ^A  violent  actual  entry 
into  a  house  or  land.  Termes  de  la  Ley. 
Cowell. — ^An  offence  against  the  public 
peace,  committed  by  violentiy  taking  pos- 
sesBion  of  lands  and  tenements  with  mena- 
ces, force  and  arms,  and  without  the  au- 
thority of  law.  4  Bl.  Cam.  148.  4  Stq>h. 
Cam.  280.  2  Chitt.  Gen.  Pr.  231,  233, 
et  9eq.  Lewii  U.  S.  Crim.  Law,  274,  et 
seq.  United  States  Digest,  Forcible  Entry 
and  Detainer. 

FORCIBLE  DETAINER.  The  offence 
of  violenUy  keeping  possession  of  lands  and 
tenements,  [either  after  a  peaceable  or  for- 
cible entry,}  with  menaces,  force  and  arms, 
and  without  the  authority  of  law.  4  Bl. 
Cam.  148.  4  Stepk.  Com.  280.  See  Far- 
dbU  entry,  and  the  authorities  ibid.  To 
constitute  a  forcible  deUdner,  there  must 
be  actual  force,  with  strong  hand,  except 
where  the  parties  stand  in  the  relation  of 
landlord  and  tenant  3  A.  K.  MarskalPs 
{Kj.}B.  1145,r296j 

FORCLORRER,  Ar«;/ore.  L.Fr.[from 
far,  out,  and  dare,  to  shut]  To  shut  out, 
or  exclude;  to  foreclose.  J^^  forclorra  & 
Jrere  et  la  eaer ;  and  shall  shut  out  the 
brother  and  the  sister.     Britt.  c  119. 

Farcloe,  fareclose ;  shut  out,  barred  or 
foreclosed.  BritL  c  6,  73.  Stat.  Gloc. 
c  3.  Farecloses.  Stat.  Mad.  Lev.  Fin. 
3  Inst.  510. 

FORDA.  L.  lilt  In  old  records.  A 
ford  or  shallow,  made  by  damming  or  pen- 
ning up  the  water.     Cowell. 

K^RDAL.  Sax.  [L.Lat/or4a/ta,/or- 
daUs ;  from  Sax.  far,  before,  and  dml,  a 
part  or  portion.]  In  old  records.  A  front 
piece  or  head  of  land ;  a  headland  or  butt* 
Cowell. 

FORDANNO.  [from  Germ,  fcor,  or  Sax. 
/ore,  before,  and  baimen,  to  assault]  In 
old  European  law.  He  who  first  assaulted 
another.     Spelman. 

FORDIKA.  L.  Lat  In  old  records. 
Grass  or  herbage  growing  on  the  edge  or 
bank  of  dykes  or  ditches.     Cowell. 

FORE.    Sax.    Before. 

FORE.    L.  Fr.     Out    See  Far. 

FORECHEAPUM.  L.  Lat  [from  Sax. 
/ore^  before,  and  ceapan,  to  buy.]  In  old 
records.    Pre-emption.    Blount. 

FORECLOSE,    [from  L.  Fr.  forclorer, 

3.  T.]    To  shut  out  or  exclude ;  to  bar.     2 
tut.  298.    Stat.  33  Hen.  YUL  c  39. 
Vol.  L  41 


In  equity  practice.  To  bar  an  equity  of 
redemption.  1  Steph.  Com.  284.  1 
Danietrs  Chanc.  Fr.  262. 

FORECLOSURE.  In  equity  practice. 
The  process  of  barring  the  equity  of  re- 
demption of  a  morto^r,  by  filing  a  bill 
for  toat  purpose,  called  a  bill  of  foreclosure. 
2  Barbour's  Chanc.  Fr.  Ill,  186.  2 
Crabb's  Beal  Prop.  918.  4  Ken^s  Com. 
180. 

FOREFAULT.  Sc  In  Scotch  hiw. 
To  forfeit;  to  lose;  (Scottic^,  to  tyne.) 
Skene  de  Verb.  Sig.  toc  Recognition. 

FOREGIFT.     See  Forehand  rent. 

FOREHAND  RENT.  In  English  law. 
A  kind  of  premium  paid  by  a  tenant  on 
taking  a  lease.  Sometimes  osXieAforegift, 
but  more  usually  a  fine.  1  CrabhU  Beal 
Prop.  Ill,  8  156. 

FOREIGN,  Forem,  Forrein.  [from  L. 
'R[.forein,/oreyn,/orain;  laX.  forinsecus  ; 
from  /oris,  without,  on  the  outside.]  With- 
out or  beyond  the  limits  of  a  particular 
territory,  district  or  jurisdiction;  as  a 
foreign  nation,  a  foreign  state,  a  foreign 
county,  (<^q.  v.) 

Belongmg  without,  or  to  another  juris- 
diction; Baforeign  matter,  Sk  foreign  answer, 

Ongmatmg  or  conung  from  without  or 
abroad;  subiect  to  another  jurisdiction;  s» 
$k  foreigner,  (q.  v.) 

Made,  done  or  transacted  without,  or  in 
another  territory  or  jurisdiction;  as  b  for- 
eign assignment,  a  foreign  judgment,  a,  for- 
eign marriage,  (aq.  v.) 

Operatinff  without,  or  in  another  territo- 
ry or  jurisdiction ;  going  abroad ;  as  b for- 
eign oUl  of  exchange,  (q.  v.) 

Extrinsic  or  irrelevant ;  belonging  else- 
where ;  (L.  Fr.  dehors.) 

Extraordinary  or  extra.  See  Foreign 
apposer. 

*^*  It  was  ai]^ed  in  Spratt  v.  Spratt,  (1 
Pettrtf  JR.  343,)  that /oret^  properly  sig- 
nified that  which  had  an  origin  abroad ; 
and  the  derivation  of  the  word  from  ybm, 
(without,)  and  origo,  (origin,)  was  relied  on. 
But  this  seems  hardly  so  good  an  etymolo- 
gy BBforis  and  regnum,  which  has  also  been 
fiveh.  Both  these  conjectures  appear  to 
e  based  entirely  on  the  presence  of  the 
letter  g,  which,  however,  is  a  mere  variation 
of  spelling  forein,  (as  darreign  was  of  dar- 
rein,) the  word  itself  being  essentially 
French.  Foreign  or  forein  (as  it  is  written 
by  Blount)  seems  clearly  derived,  by  the 
simple  process  of  contraction,  from  the 
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Lst  forin^eeuMy  the  tiffDiiScalion  of  which 
wms  by  do  meant  limited  to  the  idea  of 
origin.     Sec  Forin$eeui, 

Foreign^  in  common  ipeech,  has,  inmost 
of  its  applications,  the  seme  of  remoteness. 
Hot  this  idea  does  not  necessarilj  enter 
into  its  legal  meaning.  Hence,  in  Ameri- 
can law,  the  several  states  of  the  Union  Are, 
in  certain  points  of  riew,  foreign  states  to 
each  other,  though  the  states  to  which  the 
term  is  applied  may  be  immediately  adja- 
cent See  Foreign  state.  So  each  county 
in  a  state,  considered  with  reference  to  the 
others,  is  a  foreign  county.  See  Foreign 
county.  And,  in  old  EngUsh  law,  the  term 
was  applied  to  still  smaller  subdirisions,  as 
a  lord  s  fee ;  and  even  to  an  outside  ridge 
or  furrow  of  land.  See  Foreign  serviee, 
Forinsecus. 

FOREIGN  ANSWER.  HL  Lat/ortn- 
Meca  respomio.]  In  old  English  practice: 
An  answer  which  was  not  triable  in  the 
county  where  it  was  made.  Stat.  15  Hen. 
VL  c,  6.     Cowell,  voc.  Foreign. 

FOREIGN  APPOSER,  (orOPPOSER.) 

[L.  Lat  forinsecus  oppositor.]  In  old  Eug- 
ish  law.  An  officer  in  the  erchequer  whose 
business  was  to  examine  sbcrim*  estreats 
with  the  record.  So  called,  according  to 
Cowell  and  Blount,  (who  write  the  word 
apposer^)  because  he  apposed,  that  is,  ques- 
tioned or  interrogated  the  sheriff  as  to  every 
particular  sum  specified.  Lord  Coke,  how- 
ever, very  distinctly  writes  the  word  oRpowr. 
"/Wiiwc*  oppositor,  the  forein  opposer ; 
he  doth  oppose  all  sheriffs  and  bailiffs  of 
liberties,  of  their  green  wax."  4  In$t.  107. 
See  2  Vem.  83.  This  word  maybe  essen- 
tially the  same  with  controller  icontra-rotu- 
lator)  the  radical  idea  of  whicli  was  oppo- 
sition. 

From  Coke*8  explanation  of  the  duties 
of  this  officer,  it  may  be  gathered  that  he 
was  denominated  foreign  because  he  dealt 
with  such  items  as  were  not  within  the 
ordinary  accounts  of  the  sheriff;  it  beinff 
the  province  of  the  escheator  to  deal  with 
such  matters  as  were  *'  ttithin  the  sheriff's 
accounts."  Foreign  opposer  may  therefore 
not  inaptly  be  defined,  an  extraordinary  or 
special  controller  or  auditor. 

FOREIGN  ASSIGNMENT.  An  as- 
signment made  in  a  foreign  country,  or  in 
another  state.  3  Kenft  Com.  405--408, 
and  notes. 

FOREIGN  ATTACHMENT.  [L.  Lat 
aitackiamentum  foriniecum.1  In  English 
practice.    An  attachment  of  t&e  property 


of  a  foreign  or  absent  debtor.*  A  judicial 
proceeding  peculiar  to  certain  cities  and 
towns  in  England,  by  means  of  which  a 
creditor  may  obtain  the  security  of  &e 
goods  or  other  personal  property  of  his 
debtor,  in  the  hands  of  a  uurd  person,  for 
the  purpose,  in  the  first  instance,  of  enfore- 
li^  the  appearance  of  the  debtor  to  answer 
to  an  action;  and  afterwards,  upon  his 
continued  de&ult,  of  obtainiz^  the  goods 
or  property  absolutely,  in  salis&ction  of  the 
demand.  P.  Cyekpcedia.  Called  foreign^ 
because  it  operates  against  k  foreign  debtor, 
or  a  debtor  out  of  Uie  jurisdiction  within 
which  the  property  is  found.  See  Foreign. 
Cowell  defines  it  "an  attachment  of  a 
foreigner'' $  goods  found  within  a  liberty  or 
city,  in  the  hands  of  a  third  person,  for  the 
satisfaction  of  some  citizen  to  whom  the 
foaA  foreigner  oweth  money." 

The  proceedings,  as  carried  on  in  the 
Mayor's  Court  of  London,  are  in  the  form 
of  an  action  supposed  to  be  commenced  by 
summons  against  the  debtor,  on  the  reton 
of  which,  a  suggestion  is  supposed  to  be 
made  by  the  plaintiff  to  the  court,  thit 
some  third  person  within  the  city  h» 
goods  of  the  defendant  in  his  poasessofif 
or  owes  him  debts,  by  which  goods  or 
debts  the  plaintiff  prays  tiiat  the  delendaiit 
may  be  attached  until  he  appears  to  answer 
the  action  brought  against  nim.  In  point 
of  ^t,  the  first  proceeding  is  an  afrasrit 
of  the  debt,  made  by  the  plautiff  or  creditor, 
upon  which  an  entry  of  the  supposed  actioo 
is  made  in  the  action  book  kept  in  Hbt 
Mayor's  Court  office,  and  then  Uie  plain- 
tiff^ attorney  proceeds  immediately  agaiiei 
the  third  party,  or  garnishee,  as  he  is  called, 
by  attachment  and  summons.  See  the  pro- 
ceedings described  at  length,  in  Magrath 
V.  Hardy,  4  Bing.  N.  C.  782.  The  Ei^lish 
foreign  attachment  is  founded  entirely  upon 
local  customs,  and  is  an  exception  to  the 
general  law  of  the  land.  S^  Drake  on 
Attachment,  chap.  1.  Id.  ch.  1 8.  Lodn  on 
Foreign  Attachment 

In  the  United  States,  a  similar  process 
has  been  adopted  against  the  property  of 
absent,  non-resident  and  absconding  debt- 
ors, a  species  of  which  is  called  in  ^omt 
states,  trustee,  and  in  others,  gamisheepro- 
cess.  The  practice,  however,  is,  in  many 
respects,  different  from  ihe  English,  beio^ 
regulated  by  the  statute  and  local  law  of 
each  state.  See  2  Kenfs  Com.  401,  40S, 
note.  United  States  Digeet,  Absent  si^ 
Absc<mding  Debtors.      Story,  J.  4  JTs- 
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«w'«  B,  447.     Drake  on  Attachment,  per 
tot 

FOREIGN  BILL  OF  EXCHANGR 
A  bill  of  exchange  drawn  in  one  state  or 
country,  upon  a  foreign  state  or  country. 
Story  on  Bills,  §  22. 

A  bill  of  exchange  drawn  in  one  country, 
upon  another  country  not  governed  by  the 
same  Somogeneous  laws,  or  not  governed 
throughout  by  the  same  municipal  laws. 
Id,  ibid,  A  bill  of  exchange  drawn  in  one 
of  the  United  States,  upon  a  person  resid- 
ing in  another  state,  is  a  foreign  bill  2 
Peters'  R.  586.  10  Id.  672,  579.  12  Id. 
64.     3  KentU  Com.  94,  note. 

FOREIGN  CORPORATION.  A  cor- 
poration created  by  or  under  the  laws  of 
another  state,  government  or  country.*  2 
N.  Y.  Bev.  Stat.  [459,]  8,75,  §  15. 

FOREIGN  COUNTY'.  In  practice. 
Another  county  in  the  same  kingdom  or 
state ;  whether  remote  or  adjacent.*  Stat. 
Westm.l,c.45.  "  Forrein  countie."  Yearh. 
H.  10  Edw.  IIL  23.  KeUw.  67.  "A  for- 
Tain  shire."  Browtd.  <k  Golds.  35.  See 
Foreign  answer.  Foreign  matter.  Foreign 
jury. 

FOREIGN  DIVORCE.  A  divorce  ob- 
tained out  of  the  state  or  country  where 
the  marriage  was  solemnized.  2  Ken^s 
Com.  106,  et  seq. 

FOREIGN  ENLISTMENT  ACT.  The 
statute  59  Geo.  III.  c.  69,  prohibiting  the 
enlistment,  as  a  soldier  or  sailor,  in  any 
foreign  service.     4  Steph.  Com.  226. 

FOREIGN  JUDGMENT.  A  judg- 
ment obtained  in  a  foreign  court,  or  in  the 
court  of  a  foreign  country.*  2  Kent's  Com. 
118 — 121,  and  notes. 

FOREIGN  JURY.  In  practice.  A 
jury  from  another,  or  foreign  county.  1 
Burr.  Pr.  211,  442. 

FOREIGN  LAW.  The  law  of  a  foreign 
country  or  state.  The  municipal  laws  of 
the  respective  states  of  the  United  States 
are  foreign  in  respect  to  the  sister  states. 
2  WasK  (Va.)  R.  [282,]  359.  The  laws 
of  another  state  are  to  be  proved,  like 
foreign  laws.  1  Rawle's  R.  386.  United 
States  Digest,  Foreign  laws. 

FOREIGN  MATTER.  In  old  practice. 
Matter  triable  or  done  in  another  county. 
Cowell,  voc  Foreign. 

FOREIGN  PLEA.  X^^  hat.  fbrinseeum 
plaeitum.']  In  did  pleading.  A  plea  ob- 
jecting to  a  judge  as  incompetent,  because 
the  matter  in  hand  was  not  within  his  pre- 
dict   Kiteh.  75.    Stat.  4  Hen.  YUL  c  2. 


Stat.  29  ffen.  VIIL  c  2,  14.     Cowell,  voc. 
Foreign.    A  plea  to  the  jurisdiction. 

FOREIGN  PORT.  A  port  exclusively 
within  the  sovereignty  of  a  foreign  nation. 
2  Oallison's  R  4,  7.  Id.  501.  Marshall, 
C.  J.  1  Brock.  R.  235,  239.  A  foreiOT 
port  or  place  is  a  port  or  place  without  the 
United  States.     19  Johns.  R.  875. 

FOREIGN  SERVICE.  [L.  Lat  fonnr 
secum  servitium.^  In  old  English  law. 
The  service  by  which  a  mesne  lord  held 
over  of  another,  without  {/oris)  the  com- 
pass of  his  own  fee.  Bro.  Ahr.  Tenures, 
fol.  28,  95,  251.  Kitchy209.  Cowell, yoc 
Foreign. 

The  service  which  a  tenant  performed 
either  to  his  own  lord,,  or  to  the  lord  para- 
mount, out  of  his  fee.  Called /bret^  (fo- 
rinsecum,)  because  it  was  done  and  taken 
without,  {/oris,)  or  besides,  (extra)  the 
service  done  to  the  lord  paramount 
Bract.  foL  36.  See  Forinsecus,  J^orinsecum 
servitium. 

FOREIGN  STATE.  A  state  occupy- 
ing a  forei^  territory,  or  not  comprised 
within  the  limits  of  another  state  or  nation.* 
An  Indian  nation  occupying  a  territory 
within  the  acknowledged  boundaries  of  the 
United  States,  is  not  h  foreign  state,  in  the 
sense  in  which  that  term  is  used  in  the 
constitution  of  the  United  States.  Mar- 
shall, C.  J.  5  Peters'  R.  1,  17.  See  6  Id. 
515. 

A  state  governed  by  local  or  municipal 
laws  different  from  those  of  another  state.* 
Story  on  Bills,  §  22.  The  several  states 
of  the  American  Union  are,  in  certain  re- 
spects, foreign  states  to  each  other.  See 
Foreign  hill  of  exchange,  Foreigh  law. 

FOREIGN  VOYAGE.  A  voyage  to 
some  port  or  place  within  the  territory  of 
a  foroiffu  nation.  8  Kent's  Com.  177,  note. 
1  Gallison's  R.  55.  The  terminus  of  a 
vogage  determines  its  character;  if  it  be 
within  the  limits  of  foreign  jurisdiction,  it 
is  a  foreign  voyage,  and  not  otherwise.  1 
Story's  R.  1. 

FOREIGNER  In  old  English  law.  A 
person  not  an  inhabitant  of  a  city.  1  JT. 
Bl.  213,  note;  citing  Rarg.  Law  Tr.  128. 
See  Forein. 

FOREIGNER  In  American  law.  An 
alien;  the  opposite  of  citizen.  1  Peters' 
R.  843.  A  person  bom  in  and  owing 
allegiance  to  a  foreign  state  or  country.* 
A  roreigner  who  becomes  a  citizen  is  no 
longer  a  foreigner.  Marshall,  C.  J.  1 
Peters^  R.  849.    See  AUen. 
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FOBBIN.  An  old  (brm  <^  formgn, 
(q.  ▼.)     BUmnL 

FOREIN,  Fwrrtin,  Forreine^  Fareyn. 
L.  Fr.  [from  Latin  forinMcus^  q.  r.]  For- 
eign ;  Delonging  without  A  foreigner  or 
ftranger.  A  person  not  an  inhabitant  of  a 
city.  Foreim  are  distingoished  from  pnu 
de  la  citie.  Ytarh.  T.  10  Edw.  EL  3. 
AuTtbien  dtM  foreina  conu  d€  deniutu.  H. 
6  Edw.  IIL  15.  A  non-residenty  as  dlstin- 
ffoished  from  renant,  M.  11  Hen.  VX  7. 
nams  /orein;  a  foreign  person.  StaL 
Westm.  1,  c.  23.  FarretTie  countiet,  Jd. 
c  45.  £t  vouch  forrein  a  garrant^  SteU. 
Oloc.  c.  12.  Hn  /oreyn;  out  of  a  lord's 
jnriBdiction.     Britt,  c  15. 

FOREJITDGE,  Fotjudge.  [I*  Fr.  far- 
Juffer^  from /or,  out,  and^'u^er,  to  adjudge ; 
L.  Lat/ort4;W»rarf,  q.  v.]  In  old  EngtuJi 
law  and  practice.  To  expel  fit)m  court,  for 
some  offence  or  misconduct  When  an 
oflScer  or  attorney  of  a  court  was  expelled 
for  any  oflfencc,  or  for  not  appearin^^  to  an 
action  by  bill  filed  against  nim,  he  was 
said  to  be  /orefud^  the  court.  CowelL 
Stat.  2  Hen.  IV.  c.  8.  Sec  9  Fast,  424. 
See  Forjudicart. 

To  dcpriTC  or  put  out  of  a  thing  by  the 
judgment  of  a  court  See  Forjudicare,  To 
condemn  to  lose  a  thing.  Kins  John,  as 
Duke  of  Normandy,  was,  by  King  Iliilip 
of  France,  forjudged  of  his  duchy.  Halt 9 
Hist.  Com,  Law,  146. 

To  expel  or  banish.     See  Forjudicare. 

FOREJIIDGER,  Forjudger.  \L.  Lat 
forisjudicatio.^  In  English  practice.  A 
judgment  by  which  a  man  is  deprived  or 
put  out  of  a  thing ;  a  judgment  of  expul- 
sion or  banishment     See  Forejudge. 

FOREMAN.  The  presiding  member  of 
a  grand  or  petty  jury,  who  speaks  or  an- 
swers for  the  jury. 

FORENSIS.  Latjrfrom/ortfm,acourt] 
In  the  civil  law.  Belonging  to,  or  con- 
nected with  a  court;  forensic  Forenns 
homo;  an  advocate;  a  pleader  of  causes; 
one  who  practices  in  court     Calv,  Lex. 

FORENSIS.  L.  Lat  [fromFr./orainf.] 
In  old  Scotch  law.  A  strange  man  or 
stranger ;  an  out-dwelling  man ;  an  '^  un- 
free-man,"  who  dwells  not  within  burgh. 
Skene  de  Verb,  Sign. 

FOREPRISE.     See  Forpriu,  Forsprise. 

FORERA.  L.  Lat  [from  Sax. /on?,  be- 
fore, or  in  front]  In  old  English  law. 
Land  lying  before,  or  in  front  of  other  land ; 
a  foreland  ;*  a  headland,  {terra  capitalis.) 
CowelL     Spelman.    A  piece  of  land  lying 


croaavise  of  aiiother,  {isrrm  liawisfrwKf,) 
and  opposing  its  sidie  to  the  end,  front  or 
head  of  Uie  other  piece.  Speimam.  See 
BeadUmd. 

FORESAID  is  used  in  Scotch  law,  as 
afortmid  is  in  English,  and  aometimes  in 
a  phral  form,  ybfVMt^  %  Horn.  Sl  Triakj 
715.  Formiidii  occora  in  old  Scotch  re- 
cords.    "  The  Loirdis  aaseaooris  fomidi&" 

1  PiU.  Cr.  TriaU,  part  1,  p.  107. 
FOBESCHOKE, /WadUibe.    Forsaken. 

CoweU. 

FOREST.  [L.  Lat/omte, /or«f(ii,/o- 
r€9ium  ;  fiwn  foru,  or  /oraa,  without,  ac- 
cording to  Spelman ;  that  is,  out  land,  or 
outer  lukd,  (pan  foroMUea,  uu  exterior,)  as 
lying  out  qr  the  cultivated  or  inhabited 
country.]  In  English  law.  A  large  ex- 
tent or  precinct  of  country,  geneially 
waste  and  woody,  belonging  to  the  sove- 
reign, set  apart  and  privil^ea  for  the  keep- 
inff  of  game  for  his  use  and  divenion, 
{alendie  ferte  regiis  es^poeita  ;^  not  enclosed, 
but  distinguished  by  certain  limits  and  pecu- 
liarly i«otected  by  certain  laws,  conits  and 
officers,  of  its  own.*  Spelman^  voc  Fo- 
resta.  Manwood,  part  2,  c.  1.  Termee  de 
laLey.  2  Steph.  Com.  I7.  1  £L  Com. 
289.  1  Crabb'8  Seal  Prop.  91,  §  97.  Id. 
484,  §  624. — A  royal  chase,  or  hunting 
ground.* 

The  riffht  or  franchise  enjoyed  by  a  sub- 
ject, of  having  a  forest  2  StepL  Com. 
17.  Cro.Jae.l55.  I  Cralb's  Beal  Pnp. 
484,  §  624.  This,  however,  according  to 
Spelman,  is  an  improper  use  of  the  wMd ; 
a  forest  in  the  hands  of  a  subject  being 
properly  a  cAoa^     Spelman,  voc  Foretta. 

2  Bl.  Com.  38.     See  Chaee. 
*^*Lord  Coke,  foUowing  the  Back 

Book  of  the  Exchequer,  mi^es  the  Lat 
foreeta,  to  be  as  it  were  fereeia,  fixMn  /pa- 
rtem #to/to,  a  station  or  safe  abiding  place 
for  wild  animals ;  and  the  same  denvation 
is  essentiaUy  adopted  by  Calvin.  Co.  LiiL 
233  a.  Calv.  Lex.  But  Spdman  modi 
more  reasonably  supposes  it  to  be  derived 
from  /orii,  oiforae,  without,  as  lying  wiikr 
out  and  separate  from  the  cultivated  and 
inhabited  country ;  being  indeed  abandon- 
ed to  a  state  of  nature,  for  the  more  e£P»^ 
tual  preservation  and  increase  of  the  wild 
animals  harbored  within  its  jH^cincts;  (e«- 
traneum  quiddam,  et  ftris  datum^  Spel- 
man, voc  Foreeta.  Tutaferartun  manno. 
Lib.  Nig.  Seaec.  cited  ibid.  Hence  a  for- 
est was  deemed  to  be  not  of  the  body  of 
any  county.    Spelman  suppoaea  the  wosi 
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foresta  to  haTC  been  introdaced  by  the 
Normans.  The  Danes  and  Saxons  tnade 
nse  of  the  terms  6ttc-^/^,  (buck-wood,) 
and  dere-faldy  (deer-fold)  Spelman,  ub. 
sup.  For  a  very  recent  case  involvingthe 
definition  of  a  forest,  see  1  WeUhy^  H.  db 
Gordon,  211. 

FOREST  COXJRTS.  Certain  courts  in 
England,  instituted  for  the  government  of 
the  king's  forests  in  different  parts  of  the 
kingdom,  and  for  the  punishment  of  all 
injuries  done  to  the  king  s  deer  or  venison, 
to  the  vert  or  greensward,  and  to  the  co- 
vert in  which  such  deer  are  lodged.  They 
consist  of  the  courts  of  attachments,  of 
re^urd,  of  swein-mote,  and  of  justice-seat 
S  il.  Com.  11.  8  Steph.  Com.  439.  They 
are  said  to  be  now  fsSien  into  absolute  de- 
suetude. Id.  Und.  But  see  the  case  of 
Regina  v.  Conyers,  8  Ad.  db  Ell.  (N.  S.) 
981.  See  AttadkmentSj  Regard,  Swein- 
mote,  Justice  seat. 

FOREST  LAW.  A  system  of  law  an- 
ciently established  in  England,  for  the  gov- 
ernment of  the  royal  forests,  and  adminis- 
tered by  courts  and  officers  of  its  own. 
Tliat  it  existed  before  the  Norman  Con- 
quest appears  from  the  laws  or  constitu- 
tions of  Canute,  which  have  been  preserved ; 
but  it  was.first  established  with  all  its  op- 
pressive peculiarities  by  the  princes  of  the 
Norman  line.  Spelman,  voc.  Foresta.  2 
Steph.  Com.  18.  It6  severities  and  abuses 
were  mitigated  by  the  Carta  de  Foresta,  9 
Hen.  ni.  and  a  variety  of  subsequent  stat- 
utes ;  and  since  the  era  of  the  itevolution 
it  is  said  to  have  fedlen  into  total  disuse. 
2  Bl.  Com.  415.  3  Id.  7S.  2  Steph.  Cotn. 
18,  19.  1  Beeves'  Hist.  Eng.  Law,  264,  et 
seq.  Butsee8J(f.cfe^W.(N.S.}981.  Man- 
wood  is  the  principal  authonty  in  forest 
law,  and  was  extensively  quoted  in  the 
case  last  cited. 

FORESTA,  Forestis,  Forestum,  Forasta. 
L.  Lat.  In  old  English  law.  A  forest 
Spelman.  Lib.  Nig.  Scacc.  cited  ibid. 
Cart.de  Forest,  passim,  ^ee  Forest.  Skene 
defines  foresta,  a  large  wood,  without  dike 
or  closure,  which  has  no  water.  De  Verb. 
Sign,  voc  Forestarius. 

FORESTAGIUM.  L.  Lat  [from  fo- 
resta, q.  v.]  In  old  English  law.  A  duty 
or  tribute  payable  to  the  king's  foresters. 
Cowell.  mount.  Chart.  18  Edw.  I.  cited 
ibid. 

FORESTALL,  Forstall,  Forestall  For- 
stal.  Sax.  ffrom  fore,  before,  or  fare,  a 
way,  and  stal,  or  stml,  a  standing  or  stop- 


Eing;  L.  Lat  forstallare.']  In  English 
iw.  To  obstruct  or  stop  up  a  way,  {viam 
prcepedire  ;)  to  stop  the  passage  of  a  person 
or  thing  on  the  highway ;  to  intercept  on 
the. road.  Spelman,  voc.  Forstall.  3  BL 
Com.  110.  Co.  Litt.  161  b.  See  i^orf- 
stalling. 

.  FORESTALLER  [L.  LaX.  forstallatio.] 
In  English  law.  The  obstruction  of  a  way 
or  road,  or  the  hindering  a  person  or  thing 
fi'om  passing.  The  besetting  of  a  way  by 
a  tenant,  in  order  to  prevent  his  lessor 
from  coming  on  the  premises.  3  Bl.  Com. 
110.  The  lying  between  a  deer  and  the 
forest,  in  the  way  he  was  to  return,  so  as 
to  ^top  him  fipom  returning.  Crompt.  Ju- 
ried. 153. 

FORESTALLER,  Forstaller.  [L.  Lat 
forstallator,forstallarius.']  One  who  fore- 
stalls, or  is  guilty  of  the  offence  of  fore- 
stalling.    See  Forestalling,  Forstallarius. 

FORESTALLING.  jX.  Lat  forstallor 
tip.']  The  obstructing  of  a  way;  the  inters 
ception  of  a  person  or  thing  on  a  road. 
See  Forestaller,  Forstal. 

Forestalling  the  market  is  the  buying  or 
contracting  for  any  merchandise  or  provi- 
sion on  its  way  to  the  market,  with  the  in- 
tention of  sellmg  it  again  at  a  higher  price; 
or  the  dissuading  persons  from  bringing 
their  goods  or  provisions  there ;  or  persua- 
ding them  to  enhance  the  price  when 
there.  4  Bl  Com.  158.  This  was  for- 
merly an  indictable  offence  in  England, 
but  is  now  abolished  by  statute  7  &  8  VJct 
c  24.     4  Steph.  Com.  291,  note. 

FORESTARIUS.  L.  Lat  [from  fo- 
resta, a  forest]  In  old  English  law.  A 
forester ;  an  officer  appointed  to  take  care 
of  a  wood  or  forest.  Cart,  de  Forest,  c.  7, 8, 
14.  Where  a  tenant  in  dower  had  com- 
mitted waste  in  a  wood,  there  was  an  old 
writ  de  forestario  apponendo,  which  lay  for 
the  appointment  of  a  forester  to  take 
charge  of  the  wood,  and  see  that  no  fur^ 
ther  waste  was  done.     Bract,  fol.  316. 

In  Scotch  law.  A  forester  or  keeper  of 
woods,  to  whom,  by  reason  of  his  office, 
pertains  the  bark  and  the  hewn  branches. 
And  when  he  rides  through  the  forest,  he 
may  take  a  tree  as  high  as  his  own  hesd. 
Skene  de  Verb.  Sign. 

FORESTER.  [L.  LbX.  forestarius.]  i.. 
English  law.  A  sworn  officer  of  the  for- 
est, appointed  by  the  king's  letters  patent, 
to  walx  the  forest  both  early  and  late, 
watching  both  the  vert  and  the  venison, 
attaching  and  preventing    all  trespasses 
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agaimt  them  within  Us  bttliwiek  or  walk. 
Cowtll.     BhunL 

FORETHOUGHT  FELONY.  In  Scotch 
law.  Murder  committed  in  conaeqnence 
of  a  prenooB  desien.     BelTi  IHcL 

FOREVER  ^MLinperpttuum.']  This 
word  in  a  devise  of  land  will  pass  a  fee. 
Co.  lAtt.  Ob.     See  11  Ea$t,  618. 

FORFACERE.  L.  Lat  To  forfeit 
Spelmam^  roc   ForUfae€r$,    See  Foriifat' 

FORFACTUM.  See  Ft>nrfactum^  For- 
faetus, 

FORFACTURA.  L.  Lat  A  forfeit- 
ure. Spdmany  voc  Fimrfacere,  See 
Foriifactura. 

F0RFACTU8,  Forfaetum.  L.  Lat 
PL.  Fr.  forfaieL]  In  old  European  law. 
Forfeited.  De  rthus  for^Mstis  gum  per  di- 
per$09  comitatus  sunt^  volumuM  ut  ad  pala- 
Hum  pertiMttntf  transaeto  anno  et  die;  con- 
cerning thinffB  forfeited,  which  are  in  dif- 
ferent connties,  we  will  that  they  belong 
io  the  palace,  for  fisc,  that  is,  that  thej  bt 
confiscated,]  after  a  year  and  a  day.  LL. 
Xofi^oftait/.  lib.  8,  tit  33.  Spelmanf  roc 
Forufacere,     See  ForirfactuM, 

FORFAIRK  L.  Fr.  [from  Lat  foru- 
fdctrt^  q.  T.]  In  old  English  law.  To 
forfeit  /'or/actf;  shall  forfeit  Br%iU<u\^, 
ForJUt;  forfeited.  Ft  ittifortitXele  dower; 
and  so  she  forfeited  dower.  Id,  c  1 10.  For- 
faity/orfaict;  forfeited.    Id.  ibid,    Kelham, 

FORFANG,  Foffenp,  Forefeng.  Sax. 
Ffrom  fore,  before,  and  fo/ngen^  to  take ; 
L  Lat  antecaplioy  prevention  j>rior  j^nso.] 
InSaxonkw.  Apreriou.Ukmg; .  Uking 
of  provisions  from  any  person  m  fairs  or 
markets,  before  the  king's  purveyors  were 
served  with  necessaries  for  the  sovereign. 
Spelman,  LL,  Imx,  cited  ibid,  CowU, 
FUta,  lib.  1,  c  47,  §  15. 

FORFEIT.  [L.  Fr.  for/ait,  foffaict  ; 
L.  Lat  fotfactum,  forie/actum,]  Lost  by 
one's  £sult  or  misconduct ;  forfeited.  See 
To  Forfeit, 

To  FORFEIT,  [from  L.  Fr.  forfaire; 
O.  Sc  foirfault ;  t  Lat  foriefacere,  for- 
facere  ;  from  forie^  without,  and  facere^  to 
make.1  To  lose  what  belong  to  one  by 
some  fault,  misconduct  or  crime,  {rem  tn- 
am  ex  delicto  amittere  ;)  to  make  it  foreign 
to  one's  self,  {tibi  extraneum  faeerey)  or 
put  one's  self  out  of  it ;  to  lose  it  to  an- 
other, (rem  culpa  abdieere,  alterigue  abju- 
dicare  i)  to  transfer  involuntarily,  as  the 
consequence  of  one's  own  wrongful  act, 
and  by  operation  of  law.*     Spelman^  voc 


Faritfocert.  Forfeitore  inrolvee  the  ideai 
not  only  of  lom  by  the  delinquent  party, 
but  of  tranifer  or  iurrender  to  some  other, 
whether,  it  be  an  individual  or  the  state. 
Thus,  lands  are  forfeited  by  one  individual 
to  another,  as  by  a  wrongful  alienation,  by 
breach  of  some  condition,  d^c  In  the 
feudal  law,  they  were  foffrited  to  the  lord 
hj  the  misconduct  of  the  t^umt  See 
Forfeiture,  Lands  and  goods  are  forfeited 
to  Uie  state  as  the  consequence  c^  crime ; 
office  is  forfeited  to  the  state  as  the  conse- 
quence of  miiconduct,  and  life  itself  ii 
sometimes  forfeited  to  the  law,  as  the  pen- 
alty of  its  vioUtion. 

To  incur  a  penalty,  (rr^uldmm  tneurrere,) 
Spelman^  voc.  Fori^acere,  To  become  li- 
able to  the  payment  of  a  sum  of  money, 
as  the  consequence  of  a  certain  act  Pe- 
nal statutes  frequently  provide  that  a  party 
found  guilty  of  viob^ing  their  provisions 
thaH  forfeit  a  sum  of  money,  or  artide 
of  property. 

To  confiscate.  Id,  To  forfeit  and  to 
confiecatCy  forfeited  and  confieleatedy  have 
sometimesbe^  used  as  synonymous  teniuw 
Thus,  in  Virginia,  a  law  or  statute  is  spoken 
of  as  "  forfeiting  lands."  10  Orattan'i  R 
402,  405.  There  seems,  however,  to  be  an 
obvious  distinction  between  them,  though 
it  has  been  differently  expressed  by  (Af- 
ferent writers.  According  to  Stanndford, 
goods  are  properly  said  to  be  fotfeiied 
where  they  nave  a  known  owner,  who  bat 
committed  some  offence  whereby  he  loses 
them ;  and  confiteated  when  they  are  dis- 
avowed by  an  offender,  as  not  his  own,  wx 
daimed  by  any.  Staundf  PL  Cor.  foL 
186.  See  another  dis^ction  in  FinckU 
Lawy  b.  8,  c  17.  Cowell  makeafbtfeUmre 
to  be  the  more  general  tenn,  and  conJUoa- 
tion  to  be  the  particular  forfeiture  to  the 
king's  exchequer.  The  true  distineticHH 
however,  appears  to  be,  that  forfeiture  is 
the  act  of  the  individual,  eanfitcatiom^^^ 
of  the  state.  The  individual  forfeits  his 
property,  the  state  confiscates  it  as  fod&ied. 
That  the  terms  are  not  convertible  is  shown 
in  the  absurdity  of  saying  that  the  state 
forfeits,  or  the  individual  confiscates.  The 
property  is  forfeited  the  instant  the  iDeeal 
or  wrongful  act  of  which  forfeiture  is  de- 
clared to  be  the  punishment,  is  committed ; 
but  it  is  noteofi>f«co(^,  that  is,  it  does  not 
vest  in  the  government,  until  formaDhp 
claimed  or  taken  possession  of.  1  Stor^e 
B.  100.  But  see  10  Grattan's  B,  40a 
See  Confiscate. 
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FORFEITURE.  [L  Fr.  Jbrfakture, 
fsom  for faire  ;  lulaL  fwrisfactura,  f erf ac- 
tura!\  The  loss  of  what  belongs  to  one,  by 
•ome  faulty  misconduct  or  transgression  of 
law.  An  involuntary  or  compulsory  transr 
fer  or  surrender,  consequent  upon  one's 
own  unlawful  or  wrongful  act*  See  To 
Forfeit,  Of  this  the  following  are  the 
principal  varieties : 

The  loss  of  land,  or  an  estate  in  land,  by 
one  individual  to  another,  as  a  punishment 
for  some  illegal  act  or  negligence  in  relation 
to  it;  as  for  some  alienation  contrary  to 
law,  or  the  breach  of  some  condition.  *  2 
Bl  Com.  267,  274,  284.  1  Steph.  Com. 
421.  4  Kenf9  Com.  123.  2  Crahb'i 
Real  Prop.  89,  §  1061,  (Am.  ed.  note.) 

The  loss  of  land  by  a  tenant  to  his  lord, 
aa  the  consequence  of  some  breach  of 
fidelity.     1  Steph.  Com.  166. 

The  loss  of  goods  or  chattels,  as  a  pun- 
ishment for  some  crime  or  misdemeanour 
in  the  party  forfeiting,  and  as  a  compensa- 
tion for  Uie  offence  and  injury  conmiitted 
against  him  to  whom  they  are  forfeited.  2 
Bl.  Com.  420. 

The  loss  of  lands  and  ^oods  to  the  state, 
aa  the  consequence  of  cnme.  4  Bl.  Com. 
881,  887.  4  Steph.  Com.  447,  452.  2 
Kenfs  Com.  885.     4  Id.  426. 

The  loss  of  a  certain  sum  of  mone^  as 
the  consequence  of  violating  the  provisions 
of  some  statute,  or  refusal  to  comply  with 
some  requirement  of  law. 

The  loss  of  office,  by  abuser,  non-user, 
or  refusal  to  exercise  it  1  CrahbU  Real 
Prop.  456,  §  676,  et  seq. 

The  loss  of  life,  as  Uie  consequence  of 
the  commission  of  some  capital  crime. 

For  the  American  law  of  forfeiture  in 
genend,  see  the  statutes  of  the  several 
states,  and  of  the  United  States,  and  see 
United  States  Digest^  Forfeiture. 

FORFEITURE.  A  thing  or  sum  of 
money  forfeited.  Something  imposed  as  a 
punishment  for  an  offence  or  delinquency. 
Fhelan,  J.  21  Alabama  R.  672.  And  see 
10  QrattarCe  R.  700.  The  word  in  this 
sense  is  frequency  associated  with  the  word 
penalty.     2  N.  Y.  Rev.  St.  [480,]  394. 

FORFENG.  Sax.  [from  fore,  before, 
sokdfangeny  to  take.]  In  old  English  law. 
An  acquittance  for  a  previous  taking. 
FUta,  lib.  1,  c  47,  §  16. 

FORGABULUM.  L.  Lat  In  old  re- 
cords. Forgavel;  a  quit  rent  Cowell. 
See  Forgavel. 

FORGAVEL.    Sax.  [from  fore,  before, 


and  gefely  rent]  In  old  English  law.  A 
small  reserved  rent  in  money ;  a  quit  rent' 
Cowell,  voc.  Forgabulum. 

FORGE.  Pi.  ¥T.fauxer,fau8er,faucher, 
forger;  L.  Lat  falsare,  fabricare.']  In 
criminal  law.*  To  make  or  fabricate  a 
thing  in  imitation  of  another,  with  a  view 
to  deceive  and  defraud ;  to  make  falsely ; 
to  counterfeit*  To  forge  (a  metaphorical 
expression,  borrowed  from  the  occupation 
of  the  smith,)  means,  properly  speaking, 
no  more  than  to  make  or  form,  but  in  our 
law  it  is  always  taken  in  an  evil  sense.  2 
Fast's  P.  C.  852,  c.  19,  §  1.  The  French 
fauxer  or  fauser,  however,  ^from  faux, 
Mse,)  which  is  a  term  employed  by  Britton, 
always  radicallv  imported  a  false  making, 
and  may  have  been  the  origin  of  the  Eng- 
lish word,  instead  of  forger,  to  fashion, 
(q.  V.) 

To  forge  and  to  counterfeit  are  constantly 
used  both  in  ancient  and  modem  law,  as 
synonymous  terms.  Thus,  defauseours  qui 
ount  nostre  monoy  countrefait ;  of  forgers 
who  have  counterfeited  our  money.  Britt. 
c.  4.  See  Forgery.  The  former,  however, 
is  usually  applied  to  writing  or  written  in- 
struments, the  latter  to  other  subjects 
of  imitation,  especially  money.  Thus,  we 
say  "  a  forged  deed,"  "  a  forged  check," 
"  a  forged  signature,"  "  a  forged  endorse- 
ment ;"  and  "  a  counterfeit  coin,"  "  a  coun- 
terfeit bank  note." 

FORGEMENT.  L.Fr.  Foigery.  Tearh. 
M.  10  Hen.  VL  82. 

FORGER.  L.Fr.  To  frame  or  fashion ; 
to  contrive ;  to  fabricate ;  to  forge.  Yearh. 
T.  4  Hen.  VL  4.  L.  Fr.  Diet.  Kelham. 
Brief  de  forger  de  faux  fails;  writ  for 
forging  false  deeds.  Yearb.  M.  19  Hen. 
YL  52.  This  word  is  commonly  supposed 
to  be  the  origin  of  the  English  forge, 
(q.  V.) 

FORGERY.  [L.  Fr.  fausinerie,  forge- 
ment;  Lat  crimen  falsi.']  In  criminal 
law.  The  fraudulent  making  or  alteration 
of  a  writing,  to  the  prejudice  of  another's 
right  4  Si.  Com.  247. — ^A  false  making, 
[which  includes  every  alteration  of,  or  ad- 
dition to  a  true  instrument;]  a  making, 
malo  animo,  of  any  written  instrument,  for 
the  purpose  of  fraud  and  deceit  2  Fasfs 
P.  C.  852,  c  19,  §  1.  Mr.  East  says  of 
this  definition,  that  it  results  from  all  the 
authorities,  ancient  and  modem,  taken  to- 
gether. Id.  ibid.  See  2  Russell  on  Crimes, 
318.     Wharton's  Am.  Crim.  Law,  §  1418. 

The   making  a  thing  in  imitation  of 
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•Botlmr  Uiiiiff,  with  ^  Tiew  to  deoehre  tmd 
defraud ;  vaSk  m  the  imitatioii  of  the  sig- 
nature, ftampy  hnadf  or  marie  of  another, 
the  imitation  of  a  tc^L  But  this  is  miore 
commonly  termed  eommterfeUm^. 

The  thing  itself^  so  fsbdj  made,  imi^ 
tated  or  fenced;  espeeiaDj  a  forged  wikii^. 
A  forged  signature  is  frequently  said  to  ht 
"  a  forpery,^  For  the  American  kw  of 
forgery,  see  2  Ru99eU  on  6WfPMt,  (Am«  ed. 
I860,)  818,  notes.  UniUd  8iaU$  Digeit, 
Forgery  and  Coimterfeitlng.  WkarUftCi 
Am.  Orim.  Law,  §§  1296—1418.  Lewis' 
Crim.  Law,  290—382. 

FORGERY.  In  the  Uw  of  evidence. 
False  making;  fiibricatioiL  The  prodoc- 
tion  of  &lse  appearances  by  means  of 
physical  objects.  The  employment  or  ar- 
rangement of  physical  objects  and  appear- 
ances for  the  purpose  of  deceiving  or  mis- 
leading the  senses  or  conclusions  of 
observers.  Burr.  Cire.  Bw,  181,  420.  8 
Bentk.  Jud.  Sv.  49.  Best  on  Prf.  §  220, 
ei  ieq.     See  FabrieaHoii. 

FOROIA.  L.Lat  In  old  records.  A 
forse ;  a  smith*s  forge.     CowdL 

A  furnace  for  melting  ore.  FUkL,  lib. 
2,  c  41,  §8. 

FORHERDA.    L.  Lat    In  old  records. 
A  herdland,  headland  or  foreland.    Cawell. 
FORIDISPUTATIONES.  Lat  In  the 
civil  law.    Discussions  or  arguments  be- 
fore a  court     1  Kenfi  Cam.  580. 

FORINSECUS,/brfJM«?«m.  Lat  [from 
/bru,  without]  In  old  English  law.  Out- 
ward ;  without ;  external ;  extrimic ;  forinsic; 
foreign ;  extraordinary.  Selio  /ortmeois  ; 
an  outside  ridge  or  furrow.  Ktnmtf$OUm. 
Cowell.  Pastura  forin$eea  ;  foreign  pas- 
ture. FUta,  lib.  2,  c  71,  §  4.  fhnnm- 
cum  serviHum;  fbiinsic,  foreign,  or  ex- 
traordinary service.  Braei.  foL  86.  FUia, 
lib.  8,  c.  14,  §  7.  See  Forttgn  service, 
Forineie, 

Forineeeue;  a  foreigner,  one  from  another 
jurisdiction.  .^to,Bb.  2,  c  66,  §4.  Fo- 
rineeci  ieneniee ;  foreign  tenants,  as  dis- 
tinguished from  a  lord's  own  tenants.  Stat. 
Weetm.  2,  c.  46.  MareecaUue  forineeeue  ; 
the  foreign  marshal    FUta,  UK  2,  c.  4. 

FORINSIC.  [L.  Lat  fimneeeus,  q.  v.] 
In  old  English  law.  Outward;  without; 
foreign;  extraordinarv.  F(mnmc  serviee, 
was  the  payment  of  atd,  scutage  and  other 
extraordinary  burdens  of  military  service, 
and  was  the  opposite  of  intrineie  service. 
1  Reeved  Hiet.  Eng.  Law,  278.  See  8 
How.  St.  Trials,  866. 


F(NUa  Lat  Abroad;  out  of  doofs; 
on  the  outside  of  a  place;  wkhout;  ex- 
trinsic. 

FORISBANNITU&    8eei^w6sa>if«i. 

FORISFACERE,    Fmfmcere.     L.  Lit 

Eom  foris,  withovt,  and,^BMf«,  to  maka] 
old  English  kw.  To  forfeit;  to  lose 
what  belonged  to  one  by  some  teh  or 
crime;  to  aMtibe it /ore>^ to ofte's sei^ (stk* 
extraneum  /aeere.\  Spehman.  See  To 
Foffeii,  Farisfaett  patriam  et  reipmum,  tt 
etnU  effidtur;  he  forfeits  country  stnd  kiiw- 
dom,  and  is  nuMie  an  exile.  BrasLfA. 
1^8  b.  Forisfaeii  amicos ;  he  foiftitB 
friends.  Id.  Udd.  ForitfeuM  wiketgaHs 
omnMt  qum  pads  sunt ;  the  outlaw  f<Mrfe^ 
all  the  privileges  of  a  state  of  peace.  Id 
ibid.  FcrirfaeU  ommia  ques  juris  sunt; 
he  forfeits  all  his  kwfnl  rights.  Id.  fel 
129. 
To  incur  a  penalty;  to ooafiscate.    Spd- 


To  commit,  or  be  guilty  of  an  offimee;  to 
tensgress  a  law ;  to  do  an  injury.  Spd- 
man.  LL.  Edw.  Ow^.  c  82,  dted  tML— 
To  do  a  thing  against  or  withovt  law  er 
custom,  {extra  l^tm  stu  e^msuehediaem 
/acere.)     Co.  Lilt.  59  a. 

PORISFACTUM,  Forfactum.  L.  Lat 
[from  forisfaeere,  {o^  v. ;)  L.  Fr.  forfskty 
foffaiL\  Li  old  English  law.  Forfiot; 
forfeited.  B<maforisfacta;  fbrfetted  goods; 
forfeitm-es.  1  Bl.  Com.  299.  See  Ftr- 
foetus. 

A  crime.  Si  fuispiam  propoaeait  re^ 
miserieordiam  pro  foTuhcto  sua;  if  any  one 
pray  the  king's  mercy  for  his  crime.  LL 
Edw.  Comf.  c  18.  Spelman,  voe.  Foris- 
faeere. 

In  old  Scotch  law.  An  amerdameDt; 
an  unlaw.     Skene  de  Verb.  Sign. 

FORISFACTUa  L.  Lat  [frtmi  >rM^ 
faeere,  q.  v.]  In  old  European  law.  For- 
feited.    See  Forisfaetmm. 

One  who  has  fbrfbited  his  life,  as  beti^ 
found  guilty  of  a  capital  offence.  Ik  oiia 
forisfiMstum  interficire ;  to  day  one  who 
had  forfeited  his  life.  LL.  Bipuar.  tit  77. 
Spelman,  voc  Foirisfaoere. 

FORISFACTURA, /bi/«cliira.  LLat 
[from  forirfaeere,  (q.  v. ;)  L,  Pr.  forfak- 
ture.'l  In  old  English  law.  For^tare; 
the  losing  one's  property  or  life,  as  tiw 
consequence  of  some  finuh,  misconduct  or 
crime.  Spelman,  voc  Fori^aeere.  Bom- 
rum  foris/aehura ;  forfeiture  of  goeda 
Fleta,  lib.  2,  c  65,  §  8.  See  ForfeUun. 
A  crime,  ofience^  taranngrcniion  or  in- 
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jiny  by  wHch  one  loses  property  or  Hfe. 
ZZ.  JSdw.  Canf.  e.  32.  Spelman,  ub,  sup, 
A  mulct,  fine  or  pecuniary  punishment 
LL,  Edw.  Conf,  c.  10.  A  were  or  were- 
ffild.  Id,  c  86.  The  thing  itself  lost  6v 
forfeited.*  Forufactura plena;  a  full  for- 
feiture, (Sax.  fulwite  ;)  the  whole  of  a  pen- 
alty without  diminution,  or  the  forfeiture 
of  all  that  a  man  had.  Spelman^  ub,  $up, 
Manwood,  c  9. 

FORISFAMILIARE.  L.  Lat  [from 
forUy  without,  andyamtVio,  a  family.)  In 
old  English  and  Scotch  law.  LiteraJQy,  to 
put  out  of  a  &mily,  {forts  familiamponere) 
To  portion  off  a  son,  so  that  he  coula 
have  no  fhrther  didm  upon  his  &ther. 
Blanv.  lib.  7,  c  8.  Beg.  Mdj,  lib.  2,  c 
porrp,  88,  §  8. 

To  emancipate,  or  free  from  paternal  au- 
thority.    See  Forisfamiliatus, 

FORISFAMILIATED,  [from  forisfor 
miliarey  q.  v.]  In  old  English  law.  Por- 
tioned o£  A  son  was  said  to  be  forisfa- 
miliated, {forisfdmilidriy)  if  his  father  as- 
signed him  part  of  his  land,  and  gave  him 
seisin  thereof  and  did  this  at  the  request, 
or  with  the  free  consent  of  the  son  himself, 
.  who  expressed  himself  satisfied  with  such 
portion.  €^lanv,  lib.  7,  c  8.  Beg.  Maj, 
lib.  2,  c.  porro,  88,  §  8.  1  Beevei^  Hist. 
Eng.  Law,  42,  110.     See  Forisfbimiliare, 

FORISFAMILIATUS,  L.  Lat  [from 
forirfamUiarSj  q.  v.}  In  old  English  law. 
Pat  out  of  a  family ;  portioned  off;  eman- 
cipated ;  forisfiEuniliated.    Btaci.  foL  64. 

FORISJUDICARE.  L.  Lat  [from 
forts,  without,  and  judieare,  to  jndge. J  In 
old  English  law.  To  deprire  or  put  out  of 
a  thing  by  the  judgment  of  a  court ;  to 
forjuc^.  In  prmdieta  curia  nostra  foris- 
jadicatur  dt  custodia  ilia;  in  our  sidd 
court  he  is  forjudged  of  that  wardship. 
Bract,  fol.  268  b. 

FORISJUDICATIO.  L.  Lat  [from 
f^rhfjudicarey  q.  v.J  In  old  English  law. 
Forjudgment;  fo^udger.  Co.  Litt,  100  b. 
Towns,  i*/.  116.  Oalfed  by  Fleta,  a6;t*- 
dicatio,  (q.'v.) 

FGRISrUDICATDTS.  L.  Lat  [from 
foH^udieare^  q.  v.]  In  old  English  law. 
Deprived  or  put  out  of  a  thing  by  the 
jadgment  of  a  court;  foijudged.  Co, 
idit  100  b.  Forisjudicatus  est  de  eadem 
ctistodia.  Bract  fbL  256  b.  The  same  as 
abfttdieatus.     Id.  ibid. 

FORISJURARS.  KLat  [firom/on*, 
oaty  sakdjurarcy  to  swear^]  In  old  English 
law.     To  Ibnwear ;  to  renounce  or  relin- 


quish by  or  under  oath,  {rem  negative  defe- 
rare ;)  to  abjure.  Spelman.  Provincwm 
fori^uraret;  he  shall  forswear  the  comity; 
that  is,  he  ^all  swear  that  he  will  not  re- 
turn. LL,  Edvf.  Omf.  c  6.  Orahb's  Hist. 
Bng.  LaWy  48,  ch.  4.  This,  when  ^f^ied 
to  the  kingdom,  was  afterwards  called  ab- 
juring the  realm.     Id.  ibid. 

FORISTEL.  The  same  as  Forestaly 
Forstdly  and  Forestall.  Used  in  Domes- 
day Book.     Spelmany  voc.  Forstall. 

FORJUDGER.     See  Forejudger. 

FORJUDGMENT.  See  AhjudicaOOy 
Forisfudicatio. 

FORJXJDICARE, /'ori«7ttrfiamf.  L.Lat 
[from/on*,  without,  a,nd  judicarCy  tojudee; 
L.  Ft.  f Off  ugh',]  In  old  European  law.  To 
deprive  or  put  out  of  a  thing  by  the  judg- 
mentbf aoourt  Spelman.  S^Forisfudicare. 

To  expel,  or  put  out  of  court;  {/oris  ju- 
dicium pojtere.)    See  Forejudge. 

To  expel  or  banish ;  to  proclaim  one  an 
ontlaw.  Forjudieari  bannitus  debebit  per 
jusUtiarium,  qui  bannitionis  et  fofjudica- 
tionis  pcenamedixit  Const.  Sic.  lib.  2,  tit  8. 
Spelman. 

FORJUDICATUS.  L.  Lat  [from  for- 
judicare,  q.  v.]  In  old  European  law. 
Proscribed ;  outlawed  ;  denied  all  access 
to  the  conrts,  (foris  omnem  aditum  judicii 
constitutus.)  Spelmany  voc  Forjudieare. 
Const.  Neap.  Fred.  Imp.  lib  2,  tit  3. 

FORJUGER.  L.  Fr.  In  old  English  law. 
To  forjud^  or  expel.  H  perde  soun  officCy 
et  soit  forju^e  la  court ;  he  shall  lose  his 
office,  and  ^  forjudged  the  court  Stat 
2  Hen.  IV.  c  8. 

To  deprive  of;  to  condemn;  to  lose. 
Forjuges  de  fraunche  leg  ;  forjudged  of 
their  frank-law.    Britt  c.  62. 

FORJURER.  L.  Fr.  In  old  English 
law.  To  forswear;  to  abjure.  Fofrjurer 
rogalme ;  to  abjure  the  realoL  Briti.  c. 
1,  16.     Stat.  Westm.  1,  c  15,  20. 

FORLANDUM,  Forkmda.  L.  Lat  In 
old  records.  Land  extending  beyond,  or 
lying  before  other  land ;  a  mreland.  Be 
forlando  quodjacet  ante  terram  eceksice.  2 
Mon.  Angl.  foL  882.     Blount. 

Land  bordering  or  lying  outward.  Cow- 
ell.  An  extra  allowance  of  land;  an  al- 
lowance in  meting  and  bounding,  other- 
vnse  called  fredtord.    Id. 

FORMA.  Lat  [L.  Fr.  fbrmeyfburme.] 
Form ;  the  prescribed  fbrm  of  judicial  pro- 
ceedings. Forma  et  ftgwra  judim;  the 
form  and  shi^  of  jadgment  or  jadickd  ao- 
tion.    8  Bl.  Com.  27L 
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A  form  DTMcribed  by  ■tatiifce.  Aeoord- 
ing  to  Lord  Coke,  there  are  two  manner  of 
forma,  Jdrma  vetialis^  (rerbal  form)  and 
fanma  legalU^  O^S*^  form.)  Forma  verbch 
Us  itanda  upon  the  letten  and  syllables  of 
the  act ;  forma  UgalU  stands  upon  the  sob- 
stance  of  the  thing  to  be  done,  and  ap<m 
the  sense  of  the  statute.     10  Co.  100  a. 

F^nudalene.  Form  gives  beinf.  Called 
"  the  old  physical  maxim.*^  Loni  Henley, 
a  2  Sdm,  00. 

Fmu  legtUi  feisi  eaeitiilit.    Legal 

form  is  essential  form.     10  Co.  100. 

F«nu  Ml  •kiemlf,  iifertir  adiiUttie 
iCtU  Where  fona  is  not  obsenred,  anal- 
U^  of  the  act  ii  inferred.  13  Co.  7. 
"^^ere  the  law  prescribes  a  form,  the  non- 
obaervance  of  it  is  &tal  to  the  proceeding, 
and  the  whole  becomes  a  nullity.  Btit  oh 
Evid.  Introd.  §  60. 

FORMA  PAUPEBia  See  In  forma 
pauperis, 

FORMATA  L.  Lat  In  canon  law. 
Canonical  letters.     Spelman, 

FORMATA  BREVLA  L.Lat  Formed 
writs ;  writs  of  form.     See  Breviaformata, 

FORME,  Fourme.  L.  Fr.  Form.  Forme 
d€  don ;  the  form  of  the  gift  BritU  c 
110.     Fourme  de  don.     Id.  ibid. 

FORMED  ACTION.  An  action  for 
which  a  set  form  of  words  is  prescribed, 
which  must  be  strictly  adhered  to.  10 
Mod.  140, 14L 

FORMEDON,  Formdon.  L.  Fr.  [con- 
tracted from /orm«  ds  don  ;  L.  Lat  forma 
dcmUionit ;  the  form  of  the  gift]  In  old 
English  practice.  An  action,  in  the  nature 
of  a  wnt  of  right,  given  by  the  statute 
Westm.  2,  (13  £dw.  1)  c.  1,  as  the  pecu- 
liar remedy  of  a  tenant  in  tail,  in  case  of  a 
discontinuance  of  the  estate  taU ;  and  there- 
fore called  his  writ  of  right  3  BL  Com. 
101.  Called  formedon^  because  the  writ 
comprehended  the  form  of  the  gift.  Co. 
LitL  386  b.  It  was  of  three  kinds,  in  the 
descender^  in  the  remainder ^  and  in  the  re- 
verter.    See  infra. 

Writs  of  fbrmedon  were  specific  reme- 
dies to  carry  into  effect  the  statute  de  donie, 
which  provided  quod  voluntae  donatorie, 
secundum  formam  in  charta  doni  $ui  mani- 
fate  expreeeamj  de  cmtero  obeervetur  ;  Uiat 
the  will  of  the  donor,  according  to  Uie 
form  clearly  expressed  in  the  charter  of  his 
gift^  shall  in  iutnre  be  observed;  [their  ob- 
ject, in«other  words,  being  to  enforce  the 
^^in  tail  according  to  its/orm.]  2  Reevet^ 
m$L  Eng.  Lav,  820.    8  Id.  41.    They 


were  abolished  in  England,  with  other  real 
actiona,  by  statute  8  and  4  WilL  lY.c  27, 
§  86.     8  Stepk.  Com.  489,  note. 

FORMEDON  IN  THE  DESCENDER. 
[L.  Fr.  fbrmedon  en  U  discemder ;  L.  Lat 
forma  donafumit  in  le  deecendere.']  A  writ 
of  formedon  which  lay  where  a  gih  in  tail 
was  made,  and  the  tenant  in  t^  aliened 
the  lands  entaOed,  or  waa  diaaeised  of 
th^n,  and  died;  in  this  case,  the  heir  in  tail 
was  entitled  to  this  writ,  to  recover  these 
lands  so  given  in  tail,  minst  him  who  was 
the  actual  tenant  of  the  freehold.  3  BL 
Com.  192.  F.  y.  B.  211  L.  212.  Bat- 
co^e  Eeal  Act  48,  54.  LitL  aect  59«. 
Reg.  Grig.  288  b.  The  form  in  the  R^ps- 
ter  recites  that  the  premiaea  claimed  ov^ 
to  deeeend  to  the  demandant  per  formam 
donationiey  (by  the  form  of  the  gift.)  Beg. 
Grig,  ub,  «t^ 

FORMEDON  IN  THE  REMAINDER 
\L.  Ft.  formedon  en  U  remainder  ;  L  Lst 
forma  donationie  in  le  remanert.']  A  writ 
of  formedon  which  lay  where  a  man  gare 
lands  to  another  for  life  or  in  tail,  with  re- 
mainder to  a  third  person  in  tail  or  in  fee, 
and  he  who  had  the  particular  estate  died 
without  issue  inheritable,  and  a  strange  in- 
truded upon  him  in  remainder,  and  lupt 
him  out  of  possession.  In  this  case  he  ia 
remainder,  or  his  heir,  was  entitled  to  this 
writ  8  Bl.  Com.  192.  F.  JV:  B.  217. 
Boeeo^s  Real  Act  67.  Reg.  Grig.  241 
LitL  sect  597.  

FORMEDON  IN  THE  REYERTEK. 
[L.  Fr.  formedon  en  le  revertur ;  L.  Ijt 
forma  dfmatianiM  en  le  rev«r^]  A  writ  of 
formedon  which  lay  where  there  was  a 
gift  in  tail,  and  afterwards,  by  the  death  of 
Uie  donee,  or  his  heirs  without  issue  of  his 
body,  the  reversion  fell  in  upon  the  dotum, 
his  heirs,  or  assigns ;  in  such  case,  the  re- 
vereioner  had  Uus  writ  to  recover  the  lands. 
3  BL  Cot^  192.  F.  N.  B.  219  E.  Roe- 
cot^M  Real  [AcOoni,  59.  Reg.  Grig.  242. 
lAtL  sect  596. 

FORMELLA  L.  Lat  In  old  EagBsk 
law.  A  weight  of  lead,  described  in  the 
statute  of  weights  and  measures,  51  Hes. 
in.  as  containing  ^siz  stone,  all  but  two 
pounds.  Spelman.  CowelL  It  seema  to 
nave  been  lite  same  with  fotmellue,  (q.  v.) 

FORMER  RECOVERY.  A  recoveiy 
in  a  former  action.     See  Reejmdicata. 

FORMIDO  PERICULL  Lat  Fear  of 
danger.  1  Kenfe  .  Com.  23.  Buber  di 
Jur.  Civ.  lib.  8,  c.  7,  sec  4. 

FORMULA    Lat  [dimin.  of/oniia,s 
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form.]  In  practice.  A  form  of  words 
used  in  judicial  proceedings,  generally 
written,  always  consisting  of  the  same  parts, 
and  expressed  in  precisely  the  same  lan- 
guage, except  where  variation  is  necessary 
to  accommodate  it  to  a  particular  case. 
The  writs,  pleadings  and  records  of  the 
common  law  system  of  practice  furnish  the 
best  examples  of  written  formulae. 
In  the  civil  law.  An  action.  Cdlv.  Lex, 
FORMULARIES.  [L.Lat/omw/ana, 
from  forma^  a  form.]  Collections  of  for- 
mulcBf  or  forms  of  forensic  proceedings 
and  instruments  used  among  the  Franks, 
and  other  early  continental  nations  of  Eu- 
rope. Of  these,  the  formulary  of  Marcnl- 
5 bus  is  the  most  curious.  Butler's  Co. 
dtt.  Note  11,  lib.  3.  Butler's  Hor.  Jur. 
8l  88 

FORNAGIUM.     See  Fumagium. 
FORNO.    Span,     [from  Lat  fumus.'\ 
In  Spanish  law.     An  oven.     La$  Partidas, 
part  8,  tit  32,  L  18. 

FOROS.  Span.  In  Spanish  law.  Em- 
phyteutic rents.  Schmtdfi  Civ,  Law, 
809. 

FORPRIS.    L.  Fr.    Except.    BHtt.  c. 
.    5,34. 

FORPRISA,  ^orpmttm.  L.  Lat  For- 
prise,  (q.  v^ 

FORPRISE,  Fareprise,  Forsprise.  L. 
Fr.  and  Eng.  [from  Fr.  /or,  out,  tokd  prise, 
a  taking ;  L.  lAt  forprisa,  /orprisum,^  In 
old  English  law.  An  exception,  or  taking 
out;  a  reservation;  excepted;  reserved; 
excepting.  A  term  formerlv  used  in  con- 
veyances and  leases,  in  which  '^  excepted 
and  foreprised  "  was  an  usual  expression. 
Cowell,  Blount  Old  deed,  Und.  See 
Jfbrspriee.  Written  horsprise  in  the  Stat, 
JSzon.  14  Edw.  I. ;  a  form  not  explained 
by  either  Spelman,  Cowell  or  Blount,  but 
readily  accounted  for  by  the  circumstance 
of  y  and  h  being  convertible  letters.  See 
JHors,  Hcrca,  IhiLrto, 

FORREIN.     See  Fwein, 
FORS.    L.  Fr.  [from  Lat  fwis:\    Out 
JRelham, 

FORS,  F(yrce,  L.  Fr.  Force.  -4mjw 
ccilUr  et  fore  ;  to  collect  friends  and  force. 
.Briit.  c  44. 

FORSCHET.  [from  Sax.  for,  before, 
and  sceat,  a  part  or  portion ;  L.  Lat  for- 
scheta.']  In  old  records.  The  outer  or  fore- 
part of  a  frirlong ;  the  skirt,  or  slip,  or 
small  piece  that  lay  next  tbe  highway. 
Mennetts  Par,  Ant.  631,  535.  CowelL 
FORSOENE.     Sax.     In  old  English 


law.  The  liberty  of  having  a  view  of 
franknpledge.  Fleta,  Ub.  1,  c.  47,  §  11. 
See  FSriifmcne. 

FORSPEAKER.  An  attorney  or  advo- 
cate in  a  cause.     Blount     Whishaw. 

FORSPRISE,  Fortpris.  L.  Fr.  Ex- 
cept   Litt  sect  19.    Kelham. 

FORSQUE,  Jbribp,  Furk. .  L.  Fr.  But; 
only.  lAtt  sect  1,  26.  Britt  c  26« 
Kelhaim, 

FORSTAL,  Forestal,  Forstall ;  in 
Domesday,  Foristel,  FarieteL  Sax.  [fr*om 
fore,  before,  or  fare,  a  way,  and  stal,  or 
steel,  a  standing ;  L.  Lat  forstallatio,  for- 
stcUlamentutn.]  In  old  English  law.  A 
standing  before,  or  stopping ;  a  stopping  of 
the  way,  {vim  (^tructio ;)  a  stopping  or 
intercepting  on  the  road;  forstalment, 
forstaller,  or  forestalling,  (qq.  v.)  The 
stopping  of  a  deer  broken  out  of  the  for- 
e8t,*nrom  retumbg  home  asain,  or  lying 
between  him  and  the  forest,  m  the  way  he 
was  to  return.  Crompt  Jur,  foL  158. 
(Impedimentum  transiH^  et  fugm  averio- 
rum,)  -F/eto,  lib.  l,c.  47,§19.  The  stop- 
ping or  assaulting  of  a  person  on  the  high- 
way. Plae.  Pari.  18  Ildw.  L  The  stop- 
ping of  merchandise  on  its  way  to  market 
See  Forestalling. 

FORSTALER.  L.  Fr.  To  stop;  to 
obstruct ;  to  forestalL    Litt  sect  240. 

FORSTALL.    See  Forstal,  FarestaU. 

FORSTALLARE.  L.Lat  In  old  Eng- 
lish law.  To  stop  a  way ;  to  stop  on  the 
way;  to  forestall     Spelman. 

Forstallarius  ;  (in  Domesday,  Foristel- 
larius.)  A  forestaller.  Stat  13  Edw,  I. 
Beg.  Grig.  271  b.  Spelman,  voc  For- 
stallator. 

Forstallaior,  Forstellator.  A  forestaller. 
Spelman.    Beg.  Grig.  279  b. 

Forstallamentum.  A  forestalment,  or 
forestalling.    Beg.  Orig.  271  b. 

Forstallatio.    A  forestalling. 

FOBSTALLER,  Forstallour.  L.Fr.  A 
forestaller.     Britt  c.  20,  30. 

FORSTALMENT.  (X.  Lat  forstaUa- 
mentum.'\  An  obstruction  or  stopping  of 
a  way ;  {obsiruetio  viof,  impedimentum  iron- 
sitOs.)  Co.  Litt  161  b.  Fleta,  lib.  1,  c 
47,8  19. 

FORSWEAR.  [L.  Lat  forisjurare.] 
To  abjure,  or  renounce  by  oaUi.  See  Fo- 
risjurare. 

To  swear  fiilsely.  But  the  word,  in  this 
sense,  does  not  in  itself  import  peijury. 
Tompkins,  J.  2  Johns.  B.  10,  11.  CVu 
Jac.  190,  436. 
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FORTALmUM.  L.  Ut  In  old 
Seotch  Uw.  A  fortiOiee ;  a  cMlle.  Pio- 
perij  a  house  or  tower  whieh  hat  a  batik- 
meat  {^am  haidmtnt^  an  harm$km^)  or  a 
ditch  or  maat,  {**  aii^  /nMuT)  aboat  it 
Lord  FlemiBg  t0mtrmir  Jamet  Rone,  7th 
Feb.  1566.     Sktm  d$  Verb.  Si^ 

FORTESOU&  The  author  ci  a  oele- 
brated  treatiBe  on  Bnffliah  law,  written  in 
Latin,  in  the  reign  of  Henry  VL  under 
the  title  of  Be  Lamdibrnt  Ltlpum  AnglicB, 
Sir  John  Forteacne,  who  had  been  tome 
time  Chief  Jostice  of  the  King**  Bench,  Ib 
said  to  hare  written  this  Irork  while  endo- 
rinff  an  exile  with  the  Prinee  of  Wake, 
and  othen  of  the  Laacattrian  party  in 
Franoe.  Sir  John  was  then  made  chaneel- 
Jor,  and  in  that  character  he  suppoees  him- 
aelf  holding  a  convertation  with  the  joong 
prince,  on  the  natore  and  excellence  of  the 
laws  of  England,  compared  with  the  oiril 
hnr,  and  the  laws  of  other  ooontries.  4 
ReitPt^  HUt.  Eng.  Law,  119,  118.  OraW$ 
HUU  494,  (Am.  ed.)  1  JTmf*  Cbm.  501, 
509. 

FORTHCOMINO,  proee9$  or  d$crm  of. 
In  Scotch  law.  A  decree  and  process  fol- 
lowing the  process  of  arrestment,  b  j  which 
the  creditor  is  entiUed  to  demand  the  sum 
arrested  to  be  implied  for  payment  of  the 
debt  upon  which  the  arrest  and  forthcoming 
proceeded  9  Kam^e  Equity,  177,  I7a 
— ^The  action  bj  which  the  arrestment  is 
made  effi»ctaaL  BeWs  IHeL  See  Arrest- 
laentt 

FORTHCOMING  BOND.  In  Ameri- 
can practice.  A  bond  to  the  sheriff  con- 
ditioned to  deliver  property  levied  on, 
when  demanded.  9  Wa$k  (Ya.)  R  [189,] 
943.  11  €hrattan'$  R  599.  S  Id.  Il9y 
560.     

FORTHWITH*  In  practice.  Aterm 
sometimes  used  in  mles  and  other  proceed- 
ings; which,  according  to  Mr.  Chitty, 
seems  to  importthatthe  reqoisite  act  shiJl 
be  performed  as  soon  as,  bj  reasonable  ex- 
ertion confined  to  tiiat  object,  it  might  be ; 
and  which  most  consequently  vary  accord- 
ing to  the  circumstances  of  each  particular 
ease.  8  Ckitt  Oen.  Pr.  119.  Recently 
held  to  mean  ^  within  a  reasonable  time." 
86  Eng.  Law  S  Eq.  K  358.  See  Imme- 
diately,  Siatim, 

FORTIA,  Fordo.  L.  Lat  In  old  Eu- 
ropean law.  Force,  usually  of  an  unlawful 
diaracter ;  (pie  plerumque  it^tuta,)  Spel- 
mam.  The  word  occurs  in  this  sense  in  the 
laws  of  the  Bavarians  and  Bipuarians.   L. 


Boicr.  tit  9,  c  10,  §  1.     A  Bqmar.  ML 
11,  g3,  cHedf5til. 

In  old  English  kw.     Force  used  by  an 

accessary,  to  enable  the  principal  to  commit 

a  crime,  as  by  binding  or  holding  a  penon 

[  while  another  IdUed  him,  or  by  aimng  or 

'  counselling  in  any  way,  or  commanSng 

I  the  act  to  be  done.    Bract  foL  138, 188  h. 

I  Thus  one  might  be  appealed,  Uiat  la,  ae> 

cused,  of  the  force,  (appellatus  de  fbrtioj) 

and  another  of  the  fk^  or  act,  (appeUatnM 

de  facto.)     Id.  foL  197  b,  198, 188  b,  189. 

I75t  faetmnij  Uh  poUrit  esee  fcw^  qtumdo- 

que,  eed  nunqwam  Ibreia  erne  facto.     14. 

foL  198.     According  to  Lord  Coke,  fortia 

was  a  word  of  art,  and  properiy  signified 

the  furnishing  of  a  weapon  of  ferce  to  do 

the  &ct,  and  by  force  whereof  Uie  fret  wai 

committed,  and  he  that  furnished  it  was  not 

present  when  the  fisct  was  done.  3/iutl88. 

FORTLA  PRISCA.  Ll  Lat  In  old 
Elfish  law.    Fresh  force.    See  Pre^ forte. 

FORTIOR  Lat  Stronger.  A  tern 
applied,  in  the  law  of  eridence,  to  that  spe- 
cies of  presumption  arising  fitxn  ads 
shown  in  eridence,  which  is  strong  eno«^ 
to  shift  the  bnrd^i  of  proof  to  Uie  oppo- 
site  party.  Huberue  PrceL  Jur.  Ch.  hk 
99,  tit  8,  n.  4,  16.  Burr.  Circ.  EM.  64^ 
66.     See  Fortit. 

FORTia  Lat  Strong.  Fortisetmaa; 
strong  and  sound ;  staundi  and  strong;  ai 
a  TcsseL     Towne.  PL  997. 

Powerful  or  efiectire ;  of  w^ght,  fone 
or  effect 

Fortior.  Stronger,  more  effectaaL  tn- 
tin  ft  poteitlor  eit  AipMitit  fcgii  fmi  bt- 
■ilh.  The  dispositiou  of  the  law  is  of 
greater  force  and  effect  than  that  of  num. 
Oo.Litt2U  a.  8kep.  TdudL  809.  15 
EaefsB.  178.  The  kw  in  some  cases 
oTenides  the  will  of  the  indiridoal,  and 
renders  ineffectiye  or  futile  his  expressed 
intention  or  contract  BroonCe  Mom.  809, 
[545.] 

Fordseimum.  Strongest ;  of  the  great- 
est force,  or  weight  Irgiimtni  U  U- 
theritite  eiS  ferttniMUi  ii  lege  The  sr 
gument  from  authority  is  of  ih%  greatest 
force  in  law.     Co.  lAtU  954  a. 

FORTDTT.     Fr.     ffrom  Lat /ortwftB^ 
See  Ooifortuit 
[from  Li^  fortmitoi, 


q.  Y.]  Accidental 
FORTUITOUS, 
q.  v.l  Accidental 
FORTUITOUS 
abordape  fortuit.'] 
accidental  runnii^ 
Peten^  B.  119. 


COLLISION, 
In  maritime 
fool   of 


►N.     [ft. 
Uw.  Tie 
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FOBTUmiS.  Lilt  [fipom  /<»•«,  ehmce.] 
In  the  civil  law.  Accidental  Fortvittis 
casus;  a  fortuitous  event;  an  accident. 
Inst  3.  15.  2.     See  Cases  JortmtuSy 

FORTUNA.  Lat  Fortune;  chance. 
Fortunam  /aciant  judicem,  ut  guUibet  ha- 
heat  partem  illam  quae  per  sartem  ei  acetde- 
rit ;  they  shall  make  fortune  or  chance  the 
judge,  that  each  one  may  have  that  part 
which  shall  fall  to  him  by  lot  Bract.  foL 
75  b. 

FORUM.  L.Lat  A  court,  or  judicial 
tribunal;  a  place  of  jurisdiction;  a  idace 
where  a  remedy  is  sought ;  a  place  of  liti- 
gation. Story,  J.  3  Story's  B.  347.  So 
called  from  the  Roman  forum,  where  the 
courts  were  held.  Lex  fori ;  the  law  of 
the  place  where  a  remedy  is  sought,  or  ac- 
tion instituted.  2  Kenfs  Com.  462,  463,* 
and  notes.  See  3  BL  Com.  436.  Story^s 
Canfl.  of  Laws,  §  325  h,  825  L  Story,  J. 
2  GaUison's  B.  440. 

FORUM  CONSCIENTLE.  L.  Lat 
The  forum  or  tribunal  of  conscience.  See 
In  foro  conscientice. 

FORUM  CONTENTIOSUM.  L.  Lat 
A  contentious  forum  or  court;  a  place  of 
litigation ;  the  ordinary  court  of  justice,  as 
distinguished  from  the  tribunal  of  con- 
science.   3  BL  Com.  211. 

FORUM  CONTRACTUS.  L.  Lat 
The  forum  of  the  contract ;  the  court  of 
the  place  where  a  contract  is  made ;  the 
place  where  a  contract  is  made«  considered 
as  a  place  of  jurisdiction.  2  Kenfs  Com. 
468. 

FORUM  DOMESTICUM.  L.  Lat  A 
domestic  forum  or  tribunal  The  visitato- 
rial power  is  called  a  forum  domesticum, 
calculated  to  determine  «tne  strepitu,  all 
disputes  that  arise  within  themselves.  Lord 
Mansfield,  C.  J.  1  W.  BL  82. 

FORUM  DOMICn.IL  L.  Lat  The 
fbrom  or  court  of  the  domicile ;  the  domi- 
cile of  a  defendant,  considered  as  a  place  of 
jurisdiction.     2  Kenfs  Com.  463. 

FORUM  ECCLESIASTICUM.  L.Lat 
An  ecclesiastical  or  spiritual  court,  as  dis- 
tinguished from  a  secular  one.  Side  tes- 
tamento  oriatur  cantentio,  in  foro  ecdesiaa- 
tico  iiebet  placitum  terminari;  if  a  contest 
arise  about  a  will,  the  plea  or  suit  should 
be  determined  in  an  ecclesiastical  court 
Bract.  foL  61.  Artie.  Cleri,  c.  6.  Called 
alao  judicium  ecclesiasticum.  Brack  foL 
176,  401. 

FORUM  ORIGINIS.  L.  Lat  The 
fonun  or  court  of  nativity ;  the  domicile  of 


nativity,  or  place  of  a  peiwm's  birth,  eon* 
sidered  as  a  pla^eof  jurisdictkm.  ^  Vess^f 
Jr.  760,  760.  2  Kent's  Com.  430,  431, 
note* 

FORUM  REGWJM.  L.  Lat  The 
king's  court     StaL  Westm.  2,  c  43. 

FORUM  REI,orREI  Slt^  I^Lat 
The  forum  or  court  of  the  thing,  [ret,  m;} 
the  court  of  the  place  where  a  thing  claimed 
is;  the  tribunal  where  the  property  is*. 
Story's  Conflict  of  Laws,  §  325  k.  The 
place  where  a  thing  in  controversy  is  situar 
tedt  considered,  as  a  pkoe  of  jurisdietiooi 
and  remedy.     2  Kent's  Com.  463.    . 

FORUM  REIGEST^  L.  Lat  The 
forum  or  court  of  a  res  gesta^  (thing  done  ;V 
the  place  where  an  act  is  done,  considered 
as  a  t^ace  of  jurisdiction  and  remedy.  2 
Kenfs  Com.  463. 

FORUM  REL  L.  Lat  The  forum  or 
court  of  the  defendant,  [reus,  rei/]  the 
court  of  the  ]^ace  where  the  defendant  is, 
or  resides.  Bract.  foL  401.  The  same 
with/orum  donHiciliiy  (q.  v.)      See  kfitot 

Mqaitar  fonun  rei.— FotiuB  lefnitnr  reim. 

The  court  follows  the  defeijidant  2  Salk. 
549.  Jn  transitory  cases,  a  party  may  be 
sued  anywhere. 

FORUM  S-^CULARK  L.Lat  The 
secular  forum  or  court,  as  distinguished 
from  the  spiritual  or  ecclesiastical  Vide- 
tur  prima  facie  quod  cognitio  super  catfUlis 
et  debitis  pertineat  ad  forum  sssculare.  It 
seems  prima,  facie,  Ihat  jurisdiction  over 
chattels  and  debts  should  belong  to  the 
secular  court  Bract,  fol.  175.  Called 
sX^Q  forum  laicak.     Id.  ibid.     Id.  fol.  4Q1. 

FORURTBL  In  old  records.  A  long 
slip  of  ground.     CowelL 

FOS.  L.Fr.  Fosse;  the  Fosse.  LL. 
OuL  Conq.  L  30.     See  Fosse. 

FOfi.  itag.  Mpe.  que  vL  diT«ni  cursns  aqDamm, 
Poscnnt  aasisam ;  mercatom,  feria,  bancum. 

A  Latin  couplet,  artificially  constructed 
of  words  and  parts  of  worde,  ancientiy  used 
as  an  aid  to  the  memory,  to  show  in  what 
courts  certain  kinds  of  disseisin  by  nuisance 
were  cognizable.  By  writing  tiie  abbre- 
viated words  at  length,  the  following  sen- 
tence is  produced:  Fossatum,  stagnum, 
sepesque,  via,  diversi  eursus  ctquarum,  poa- 
cuntassisam;  mtrcatumferia,\>ancum.  In 
literal  English,— ditch,  pool,  hedge,  way, 
diverted  wateiH^urses,  require  the  assise ; 
market  and  Uir,  the  bench ;  that  is,  dissei- 
sins by  digffing  a  ditch,  raising  or  lowering 
a  pond,  biding  or  throwing  down  a  hedge, 
obstructing  or  narrowing  a  road,  and  di- 
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before  Uie  hutices  of  aMiee ;  diweitine  cf  a 
market  and  £ur,  before  the  bench,  (that  is 
the  Court  of  Common  Bench,  or  Conunon 
Pleas.)     R^.  Orig.  199,  w>ta. 

FOSDIKB.  A  canal  seven  miles  in 
length,  made  by  King  Henry  L  leading  to 
the  rirer  Trent,  in  lincolnshire.  CaUU  on 
Semrty  [81 J  101.    See  OouM,  roc  Ftmrn- 


FOSSA.  Lat  In  the  ciril  kw.  A 
ditch,  a  receptacle  of  water,  made  by  hand, 
{^rteeptaeulnm  aqum  manm/aeta,)  big.  48. 
14.  1.  5. 

FOSSA.  Lat  In  old  English  kw.  A 
ditch.     See  /VMiafiiiii. 

A  pit  fall  of  wato-,  in  which  women  com- 
mitting felony  were  drowned.    See  Fwrca. 

A  grave  or  sepnlchre.     Spelman. 

FOSSATUM.  L.  Lat  [from>b«sa,  a.  y.l 
In  old  English  kw.  A  dyke ;  a  banJc  of 
earth  thrown  np  out  of  a  ditch.  Olanv, 
lib.  13,  c  84.  BracU  foL  115.  Fkta,  lib. 
1,  c  24,  §  a     StaL  We$tm.  2,  c  46. 

A  ditch  or  trench.  The  same  with  fona, 
Spelman.     Beg,  Orig.  92  b,  198  b,  199. 

A  moat  or  fosse  around  an  encampment 
or  fortified  place.     Speltnan. 

A  canal  or  cat  from  a  river.  Oowell. 
Cart.  20  Hen.  IIL  cited  Und. 

A  place  fenced  with  a  ditch.     Catoell. 

F0S8AT0RUM  OPERATIO.  L.  Lat 
In  old  English  kw.  Fosse-work;  or  the 
service  of  laboring,  done  by  inhabitants  and 
adjoining  tenants,  for  the  repair  and  main- 
tenance of  the  diteke$  arpand  a  city  or  town, 
for  which  some  paid  a  contribution,  called 
fouagium.  CowelL  Ktnmif^  Glouartf^ 
cited  Und. 

FOSSE.  L.  Fr.  A  dyke  or  ditch. 
BritL  c.  20. 

FOSSELLIJM.  Ll  Lat  [from  /omo, 
q.  v.]  In  old  records.  A  small  ditch. 
CowelL 

FOSSE  WAY,  or  FOSSE.  [LuFr./w.] 
One  of  the  four  ancient  Roman  Ways 
through  England.  Spelman,  Id.  voc. 
JkenM  Street. 

FOSTERLAND.  Land  given,  assigned 
or  allotted  to  the  finding  of  food  or  vic^ials 
for  any  person  or  persons ;  as  in  monaste- 
ries for  the  monks,  Ac     CowelL    Blount. 

FOTMELl  [LLLat/o^fu^tw.]  In  old 
En^sh  kw.  A  weight  of  lead  of  seventy 
pounds;  a  pig  of  lead.  Cowell.  Seie 
Charrui. 

FOTMELLUS.  L.  Lat  In  old  Eng- 
lish kw.    Afotmelorpigoflead.    InFleta, 


this  word  k  repeatedly  misprinted  JM- 
nellmi.     FiMa,  Hb.  2,  c  12,  §  1. 

FOUNDER.  [L  h^fimdator.]  One 
who  €«idow8  a  corporation,  or  ^ves  the 
revenues  or  funds  for  its  eetabhshmeait* 
1  BL  Com.  481.     2  ITemff  Cotn.  808. 

One  who  gives  a  corporation  its  ezistenee 
by  incorporating  it*  In  fiigknd,  therking 
is  the  general  fmnder  of  au  colleges  and 
hon>it2s.    1  BL  Com.  4Sl.    SeeFnmdmitr. 

FOUNDEROSA  L.Lat  Fonndetoos; 
out  of  repair,  as  a  road.     Oro.  Car.  866. 

FOUNINARE.  L.  Lat  In  <M  foreit 
kw..  To  kwn;  to  brii^  forth  the  yonag 
of  the  deer.  Fleta,  lib.  2,  c  41,  §  n. 
A  corruption  or  misprint  fot  fiomsre,  or 
/btnwore. 

FOUNT.  L.  ¥r.  [from  fmre,  q,  v.] 
<They)  do  or  did;  (they)  make.  L.  Fr. 
Diet.  Que  fount  defaute  ;  who  make  de- 
kult     Fet  Aemtfer,  §  19. 

FOUR.  Ft.  ffrom  Lat  yWnuw,  q.  v.] 
In  old  French  ana  Canadian  law.  A&  ovea. 
Four  banal;  a  banal  oven.  The  oven  of  s 
lord  at  which  his  tenants  were  reqaJTsd  to 
bake  their  bread.  Dunkin^i  Addrtet,  17. 
The  exclusive  right  of  keeping  an  ova  is 
the  seigniory. 

Ft>URCORNERa  To  look  at  thenar 
comers  of  an  insUimient  k  to  examine  tte 
whole  of  it,  so  as  to  construe  it  as  a  whole, 
without  reference  to  any  one  pait  more 
than  another.     2  Smitk'i  Lead.  Coi.  S9&. 

FOUR  SEAS.  [L.  Fr.  qmater  mem; 
Lat  quatuor  fiiarta.J  In  En^^lidi  kw.  A 
term  applied  to  the  seas  formerly  coaod- 
ered  as  encompassing  eiUier  the  whole 
island  of  Great  JBritam,  or  England  oaly. 
According  to  Selden,  the  four  seas  sur- 
rounding the  whole  island  of  (^^atBritam 
were,  1.  The  Western,  called  Fer^mon,  io- 
duding  the  Irish  and  Scottish  seas;  2.  Hie 
Northern,  the  SeotUsh  or  NorUi  sea ;  8.  T^ 
Eastern,  the  German  Ocean;  and  4. 1^ 
Southern,  or  British  CTiannH.  Sdd.  Mart 
Claus.  lib.  2,  c  1.  But  the  extent  of  these 
seas  has  not  been  precisely  limited.  As  to 
the  four  seas  which  encompassed  &^laD^ 
only,  see  Meadows*  Ohs.  on  the  Domimgm  ef 
ike  Seas,  11.  Seld.  Mar.  Claus.  lib.  2,  c.  8L 
ffargr.  Co.  lAU.  Note  115,  lib.  2.  Brittoa 
mentions  three  seas ;  the  Sea  of  France,  of 
Ireland  andof  ScoUand,  {lamerede  Frmme, 
de  Irland  ou  de  Escoee.)  Britt.  c  lA 
The  tenn/o«r  seas  k  used  in  the  boc^tf 
a  term  of  territorial  limitation.  Thm^t 
fine  was  said  to  bar  all  penons  of  full  age, 
out  of  pris(m  and  of  good  manory,  wiftis 
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theybttr  seas  the  day  it  was  levied.  4  Co, 
125.  Within  the  four  seas  is  as  much  as 
to  say,  within  the  jurisdiction  of  the  king 
of  England.     2  Inst.  253. 

FOlJRCHER,  Forehery  Foereher.  L. 
Fr.  [from /ottrcAer,  to  divide,  or  fork.]  In 
old  English  practice.  A  term  applied  to  a 
particular  mode  of  casting  essoins  by  two 
or  more  tenants,  simul  et  vieissim  ;  that  is, 
alternately,  and  in  succession,  so  as  to  pro- 
long the  proceedings,  and  thereby  delay  the 
demandant.  For  this  purpose,  when  a 
prcBcipe  was  brought  against  A.  and  B.,  A. 
^as  essoined  and  B.  appeared,  and  had 
idem  dies  (the  same  day)  given  him ;  at 
which  day  A.  appeared,  but  B.  cast  an  es- 
soin ;  at  the  dies  datus,  A.  was  essoined 
^ain  and  B.  appeared,  and  so  alternately. 
This  was  called  fourcher  (that  is,  to  divide,) 
by  essoin,  because  they  divided  themselves 
in  delay  of  the  demandant,  by  essoins  and 
appearances  interchangeably.  2  Reevei 
Mtst.  Eng.  Law,  122.  2  InsU  250.  Termes 
de  la  Ley.  This  practice  was  abolished  by 
statute  Westminster  1,  ch.  48. 

FOURME.  L.  Fr.  Form.  Yearb.  T. 
1  Edw.  n.  9. 

FOUS.     L.  Fr.     Fools.     Fous  nasires; 
natural  or  bom  fools.     Britt.  c  10. 
FOVEA.     Lat    A  grave.     C<ywell 
FOWER    L.  Fr.    To  dig;  to  cut;  to 
cut  down.     Yearh.  M.  7  Edw.  III.  1.-   KeU 
ham, 

FOWLS  OF  WARREN.  In  English 
law.  Birds  of  game  ;*  which  are  divided 
by  Lord  Coke  into  three  kinds :  campestres, 
[field  birds,]  as  the  partridge,  quail,  rail, 
ic.-;  silvestres,  [wood  birds,}  as  the  phea- 
sant, woodcock,  &c ;  andaquatileSy  [water 
fowl,]  as  mallard,  heron,  i;c  Co.  Lilt. 
233  a.  But  according  to  Manwood  (who 
supports  his  opinion  by  referring  to  the 
Register)  there  are  but  two  fowls  of  war- 
ren, thepheasant  and  the  partridge.  Man- 
Vfoody  Forest  Law,  c  4,  s.  3.  Meg.  Grig. 
93  b.  2  Bl.  Com.  38,  note  (b.)  See 
FVee  warren. 

FOY,  Fai.  L.  Fr.  Faith;  fidelity. 
Litt.  sect  85.  Britt.  c.  20.  En  bonne 
foy  ;  in  good  faith.     Kelham. 

Oath.    Far  sa  mayne  et  par  safoy  ;  by 
his  hand  and  by  his  faith.     Britt.  c  70. 
FOYABLE.    L.Fr.    Faithful  Kelkam. 
FOYAL,  Jfbio/.    L.Fr.    FidthfuL    Utt. 
sect  85. 

FRA.  L.  Fr.  [from/atVe,  q.  v.]  Shall 
do  or  make.  Et  que  Ufra  ;  and  whoever 
shall  do  BO.     Stat.  Westm.  1,  c  26.    Frans 


nostre  brefe  ;  we  will  make  our  writ  Britt.' 
c45. 

FRACTIO.  Lat  [from  frangere,  to 
break.]  A  breaking;  a  breach.  Fraetio 
fidei;  a  breach  of  promise  or  of  trust  1 
Rep.  in  Ch.  Appendix,  8. 

FRACTION.  rfix)m  Lat  fraetio,  q.  v.] 
A  breaking,  or  breaking  up ;  a  fragment 
or  broken  part;  a  portion  of  a  thing,  less 
than  the  whole.  "  The  law  loves  neither 
fracHons  of  estates,  nor  fractions  of  con- 
structions." Bacon^s  Arg.  Case  of  Revo- 
cation of  Uses. 

FRACTION  OF  A  DAY.  The  divi- 
sion  or  breaking  up  (Lat  frojctio,  from 
frangere,  to  break^  of  a  day  into  smaller 
portions  of  time.^  In  general,  the  law 
does  not  allow  of  the  fraction  of  a  day,  or, 
as  it  is  otherwise  expressed,  the  law  rejects 
all  fractions  of  a  day,  in  order  to  avoid  dis- 
putes.    2  Bl.  Com.  141.     Co.  Litt.  185  b. 

0  East,  151,  154.    Fraetionem  diet  non 

recipit  lex.  Lofft^s  R.  Appendix  572. 
Therefore,  where  an  act  is  to  be  done,  as 
money  to  be  paid  on  a  certain  day,  it  is 
sufficient  if  it  be  paid  at  any  time  during 
the  day,  that  is,  before  twelve  o'clock  at 
night  2  Bl.  Com.  141.  The  law,  how- 
ever, does  admit  of  the  fraction  of  a  day 
in  certain  cases,  where  it  is  necessary  to 
distinguish  for  the  purposes  of  justice,  [as 
where  two  acts  are  done  on  the  same  day, 
and  it  is  important  to  show  which  was 
actually  done  first ;]  and  according  to  Lord 
Mansfield,  an  hour  may  admit  of  a  similar 
division,  where  it  is  necessary,  and  can  be 
done,  for  it  is  not  like  a  mathematical  point 
which  cannot  be  divided.  3  Burr.  1434. 
See  4  Kent^s  Com.  05,  note.  11  Howards 
R.  411. 

FRACTOR.  Lat  [from  frangere,  to 
break.]  In  old  English  law.  A  breaker. 
Fractores  gaolarum  ;  gaol  or  prison-break- 
ers.    Fleta,  lib.  2,  c.  62,  §  12. 

FRACTURA  NAVIUM.  Lat  The 
breaking,  or  wreck  of  ships ;  the  same  as 
naufragium,  (g.  Y^     See  Shipwreck. 

FRANC.  L.  Fr.  Free.  See  Frank, 
Fraunc,  Fraunche. 

FRANC  ALEU,  or  ALLEU.  Fr.  In 
French  law.  Free  land ;  allodial  land ;  an 
estate  entirely  free,  and  not  holden  of  any 
superior,  and  wholly  exempt  from  all 
seigniorial  rights  and  services.  Argou^ 
Inst,  au  Droit  Francais,  tom.  L  104 ;  cited 
3  Kent^s  Com.  408,  note.  Hargr.  Co.  Litt. 
Note  3,  lib.  2.  Guyot,  InsL  Feod.  ch.  28. 
A  term  used,  in  Lower  Canada,  to  denote 
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ta  absolnta  right  to  real  estate,  as  dia- 
tingnifihed  from  a  temire.  Bramde^  In 
old  French  Uw,  it  is  often  abnplj  called 
o^  or  aUeu.  Eiprii  de$  Xoic,  Hv.  31, 
a  8.     See  AlUu, 

FRANCUIAKB.  L.  Lat  In  old  Eng- 
lish law.  To  enfranchise ;  to  make  frc^ 
Liber  fuit  quia  franchiatos  est;  he  was 
free  becaoae  he  was  enfranclused.  BracL 
U>1  277  b. 

FBANCUILANUS.  L  Lat  [from  Fr. 
/ra$keke^  or  fromk^  free.]  In  old  English 
law.  A  freeman.  SctatU  me  <Udi$9i — 
cum  viliams  et  franchilano,  nomine^  Ha- 
MOM,  4c. :  Know  je  that  I  have  given — 
with  the  viileins  and  the  freeman,  named 
Hamon,  kc  Blount,  1  JTon.  AngL  foL 
442  b.     (krta  Hm.  IV.  dt^i  ibid. 

A  freeholder  or  free  tenant;  a  fraac- 
laine,  frankleyne  or  frankelein.  SpelmoHy 
Beliq.  167.  ForU$eue  dt  JL  L.  AngUa^  e. 
SO,  note  (m.) 

FKANCUISE.  L.  Fr.  and  Enff.  [L. 
Ft./ratwcA^  from/rattncA,  free ;  L.  Lat 
franckuia^  /nuicuta,]  In  English  law.  A 
liberty;  a  privileged  place,  (loeu$  mm- 
fPHCRM.)  Spelman,  Pur  enckemm  da 
franchises  ou  Us  felon*  tont  reecevee ;  by 
reason  of  the  liberties  where  the  felons 
are  harbored.  StaL  Westm,  1,  c.  9.  An 
inmianity  or  exemption  from  ordinary 
jorisdiction.  Terme*  de  la  Ley,  BUmnL 
See  Liberty, 

A  royal  privile^  or  a  branch  of  the 
prerogative  sobeisting  in  the  hands  of  a  j 
sabiect,  and  arising  either  from  royal  grant, 
or  m>m  prescription,  which  presupposes  a 
grant;  a  species  of  incorporeal  heredita- 
ment FindCe  Law,  b.  2,  ch.  14.  %  BL 
Com.  87.  2  SUph.  Com.  14.  Sach  as 
the  privil^^  to  be  a  county  paUtine;  to 
be  a  corporation ;  to  have  a  bailiwick  or 
liberty  exempt  from  the  sheriff  of  the 
connty;  to  hold  a  court  leet;  to  have 
waifs,  wrecks,  estrajs,  treasore  trove,  royal 
fish,  forfeitures  and  deodands ;  to  have  a 
fur  or  market,  or  ferry,  or  the  like,  with 
the  right  of  taking  toll  there ;  or  to  have  a 
forest,  chase,  park,  warren  or  fishery.  2 
Steph.  Com.  14,  16.  1  Crabb'e  jReal 
Prop.  483—641,  §§  623—697. 

In  American  law.  A  particular  j^vi- 
lege  conferred  bv  grant  from  government 
and  vested  in  individuals.  3  Keni^e  Com. 
468.  As,  to  be  a  corporation  ;  to  have  a 
ferry,  bridge,  turnpike  or  rail-road.  Id, 
468,  469,  and  notes.  Corporations  are 
the  most  usual  francUses  Imown  in  our 


law.    Id.  469.     See   8  HUlimri'e  Bml 
Pfx)p.46—14. 

FremMm  is  a  diffht  TariatioB  from  the 
law  French  fraunMee  used  in  Britton. 
I^xmkiee  is  a  eormpted  torn  giren  by  Kd- 
hian,  which  indicatea  the  old  pr(»miidatioii 
of  Uie  word. 

FRANdA.  L  Lat  Franee.  BraeL 
foL  427  b. 

FRANCIGENA.  L.  Lat  [from  Fran- 
cu$j  French,  and  pemiuej  bom.]  In  old 
English  law.  A  Freachraaii ;  one  b<»n  ia 
France.  Sunt  aliqui  FrandffensD  ts»  From- 
CM,  gui  tunt  ed  fidem  ntrmsque  [reyie  ;] 
there  are  some  Frenchmen  b<mi  in  France, 
who  owe  allegiance  to  both  kings.  Bract 
foL  427  b. 

Any  alien,  as  dntangaished  from  aa 
Englishman.  Utrum  eU  Anfiiau,  vd 
FrancigeniL    BraeL  foL  136  b. 

FRANCISDL  L  Lat  A  franchise. 
Spelman. 

FRAJ^CLAISE,  Francieim,  FrmmMeym. 
L.  Fr.  and  O.  Enff.  \L.LiL/ranekilamu.] 
In  old  English  Uw.  A  freeholder,  free- 
man or  gentleman,  (libertuSj  UbefUmOj 
munic^  J)  the  opposite  of  a  viUein.  Fer- 
teeeue  de  L.  L.  Anglim,  c  29,  note  (b.) 
Dufrekne^  voc  Franchilttnue. 

FRANCLING,/Va*ic/tn.  [L.  FnyVmaf- 
leim  ;  L.  Lat  framehiUmue^  In  old  Sag- 
Ush  lair*  A  freeman,  {libertus ;)  a  free- 
holder, or  free  tenant,  {qui  libere  (fact) 
Spelman. 

FRANCUa  L.  Lat  [from  L  Fr. 
franc]  In  old  European  Uw.  Free.  See 
ia/fxu 

A  freeman,  {liber.)  Spelma$i.  A  pow- 
erful man,  {un  komene  puieeanty)  as  dutin- 
gmshed  from  debiUor  pereomoy  in  the  ca- 
pitularies of  the  French  kings.  £qfrU  dee 
Loie,  liv.  30,  c.  26. 

A  Frank. '  SpeUmem. 

A  Frenchman.  Omnibus  komimbms 
suiey  Francis  et  AngUe;  to  all  his  subject^ 
French  and  En^^isL  A  common  ex- 
pression in  charters  of  the  Anglo-Nor- 
man 


FRANCUS  BANCUS.  L.  Lat  [L. 
Fr.  frank  bank.]  In  (Ad  EngUah  law. 
Free  bench.  Coneuetudo  est  in  partibmt 
Hits  quod  uxores  maritorum  defumterwm 
habeant  francum  bancum  suum  de  ierrit 
sockmannorutn.  BracL  foL  309.  See  JVer 
benck. 

FRANCUS  HOMO.  L.  Lat  Li  oW 
European  law.  A  free  man.  Ikme9ia§, 
Apud  duodedm  homines  bem  francos  S«& 
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^09 ;  before  twelve  good  free  Sa£c  men. 
Spelman.  Form.  Solenn,  c  168,  dted 
ibid. 

FR ANGUS  PLEGIUS.  L.  Lat  In 
old  English  law.  A  frank  pledge,  or  free 
j^edge.  Spelman^  voc  Francus,  Bee 
J^rank  pledge. 

A  decennary  or  friborg,  (properly  ^ron- 
ewfh  pUgium.)  Alium  recipere  in  franco 
plegio,— t^«m  d  franco  plegio  dimiitere  ;  to 
receive  another  in  a  frank  pledge, — ^to  send 
him  out  of  a  frank  pledge.  Bract  foL 
184  b. 

FRANCUS  TENENS.  L.  Lat  In 
old  English  law.  A  frank  or  free  tenant ; 
a  freeholder;  CUber^  tenens.)  Spelman^ 
voc.  FrancM.  One  who  freely  holds  lands 
or  estates  of  his  lord.  Id.  Si  quis  obierit 
franooB  tenens,  ^c ;  if  any  free  tenant  die, 
&c     Asm.  de  Clarendon^  cited  ibid. 

FRANK,  Franc^  Franche^  Frauncy 
Frauncke.  L.  Fr.  Free.  Ft  pur  ceo 
que  elections  daient  estre  franks,  cy  defend 
le  roysur  la  greeve  forfeiture  que  nul  haute 
homey  ne  auter,  per  poyer  dee  armes^  ne  per 
malice  ou  menaces,  ne  disturbe  de  faire 
firanke  election]  and  inasmuch  as  elec- 
tions onght  to  hefreCy  the  king  commands, 
under  a  grievous  forfeiture,  that  no  great 
man,  nor  other,  by  force  of  arms,  nor  by 
malice  or  menaces,  shall  disturb  any  to 
make  free  election.  Stat.  Westm,  1,  c.  6. 
Frank  et  de  frank  estaU.  Yearh.  M.  3 
Edw.  III.  14. 

Finch  uses  frank  as  an  English  word. 
''The  demandant  saith  he  is  franky  &c. 
«nd  he  is  {onnd  frank  by  the  jury."  LaWy 
b.  2,  ch.  10. 

FRANKALMOIGN.  L.  Fr.  and  Eng. 
[L.  Fr.  fraunche  aumone ;  L.  Lat  libera 
eUemoegna.]  In  Ei^lish  law.  Free  alms. 
A  spiritual  tenure  whereby  a  religious  cor- 
poration, aggregate  or  solid,  holds  lands  of 
the  donor  to  them  and  their  successors  for- 
ever. Litt.  sect  133.  2  Bl.  Com.  101. 
1  Stepk,  Com.  213.  This  was  anciently  an 
ordinary  kind  of  tenure  in  England,  the 
peculiarity  of  which  was  its  exemption  from 
all  secular  or  temporal  service ;  the  service 
to  be  performed  being  of  a  religious  charac- 
ter, usually  to  pray  for  the  soul  of  the  do- 
nor and  his  heirs,  dead  or  alive,  and  even 
that  not  certainly  defined;  hence  it  was 
called  frank  or  free.  Britt.  c.  66.  2  Bl. 
Com.  101, 102.  It  is  the  tenure  by  which 
the  parochial  clergy,  and  very  many  eccle- 
siasfacal  and  eleemosynary  foundations  hold 
their  land  at  this  day ;  having  been  ex- 

Vou  L 


pressly  reserved  by  the  statute  12  Car.  II. 
c.  24.     Id.  101.    See  Fleemosyna. 

"  Frank  almoign  or  lay  fee,"  was  a  com- 
mon issue  in  the  old  books.     Yearb.  T. 

1  Edw.  n.  11. 
FRANK    BANK.    L.    Fr.     [L.    Lat 

franeus  bancus.]  In  old  English  law.  Free 
bench.  Litt.  sect  166.  Co.  Litt.  110  b. 
Calthrop^s  M.  165.     See  Free  bench. 

FRANK  CHASE.  \L.  Lat  Ubera 
chacea."]  In  English  law.  Free  chase.  The 
liberty  or  franchise  of  having  a  chase. 

FRANK  FEE.  \L.  Lat  liberum  feo- 
dumy  or  feudum^  In  English  law.  A 
species  of  tenure  m  fee  simple,  being  the 
opposite  of  ancient  demesne,  or  copyhold. 
Termes  de  la  Leg.  2  Bl.  Com.  368.  3  Id. 
166.  All  land  that  was  not  ancient  de- 
mesne was  considered  as  frank  fee.  Reg. 
Grig.  14  b.  Id.  12.  F.  N.  B.  16  D. 
Where  a  fine  was  had  of  copyhold  lands, 
or  lands  in  ancient  demesne,  it  altered  the 
tenure,  and  converted  them  into  frank  fee. 

2  Bl.  Com.  868.  3  Id.  166.  In  feudal 
law,  feudwm  francum  was  a  frjse  fee  or 
fief,  for  which  no  service  was  dne.  Cotoell. 
Fachineus  db  Zasius  de  FeudiSy  cited  ibid. 

FRANK  FERM.  {.  Fr.  fraunk  ferme  ; 
L.  Lat  libera  firmc^l  In  English  law. 
Lands  in  socage  tenure,  described  by  Brit- 
ton  as  lands  and  tenements  whereof  the 
nature  of  the  fee  is  changed  by  feoffment 
out  of  chivalry  for  certain  yearly  services, 
and  in  respect  whereof,  neither  homage, 
ward,  mamage  nor  relief  can  be  demanded. 
Britt  c  66.     2  Bl.  Com.  80. 

FRANK-FOLD,  Frankfaulde.  [L. 
Fr.franehe  faude;  L.  Lat  falda  libera.] 
In  old  English  law.  Free  fold;  a  privi- 
lege for  the  lord  to  have  all  the  sheep  of 
his  tenants  and  the  inhabitants  within  his 
seigniory,  in  his  fold,  in  his  demesnes,  to 
manure  his  land.  ITeilw.  198.  Yearb.  H. 
1  Edw.  in.  4.     See  Faldage. 

FRANK  LAW.  [L.  Yt.  fraunche  ley  ; 
L.  Lat  libera  leXy  lex  terrce.]  In  old  Eng- 
lish law.  The  liberty  of  being  sworn  in 
courts,  as  a  juror  or  witness  ;  one  of  the 
ancient  privileges  of  a  freeman,  or  free  and 
lawful  man,  (liber  et  legalis  homo.)  Other- 
wise called  the  law  of  the  landy  {lex  terrce^) 
or  simply,  lawy  (lex.)*  The  nature  of  this 
privilege  may  be  understood  from  Brae- 
ton's  description  of  the  consequences  of 
losing  it,  among  which  the  principal  one 
was,  that  the  parties  incarred  perpetual  in- 
famy, so  that  they  were  never  afterwards 
to  be  admitled  to  oath,  because  they  were 
42 
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not  deemed  to  be  odke9worik,  (that  it,  not 
worthy  of  BiakiDg  oath^)  nor  allowed  to 
give  testunonj.  Ferpetuam  vrfamiam  tn- 
currwU^  et  legem  terre  amiUani^  et  Urn  quod 
Hunquam  po9Ua  ad  meramentum  admU- 
tantur,  quia  de  caiero  mom  crtmf  etttffaottbt 
fwr  ad  Uttimomum  reeipientur,  MraeU  foL 
S98  b.  This  was  one  of  the  punishments 
of  jurors  who  had  been  conricted  of  per- 
jury. Id,  ibid.  See  Amitttre  Hberam  U- 
gem^  Otketwartkj  Liber  €i  iepalie  komo^ 
Law-wartk, 

*^*  This  term  has  been  rery  generally 
defined,  ^  the  privilege  of  the  law*s  protee- 
tion,*^  and  ^  the  benefit  of  the  free  and 
common  law  of  the  land"  HottkomH, 
WharUmU  Lex.  But  that  it  had  a  more 
particular  and  determinate  meaning  is  clear 
both  from  the  testimony  of  the  ancient 
writers,  and  from  the  peculiar  signification 
of  the  word  law,  whicn,  from  a  very  eariy 
period,  denoted  an  oatk,  or  the  taking  or 
making  of  an  oath  ;  as  in  the  conunon  ex- 
pressions waper  cf  iaw,  and  muUting  law. 
A  lawful  man,  {U^fdie  Aomo,)  was  one  who 
was  competent  to  be  ewom  as  a  juror  or 
witness ;  and  the  word  lawful  is  used  in 
this  sense  in  jury  process,  to  this  day. 
8  BL  Com,  340,  841,  863.  See  Law- 
worth. 

FRANKLEYNE.  VL  IM.  franehilanue, 
q.  v.]  In  old  English  law.  A  substantial 
householder;  a  freeman  or  gentleman. 
ForUecue  de  LL.  Anglim,  c  29,  and  note 
(m).     In  modem  spelling,  a  franklin. 

FraneUdne  (q.  v.)  is  another  form  of  this 
word,  used  in  the  note  last  referred  to ; 
where  Chaocer's  description  of  the  Frank- 
lin is  given  at  length.  And  see  Franding. 
FRANK BiARRIAGK  \L.UX.liberum 
mariiagium.']  In  English  law.  A  species 
of  entiuled  estate  now  grown  out  of  use, 
but  «till  capable  of  subsisting.  It  is  de- 
fined to  be,  where  tenements  are  given  by 
one  man  to  another,  together  with  a  wife, 
who  is  the  dauditer  or  cousin  [that  it,  of 
the  blood]  of  the  donor,  in  frank  marriage. 
LitL^bcX.  17.  By  such  gift,  the  donees 
have  the  tenements  to  them  and  the  heirs 
of  their  two  bodies  begotten,  that  is,  they 
are  tenants  in  specif  tail  2  BL  Com. 
116.  1  Steph.  Com.  282.  The  land  itself 
so  given  in  consideration  of  marriage 
{prop^  wuptioM,)  was  called  mariiagimmy 
and  it  was  called /iw,  because  it  was  free 
and  quit  from  all  secular  service  until  the 
third  heir  inclusive,  {terra  tie  data  quieta 
eit  et  liberaabomni  eeeularimrvitiO'^ueque 


ad  ieriimm  hmrede$n.)  BrmeLioL%\,^lh. 
CowdL  Blount.  "^  Hereditaments  given 
in  frank  marriage,  that  is  to  sB.y,frtelf  w 
marriage  with  one's  kinswoman.^  Fh^^$ 
Law,  b.  2,  ch.  3,  p.  128. 

FRANK  PLEDGE.  |X.  ¥t.  fremmk 
plegge;  h.  LbL  franeue  pUgiue,  froMemm 
pUgium,  franei]^iegium.'\  In  EiM^ish  law. 
A  free  pledge ;  a  decennary,  tithing  or  fri- 
borg;  so  called  because  every  freeman 
composing  it  was  a  pMtge  or  security  for 
the  good  conduct  of  the  oth^s,  for  the 
preservation  of  the  public  peace.  BraeL 
foL  124  b.  FUta,  Ub.  2,  c  62,  §§  4— a 
Crahb'e  HUL  Eng.  Law,  18. 

A  free  surety ;  an  inhabitant  or  member 
of  a  decennary,  or  friborg.  1  BL  Com. 
114,116.  I  Stepk.  Com.  114.  ABLCom. 
262.  2  In$L  78.  See  Francme  plegiut, 
Friborg. 

FRANK  TENANT.  L.  Fr.  A  fiw^ 
holder.     LitL  sect  91. 

FRANK  TENEMENT.  L.  Fr.  [L 
Lat  liberum  tenementum.']  In  Enriishkw. 
A  free  tenement,  freeholding  or  frediold. 
2  BL  Com.  81,  62,  104.  1  Stepk.  Ow. 
207.  Bract  foL  207.  Used  to  denote  botk 
the  tenure  and  the  estate.  See  FreekslL 
FRASSETUM.  L.  Lat.  In  old  Eag* 
lish  law.  A  wood,  or  ground  that  is  woodj. 
Co.  LitL  4  b.  Shep.  Toudk.  95.  Blount 
considers  it  a  corruption  of  freucimetmm,  t 
wood  where  ashes  grow. 

FRATER  Lat  {Fr.frtre.]  A  brother. 
Frater  coneanguineue ;  a  brother  by  the 
father's  side.     2  BL  CW.  232. 

Frater  uterinue ;  a  brother  by  the 
mother's  side ;  a  uterine  brother,     id. 

Frater  nutriciut ;  a  bastaid  brother. 
Blount. 

fnkf  fratri  BteriM  mi  ncceid  ii  Is- 
ndiUte  ptterit.  A  brother  shall  not  suc- 
ceed a  uterine  brother  in  the  paternal  inheri- 
tance. 2  BL  Com.  223.  Forteacue  de 
Laudibus  LL.  AnglieB,  c.  6.  A  maxim  of 
the  common  law  of  ^igland,  now  super- 
seded by  the  statute  3  4p  4  WiiL  I Y.  c 
106,  §». 

FRATERLA  L.  Lat  [horn  frater,  t 
brother.]  In  old  records.  A  frateni^, 
brotherhood,  or  society  <^  rel^pous  pe^ 
sons,  who  were  mutually  bound  to  pray  lor 
the  good  health  and  life,  d^c.  of  their  liriag 
brethren,  and  the  souk  of  those  that  wcft 
dead.     CowelL 

FRAUD.  [L.  Fr.  fremde;  Lat  from, 
dolus  malue,  dolueJ]  Any  conning,  deeq»- 
tion  or  artifice,  used  to  circomTeBt,  dieit 
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or  deceive  another;  {amnem  ealliditatemy 
fdHacianij  machinationem  ad  circumveni- 
endum,  fcUlendum,  decipiendum  alterum  ad- 
kilntam)  Dig.  4.  8.  1.  2.  Id.  2.  14. 
7.  9. — Every  kind  of  artifice  made  use  of 
by  one  person  for  the  purpose  of  deceiving 
another ;  (toute  espece  d^artifice,  dont  quel- 
que  un  se  $ert  pour  erUramper  un  autre.) 
JPothier,  Traite  des  Ohlig.  part  1,  c  1,  sec 
1,  art  8,  §  8. 

Both  these  definitions  are  quoted  with 
approval  by  Mr.  Justice  Story,  who  ob- 
serves of  the  former,  "  This  definition  is, 
beyond  doubt,  sufficiently  descriptive  of 
what  may  be  called  positive,  actual  fraud, 
where  there  is  an  intention  to  commit  a 
cheat  or  deceit  upon  another,  to  his  injury. 
But  it  can  hardly  be  said  to  include  the 
large  class  of  implied  or  constructive  frauds 
which  are  within  the  remedial  jurisdiction 
of  a  court  of  equity.  Fraud,  indeed,  in 
the  sense  of  a  «ourt  of  equity,  properly  in- 
clades  all  acts,  omissions  and  concealments 
which  involve  a  breach  of  legal  or  equita- 
ble duty,  trust  or  confidence  justly  reposed, 
and  are  injurious  to  another,  or  by  which 
an  undue  and  unconscientious  advantage  is 
taken  of  another."  1  Story* s  Equity  Jur. 
§  187.     See  2  Kent%  Com.  488,  note. 

The  difficulty  of  giving  any  precise  defi- 
nition of  fraud  has  been  frequently  admits 
ted.  See  observations  of  Ware,  J.  8 
Story's  i?.  61 1,  684.  See  Jeremy's  Equity 
Juri»d.  383,  and  the  opinion  of  Lord  Chan- 
cellor Hardwicke,  in  Chesterfield  v.  Jans- 
sen,  in  which  the  different  species  of  frauds 
against  which  equity  will  give  relief^  were 
classified.  2  Vesey,  125.  1  White's  Equity 
Cases,  344.  As  to  fraud  in  sales  or  mortr 
gages  of  chattels,  see  2  Kent's  Com.  512 
— 532,  and  notes.  As  to  fraud  in  voluntary 
assignments  for  the  benefit  of  creditors, 
see  Id.  532 — 536.  Burrill  on  Assign- 
ments, chap.  xxxiL 

FRAUD  IN  FACT.  Fraud  which  con- 
sists in,  or  appears  from  matter  of  &ct  as 
found  by  a  jury;  as  distinguished  from 
fraud  in  law,  (q.  v.^  Actual  or  positive 
fraud,  which  must  oe  proved;  as  distin- 
ffuished  from  constructive  fraud,  which  may 
be  presumed,  implied  or  inferred  by  law.* 
Fraud  is  sometimes  mere  matter  of  fact,  and 
sometimes  the  conclusion  of  law  from  fiEu^ts. 
Lford  Mansfield,  2  Burr.  987.  Fraud  in  fact 
seems  to  answer  to  that  species  of  dolus 
which  the  Roman  law  expressively  distin- 
guished as  bad,  {malus.)     See  Dolus  malus. 

FRAUD  IN  LAW.    Fraud,  in  contem- 


plation of  law ;  fraud  implied  or  inferred 
by  law;  fraud  made  out  by  construction 
of  law,  as  distinguished  from  fraud  found 
by  a  jury  from  matter  of  fact ;  constructive 
fraud,  (q.  V.)  See  2  Kent's  Com.  512—582, 
and  notes.  Fraud  is  never  presumed,  that 
is,  without  proof.  1 1  WendelCs  R.  1 87, 1 92; 
2  Texas  R.  865.  But  fraud  is  often  a  con- 
clusion of  law,  which  courts  will  infer  from 
acts  and  circumstances,  whether  the  exist- 
ence of  a  fraudulent  purpose,  in  the  strict 
sense,  be  proved,  or  not.  24  Connecticut 
R.  94. 

FRAUD  ARE.  Lat.  [from  fraus,  q.  v.] 
In  the  civil  law.  To  deceive,  cheat  or 
impose  upon;  to  defraud.  Nemo  Tldetor 
fraadare  eoi  qui  scinnt  et  eonseatiant.  No 
one  seems  [is  supposed]  to  deceive  those 
who  know  and  consent  Dig.  50. 17. 145. 
[187.]  Where  a  party  has  full  knowledge 
of  facts,  and  consents  to  what  another  does, 
he  is  not  considered  to  have  been  deceived 
by  him. 

FRAUDE.  L.  Ft.  Fraud.  Sauns 
fraude  faire;  without  committing  fraud. 
Britt.  c  16. 

FRAUDS,  STATUTE  OF.  The  cele- 
brated  statute  of  29  Charles  IL  c  8,  passed 
A.  D.  1677,  otherwise  called  the  Statute 
of  Frauds  and  Perjuries  ;  styled,  by  an 
eminent  commentator,  "  the  most  compre- 
hensive, salutary  and  important  legislative 
regulation  on  record,  affecting  the  security 
of  private  rights."  2  Kent's  Com.  494, 
note.  It  is  said  to  have  been  the  joint 
production  of  Sir  Matthew  Hale,  Lord 
Keeper  Guilford,  and  Sir  Leoline  Jenkins. 
The  chief  object  of  passing  this  statute  was 
to  prevent  the  facility  to  frauds  and  the 
temptation  to  perjury,  held  out  by  the  en- 
forcement of  obligations  depending  for 
their  evidence  upon  the  unassisted  memory 
of  witnesses.  Hence  its  leading  feature  is 
the  requirement  of  some  instrument  or 
note  in  writing,  signed  by  the  parties  to 
be  charged,  or  their  authorized  agents,  to 
render  contracts,  in  certain  specified  cases, 
valid.  See  a  summary  of  the  provisions  of 
this  statute,  in  2  Kenfs  Commentaries,  494, 
note.     And  see   Smith  on.  Contracts,  82, 

FRAUDULENT  CONYEYANCR  A 
conveyance,  the  object,  tendency  or  effect 
of  which  is  to  defraud  another,  or  the  in- 
tent of  which  is  to  avoid  some  debt  or  duty 
due  by,  or  incumbent  on  the  party  making 
it*  See  2  Kenfs  Com.  440.  4  Id.  462. 
An  immoral  and  corrupt  motive  is  not  ea- 
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sentud  to  render  the  aet  frsndaknt  m  to 
creditors.  It  \b  constractiTelT  so,  if  it  ne- 
cesiuuily  leftds  to  the  injary  of  the  creditor. 
I  B.Mamroe'sB.  157.  2  kenf$  C(m.  441, 
note. 

FRAUDULENT  CONVEYANCES, 
Statutes  of^  {pir  apainit.)  Hie  name  giFen 
to  two  celebrat^  English  statntes, — the 
sUt  18  Elis.  c.  6,  made  perpetual  by  SO 
Elix.  c.  ft ;  and  the  stat  27  Eiia.  c  4,  made 
perpetual  by  29  Elis.  c  18.  By  the  first 
of  tiieee  Btatote^  (13  Eliz.  c  ft,)  after  declar- 
ing its  object  to  be  ^  for  the  aroiding  and 
abolishing  of  feigned,  cofinoos,  and  frand- 
olent  feomnents,  gifts,  grants,  alienations, 
bonds,  suits,  judgments  and  execntions,  as 
well  of  lands  and  tenements  as  of  goods  and 
chattels,  which  feoffments,  kc  nare  been 
and  are  devised  and  contrived  of  malice, 
frand,  covin,  coUosion  or  guile  to  the  end, 
purpose  and  intent  to  <^&y,  kinder  or  de- 
fraud creditors  and  others  of  their  ^nst 
and  lawful  actions,  suits,  debts,  dec  ;*'  it  is 
enacted  that  every  feofi&nent,  gift,  grant, 
alienation,  baigain  and  conveyance  of  unds, 
tenements,  hereditaments,  goods  and 
chattels,  or  of  any  of  them,  drc.  to  or  for 
any  intent  or  purpose  before  declared  or  ex- 
pressedy  shall  be  deemed  and  taken  (only 
as  against  that  person,  his  heirs,  dec  whose 
actions,  debts,  dec  are  or  may  be  in  any 
wise  disturbed,  hindered,  delayed  or  de- 
frauded,) to  be  utterly  void  and  of  no 
effect  See  Roberts  on  Fraud.  Conv.  2,  8. 
Burrill  on  Assignments,  897 — 399. 

This  statute  has  been  universally  adopt- 
ed in  American  law,  as  the  basis  of  our 
jurisprudence  on  the  subject  of  convey- 
ances, or  assignments,  to  defraud  creditors. 
Id.  399,  402,  et  seq.  1  Story's  Eq.  Jur. 
§  3ft3.     4  Kenfs  Com.  462,  463. 

The  Stat  27  Eliz.  c  4,  §  2,  enacts  that 
every  conveyance  of  lands,  tenements  or 
other  hereditaments  whatsoever,  made  with 
the  intent  and  purpose  to  defraud  and  de- 
ceive any  person  or  persons,  bodies  politic 
or  corporate,  who  shall  purchase  the  same, 
shall  be  deemed  and  taken  (only  as  against 
that  person  or  persons,  body  politic  or  cor- 
porate, his  and  their  heirs,  successors,  ex- 
ecutors, administrators  and  assigns,)  to  be 
utterly  void,  frustrate  and  of  none  effect 

FRAUNCHE,  Fraunch.  L.  Fr.  Free. 
Fraunche  ley;  frank-law.  Britt  e.  ft2. 
Ascuns  fraunches,  et  aseunsenserves;  some 
free  and  some  bound.  Id.  c.  ft4.  Fraunch 
pesckerie  ;  free  fishery,  (q.  v.) 

FEAUNCHISE.    lAoL   Afrandiise; 


a  liberty;  a  {daoe of  exdsaive  juisdictiofL 
Br%U.t.\9. 

An  exclnaive  privilege.     Id.  ibid. 

Freedom ;  liberty^  as  dirtingniflhed  from 
bondage.  Fn  favour  de  franchise;  in 
favor  of  liberty.    Id.  c.  49. 

FRAUNK,  Fraunek.  L.  Fr.  Free; 
frank.  Fraunek  estate  ;  a  free  estate.  BritL 
c31. 

Frauni  home  ;  a  freeman.     Id.  ibid. 

Fraunk  ferms  ;  frank  or  free  &rm.  Id. 
c.  66« 

Fraunk  tenement;  a  fne  ienemait;  t 
freehold.    Id.  c.  81. 

Fraundk pledge ;  fask^edge.  Id.c.iO, 

FRAUS.  Lat  Fraud.  More  coo- 
mooly  called,  in  the  civil  law,  dolus  sad 
dolus  Mo/iM,  (qq.  v.)  A  distinction,  hov* 
ever,  was  someUmes  made  between  frmu 
and  dolus  ;  the  former  beii^  held  to  be  of 
the  most  extensive  imports  Calv.  Ltx, 
See  Dolus.  Calvin  derives  fraus  from 
ferre,  (or  Gr.  f«pccv,)  to  bear,  to  bear  swiy 
or  take  away ;  its  object  HsiiaDy  bang  to 
take  away  another^s  right  of  propoty. 

Fitit  eti  eeltie  tnmwu  It  is  a  frnd 
to  conceal  a  frand  1  Vem.  240.  1  Sto- 
ry's Eq.  Jur.  §8  389,  890. 

FrtM  eit  edien  et  loi  prcuBota. 

Fraud  is  odious  and  not  to  be  presozsed. 
Cro.  Cor.  ftftO.     But  see  Fraud  in  Uu. 

Frttt  et  dolu  lemiii  ptlrociuri  M»l 
Fraud  and  deceit  should  defend  or  excoe 
no  man.  3  Co.  7a  Fleia^  lib.  1,  c.  IS, 
§  1ft.    Id  Hb.  6,  c  6,  §  ft. 

FiiBi  el  j«i  luquB  cektbittiL  Fmd 
and  justice  never  dwdl  together.  See 
Jm  et  fnuM,  kc 

tnu  BMietV  (raideB.  Fraud  merits 
fraud.     Branch's  Frinc 

FRAUS  LEGIS.  Lat  In  the  cinl 
law.  Fraud  of  law;  fraud  upon  law.  See 
In  fraudem  leffis. 

FRAXINETUM.  L.  Lat  [from  /rax^ 
inus,  an  ash.]  In  old  RngK«|i  law.  A 
wood  of  ashes ;  a  place  where  ashes  grov. 
Co.  lAtL  4  b.     Shep.  Touch.  9ft. 

FREA.  L.  Lat  In  old  European  kv. 
A  femak  ward,  (qua  sub  alterius  poiestaU 
est;  pupilla.)  Spelman.  LL.  Longfk 
Ub.  2,  tit  2,  L  4,  cited  ibid. 

FRECTA.    KLat    Fretwork.  CoudL 

FRECTARE,  ^nstore.  L.  Lat  InoU 
En^ish  law.  To  freight  or  load  a  veasd 
Frectatus;  freighted.  Nams  frectaH  m 
fretata;  a  ship  fr^hted,  a  laden  veasd. 
Cowell.  FretaH  fuerunt  cumvims;1^ 
irext  freighted  with  wines.    Id. 
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HIECTUM,  Frettum.  L.  Lat  In  old 
English  law.  Freight.  Quoad  frectum 
navium  suarum ;  as  to  the  freight  of  his 
vessels.  Blount,  Plac.  Pari.  21  Edto, 
I.  cited  ibid, 

FREDUM,  Freda,  Fredus.  L.  Lat 
ffirom  Sax.  /rerf,  /rwfd,  peace.]  In  old 
European  law.  A  sum  or  price  paid  to 
the  magistrate,  as  a  recompense  for  the 
protection  which  he  afforded  against  the 
right  of  revenge.  1  RcherUorvs  Charles 
V.  Appendix,  Note  xxiil  Esprit  des  Lois, 
liv.  30,  c.  20.  This  was  in  addition  to  the 
composition  paid  to  the  injared  party,  or 
his  relatives,  as  a  satisfaction  for  the  injury 
committed,  and  it  was  usually  equal  to  Xhe 
third  part  of  the  composition.  Id.  ibid. 
See  Composition,  Spelman  considers  it 
to  have  been  a  fine  paid  for  violation  of 
the  public  peace,  {propter  pacem  violatam,) 
or  as  the  price  of  obtaining  peace,  {ob  ifn- 
petrandam  pacem  ;)  but  this  idea  is  com- 
bated by  Dr.  Robertson,  who  follows  the 
opinion  of  Montesquieu.  See  supra.  The 
fredum  is  supposed  by  Spelman  to  be  the 
origin  of  the  fines  or  amercements  imposed 
npon  parties  to  actions  under  the  old  Eng- 
lish  practice. 

FREDWITE,  FridwiU,  Fritkwite.  Sax. 
[from  fredj  or  frith,  peace,  and  wite,  a 
fine.]  In  Saxon  law.  A  sum  of  money 
paid  to  obtain  peace,  or  exemption  from 
prosecution.  The  same  as  fredum,  (q.  v.) 
Spelman,  voc.  Fredum, 

FREE.  [Sax.  freo  ;  Lat  liber  ;  L.  Lat 
franeus  ;  L.  Fr.  fraunc,  fraunck,  fraunche."] 
Not  bond  or  servile;  not  subject  to  servi- 
tude ;  as  a  freeman,  (q.  v.) 

Certain  or  honorable;  the  opposite  of 
base ;  as  free  service,  free  socage,  (qq.  v.) 

Privileged  or  exclusive ;  the  opposite  of 
common ;  as  a  free  chapel,  a  free  fishery, 
a  free  warren,  (qq.  v.) 

*^*  The  word  free,  as  used  in  the  old 
common  law,  imported  something  very 
different  from  its  prevalent  modem  mean- 
ing. Thus,  as  applied  to  persons,  it  had 
not  the  sense  of  absolute  independence  now 
generally  annexed  to  it ;  no  person,  though 
distinguished  as  a  freeman,  being  exempt 
from  service  of  some  kind  or  other.  See  Z*- 
ber  homo.  So,  in  its  application  to  rights,  it 
had  by  no  means  its  present  popular  sense 
of  common,  unrestricted,  open  to  all,  but 
directly  the  reverse, — importing  either  an 
exclusive  right,  as  in  the  case  of  a  free 
fishery  and  a  free  warren,  (qq.  v.)  or  a 
special  exemption  from  some  general  duty 


or  burden,  as  from  a  tax,  toll,  tribute,  Ac. 
This  very  strikingly  appears  in  the  use  of 
the  word  franchise  itself,  which,  though 
properly  translated  freedom  or  a  freedom, 
always  denoted,  as  it  still  does,  either  an 
exempt  jurisdiction,  or  an  exclusive  privi- 
lege, and  it  has  the  latter  sense  even  in 
American  law.  So,  in  En^ish  law  at  this 
day,  a  liberty  is  a  place  of  exclusive  juris- 
diction ;  a  district  exempt  from  the  sheriff 
of  the  county.  2  Steph,  Com,  14,  15. 
TTiis  technical  meaning  (as  it  may  be 
called)  of  the  word  free  seems  jnore  aptly 
expressed  by  the  L.  Latin  francus,  and  L. 
Fr.  fraunck,  than  the  pure  Latin  liber, 

FREE  BENCH.  [L.  Fr.  frank  bank  ; 
L.  Lat  francus  bancus,  liber  baneus,  libera 
sedes.'j  In  English  law.  Dower  in  copy- 
hold lands.  2  Bl,  Com,  129.— That  estate 
in  copyhold  lands  which  a  wife  has  after 
the  death  of  her  husband,  for  her  dower, 
according  to  custom.  KitcK  fol.  102. 
Termes  de  la  Ley. 

*^*  Hiis  appears  to  have  been,  from  the 
earliest  period,  a  customary  estate,  peculiar 
to  certain  lands,  and  held  oy  the  widow  on 
the  condition  of  remaining  chaste  and  un- 
married. Id,  ibid,  Bracton  cites  a  case 
before  Martin  [de  Pateshull]  in  the  Bench, 
in  the  second  year  of  Henry  HI.  in  which, 
to  a  demand  of  dower  the  defendant  plead- 
ed that  the  demandant  ought  not  to  have 
dower,  because,  after  the  death  of  her  hus- 
band, she  married  again;  and  it  is  a  custom 
in  those  parts  that  the  wives  of  deceased 
husbands  shall  have  their  free  bench  of  the 
lands  of  socmen,  {ccnsuetudo  est  inpartibus 
illis  quod  uxores  maritorum  defunetorum 
habeant  francum  bancum  suum  de  terris 
sockmannorum  ;)  and  shall  hold  it  as  dow- 
er for  their  lives ;  but  if,' after  the  death  of 
their  husbands,  they  married  any  one,  the 
custom  is,  in  that  counlr,  that  they  shall 
lose  the  dower  they  held  in  the  name  of 
the  first  husband.  Bract,  fol.  808  b,  809. 
This  custom  of  free  bench  still  prevail^  in 
the  manors  of  East  and  West  Enbome, 
and  Chadleworth,  in  the  county  of  Berks, 
at  Torr,  in  Devonshire,  Kilmersdon  in  So- 
mersetshire, and  other  places  in  the  west 
of  Endand.  2  Chitty's  Bl.  Com,  129, 
note.  In  some  places,  the  widow  is  en- 
titled to  half,  and  in  others,  to  the  whole 
of  the  husband's  land,  or  otherwise,  ac- 
cording to  the  custom,  but  it  is  always 
confined  to  lands  of  which  the  husband 
died  seised.  Id.  ibid,  tdtt.  sect  166. 
Co,  LitU  110  b. 
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FREEBORD.  [L.  Lat  /ranehordusA 
In  old  records.  An  aUowance  of  land 
over  and  above  a  certain  limit,  or  bonndarj, 
as  so  much  beyond,  or  without  a  fence. 
CowelL     BUmnL    2  Mfm.  Angl  foL  241  a. 

The  right  of  claiming  that  qnantitj. 
Termei  de  la  Ley. 

FREEBOROUGH.  See /fw6or A, /W- 
borff. 

FREE  CHAPEL.  [L.  Lat  libera  ea- 
pella.]  In  Englifth  law.  A  chapel,  or 
place  of  worship,  bo  called,  becanse  exemp- 
ted from  the  jomdiction  of  the  ordinary  or 
diocesan.  It  is  always  of  royal  foundation, 
or  founded  at  least  by  private  persons  to 
whom  the  crown  has  granted  the  privil^e. 
Whartan'M  Lex.  Termer  de  la  Ley.  Reg. 
Orig.  40  b,  41. 

FREE  FISHERY.  \L.  Fr.  frauneke 
petcherie  ;  L.Lat  libera  pidcaria.']  In  Eng- 
lish kw.  An  exclusive  right  of  fishing  m 
a  public  river,  being  a  species  of  royal 
franchise.  2  Bl.  Com.  39.  2  Steph.  Com. 
22. — An  exclusive  right  of  fishery  in  a 
public  navigable  river,  or  sometimes  in  an 
arm  of  the  sea,  originating  in  a  grant  from 
the  king.  1  Chitt.  Gen.  Fr.  224.— An  ex- 
clusive right  to  fish  in  any  public  water,  as 
in  an  arm  of  the  sea.  1  CraWt  Real 
Prop.  114,  §  108.   See  3  KenVi  Com.  410. 

In  American  law,  the  definition  of  a  free 
fishery  does  not  seem  to  be  settled.  In 
Massachusetts,  it  has  been  held  not  to  be 
an  exclusive  right  7  Pick.  R.  79.  See  -4n- 
gell  on  Water- Counet,  §§  75,  76. 

*^*  Thai  free  JUhery  properly  imports  an 
exclusive  right,  seems  apparent  from  the 
well-settled  meaning  of  the  termyree  in  the 
common  law,  as  explamed  under  that  head. 
See  Free.  By  using  /rcf,  however,  in  its 
popular  sense  of  common^  free  fishery  has 
sometimes  been  made  identical  with  com- 
mon fishery,  or  a  right  of  fishery  common 
to  all  This  opinion  u  maintained  by  Mr. 
Schultes,  in  his  Eisay  on  Aquatic  Rights^ 
in  which  he  also  endeavors  to  show  that 
free  fishery  and  common  of  fishery  (a  still 
different  species  of  the  right,)  import  the 
same  thing.  Lord  Coke  is  relied  on  in 
support  of  this  last  view,  and  Mr.  Hargrave 
supposes  the  following  passage  frx)m  Coke 
Littleton  to  establish  it :  ^*  So  a  man  may 
prescribe  to  have  nparalem  pischariamj  (a 
several  fishery]  in  such  a  water,  and  the 
owner  of  the  soil  shall  not  fish  there ;  but 
if  he  claim  to  have  communiam  pischarice, 

[common  of  fishery,]  or  liberam  pisehariam^ 
a  free  fishery,]  the  owner  of  the  soil  shall 


fish  there.**  Co.  LUt.  182  a.  Tbe  pas- 
sage hardly  seems  to  warrant  the  inference 
drawn  from  it  Hie  opinion  of  Lord  Mans- 
field, in  Seymoor  r.  Lord  Coortenay,  is  also 
considered  by  Mr.  Schultes  as  frtvcmng  lus 
view  that  free  fishery  and  common  of  fish- 
ery are  alike.  But  that  opinion  only  went 
the  length  of  distinguishing  a  several  from 
a  free  fii^ery,  and  the  remark  of  Lord 
Mansfield,  at  the  conclusion,  ^ows  that  be 
regarded  a  common  of  fishery  as  quite  a 
dmerent  thii^fix>m  either.  5  Burr.  2814, 
2817.     See  Yearb.  M.  4  Edw.  IIL  38. 

That  a  fr^ee  fishery  signifies  an  exclusive 
right,  seems  to  have  been  assumed  by  tlie 
court,  (Lord  Holt,  C.  J.)  in  Smith  r.  Kemp, 
where  it  is  cleariy  distinguished  from  a 
common  fishery.  I  Salk.  637.  What  u 
said  by  Lords  Coke  and  Mansfield,  (sM 
euproy)  merely  goes  to  show  that  it  is  not 
so  absolutely  and  rigidly  exclusive  as  a 
several  fishery,  (the  owner  of  which  had  it 
literally  to  himself^)  bnt  that  it  might  or 
must  be  shared  by  another.  The  true  idea 
of  a  free  fishery  seems  to  be,  a  franchke  or 
monopoly  which  may  bo  held  by  fvo  or 
more,  as  well  as  a  single  indiridnal,  bet 
which,  in  either  case,  is  equally  exduahe 
of  the  coDunon  ri^t 

FREE-FOLD.    See  jFrank:fold^  FMage. 

FREEHOLD.  [L.  Lat  libtrmm  kne- 
mentum  ;  L.  Ft. /rank  teneme¥U.l  In  Eng- 
lish law.  An  estate  either  of  inb^itance 
or  for  life,  in  lands  or  tenements  of  free 
tenure.  I  Steph.  Com,  217. — ^A  possesekm 
of  the  soil  which  h  freeman  holds  in  fee,  ox 
at  least  for  term  of  life.     BritL  c  32. 

In  American  law.  An  estate  of  inJieri* 
tance,  or  for  life,  in  real  property.  4  Kenfi 
Com.  24.     1  mUiard^s  Real  Prop.  77. 

*^*  Freehold  is  used  in  the  common  law 
to  denote  both  the  tenMre  by  which  an  estate 
\A  held,  and  the  estate  itael£  1  Stepk,  CW. 
197,  note  (e).  Id.  217,  note  (/).  As  a 
tenure,  it  was  called  /ree^  to  distingoish  it 
from  villeinage.  {Didtur  liberam  tene- 
mentum,  ad  differenHam  ejus  quod  est  vil- 
lenagium;  quia  tenementorumj  aliud  Ube- 
ncm,  aliud  villenagHim.)  Bract,  f<^  207. 
It  is  eouivalent  to  tenure  in  fr^ee  socage, 
and  is  tae  opposite  of  copyhold  in  modern 
English  law.  1  Steph.  Com.  197.  As  an 
estate,  it  seems  originally  to  have  propnh 
denoted  an  estate  of  inheritance ;  aa  estati? 
for  life  being,  according  to  Bracton,  only  t 
quasi  freehmd.  Liberum  tenemoitam  e^ 
id  quod  quis  tenet  sibi  et  hnredibus  sok  ts 
feodOy  et  han^itate  ;  vd  in  feodo 


Digitized  by 


Google 


FRB 


(668) 


FRB 


$iH  et  lujtrktUnu  tuif.  Item  ur  libemm 
tenementum,  sicat  ad  yitam  taiitum,  vel 
eodem  modoj  ad  tetnpui  indeterminatumy 
absque  aliqua  eerta  tetnparis  prcefinitume  ; 
freehold  is  that  which  one  holds  to  him 
and  Mb  heirs,  in  fee,  and  inheritance ;  or  in 
fee  only,  to  him  and  his  heirs.  Also  as 
freehold,  as  for  life  only,  or  in  the  same 
way  for  an  indeterminate  period,  without 
any  fixed  limitation  of  time.  Bract.  foL 
207.  The  quality  of  an  indefinite  durationj 
here  mentioned  by  Bracton,  has  always 
been  the  quality  of  a  freehold  estate.  A 
term  for  years,  for  however  lone  a  period, 
and  though  far  exceeding  the  auration  of 
human  life,  is  no  freehold.  Bra4it.  foL  27. 
2  Bl  Com.  143. 

FREEHOLD  IN  LAW,  is  where  lands 
or  tenements  are  descended  to  a  man,  and 
lie  may  enter  into  them  when  he  will ;  be- 
fore his  entry  he  has  a  freekold  in  law  ; 
after  entry,  he  has  a  freehold  in  deed  or 
fact.     Termes  de  la  Ley. 

FREEHOLDER.  QL  Lat  liber  tenens ; 
L.  ¥f.  frank  tenanUl  He  who  possesses  a 
freehold  estate. 

A  free  tenant;  one  who  hMs  freely ^ 
(qui  libere  tenet.)  This  was  anciently  the 
peculiar  right  of  a  freeman.  Hence,  where 
a  man  gave  lands  to  his  villein,  "  to  hold 
freely  to  him  and  his  heirs,''  it  made  him  a 
freeman.    Bract.  foL  24  b. 

FREELY.  [Lat  libere.]  A  common 
word  in  conveyancing.     See  lAberk 

FREEMAN.  [Lat  liber  homo.]  In 
civil  and  general  law.  One  bom  or  made 
free ;  the  opposite  of  a  slave.  Inst.  1.  3, 
4,  5.  Omnis  homo  aut  est  liber  aut  est 
servus.    BracL  foL  4  b.     See  Liher  homo. 

In  old  European  law.  An  allodial  pro- 
prietor ;  the  opposite  of  a  vassal  or  feudal 
tenant,  (vaseus  or  vassallus.)  Esprit  des 
Lois,  liv.  80,  c  17.  1  Robertson^ s  Charles 
V.  Appendix,  Note  viiL 

In  early  English  law.  A  free  tenant,  or 
freeholder;  one  who  held  land  freely,  as 
distinguished  from  a  villein.  Mag.  Charta, 
9  Hen.  m.  c  14.  Id.  Johan.  (i.  20.  BracL 
foL  24  b.     2  Inst  27.    See  Liber  homo. 

In  modem  law.  A  member  of  a  corpo- 
ration, company  or  city,  possessing  certain 
privileges.*  3  Steph.  dm.  196,  197.  A 
member  of  a  borough,  having  the  right  to 
vote  at  elections.     Vom.  240. 

FREEMEN'S  ROLL.  In  English  Uw. 
A  list  of  aU  persons  admitted  burgesses  or 
freemen  for  the  purpose  of  those  rights 
which  are  reserved  by  the  Municipal  Corpo- 


ration Act,  (5^6  Will  lY.  0.  76,)  as  dis- 
tinguished from  the  burgesses  newly  created 
by  the  act,  and  entitled  to  the  rights  which 
it  newly  confers,  who  are  entered  on  the 
burgess  roll  3  Steph.  Com.  197.  Cole 
on  Crim.  Inform.  224. 

FREE  PLEDGE.    %e^  Frank  pledge. 

FREE  SERVICES.  [L.  Lat  libera 
servitia.]  In  feudal  and  old  English  law. 
Such  feudal  services  as  were  not  unbecom- 
ing the  character  of  a  soldier  or  a  freeman 
to  perform ;  as  to  serve  under  his  lord  in 
the  wars,  to  pay  a  sum  of  money,  and  the 
like.    2  Bl.  Com.  60,  61. 

*^*  Bracton  makes  a  wide  distinction 
between  holding /reety  and  holding  hyfree 
service.  Est  longe  eUiud  tenere  Bber^,  et 
aliud  tenere  per  liberum  servitium;  quia 
quamvis  quis  teneat  per  liberum  servitium, 
nan  tamen  propter  hoc  tenet  liberl,  quia  tene- 
mentum  quod  eonceditur  villano,  tenendum 
per  liberum  servitium,  nan  facit  villanum 
liberum,  nisi  teneat  liberh,  nan  magis  quam 
villenagium  facit  liberum  hominem  villa- 
num, si  liber  homo  teneat  per  villanas  con- 
suetudines ;  quia  tenementum  nihil  confert 
nee  detrahit  persona,  de. ;  it  is  one  thing 
to  hold  freely,  and  a  fieur  different  thing  to 
hold  by  free  service ;  because,  though  one 
may  hold  by  free  service,  yet  he  does  not 
on  this  account  hold  freely ;  because  a  tene- 
ment which  is  granted  to  a  villein  to  hold 
by  free  service,  does  not  make  the  villein 
a  freeman,  unless  he  hold  freely,  any  more 
than  villeinage  makes  a  freeman  a  villein, 
if  a  freeman  hold  by  villein  customs ;  be- 
cause the  tenement  neither  adds  to  nor 
takes  from  the  person,  &c.  Bract.  foL 
24  b.     See  Fleta,m>.  3,  c  13,  §  1. 

FREE  SHIPS.  In  intemational  Uw. 
Neutral  vessels,  sometimes  so  called.  It  b 
sometimes  stipulated  in  treaties  that  free 
ships  shall  make  free  goods  ;  that  is,  that 
enemy's  property  on  board  of  neutral  ships 
shall  be  protected  from  seizure  and  conns- 
cation*  1  Kent's  Com.  126 — 128,  and 
note.  See  Wheaton's  Intern.  Law,  607 — 
532! 

FREE  SOCAGE.  [L.  Lat  liberum 
socagium^  A  tenure  by  some  certain  and 
determinate  service,  (usually  in  England, 
fealty  and  rent ;)  called  free,  because  the 
service  was  not  onlv  certain  but  honorable, 
and  thus  distinguished  from  villein  socage, 
where  the  services,  though  certain,  were  of 
a  baser  nature.  2  Bl.  Uom.  79.  1  Steph. 
Com.  192,  194.  Termes  de  la  Ley,  voc. 
Socage.    This  is  the  tenure  by  which^the 


Digitized  by 


Google 


FRE 


(664) 


FU 


Qod- 


gre«t  bulk  of  real  property  itt  Bagland  is 
now  holden,  hftiing  abtorfoed  and  swallowed 
np  almost  every  other  species  of  tenors. 
9  BL  Com.  79,  89.  1  Stepk.  Com,  197. 
Called  also  eommom  aoetige^  and  in  the  sta- 
tute 12  Car.  XL  c  94,  fn$  and  eommm 
$ooQ^,    See  ooMfT'^. 

FRKB  SOCMEN.  [L  Lat  lUteri  9ok^ 
iiKznai.]  In  old  English  law.  Tenants  in 
five  socage.  Oianv.  Hb.  8,  e.  7.  %  BL 
Com,  79. 

FREE  or  FRANK  TENURE.    [L.  Lai 
Uherum  ttnemkenlum,']     Freehold ;  the 
posite  of  the  aneient  rilleinage,  and  i 
em  <v>pyhold.     9  BL  Com.  89,  90.     See 
FraekM, 

FREE  WARREN.  [L  Lat  libera 
irarrfiwi.]  In  Ei^Hsh  law.  A  royal  fran- 
chise granted  to  a  subject  for  the  preserva- 
tion  or  eustodtfj  (which  the  wora  warren 
signifies,)  of  certain  animak  called  beasts 
and  fowls  of  warren ;  being  the  exchisiye 
right  of  taking  and  killing  game  within 
certain  limits.*  9  BL  Com.  89,  417.  9 
Stepk,  Com,  21.  1  CkitU  Gen,  Pr.  998. 
See  Warren,  CelXtAfrte garrtn.  T,  Jon.  5. 
FREIGHT.  [Lat  naulum,  vectura;  L. 
ImL /rectum  ;  Fr./ret^  nolis  ;  L.  Fr.^^V.l 
In  maritime  law.  The  price  or  sum  paid 
for  the  actual  transportation  of  goods  br 
Aea,  from  one  place  to  another.  8  JSTenrt 
Com,  919. 

In  a  larger  sense.  Any  reward  or  oom- 
pensation  paid  for  the  ose  of  ships,  inclad- 
mg  the  transpoitatioB  of  passengers.  Id, 
Und. 

Freight  is  the  Bilker  •(  wtgei  9  Show, 
988.  8  Kenfe  Com,  196.  Where  a  roy* 
age  is  broken  np  by  m  mafor,  and  no 
fi^ight  earned,  no  wages,  eo  nomine^  are 
due.     Id,  iUd, 

FREIGHTER.  In  roaridme  law.  The 
party  by  whom  a  vessel  is  engaged  or 
chartered ;  otherwise  called  the  charterer. 
9  Steph.  Com,  148.  In  French  Uw,  the 
owner  of  a  ressel  is  called  the  freighter 
{freteur ;)  the  merchant  who  hires  i(  is 
called  the  affreighter  {affreteur,)  Emerig. 
TV.  des  Aee,  ch.  11,  sect  8. 
FREINE.    L.  Fr.    [Lat/r«ma«if.]    An 


ash-tree. 
(Fr.  ed.) 

FREIT. 

FR'EM. 
Inst  Cler. 


Freinee ;  ashes.    Dyer^  SB  b, 


L.  Fr.     Freight     Kelham, 
A  contraction  of  fratrem.     1 
10. 

FRENDLESMAN.  Sax.  The  ancient 
name  of  an  oaUaw  {uUaughe^  in  England ; 
so  called,  according  to  Bracton,  becaose  he 


forfeited  his  friend*^  (f*^  ferwfaai  i 
coe  ;)  all  persons  being  fbibidden  to  give 
him  food  or  shelter,  or  to  hate  any  covh 
monication  with  hisL     Brmet  foL  198  b. 

FRENDWITK  Sax.  [fixym  /reond,  a 
friend,  and  wite,  a  peDaHyJ  In  old  ^og- 
lish  law.  A  fine  exacted  of  one  who 
harbored  an  outlawed  frigid.  Whartem^e 
Lex, 

An  aconittsBce  or  innnnnity  fktim  for&> 
fimg,  {quutmnHa  prhrie  prieegJ)  An  ae- 
quittance  from  the  penalty  for  tafciiiffjpn>- 
visions  before  the  kin^s  pmreyors.  J%te, 
lib.  1,  c  47,  §  15.     OowdL 

FRENBTICUa  L.  Lat  In  old  Bog- 
lish  kw.  A  madman,  or  person  in  a 
frenxy.     Fleta^  lib.  1,  c  86. 

FRENTIKE.  L.  Fr.  [L.  Lat  frened- 
ctis,]  Furiously  insane ;  a  madman.  /Vea- 
tiAes  en  Umr  rage.  BriU.  c  98.  Hence 
freMtie, 

FREO.  Sax.  Free.  Spetmem,  voc 
Friborga. 

FREOBOROH,  Freoborghee,  Freeborhes. 
Sax.  [from  /Wo,  f^  and  borhj  or  borkee^ 
a  pledge.]  In  Saxon  law.  A  free  snrety, 
or  free  pledge.  Speknemy  toc.  Friborga, 
9  InsL  78.  Lord  Coke  observes  that  the 
term  freebarrow  continued  to  be  used  ia 
his  day,  in  some  places.     Id.  ibid, 

FREOBORH^HEOFOD.  Sax.  [from 
frecborhee^  a  free  pledge,  and  heofod^  head.] 
In  Saxon  kw.  The  head  of  a  friboig  or 
free  pledge;  a  chief  ]^edge.  Spdimn^ 
voc  Friwrga. 

Freqieitit  aetn  wdtm  ^entv.    The 

f^nency  of  an  act  efi^ects  mock  4  Ca. 
78.  Wingat^e  Max.  719,  max.  199.  A 
oontinnal  nsage  is  of  great  efi^Mi  to  eslab- 
lii^  aright 

FRERE.  L.  liV.  A  brother.  Frere 
eyne  ;  elder  brother.  Frtrepmetm  ;  jfmag- 
er  brother.    BriU,  c  75. 

FRESCA.  L.  Lat  In  old  iwrndsi 
Fresh  water,  or  rain  and  land  flood. 
Cowell.  Somner  Oaifdkind^  p.  189,  cited 
ibid.     See  Frieca. 

FRESCHE.  L.  Fr.  Fresli  or  new. 
BritL  c  5.  Freeehemeni ;  freshly,  newly. 
Id.  oc.  16,  48.  Teofb.  P.  B  Edw.  IIL  1. 
FRBSH.  [L.  Lat  frieeue ;  L.  Fr. 
freeehe;  Lat  rtcene.']  In  old  Engli^  kw. 
Recent,  or  new.  See  FreA  diemiein, 
Freeh  force. 

WiUiont  profit;  a  terra  i^pHed  in  the 
old  books  to  knd.  Oeiugqnelaterretient 
ieeini  chargeyla  leeeeet  gieerttetikyieeinifm* 
home  ne  putt  trover  dietreee^  Ac. ;  he  who 
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holds  the  land  so  chsrged  l^ts  it  lie  firesh, 
BO  that  the  party  cimnot  find  a  distress. 
SiaU  Gloucest.  c  3.  See*  Yearh.  H.  3 
Edw.  IL  68.  T.  2  Hen.  YI.  1.  Land  was 
said  to  lie  fre$h^  not  only  when  there  was 
no  cattle,  or  thing  distrainable  upon  the 
land,  of  the  value  oi  the  rent,  or  other 
profit  behind,  but  also,  though  there  was  a 
snflScient  distress  to  be  taken,  yet  if  the 
land  were  so  enclosed  abont  as  that  the 
lord  coald  not  come  to  take  and  carry 
away  the  distress  to  the  pound,  it  was  said 
to  he  frenhy  tiiat  is,  without  profit  to  the 
lord.     2  Inst.  296. 

FRESH  DISSEISIN.  [L.  Fr.  fresche 
dhaemne  ;  L.  Lat  fritom  eeu  receru  dieeei- 
stfui.]  By  the  aament  common  law,  where 
a  man  had  been  disseised,  he  was  allowed 
to  right  himself  by  force,  by  electing  the 
disseisor  fh>m  the  premises,  without  resort 
to  law,  provided  tnis  was  done  forthwith, 
while  the  disseisin  was  freek,  (fiagrante 
diseeieina.)  Bract,  fol  162  b.  No  par- 
ticular time  was  limited  for  doing  this,  but 
Bracton  suggested  it  should  be  fifteen 
days.  Id.  foL  163.  See  Britt.  cc.  32, 
43,  44,  65. 

FRESH  FINK  In  old  English  law. 
A  fine  that  had  been  levied  withm  a  year 
past     SUU.  Westm.  2,  o.  45.     Cowell. 

FRESH  FORCR  [luFT.freeeke  force; 
L.  Latynaeaybrfta.]  In  old  Engli^  law. 
Force  (that  is,  disseisin  or  deforcement) 
newly  done.  Britt.  c  32.  F.  N.  B.  1  C. 
A  term  applied  to  force  committed  in  any 
city  or  borough,  and  for  which  a  peculiar 
remedy,  called  an  assise  or  bill  <A  frtek 
foroe^  was  provided.  See  Assise  of  fresh 
force. 

FRESH  SUIT.  PL  Lat  reeens  inse- 
eutio.'l  In  English  law.  Immediate  or 
speedy  pursuit,  or  prosecution.  The  pur- 
suit of  an  offender,  or  felon,  as  a  thief, 
immediately,  or  as  soon  as  possible  after 
the  robbery,  including  the  prosecution  of 
such  pursuit  until  the  apprehension  and 
conviction  of  the  offender.  The  object  of 
this  was  to  enable  ^e  party  to  recover  his 
goods,  which  otherwise  would  belong  to 
the  king.*    Britt.  c  15. 

The  early  and  speedy  prosecution  of  a 
suit     Stat.  Gioe.  c  9. 

FRET.  Fr.  In  French  marine  law. 
Freight     Ord.  Mar.  liv.  3,  tit  3. 

FRETER.  Fr.  In  French  marine  law. 
To  freight  a  ship;  to  let  it  Emerig.  des 
^«f.  ch.ll,  sect  3. 

FRETBUB.     Fr.     bi  French  marine 


law.  Freighter.  The  owner  of  a  ship,  who 
lets  it  to  the  merchant  Emerig.  des  Ass. 
ch.  11,  sect  8. 

FRETTUM.  L.  Lat  In  old  English 
law.  Freight  money.  CotoelL  Rot. 
Glaus,  17  Johan.  m.  16,  cited  ibid. 

FRETUM.  Lat  A  strait  Fretum 
Britanicum;  the  strait  between  Dover  and 
Calais,  otherwise'  called  Fretum  Gallicum^ 
and  Fretum  Morinorum.  Cowell^  Ap- 
pendix. 

FRIBORG,  FRIBORGH.  JX.  Lat 
friharga^  frihorgus^  from  Sax.  fieoj  free, 
and  horh  or  horheSj  a  pledge.]  In  Saxon 
and  dd  English  kw.  A  free  pledge,  or 
fr^nk  pledge;  one  of  the  ancient  »axon 
names  of  the  tithing  or  decennary;  and 
also  of  the  individuals  who  composed  it ; 
the  chief  of  whom  was  called  friborgeeheo- 
fodj  or  frechorheshiofody  (qq.  v.)  Spel- 
marij  voc.  Friborga.  See  Tithing^  Decen- 
nary.  Called  in  Fleta,/racA^^A.  Fleta, 
lib.  1,  c.  47,  8  10. 

FRIBORGESHEOFOD.  Sax.  [ftt)m 
friborghy  a  free  pledge,  and  keofodj  headj 
A  chief  pledge,  or  head  of  a  friborg.  Ll. 
Edw.  Gonf.  c  19. 

FRrDHBURGUS,  Fri(kburgu%.  [from 
Sax.  frithy  peace,  and  borgy  a  pledge.]  In 
old  English  law.  A  kind  of  frank  pledge, 
by  which  the  lords  or  principal  men  were 
inade  re^nsible  for  their  dependents  or 
servants.  Brad.  foL  124  b.  It  is  usually 
confounded  with  the  ordinary  frank  pledge, 
but  seems  to  have  been  of  a  peculiar  cha- 
racter.    See  Frithborg. 

FBID&TOLLyFridstoWyFritksiow.  Sax. 
[from  fridy  or  frith,  peace,  and  stoly  a  seat, 
or  chair,  or  stow,  a  place.]  In  Saxon  law. 
A  seat,  chair  or  place  of  peace,  (cathedra 
pads  ;)  an  asylum,  refuge  or  sanctuary  for 
offenders.  Spelman.  Cowell.  Called 
GrithstoUy  in  an  old  rhyming  charter  of 
King  Athelstan.     Bhunty  voc.  FrodmorieL 

FRILAZIN.  [from  Anglo-Germ,  fre, 
SsjLfreOy  free,  and  laseheny  to  let  go.]  In 
old  European  law.  A  freedman;  one 
emancipated  from  bondage,  {manumissuSy 
libertnSy  Kbertmus,)  .  Spelman.  CrabVs 
Bist.9. 

FRILINGL  L.  Lat  [from  Anglo- 
Sax.  frSy  free,  and  Ung,  offspring.]  Per- 
sons of  free  descent,  or  freemen  bom ;  the 
middle  class  of  persons  among  the  Saxons. 
Spelman. 

FR'IS.  A  contraction  of  fratris.  1 
Inst.  Gler.  10. 

FRISCU&    L.  Lat  [from  Fr.  f^tsehe.] 
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Li  old  English  kw.  Recent  or  new.  Fru- 
ea/orUa  ;  fresh  force ;  force  recently  com- 
mVO^^imMnupefuetrtcenUriUaUu)  Spd- 
tman.     Beg,  Orig.  108  a. 

Fresh,  as  distingoished  from  salt  Ma- 
ri9eu$  /rUeut;  fresh  marsh.  Spehman, 
Aquafruca  ;  fresh  water.     Reg.  Orig,  97. 

Uncultivated,  as  groond.  Terrmjacens 
fruca  et  ad  wartcf;  laifd  lying  fre^  and 
&Uow.     Tounu,  PI  69.     See  Frt$k. 

FRITU,  Fridh,     Sax.     Peace.     8pd- 


FRITHBORG.  Sax.  [from  yWYA,oeace, 
and  horgy  a  pledge;  L.  Lat  frithborgay 
JriMarguM.]  In  Saxon  law.  A  pledge 
or  surety  for  the  peace,  (pocu  tecuriUu,) 
Sometimes  confounded  with  friborg^  {frir 
borgoy  friborguM^     Spelman, 

FRITHBOTE.  Sax.  [from  yW/A,  peace, 
and  haUy  compensation^J  In  Saxon  law. 
A  compensation,  satisCsction  or  fine  for 
breach  of  the  peace.  LL.  Ina^  e.  28. 
Crabb's  Hi$L  Eng.  Law,  39.  Otherwise 
called  fndwite.  The  same  as  frtdun^  ac- 
cording'to  Spelman.     See  Frtdum, 

FRITHBKECH.  Sax.  [fromyHM,  peace, 
and  brecK,  a  breaking.]  In  Saxon  law.  A 
breach  or  violation  of  the  peace.  LL. 
EUulred,  c.  6.     Cawtll 

FRirnSOCNE,  FriOuoan.  Sax.  [from 
friik,  peace,  and  toene,  a  liberty  or  fran- 
chise.] In  Saxon  and  old  English  law.  A 
liberty,  franchise,  or  jurisdiction  to  keep 
the  peace,  {tuendm  paeU  juritdictio,)  Ao- 
cormuff  to  Fleta,  the  liberty  of  havinff  a 
view  of  frank-pledffe.  But  to  authorize  uii 
meaning,  the  wor^  according  to  Spelman, 
should  be  written /rMocfie. 

FRODMORTEL, /Womor<e^  Sax.rfrom 
/reo^  free,  and  moridcBl,  murder.]  In  oaxon 
law.  An  immunity  or  freedom  granted  for 
committing  murder,  or  manslaughter.  This 
word  occurs  in  an  old  rhyming  charter  of 
Kin^  Athelstan  to  the  chapel  of  St  Wilfrid 
of  Rippon,  quoted  by  Blount 

nksn  of  yii  tUdst  sal  hsvs  psM 
OflMbm&rUl,  snd  lit  dsodt 
Yst  yair  don  k  — — 

FROM,  (Lat  a,  ab,)  as  a  word  expres- 
sive of  Hme,  is  construed  both  inclusively 
and  exclusively«  though  generally  in  the 
latter  sense.  The  old  rule  was,  that  when 
used  to  denote  the  commencement  of  a 
term,  as  a  lease  Jrom  such  a  day,  it  was  to 
be  taken  exclusively.  Co.  LitL  46  b.  5 
Co,  1,  Clayton's  case.  Id,  94  b,  JBarwiek's 
ease.  But  the  day  of  a  demise  is  now  or- 
dinarily considered  as  inclusive.    4  Kenfi 


Com,  96,  notr.  Li  other  CMea,  bowefeiv 
as  where  a  party  is  allowed  a  certain  time 
/rtm  such  a  di^,  the  old  nile  prevvk, 
and  the  day  is  excluded.  4  WasJL  C,  C. 
B,  282.  See  9  i\r.  ffamp.  J2.  304.  See 
Computatimi,  Time.  A  distinction  was 
ionnedj  made  between  the  expresnoDS 
in  a  lease  ''from  the  date,''  (a  daiu,)  and 
''from  the  day  of  the  date,"  {k  diedatke;) 
the  former  l>eiiig  hdd  to  indade  the  day 
of  ^aiuty  the  latter  to  exclude  it  2  5a£b 
413,  625.  1  Ld.  B&ym.  473,  480.  2  Id. 
1242.  JIargr.  Co.  LitL  Note  281,  lib.  1. 
But  this  distinction  is  n<^  now  observed,  it 
having  been  held  that  the  words  ''from  the 
date/^or  "  from  the  day  of  the  date,"  men 
either  inclusive  or  exdnsire,  according  to 
the  context  cat  sulject  matter.  5  Ck.  %. 
Cowp.  714.  6  Term  R.  287.  2  CrvWt 
Real  Prop.  248,  §  1301.  See  1  HUHar^i 
Real  Prop.  218. 

Fromy  as  expressive  of  piace^  is  aiwap 
taken  exclunvely.  Thus^  *1/^^^^  *  P^" 
is  exclusive  of  the  port,  "nie  torauMit  k 
quo  is  the  boundary  line  of  the  port^  snd 
when  a  vessel  passes  from  that,  she  siih 
Jrom  the  port,  and  is  on  the  high  sets. 
Story,  J.  2  Maeon'i  R.  130,  131.     See  At 

FRD^rUARIUS.  Lat  [from  >WK*tt, 
fruit,  or  increase.]  In  the  civil  law.  One 
who  had  the  usufruct  of  a  thin^;  L  cl  the 
the  use  of  the  fruits,  profits,  or  increase,  as 
of  land  or  animals,  /iwt.  2. 1.  36,  38.  Id. 
2.  9.  4,  5.  Bracton  applies  it  to  a  ksMe, 
fermor  or  frumer  of  land,  or  <nie  who  held 
lands  ad  Jtrmam^  for  a  £urm,  or  tens. 
BraeL  foL  261.  So  JinmarimB  nwe  ««- 
fructuarius.    Id,  foL  165. 

FRUCTUS.  Lat  In  the  civil  kw. 
Fruit,  frtdts ;  produce ;  profit  or  increase ; 
the  organic  productions  of  a  thing.  1 
Maeheld,  Civ.  Law,  156,  §  154.  FrmOmt 
fumdi;  the  fruits  of  land  InsL  2.  1.  35. 
Fnutue  poeudum  ;  the  produce  of  flocks, 
or  herds.  ImU  2.  1.  37.  Hiis  iaeliMkd 
milk,  hair  and  wooL    Dig.  22.  1.  28. 

The  right  to  the  fruits  of  a  thing  belo^ 
inffto  anothw.     IHg.  7. 1.  33. 

The  compensation  which  a  man  receives 
from  another  for  the  use  or  enjoyment  of  s 
thing,  such  as  interest  or  rent  Dig.  5.  S. 
29.  /rf.22.  1.  34.  \  MackeU.  Chi.  Law, 
vb,  iup.    But  see  Dig.  5a  16.  121. 

FRUCTUS  CIVILEa  Lat.  In  the 
civil  law.  Civil  fruits;  the  pro^  retnras 
I  or  compensation  which  a  man  receives  from 
I  anoUier,  for  th«  use  or  enjoyment  of  & 
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thing.     1  Ifacheld.  Civ.  Law,  157,  §  154. 
Calv.  Lex.    See  Fructus. 

FRUCTUS  INDUSTRIALES,  (or 
FRUCTUS  INDUSTRLE.)  Lat  Jh- 
dnstrial  fruits,  or  fruits  of  industry.  Those 
fruits  of  a  thing,  as  of  land,  which  are  pro- 
duced bj  the  labor  and  industry  of  the 
occupant,  as  crops  of  grain;  as  distin- 
ffuished  from  sucn  as  are  produced  solely 
by  the  powers  of  nature.  1  Mackeld.  Civ, 
£awy  156,  §  154,  Eaufinann's  note.  2 
Karnes^  Equity ,  189.  Emblements  are  so 
called  in  the  common  law.  2  StepK  Com, 
258.  1  Chitt.  Gen.  Pr,  92.  See  Fructus 
naturaUs, 

FRUCTUS  NATURALES.  Lat  In 
the  civil  law.  Natural  fruits.  Those  fruits 
or  profits  of  land,  or  other  thing,  which  are 
produced  solely  by  the  powers  of  nature, 
as  the  fruit  of  trees,  the  young,  milk  and 
wool  of  animals.  1  Mackeld.  Civ,  LaWy 
156,  §  154.     Calv,  Lex, 

FRUCTUS  PENDENTES.  Lat  In 
the  civil  law.  The  fruits  of  a  thing,  while 
united  with  the  thing  which  produces  them. 
Called  also  fructus  stantes.  Dig.  47.  2. 
26.  1.  Id.  24.  3.  7.  15.  Id.  7.  1.  27,  pr. 
1  Macheld.  Civ.  Law,  156,  §  154.  Con- 
sidered to  be  part  of  the  land,  {pars  fundi.) 
Dig.  6.  1.  44. 

FRUCTUS  SEPAR ATI.  Lat  In  the 
civil  law.  Separate  fruits;  the  fruits  of  a 
thing  when  they  are  separated  from  it 
Dig.  7.  4.  18.  1  Maekeld.  Civ.  Law,  uh. 
9up. 

FRUGES.  Lat  In  the  civil  law.  Fruits; 
produce  of  lands.  The  Roman  writers  dif- 
fered in  opinion  as  to  the  meaning  of  this 
word.  JuHanus  held  that  it  included  all 
things  used  as  the  food  of  man,  {quibus  homo 
vescatur  ;)  which  Paulus  pronounces  to  be 
a  mistake,  as  flesh,  birds,  wild  animals  and 
tree-fruits,  {pom<iy)  were  not  Jruges.  Dig. 
50.  16.  77. 

In  the  sense  of  reditus,  (return  from  land,) 
fruges  included  the  profits  of  vines,  under- 
wood, {silva  catdua,)  chalk-pits  and  stone- 
quarries.    Id.  ibid. 

As  distinguished  from Jrumentum,  fruges 
signified  esculents  which  grew  in  a  pod, 
(sdiquay)  such  as  lupines  and  beans.  Id. 
tlnd. 

FRUITS  OF  CRIME.  In  the  law  of 
evidence.  Material  objects  acquired  by 
means  and  in  consequence  of  the  commis- 
sion of  crime,  and  sometimes  constituting 
the  subject  matter  of  the  crime.  Burr. 
Circ.  Evid.  445.     8  Benth.  Jud.  Evid.  81. 


FRUMENTUM.  Lat  In  the  civil  law. 
Grain.  That  which  grows  in  an  ear, 
{arista^    Dig.  50.  16.  77. 

FRUMGYLD.  Sax.  [from  form,  or 
formamy  first,  and  gyldy  a  payment]  In 
Saxon  law.  The  first  payment  made  to 
the  kin  of  a  slain  person,  in  recompense  of 
his  murder.  LL.  jBdmundiy  c  ult  Termes 
de  la  Ley.     Cowell. 

FRUMSTOLL.  Sax.  [from  form,  or 
fonfnamy  first,  and  stoly  a  seatl  In  Saxon 
law.  A  chief  seat,  or  mansion-nouse.  LL. 
InaSy  c.  88.     Cowell. 

FRUSCA  TERRA.  L.  Lat  In  old 
records.  Uncultivated  and  desert  ground. 
2  Mon.  Angl.  827.     Cowell. 

FRUSSARE.  L.  Lat  In  old  records. 
To  break  up.  Frussare  terram  ;  to  break 
or  plough  up  new  ground.     Cowell. 

FRUSSUjRA.  L  Lat  [from  Fr.  frois- 
sure."]  In  old  records.  A  breaking,  or 
breaking  up.  Frussura  domorum  ;  house- 
breaking. Gervas.  Dorobern.  A.  T>.  1195. 
Cowell.  Frussura  terrce  ;  new  broke  land, 
or  land  lately  ploughed  up.  2  Mon,  Angl. 
894.     Cowell.     Blount. 

FRUSTR  A.  Lat  In  vain ;  to  no  pur- 
pose. Fnutra  [nut]  tst  potentia  qns  nun- 
qum  Teiit  Ih  aetnm.    That  power  is  to  no 

purpose  which  never  comes  into  act,  or 
which  is  never  exercised.    2  Co.  51. 
Fnutra  agit  qni  jndieinm  pmeqnl  neqnit 

CQin  efffCta.  Me  sues  to  no  purpose,  who 
cannot  prosecute  his  judgment  with  efiect, 
(who  cannot  have  the  fruits  of  his  judg- 
ment)   Fletay  lib.  6,  c  37,  §  9. 

Fniitra  femntnr  leges  nisi  sabditis  et 
obedieatibaSf  Laws  are  made  to  no  pur- 
pose, except  for  those  that  are  subject  and 
obedient     Branches  Prine. 

Frastra  fit  per  plara,  qaod  fieri  potest 

Ecr  paneionit  That  is  done  to  no  purpose 
y  many  things,  which  can  be  done  by 
fewer.  Jenk.  Cent.  68,  case  28.  The  em- 
ployment of  more  means  or  instruments 
for  effecting  a  thing  than  is  necessary,  is 
to  no  purpose. 

Frastra  legis  aaxiliain  infaeat  [qasrit]  oai 
la  legeoi  eaiuittit.  He  vainly  mvokes  tne 
aid  of  the  law,  who  transgresses  the  law. 
Fletay  Hb.  4,  c  2,  §  3.  2  HaU's  P.  C.  886. 
Broom's  Max.  [209.] 

Frastra  petis  qaodmox  es  restitaras.    In 

vain  you  ask  that  which  you  will  have  im- 
mediately to  restore.  2  Karnes'  Equity, 
104.  5  Man.  <&  Gr.  757.  A  maxim  of 
the  Roman  law,  another  form  of  which  is, 

Frastra  petis  qaad  statim  alteri  reddere  eogeris. 
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Vahilj  TOQ  mk  thai  which  yoa  will  hnme- 
diirt«l  J  be  compelled  to  restore  to  another. 
JenL  CffU.  256,  caie  49.  1  8toty*s  Equity 
Jur.  §  Wi.  A  partr  will  not  be  aided  to 
recorer  Bumej  which  he  may  be  immcdi- 
atelj  compelled  to  reftind  to  those  from 
whom  be  chdma  it  This  maxim  has  been 
applied  to  the  caee  of  a  partner  seeking  to 
recover  a  demand  againat  the  partneruiip 
finn  of  which  he  it  a  member.  Story  on 
Fartn.  §  221.     5  Mam.  d  Or.  757,  arg. 

Fmtn  prffeatv,  fiii  pnbttm  ■•■  rele- 

Ttt«  That  is  proved  to  no  porpoae,  which, 
when  proved  does  not  help.  ffalkenL 
Max,  50. 

FRUSTRUM  TERRA  L  Lat  In 
old  English  law.  A  piece  or  fragmeot  of 
land.  A  piece  of  land  left  o^ta^  after  the 
measurement  of  a  field,  {rmduwm  qmddam 
pneter  cmmpum  menMuratum,)     Spelman. 

A  large  piece  of  land  lying  by  itself^  and 
onconnected  with  any  field,  town  or  manor. 
Dowutday,  Spelman  thinks  it  should  be 
/ruftum.     Oo.  LUU  5  b. 

fRUTECrUM.  Lat  In  old  records. 
A  place  ovemown  with  shmbs  and  bnshes. 
Spdman.     Siount, 

FRUTOa  Span,  [from  Lat  fnuhu, 
q.T.I  In  Spanisn  law.  Froits;  products; 
prodaee;  grains;  profits.  Whilst  New 
JUcop,  b.  1,  tit  7,  c  5,  §  2. 

FRTMTH,  FyrmOi.  Sax.  In  Saxon 
law.  A  taking  in;  ^e  affording  harbor 
and  entertainment  to  anyone.  WhmrkJuiCn 
Lex,    Properly  firm  or  firma.    See  FU- 

WMTijlTfML, 

FRTTHK  Sax.  In  old  Bndish  law. 
A  plain  between  woods.  Co,  lAtL  5  b. 
Domi$da:y. 

An  arm  of  the  sea,  or  a  strait  between 
two  lands,  (firom  Li^  fntum^  a  strait) 
ChwdL     Camd.  Brit,  cited  Oid. 

FU.    L.Fr.    I  was.    MMmm. 

FU,  Fu€.    L.  Fr.    Fire.    Kelham. 

FUAGK  [from  Fr.  fimaye;  L.  Lat 
Jbeapium^  from  Jbcus^  a  hearth.]  In  old 
English  law.    A  tax  laid  nnon  the  fire- 

flaoe,  hearth,  or  chisney.  Mentioned  in 
)oimesday  as  paid  by  cnstom  to  the  king, 
for  every  chimney  in  the  house.  1  Bl, 
Com.  824.  Afterwards  called  hearth 
money,  or  hearth  silver,  and  chiminage. 
Id.  ibid.     Spelwum. 

FUAYL,  Fouoyk,  F(maU$$.  L.  Fr. 
Fuel    Keikam. 

FUER.  L.  Fr.  [from  Lat  /usfere.]  In 
old  English  law.  To  fiy  or  flee;  to  chase 
or  drive.    Melkam,    L.  Fr.  Dki. 


Flight  Fwr  en  fait;  flight  in  &ct, 
was  when  a  man  did  apparently  and  eor- 
porallyflee.  Fuer  en  ley ;  flight  inkw, 
was  when,  being  called  in  the  county  court 
he  fidled  to  ^>pear;  for  this  was  flight  in 
intapretation  of  law.  Stauwiy.  PL  Cor. 
lib.  3,  c  22.     CoweU. 

FUERINT.  Lat  [turn,  «sf  ,  to  be.1  In 
old  English  law.  This  word,  in  the  phrase 
ft  qum/uerinty  was  sometimes  undenlood 
in  the  present  and  sometimes  in  the  future 
tense.     Perk,  ch.  12,  ss.  741 — 74S. 

FUERO.  Span,  [from  Lat/ortim,  q.  v.] 
In  Spanish  law.  A  kw;  a  code.  See 
Fuero  Juzgo. 

A  general  nsage  or  custom  of  a  TOK>vinee, 
having  the  force  of  law.  Lae  I^artidMy 
part  1,  tit  2,  L  7.  Ir  eontra  fuero;  to 
violate  a  received  custom.  Sekmidfe  Ch. 
Law,  Introd.  54. 

A  grant  of  privil^es  and  immunities. 
Concederfueroe  ;  to  mnt  exemptiona.  Id. 

A  chuter  granted  to  a  city  or  towD. 
Also  designated  as  eartas  pueblae.     Id, 

An  act  of  donation  made  to  an  in£- 
vidual,  a  church,  or  convent,  on  certain 
conditions.    Id. 

A  declaration  of  a  magistnite,  in  rektioa 
to  taxation,  fines,  <kc    id. 

A  charter  granted  by  the  sov^neifn,  or 
those  having  authority  from  him,  eetw&sb- 
ing  the  franchises  of  towns,  cities,  ^e.    Id. 

A  place  where  justice  is  administered. 
Id. 

A  peculiar  forum^  before  which  a  psxty 
is  amenable.     Id. 

The  jurisdiction  of  a  tribunal,  which  is 
entitled  to  take  cognizance  of  n  cause ;  as 
fnero  eeele$i€Utieo,  ntero  miUtar,     Id. 

FUERO  JUZGO.  Span.  [Lat  Fbrum 
Judicium.]  The  title  of  the  most  ancient 
code  of  the  laws  of  Spain,  composed  in  the 
seventh  century,  during  the  empire  of  the 
Visigoths  in  that  country.  It  is  the  oldest 
code  of  Teutonic  origin  which  has  preserved 
its  infinenoe  to  this  day.  Schmidfe  C?r. 
Law,  Intfod.  28,  29.  Barring  Oke.  Stat 
8,  note  [rl.  For  an  analysis  of  this  code, 
see  Sekmidfs  C.  L.  SO,  et  eeq. 

FUERO  REAL.  Span.  The  title  of  a 
code  of  Spanish  law  promulgated  by  A^ 
nhonso  the  Learned,  {d  SabiojA.  D.  1255. 
It  was  the  precursor  of  the  Parkas. 
Sekmidfs  Civ.  Law,  Introd.  67. 

FUERO  VIEJO.  Sjpan.  The  title  of 
n  compilation  of  Spanish  law,  published 
about  A.  D.  992.  Schmidts  Ow.  Lam, 
Introd  55. 
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FUGA.  Lat.  In  old  English  law.  Flkht 
Fugam  facere;  to  make  flight;  to  See. 
Fupam  fecit;  he  has  made  flight;  he  has 
fled.  8i  cdiquo  prcedictorum  modorum 
fagam  fecerint ;  if  they  shall  have  fled  in 
any  of  the  aforesaid  ways.  Bract,  fol.  6  b. 
See  Fleta,  lib.  1,  c  26,  §  1. 

FUGA  CATALLORUM.  L.  Lat  In 
old  English  taw.  A  drove  of  cattle.  BUmnU 

FUGACIA.  L.  Lat  [fromfugare,  q.  v.] 
In  old  English  law.  A  chase.  The  same 
as  chaceoy  (q.  y.)    Spelman.    BUmnU 

FUGACIO,  Fugatia.  L.  Lat  [from 
fugarty  q.  v.]  In  old  English  law.  The 
hunting  of  wild  animals  in  forests,  chases 
and  parks.  The  liberty  of  huntbg.  Et 
aives  haheant  fiigaciones  suas  adfuganduniy 
Ac  Chart,  Libert.  Hen,  L  Civ.  Land. 
Spelman.  Fugatio  farestce;  the  drift  of 
the  forest     Blount. 

FUGAM  FECIT.  L.  Lat  (He  made 
flight;  he  fled.)  In  old  English  law.  A 
flymg  for  fear  of  an  oflence,  and  which  was 
the  occasion  of  forfeiting  the  party's  chat- 
tels. Finek^i  Law,  lib.  3,  c  15.  See,  in 
record,  4  Mod.  288.  An  inquisition  finds 
B/ugam  fecit.     Freem.  419.     See  Fuga. 

FUGARK  L.  Lat  [torn  fuga,  flight] 
In  old  English  law.  To  chase  or  hunt ;  to 
course  a  deer;  to  drive;  {feroi  eursu pre- 
mere  et  venari.)  Spelman,  voc.  Fugacia, 
2  Show.  489.  Fugare  et  refugare  ceUaUa; 
to  drive  cattle  to  and  fro.     Blount. 

FUGATOR.  L.  Lat  [from  fugare, 
0.  v.]  In  old  English  law.  A  dnver. 
Fugatores  carucarum ;  drivers  of  wagons. 
Fleta,  lib.  2,  c  78.    See  Caruca. 

FUGITATK  In  Scotch  practice.  To 
outlaw,  by  the  sentence  of  a  court ;  to  out- 
law for  non-i^pearance  in  a  criminal  case. 
2  Alison's  Crim.  Pr.  360. 

FUGITATION.  In  Scotch  practice. 
Outk¥rry.  2  AlieorCs  Cnm.  Pr.  350.  1 
Swinlon'i  B.  302.     See  Fugitate. 

FUGITIYUS.  Lat  [from  fugere,  to 
fly.]  In  the  civil  law.  A  fugitive ;  a  run- 
away slave.  i>»^.  11.4.  Cod.  6.  1.  See 
the  various  definitions  of  this  word,  in  Dig. 
21.  1.  11.    And  see  Id.  50.  16.  226. 

FUGITIVUS.  Lat.  FL.  Fr.  futyf; 
Sax.  flyman.']  In  old  English  law.  A  fu- 
mtive.  Fugitivi;  (Sax  flymen,)  fugitives. 
One  who  fled  after  committing  a  felony. 
See  Bonafugitivorum. 

A  villein  or  bondman  who  left  his  lord 
without  the  intention  of  returning.  Cum 
coneuetudinem  revertendi  habere  desierint, 
incipiunt  esse  fugitivi,  ad  similitudinem  cer- 


varum  domesHcorum  ;  when  they  have  dis- 
continued  the  habit  of  returning,  they  be- 
gin to  be  fugitives,  like  tamed  deer.  JSra^. 
foL  6  b. 

FUGITIVE,  [from  Lat  fugiHvus.] 
One  who,  after  committing  an  off^ioe,  flees 
from  justice,  that  ia,  takes  to  flight  in  order 
to  escMpe  punishment  Constk.  U.  States, 
Art  rv.  Sect  IL  1  Ken^s  Com.  86—38, 
and  notes.  S  Id.  32,  note.  See  United 
States  Digest,  Fugitives  from  justice. 

A  sUve  who  has  escaped  frx>m  his  mas- 
ter. 2  Kenfs  Com.  32,  and  notes.  1  IcL 
404,  note.    See  FugiUvus. 

FUIZ.  L.Fr,  Son.  Fwrd.  T.  1  Edw. 
II.  14, 15. 

FUL60RAN.  Lomb.  Legitimate ;  one 
bom  without  defect ;  full  bom.  Si  guts 
dereliqusritfllium  legiHsMtm  unum,  quod  est 
fiilboran,  etfiUos  naturales  unum  aut  plures. 
LL.  Longcl.  lib.  2,  tit  14, 1  2.    Spelman. 

FULFREA,  Fulfreal.  Lomb.  Abw- 
lutely  or  entirely  firee ;  full  free.  Vadant 
liberi  absoluti  et  frilfreales ;  they  shall  go 
absolutely  free,  and  frdfreaL  Ll.  Longob. 
lib.  1,  tit  32,  1.  5.     Spelman. 

"  FULL,"  held  to  be  synonymous  with 
complete.  A  *^  frill"  answer  is  as  extensive 
a  term,  in  describing  one  which  is  ample 
and  sufficient,  as  though  the  term  ^<  com- 
plete" had  be^i  superadded.  ligon,  J.  22 
AkdntmaB.  817. 

FULL  AGR  (X.  Fr.  pleine  age;  L. 
Lat  plena  oftas.]  In  common  law.  The 
age  of  twenty-one  years,  in  males  and 
females.  LitL  sect  269.  1  Bl.  Com.  468. 
Sometimes  simply  called  age.    See  Age. 

In  the  civil  law.  The  age  of  twenty-five 
years,  in  males  and  females.  Inst.  1.  23,  pr. 

*^*  The  common  law  period  of  full  age 
is  ffenerally  adopted  in  the  United  States. 
In  V  ermont  and  Ohio,  however,  females  are 
deemed  of  age  at  eighteen.  2  JB^ent's  Com. 
233.  9  Vermont  R  42,  79.  It  is  followed, 
also,  in  Louisiana  and  France.  Cods  Ciwil, 
Art  388,  488.  Civil  Code-  cf  Louisiana, 
Art  41.  93.  The  rule  of  the  civil  kw  is 
followed,  as  to  males,  in  Spain  and  Holland. 
Institutes  of  Civil  Law  of  Spain,  b.  1,  tit 
1 ,  ch.  1 ,  sec  3.  Vander  lAnden^s  Institutes 
of  the  Laws  of  Holland,  b.  1,  ch.  6,  sec  7. 
Full  age  is  deemed  to  be  completed  on  the 
beginning  of  the  day  preceding  the  anni- 
versary of  the  person's  birth.  1  Salk.  44. 
1  Ld.  Raym.  480.  2  Salk.  625.  1  Bl. 
Com.  463.  2  Steph.  Com.  332.  2  KenCs 
Com,  233.  Anciently,  however,  the  heir 
of  a  knight's  fee  was  not  deemed  of  age 
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until  he  had  eampUted  ki$  iwenty-JbrH  yectr^ 
and  had  rtocked  ike  iwmiymecmd.  {De 
feodo  mUitari  kabebit  hcBret  plemtm  cUatem 
com  xxL  annum  impleyeritet  xxiL  attigerit) 
£rw:L  foL  86,  86  b.  The  ion  and  heir  of 
a  locman,  on  the  other  hand,  was  deemed 
of  age  when  he  had  c<Hnpleted  fifteen  jem. 
I(L  ibid.  The  reason  ot  this  difference  was 
that  greater  matnritj  and  strength,  both 
of  mind  and  bod  j,  were  requisite  for  bear- 
ing arms,  and  performing  the  other  duties 
of  military  or  hnight's  service.  Id,  ibid. 
LiiL  sect  103,  104.     Co.  Liti.  78  b. 

FULL  BLOOD,  (or  WHOLE  BLOOD.) 
A  term  of  relation,  denoting  descent  from 
the  same  couple.  Brothers  and  sisters  of 
full  blood  are  those  who  are  bom  of  the 
same  Esther  and  mother,  or,  as  Justinian 
calls  them,  ex  utroqme  parente  conjumetL 
Nov.  118,  c  S,  8.  1  Mackeld,  Civ.  Law, 
140,  §  132.  The  more  usual  term  in  mod- 
em law  is  wkoU  blood,  (q.  y.) 

FULL  COURT.  In  practice.  A  term 
M>plied  to  a  court  sitting  mi  bane,  and  im- 
plying, strictly,  the  presence  of  all  the 
judges.*  8  Ckitt  Gen.  Pr.  2.  The  term 
full  bench  is  frequently  used 

FULL  DEFENCE.  In  pleading.  The 
formula  of  defence  in  a  plea,  stated  at 
length  and  without  abbreviation,  thus: 
«"  And  the  said  C.  D.  by  £.  F.  his  attor- 
ney, comes  and  defends  the  force  (or 
wrong)  and  injury  when  and  where  it  shall 
behoove  him,  and  the  damages,  and  what- 
soever else  he  ought  to  defend,  and  says,'* 
&c  Steph.  PL  (Am.  ed.  1824,)  ch.  L  sect 
viL  rule  v. 

FULL  LIFE.  life  in  fact  and  in  law. 
See  In/tdl  life. 

FULL  PROOF.  [Lat  plena  probatio.] 
In  the  civil  law.  Proof  by  two  witnesses, 
or  a  public  instrument  Hallifax,  Anal,  b. 
3,  ch.  0,  num.  25,  30.     3  Bl  Com.  370. 

FULLO.  Lat  In  the  civil  Uw.  A 
fuller.  Si  fnllo  polienda  curandave — 
veitimenta  mercede  certa  conetituta  acee- 
perU  ;  if  a  fuller  have  received  garments  to 
smooth  [scour]  or  dress,  for  a  certain  fixed 
price.  ineU  4.  1.  15.  Dig.  4.  9.  5,  pr. 
Id.  19.  2.  13.  6. 

FULLUM.  L.Lat  In  old  English  law. 
Fullum  aqum;  a  stream  of  water;  a 
fleam,  [fiume,]  such  as  comes  from  a  mill. 
BUmnL 

FUMAGE.  [L.  Lat  fumagium,  from 
famut,  smoke.]  In  old  English  law.  The 
same  as  fuoge,  or  smoke  farthings.  1  Bl. 
Com.  324.    See  Fuage. 


FUNCTUa  Lat  [fromyvti^or,  to  dis- 
charge an  office.]  One  who  has  pekonned 
or  <uscharged  some  function.  FfiMitu 
ojfido;  one  who  has  performed  some  office 
assigned  to  him.  Flatt,  J.  15  Johns.  R 
446.  One  whose  official  aothority  hu 
ceased.  Story,  J.  1  GaUiwn's  R.  69,  74. 
Lord  EUenborouffh,  11  Ea$t^  194.  CWm 
eemel  officio  tali  mnctus  fuerit;  when  he 
shall  have  once  disehaiged  Mich  office. 
FUta,  Ub.  6,  c  37,  §  14.  This  phrase 
strictly  is  i^plicable  only  to  persons,  bat 
is  sometimes  applied  to  things,  as  to  the 
seal  of  a  writ,  the  endorsement  of  a  com- 
mercial instrument,  and  the  like.  19 
Johne.  R.  170.  Mills,  J.  3  ^  iT.  ifof^ 
ehalTs  (Ky.)  R.  [324,]  1166.  Wilde,  J. 
4  Metcalfe  R.  343,  345.  3  Jone^  Lam 
i2.493. 

FUNDAMUS.  L.  Lat  [from  y«jwi«rt, 
to  found.]  We  found.  One  of  the  words 
by  which  a  corporation  may  be  created  ia 
fingUnd.  1  Bl  Com.  473.  3  Skfk 
Com.  173. 

FUNDARE.  Lat  In  old  pleadii^. 
To  found,  or  establish.  A  term  fonnerty 
used  to  denote  the  supporting  a  plaintiffs 
or  demandant's  count  or  declaration,  (t»> 
tentio  or  querela^)  by  showimr  the  &etB  sad 
circumstances  upon  which  his  demand  wss 
founded.  Dthet  petene  proponere  intenHo- 
nem  euam,  eeeundum /ormam  brevi*,^  fan- 
dare  earn  tie:  quod  pater  vel  mater  vd 
aliue  anteeeuor  tuuefiUt  eeysittu,  dbc  ;  the 
demandant  ought  to  propound  his  count, 
according  to  the  form  of  the  writ,  and  to 
establish  it  thus:  that  his  father  or  mother 
or  other  ancestor  was  seised,  dec  BraeL 
foL  255  b.  Hon  sujfidt  nmplieiUr  propo- 
nere intentionem  suam,  sic  dicendo,  P^ 
tantam  terram  ut  jus  meum^  nUi  sic  illam 
fhudaverit  quod  doceat  ad  ipsum  jusper^ 
nere,  et  per  quam  viam  et  per  quae  gradut 
jus  ad  ipsum  debeat  desotndere ;  it  is  not 
enough  to  simply  propound  his  count,  by 
saying  thus :  ^  I  demand  so  much  land  aa 
my  right,"  unless  he  so  found  or  establish 
it  as  to  show  that  the  right  belongs  to  him, 
and  by  what  way  and  by  what  degrees  the 
right  ought  to  descend  to  him.  Id,  foL 
372  b.  And  see  Id.  foL  188  b,  184,  214^ 
224  b,  261  b,  319  b. 

To  found  a  corporation;  to  grre  the 
necessary  reyenues  for  that  purpose ;  to  in- 
corporate. 10  Co.  33,  The  caseif  Sutttm^s 
Hospital.    See  I\tndamuSy  Futiiator, 

FUNDATIO.  Lat  [^m  fundart,  to 
found.]    A  founding,  or  foondi^os.    Fmar 
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datio  ineipiens  ;  the  incipient  fonndation ; 
the  incorporation  of  a  college  or  hospital. 
Fundatio  perficiens;  the  perfectiDg  foun- 
dation; the  dotation  or  endowment  of 
it  with  fbnds.  10  Co.  38.  1  Bl.  Com. 
481. 

FUNDATOR.  Lat  [from  fundare,  to 
fonnd.]  A  founder.  Fundator  incipieM  ; 
the  incipient  founder  of  a  corporation ;  the 
king  or  state  by  whom  it  is  incorporated. 
FundcUor  perficiens ;  the  perficient  foun- 
der, the  donor  or  endower  of  the  institution 
with  funds.     2  KetU^s  Com,  803. 

FUNDATOR.  Lat  [from  fundere,  to 
pour  or  fuse.]  In  old  English  law.  A 
lounder;  a  caster  or  melter  of  metals. 
Fleta,  lib.  1,  c  20,  §  132. 

FUNDUS.  Lat  In  civil  and  old 
English  law.  .  Land  or  ground  generally ; 
{pmne  quidquid  |k>Io  tenetur — quod  terra 
se  ieMt.)  Dig.  50.  16.  115.  Id.  50.  16. 
60.  Id.  19.  1.  17.  QiU  alienum  fun- 
dum  ingreditur^  venandi  aut  aucupandi 
gratiAf  potest  d  domino^  n  is  prcevtderit, 
jprohiberi  ne  ingrediatur ;  he  who  en- 
ters [or  offers  to  enter]  another's  ground 
for  the  purpose  of  hunting  or  fowling,  may 
be  prevented  by  the  owner  from  entering, 
if  he  foresee  the  act  Inst.  2.  1.  12.  Dig. 
41.  1,  3.  1.  Bract.  foL  56.  3  Bl.  Com. 
200.  Si  arbor  mea  in  vicini  fhndo  radices 
egerit ;  if  my  tree  throws  out  roots  into 
my  neighbor's  land.     Bract.  foL  10. 

Land,  including  buildings  generally. 
Fundi  appellatione  omne  asdificium  et 
omnis  ager  corUinetur.  Dig.  50.  16.  211. 
This  passage  is  quoted  by  Lord  Coke.  4 
Co.  87. 

A  farm.     Co.  Litt.  5  a. 

The  bottom,  or  foundation  of  a  thing. 
Fundus  maris;  the  bottom  of  the  sea. 
Sckultes^  Aquatic  Bights,  85,  127. 

FUNGIBLE  THINGS.  [Lat  res  fun- 
gibiles.'\  In  the  civil  law.  Things  which 
may  be  furnished  or  restored  in  kind  {quat 
functionem  recipiunt  in  genere;)  as  distin- 
guished from  specific  things.  A  barbarous 
term,  supposed  to  have  originated  in  the 
use  of  the  words  functionem  recipere^  in 
the  Digests.  Dig,  12.  1.  2.  1  Mackel- 
deg*s  Civil  Law,  153,  §  148.  Sometimes 
confined  to  movable  thingrs  which  mav  be 
weighed,  counted  or  measured,  or  which 
consist  in,  or  may  be  estimated  by  weight, 
number  or  measure,  (auce  ponders,  numero, 
vet  msnsura  constant^  Id.  ibid.  In  this 
sense,  the  word  fun^ble  is  still  used  in 
Scotch  law.     1  BelPs  Com.  255,  (5th  ed) 


Story  on  Bailm.  §  284.  BelVs  DicL  Dr. 
Hallifrkx  describes  res  fungibHes  as  con- 
sumable goods,  or  things  that  perish  in  the 
usiug.  HaUifax,  Anal.  \>.  2,  c  3,  15. 
According  to  Dr.  Taylor,  they  are  called 
fungibileSy  quia  una  alterius  vice  fungitur ; 
because  one  takes  or  occupies  the  place  of 
another.     Tagl.  Civ,  Law,  476. 

FUNUS.  Lat  In  the  civil  and  old  Eng- 
lish  law.  A  funeral.  Dig.  11.  7.  Im- 
pensafuneris ;  funeral  expenses.  Id.  11. 
7. 18.  Called  expenses  circa  funus.  Fleta, 
lib.  2,  c  57,  §  10. 

FUR.  Lat  In  civil  and  old  English 
law.  A  thief  Inst,  4.  1.  3.  Bract,  fol. 
105.  Fur  diumus ;  a  day  thief  Bract, 
ub.  sup.  Fleta,  lib.  1,  c  16,  §  6.  Fur 
noctumus  ;  a  night  thief.  Id.  ibid.  Bract, 
ub.  sup.  Thieves  {fares)  are  defined  to  be 
those  who  steal  secretly  and  without  arms. 
Nov.  134,  c  13. 

FUR  MANIFESTUS.  Lat  In  the  civil 
law.  A  manifest  thief  A  thief  who  is 
taken  in  the  very  act  of  stealing,  {qui  in 
ipso  fur  to,  Gr.  nr*  dvro^cjpv,  deprcMnditur  ;) 
or  in  the  place  where  he  committed  it,  {eo 
loco  quofartum  Jit.)  Inst.  4.  1.  3.  Dig. 
47.  2.  3.     See  Furtum. 

FURCA.  [L.  Yr.furche.l  A  fort  See 
Furcare. 

A  gallows  or  gibbet  BracU  foL  56. 
See  tn/ro. 

FURCA  ET  FLAGELLUM.  L.  Lat 
In  old  English  law.  Gallows  and  whip. 
Tenure  ad  furcam  et  Jlagellum  ;  tenure  by 
gallows  and  whip.  The  meanest  of  servile 
tenures,  where  tne  bondman  was  at  the  dis- 
posal of  his  lord  for  life  and  limb.  Cowell. 
Flacit.  M.  T.  2  Johan,  Rot  7,  cited  ibid. 

FURCA  ET  FOSSA.  L.  Lat  In  old 
English  law.  Gallows  and  pit,  or  pit  and 
gallows.  A  term  used  in  ancient  charters 
to  signify  a  jurisdiction  of  punishing 
thieves ;  viz.  men  by  hanging,  women  by 
drowning.     Spelman.    Cowell.   See  Fossa. 

FURCARE.  L.  Lat  [from  furca,  a 
fork ;  L.  Fr.  fourcher,  forcher.']  In  old 
practice.  To  fork  or  divide.  To  divide 
in  casting  essoins.  Hengham,  Magna,  c.  9. 
Cowell. 

To  move  or  pitch  with  a  fork.  Furcare 
ad  tassum.     Cowell. 

FURCHK  L.Fr.  A  gallows.  Britt. 
c  20. 

FURFUR  L.  Lat  In  old  English 
law.  Bran.  Fleta,  lib.  2,  c.  10 ;  c  73,  §19 ; 
c.  83. 

FURIER.    L.Fr.   February.    Kelham. 
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FURIGBLDIJM.  L.  Lat  [from  ykr,  a 
Uiief^  and  pMum^  a  paymeiiLJ  A  iiia  or 
mulct  paid  for  theft 

FURIOSITY.  In  Scotch  law.  Madoem. 
BdrsJHeL 

FURIOSUa  Lat  [from  /krwre,  to 
rage.]  A  madman  or  Innatk ;  one  violently 
insane.  FvaiosoM  itmllum  neffoHum  ^enre 
po4mtj  quia  turn  intdUgit  quod  ogit ;  a 
madman  can  tmaactDo  bottneM,  becaoae 
he  does  not  understand  what  he  does. 
IntU  8.  2a  a  8ee#7e(flsUb.  S,  c.  66,  §  10. 
TaUi  [fdriofti]  fum  multum  ditiant  k 
bruHi  qua  ratione  earttU ;  inch  are  not 
ht  removed  from  brutes,  who  have  no  rea- 
mm.  BraeL  foL  420  h.  4  Co.  186.  See 
FUta,  Ub.  6,  c  60,  §  1. 

FviMi  Hllfal  Tilutneit.  A  madman 
has  no  will  Dig.  60.  17.  4a  Broom's 
Max.  [231.] 

Fnnam  tbicitis  1m«  nt.  A  madman  is 
the  same  with  an  absent  person,  (that  is, 
his  presence  is  of  no  effect)  IHg.  60.  17. 
24.  1. 

Firiffu  HiUui  legatiui  cMtithf re  pt- 

teit.     A  madman  can  contract  nothing, 
(can  make  no  contract)    Dig.  60.  17.  6. 

Forioiiit  Mto  [or  Mlui,]  firore  pudtir. 
A  madman  is  panished  bj  his  madness 
alone ;  that  is,  he  is  not  answerable  or  pun- 
ishable for  his  actions.  Co.  lAtU  247  b. 
4  Bl.  Com.  24,  396.  Broom's  Max.  9, 
[11.1 

FURK.    L.Fr.    But    ITslham 

FURMENT.  L.Fr.  Wheat  Yrnrb. 
M.  10  Edw.  IIL  60. 

FURNAGIUM.  L.  Lat  [from^mia, 
an  oven ;  L.  Fr.  foumage.]  In  old  Eng- 
lish law.  A  tribute  or  tax  paid  to  a  lora 
by  his  tenants,  for  the  use  of  his  oven. 
Blount.     Spdman. 

A  baker's  fee.     Fleta,  lib.  2,  c  10. 

FURNITURE.  See  Household  furni- 
ture. 

FURNTS.  Lat  An  oven.  SeeSecta 
adfumum. 

FURST  AND  FANBONG.  Sax.  Time 
to  advise  or  take  counsel  LL.  Hen.  L  c 
46.  Wkishaw.  Spelman  gives  this  phrase 
without  explanation. 

FURTA.  A  word  used  in  old  records, 
which  Cowell  thinks  should  be  furcOj 
(q.  V.) 

FURTHER  ASSURANCE,  Covenant 
far.  One  of  the  usual  covenants  entered 
into  by  a  vendor,  for  the  protection  of  the 
vendee's  interest  in  the  subject  of  the  pm^ 
chase.    It  seems  to  be  confined  to  an  as- 


nnmea  by  way  of  oonvt^rance,  and  not  to 
extend  to  fbrtherobligatioBa  to  be  imposed 
on  the  covenantor  uj  wmj  of  cov^ASt 
2  Sugdm  on  Vend^  M,  lOa  Whrnr- 
ton's  ZtfJE.  It  la  one  of  the  usual  covenants 
in  common  warranty  deeds,  and  imports 
that  the  gnmtor  wifl  execute  any  sudi 
further  instrasieDts  as  may  be  found  neces- 
sary to  aisoie  the  title. 

fXTBTIVR  Lat  In  old  Snflliah  law. 
Stealthily;  by  steahh.    Heia^  Db.   I,  c. 

FlJRTUM.  Lat  In  civil  and  old  English 
law.  Theft  Fuitum  est  cmUrtelmtio  fraud- 
ulosoj  iuerifaeiendigraiiAj  ud  ijmns  reij  vd 
etimn  usus  efusj  possesiiomisue  ;  thdiiatlie 
fraudulent  handling  or  meddling  with  a 
thing,  or  the  use  or  poasession  of  it,  for  the 
sake  of  making  gain,  /nft  4.  1.  L  Dig. 
47.  2.  1.  8.  Sraeton  has  Ixxrowed  some 
of  the  terms  of  this  deinitioo,  but  haaoth- 
erwise  oonndaably  modified  it  Furtom 
est  eomtrectaiio  rei  alimm  frmrndmlemtOj  am 
amtnofarandij  i$mto  iUo  domimo  c«^«#  ret 
iUa  faerit;  theft  b  the  frauduleDt  hand- 
ling of  anoth^s  im4>erty,  with  the  intcs- 
tion  of  stealing  it,  against  the  will  of  its 
owner.  BracL  foL  150  b.  This  has  beeo 
copied  by  FUta^  (with  the  omieaion  of  tk 
single  word  t//6,)  and  is  quoted  from  the 
latter  writer  by  Lord  Ck^e.  FUta^  lik  1, 
a  38.  d  InsL  107.  See  Tk^^  CoRfndi- 
tio. 

A  thing  stolen.  Si  fnrtnm  m  mami,  td 
sub  potestate  aUeufus  inveniaiur ;  if  the 
thing  stolen  be  found  in  ihe  hand  orunda 
the  power  of  another.     BracL  foL  151  b. 

Several  derivations  of  the  word  fartmm 
are  griven  in  the  civil  law,  viz. :  from/«r- 
vtcin,  black  or  dark,  because  theft  is  com- 
mitted privately,  and  g^i^raUy  in  the 
night;  or  frcwn  fraus^  finiud ;  or  from  fe- 
rmdo  or  aufitrendo^  taking  away ;  or  from 
the  Gr.  fOimj  theft  InsL  4.  1.  2.  Dig. 
47.  2.  1. 

FURTUM  GRAVE.  In  Scotch  law. 
An  aggravated  d^ree  of  theft,  anciently 
punished  with  death.  It  still  remains  an 
open  point,  what  amount  of  value  raises 
the  theft  to  this  serious  denomination.  I 
Brown's  R.  352,  note.  See  1  Swinion's  R. 
467. 

FURTUM  MANIFESTUM.  Lirt.  In 
civil  and  old  English  law.  Manifest  thdt, 
(Sax.  open  theft)  Furtom  manifestom  est 
ubi  latro  depreheksus  est,  aeysitus  de  aliqno 
lafyveuuOf  scilicet  hondhabende  ei  bai^ 
raide  ;  manifest  tii^  is  wha«  a  thi^  v 
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CM|^  wiA  any  thii^  stolai  in  hisposee^- 
tton,  that  k  to  sajt  l»Tiiig  it  in  his  hand, 
eroarryii^itonhisback.  ^f«M;<.foLl50b. 
See  FUta,  lib.  1,  c  88,  §  L  Accordii^  to 
the  civil  law,  the  thief  most  be  ti^en  be- 
fore he  reached  the  place  where  he  intended 
to  carry  or  deposit  uie  thing  stolen,  in  order 
to  eonstitate  manifest  thefL  Imt.  4.  1.  8. 
See  Jhtr  man^eatus. 

FURTUM  CONCBFTUM.  Lat  In 
the  civil  law.  Received  theft;  the  offence 
of  receiving  stolen  goods.  Conceptnm  far- 
turn  dieitwr  ewn  a^pud  aHquem^  tettibm 
pr<B8entibu$y/urtiva  res  qucBsita  et  imfmUu 
nt ;  theft  is  called  e(mcq}tumy  when  a 
thing  stolen  is  searched  for,  and  fonnd  opon 
iBome  person,  in  the  presence  of  witnesses. 
Inst  4.  1.  4. 

FURTUM  OBLATUM.     Lat     In  the  I  [from  I^  fugiiiwu,  q.  v.] 
civil  law.     Offered  thefi    Oblatnm  fbrtum   m>in  isstice.    BrHt,  e.  1 
dicitur  cum  ret/urUva  ah  aUquo  tibiobiata        *        *'' 
mty  eaque  apud  te  eoncepta  sit ;    theft 


FUTURELY  is  used  in  oppositton 
to  "presently,"  by  Treby,  C.  J.  12  Mod, 
286. 

FUTURL  Lat  In  old  conveyancing. 
Future  persons ;  those  who  are  to  be,  or 
are  hereafter  to  live.  Sciant  prcesentes  et 
fntori,  quod  ego,  <fec ;  Enow  present  and 
fntnre  persons,  (Know  those  who  are  pre: 
sent,  and  those  who  are  to  be,)  that  I,  Ac. 
Bract,  fol.  84  b.  This  reference  to  the  fn- 
tore  is  of  constant  occnrrence  in  iuicient 
deeds,  and  varionsly  expressed ;  as,  Nove- 
rint  omnes  visnri  vel  anditnri,  Ae. ;  Enow 
all  men  that  shal)  see  or  hear,  &o.  Blouni, 
voc  Covenant,  Old  eovemmtj  ibid.  So,  in 
modem  deecb  pdl^ ''  To  all  to  whom  these 
presents  shall  come,"  &c. 

FUTYF,  /Wi55^,  FaHfe^Fitf.    L  Fr. 
"A  fiigitive 


IS 

called  obkUum^  when  a  thing  stden  is  o^ 
fered  to  yon  by  any  one,  and  foimd  upon 
yon,     Inst  4.  1.  4. 

FUSTIS.  Lat  In  old  English  law. 
A  staff,  used  in  making  liverf  of  seisin. 
Bract.  foL  40. 

A  baton,  club  or  cud^  Fuste  et  scuto 
d^endere  ;  to  defeoid  with  baton  and  buck- 
ler; that  is,  in  the  diiellum,  or  combat 
ZL.  Long(^.  lib.  1,  tit  26, 1.  76.  Spel- 
man. 

FU&TRJATIO.  Lt  Lat  [from  fastis, 
q.  v.]  In  old  English  law.  A  beating 
with  sticks  or  cluos;  one  of  the  ancient 
kinds  of  punishment  of  male^tors.  Bract. 
ft)L  104  b,  lib.  3,  tr.  1,  c  6.  See  Spelman, 
voc  Fustuarium  suppUeium. 

FUTURE  DEBT.  In  Scotch  law.  A 
debt  not  yet  due.    BelPs  Diet. 

FUTURE  ESTATE.  An  estate  to 
which  a  person  is  entitled  in  futuro ;  an 
estate  in  expectancy.*  1  Stej^  Com.  269. 
Of  expectancies,  there  are  at  the  common 
law  two  sorts;  one  called  a  reversion^  the 
other  called  a  remainder.    Id.  ibid. 

In  New-York,  estates  in  expectancy  have 
been  divided  into  futore  estates  and  rever- 
AOBS ;  a  futore  estate  being  defined  ^'  an 
estate  commencing  at  a  firture  day,"  or 
BBore  frilly,  '^  an  estate  limited  to  commence 
in  possession  at  a  future  day,  either  with- 
out tiie  intervention  of  a  precedent  estate, 
4)r  on  the  determination,  by  lapse  of  time 
or  otherwise,  of  a  precedent  estate  created 
«t  the  same  ttme.'^    1  B$v.  SL  [72^,1 718, 

V0L.L  48 


A  nigitive  or  runaway  bondman,  or  vil- 
lein.   Id.cSl. 

FYLE,  Ffyle.  Sc.  In  old  Scotch  prac- 
tice. To  declare  or  find  guilty ;  laterally, 
to  defile;  to  make  or  declare  foul;  as 
denge  was  to  acquit,  literally  to  clean  or 
cleanse.  '^  Swa  that  he  quha,  of  his  con- 
science can  nocht  clenge,  he  of  necessitae 
monfyle."  1  Pitcavm^s  Crim.  j?Via&,part 
1,  p.  814.  ^The  assyise  in  ane  voce 
%tis  the  said  R.  W."    2  Id.  78. 

FYLIT.  Sc  In  old  Scotch  practice. 
Pyled ;  found  guilty.    See  Fyk. 

FYN,  Feyn.  L.  Fr,  Fine;  a  fine. 
BHtt  cc  11,  21.    End.    Kdham. 

FYNDERINGA.    L.  Lat  or  Sax.     In 
old  English  law.     An  offence  mentioned  in 
the  laws  of  Eing  Henry  I.  (c.  11,)  tiie  fine 
or  compensation  for  which  was  reserved  to 
the  king.    Spelman  conjectores  it  to  have 
been  the  finding  of  treasure,  or  conceal- 
ment of  treasure  trove.    But  Cowell  says 
tiie  true  reading  mfyrderinga,  orfirdering, 
which  sonified  a  goins  out  to  war,  or  a 
military  expedition  at  the  king's  command, 
the  refusal  or  nefflect  of  which  was  piun- 
ished  mih&ftrdvttSy  or  mulcts  at  the  ku^s 
pleasure.    Bai  fyndsHngOy  in  the  passage 
above  referred  to,  is  cleariy  enumerated 
aoion^  crinvss,  (tneemf mi^  kamsocne,  for- 
slcdlffynderingay  fiemenftrmaf)  as  a  distinot 
thing  frx>m  the  offence  of  one  gmfirc^art 
sfip^rsederitj  (who  n^lected  to  go  oat  to 
war,)  winch  is  mentioned  afterwdMs  i^  the 
same  chapter.     SpelmaH^  voi^  Fird. 

FYRD,  Fird,  Ferd.  Saat  In  SakoH 
law.  An  army;  a  military  eroeditkm; 
imlitsry  service.    Fyrd  ships.    LL.  SiM- 
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rtd.  T.  §  27.     1  Spenc^s  Ckamaryy  9,  note. 
See  Firdfarty  FirdwiU. 

FYW.     L.  Fr.     Fire    KelKam. 

G,  in  htsm  French,  is  freqnently  oied  at 
.the  beginning  of  words,  to  express  the 
EngUfth  W ;  as  Oage  for  Wage^  Oaimaffe 
for  Wainage^  GaUt  for  ITdZet,  Oard  for 
Ward,  Oarrantif  for  Warrantg^  Oarrem 
for  Warren^  Oa$t  for  fTotte,  and  the  like. 

GABEL,  OiweL  [L.  Lat  pabelia,  pa- 
belluniy  pablwm;  from  Sax.  pafbl^  gtrf^d^ 
qq.  T.]  In  old  Englidi  law.  A  tax,  datj, 
impost,  custom  or  tribate ;  a  rent  or  ser- 
vice.    CowelL 

GABELLA.  L.  Lat  [Fr.  gabelU.]  In 
old  European  law.  A  tax  or  doty  on  mer- 
chandise, or  personal  property.  Spel\ 
CowelL 

A  tax  on  salt  in  France.     Spdi 


pledge.  BriiL  c.  97.  JSmeomirt  nge  et 
pUpge  ;  against  gage  and  pledge.  Id^Hfid. 
To  pot  by  ^8^  or  take  pw^  was  to  tske 
certain  goods  of  a  defendant,  which  he  for- 
feited if  he  did  not  appear.  3  BL  Co&l 
280.  PU>e  was  a /leraoii  taken  as  a  sure- 
ty.    Jd.  ibid.    See  Vadium. 

Gape  is  not  generally  need  in  £i^;lish  ss 
a  verb,  (like  the  Fr.  paper,)  ImDg  converted 
into  iMi^  by  the  common  change  of  ^  into 
«.     See  Wape. 

GAGE,  Eitate9  in.  Estates  held  as  se- 
cnrity ;  of  which  mortgages  are  the  most 
common  examples.    See  Mortpape. 

GAGER.  L  Fr.  [L.  Lat.  fndiart.] 
In  old  English  law.  To  give  or  find  secu- 
rity or  surety  for  doing  a  thin^;  to  wa^ 
Gaper  ley  ;  U>  wage  law ;  to  give  secuntj 
for  making  it  BritU  c  27.  TheL  Dip, 
>lib.l2,c27.  JStpapealepdenan9om^;vA 
I  waged  his  law  of  non-summons.  Teark 
1 14  Hen.  VL  22.  Gaper  deliveramce ;  to 
I  gage  or  wage  deliverance ;  to  give  secmitj 
■  F.  y.  B.  67,  74. 


Brande. 

Gabellahu.    A  collector  of  taxes  or  cot- 1  for^the  del^ery. 
tems.     Spelmam.  The  giving  of  security ;  wager.     Gaper 

GABLUM,    Gabellum.    L.  Lat   [from  \deUy;  wager  of  kw.     CrablTe  JKrt.  295. 
Sax.  pa/ol,  pa/el,  qq.  v.]     In  old  English^  See  Waper<^law,  Ley  paper. 


law.  A  rent  Domeedap.  LL.  Ina,  c  M. 
Hapae  reddentee  novem  librae  d$  pablo; 
houses  paying  nine  pounds  of  rent  Camd. 
BriL  213.  Co  well  thinks  it  was  a  rent 
imposed  by  the  power  and  will  of  the 
lord,  as  distinguished  fix>m  a  rent  paid  by 
agreement 

Interest,  or  usury;  the  profit  of  money. 
Spelman. 

Gablataree.  Persons  who  paid  pahel, 
rent  or  tribute.    Dameedap.     VawelL 

GABLUM,  Gabulum,  Gabula.  L.  Lat 
In  old  records.  The  head,  end  or  extreme 
part  of  a  house  or  building ;  the  pable,  or 
gable  end.    KeMetfe  Ghee.     CowelL 

GAFOL,  GirfoUy  Gafel,  GafuL  Sax. 
Rent,  or  income ;  tax,  tribute  or  custom. 
Bere  pafol ;  a  rent  payable  in  barley.  Go- 
fol  land  or  pafed  kmd  ;  rented  land ;  land 
letten  for  rent,  (terra  eenea.)    Spelman. 

The  profit  or  gain  of  money;  interest  or 
usury.     Salt.  Bvanp.  S.  MaU.  xxv.  27. 

GAFOLGILD.  Sax.  [from  ^o^  rent, 
and  pUd,  payment]  Hie  payment  of  rent 
or  income.  Gafolpildeakuee  ;  a  house  pav- 
ing an  annial  rent   SpelmaeLfocGaJbdU. 

GAGK  L.  Fr.  and  Bng.  [from  FV.  po- 
(<}.  V.)  '  L.  Lat  vadmm.\  In  old  Eng- 
Security;  sometoing  given  to 
secure  the  performance  of  an  act  Mpe 
par  gage  et  pUppe;   put  by  gage   and 


L.Fr. 


Brio. 


LFr.   Ab- 


^va- 


GAGES,  Gaiee. 
c  30.     r.  Jon.  47. 

GAHIN,  Gainp,  Gaainp. 
tumn.     Kelha$H. 

GAIGNAGE,  Gedpnere.    L.  Fr. 
age.    Kelham.    See  Gaimape. 

GAIGNARIK  L.  Fr.  Gainety;  kn- 
bandry.    Kelham. 

GAJGNER.  L.  Fr.  To  till  <»•  coki- 
vate ;  to  obtain  by  husbandry.     KMowl 

GAILLE.  L.  Fr.  An  old  form  of 
Gaole,  (q.  v.)     Kelham. 

GAIN.  [L  Fr.  pamer,  q.  v.]  In  old 
En^rlifth  law.  To  cultivate  or  tiH  Sec 
Gamer,  Gainape.  Arable  land  was  called 
hyde  and  pain.     Ch.  Litt  85  b. 

GAINAGE.  L.  Fr.  and  Eng.  [LLat 
painapium,  mdnapimm ;  L.  Fr.  paipmape, 
from  Fr.  painer,  to  cultivate ;  or  Sax.  mm, 
a  wain  or  wagon.]  In  old  English  law. 
Implemraits  ofhusDandry  or  plough  tackle, 
including  wains  or  wagons  and  their  fimi- 
tnre  for  carrying  on  the  work  of  tilk^ 
CawelL  BUmnL  Et  villein  eeofemi  em 
painape  ;  and  the  villein,  saving  his  wan- 
age.     Siat  Weetm.  I,  c  6. 

The  profit  arising  from  the  tillage  of 
land.  dmeelL  Termee  de  la  Ley.  Ses 
Wainape. 

GAD^  Gaipner,  Gainer.  L  ¥l 
To  cultivate,  plou^  or  tilL    Beeuie  i 
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gainont  son  terre;  beasts  wWcli  ^otn  or 
till  his  land.  Stat  61  Hen.  III.  cited  2 
Inst  132.  Barringt  Obs.  Stat  68.  See 
Gayner: 

GAINER,  Gainor,  Gainure,  L.  Fr. 
Tillage  or  i^culture ;  the  profit  accruing 
thereby.     Cawell     O.  N.  B.  foL  1 1 1. 

GAINERY.  [L.  Fr.  gaignark.]  In 
old  English  law.  Tillage,  or  the  profit  of 
tillage.     Blount     See  Gmner, 

GAINOR.  In  old  English  law.  A 
sokeraan ;  one  who  occupied  or  cultivated 
arable  land.     0.  N.  B.  fol.  12. 

GAIUS.  A  celebrated  Roman  jurist, 
whose  Institutes  formed  the  foundation  for 
the  Institutes  of  Justinian.  An  entire  copy 
of  this  work  was  discovered  by  Niebulur 
in  1816.  1  Mackeld.  Civ.  LaWy  34,  86. 
1  Rentes  Com,  638,  and  note. 

GAJUM,  Gagium,  L.  Lat  In  old 
•European  law.  A  thick  wood.  LL.  Lon- 
gob.  lib.  1,  tit  25, 1.  38.     Spelman. 

GALEA,  Galeia,  GdUida.  L.  Lat.  In 
old  records.  A  piratical  vessel ;  a  galley. 
Spelman.  Phrames,  lib.  1,  c  36,  cited 
iMd.  Pyratce  cum  galeiis  alta  maris  eus- 
todientes ;  pirates  keeping  the  high  seas 
with  their  gallies.  Matt.  Paris,  A.  D. 
1243.  . 

GALENES.  In  old  Scotch  law.  A 
Mnd  of  amends,  assithment,  or  satisflEiction 
for  slaughter.  Reg.  Maj,  lib.  4,  c  si  quis, 
37  ;  c.  statuit,  66.     Sl^  de  Verb.  Sign. 

GALES.  L.  Fr.  Wales.  Stat  Westm. 
1,  c.  11.  Called,  also,  Galis  and  Galiz, 
Tearb.  M.  1  Edw.  IIL  19.  Keilw.  164. 
iVbr(A(7a^»;  North  Wales.   X»«.  sect  266. 

QkLLlE  ALFE^S,GallgkcUfpen4:e.  A 
kind  of  coin  which,  with  suskins  and  dotr 
kins,  was  prohibited  by  the  statute  3  Hen. 
V.  c.  1.  4  BL  Com.  99.  3  Reeved  Hist 
261.  Said  to  have  been  a  .Genoa  coin, 
brought  into  EngUind  by  the  G^enoese  mer- 
chants, who  trading  in  gallies  were  called 
galley-m^en,  and  the  small  silver  coin  they 
used,  galley  halfpence.  Cowell.  Other- 
wise interpreted  to  mean  GauPs  half-pence. 
Blount  Bacon's  Works,  iv.  373.  Ac- 
cordmg  to  Mr.  Crabb,  it  was  money 
brought  by  the  Venetians  in  their  gallies. 
CraWs  Hist  866. 

•  GALLON.  \L.Yr.gal(m;lj.hai.galOy 
jaloy  qq.  v.]  A  measure  of  capacity,  adoptr 
ed  in  New-York,  as  the  umt  or  standard 
^m  which  all  other  measures  of  capacity 
are  to  be  derived  and  ascertuned.  1  i^. 
St  [608,]  617,  8  11.  The  gallon  for 
iiquiofl  is  declared  to  be  a  vesMl  of  such 


capacity  as  to  contain,  at  the  mean  pressure 
of  the  atmosphere  at  the  level  of  the  sea, 
eight  pounds  of  distilled  water,  at  its  maxi- 
mum density.  Id.  ibid.  §13.  This  is  the 
same  as  the  old  English  gallon.  See  Galo, 
The  gallon  for  dry  measure  is  declared  to 
be  a  vessel  of  such  capacity  as  to  contain, 
at  the  mean  pressure  of  the  atmospliere  at 
the  level  of  the  sea,  ten  pounds  of  dis- 
tilled water,  at  its  maximum  density.  Id. 
ibid.  §14. 

In  Pennsylvania,  the  gallon  is  made  the 
standard  unit  of  liquid  measure,  to  contain 
two  hundred  and  thirty-one  cubic  inches. 
Purdon's  Dig.  838,  §2,  (ed.  1867.") 

GALO,  Galona.  L.  Lat  In  old  Eng- 
lish law.  A  gallon.  Octo  librce  faciunt 
galoncm  vini,  et  octo  galones  vini  faciunt 
oussellum,  London  ;  eight  pounds  make  a 
gallon  of  wine,  and  eight  ^lons  of  wine 
make  a  bushel,  London.  Compositio  Men- 
sur.  61  Hen.  IIL  See  StatdePistoribus, 
c  8.  Spelman.  2  Ld.  Raym.  824.  In 
Fleta,  the  word  is  written  jalo,  (q.  v.) 
Fleta,  lib.  2,  c.  12,  §  1,  14. 

GAMACTA.  L.  Lat  In  old  Euro- 
pean law.  A  stroke  or  blow.  L.  Boior. 
tit  2,  c.  4,  §  fin.  Spelman. 
>  GAMALlS.  L.  Lat  In  old  European 
law.  A  son  or  child  bom  in  lawful  mar- 
riage. LL.  Longob.  lib.  2,  tit  66,  L  7. 
Spelman. 

A  child  bom  of  persons  betrothed,  but 
not  actually  married.     Id. 

GAME.  All  such  animals  as  are  ferm 
naturae  and  objects  of  the  chase.*  2  BU 
Com.  410.  Wharton's  Lex.  Defined  by 
a  late  English  statute,  (1  &  2  Will.  IV.  c 
32,)  as  mcluding  hares,  pheasants,  par- 
trid^s,  grouse,  heath  or  moor  game, 
black  game  and  bustards.  2  Steph.  Com, 
82,  83. 

In  New-Tork,  gam^  includes  pheasants, 
partridges,  heath-hens,  quails  and  wood- 
cock.    1  Rev.  St  [701,  702,]  698,  699. 

GAME  LAWS.  Laws  for  the  preser- 
vation of  game ;  usually  specifying  at  what 
times,  by  what  means,  (and,  in  some  cases, 
by  what  persons,)  certain  descriptions  of 
gune  shall  be  pursued  and  taken.*  The 
English  game  laws  have  recently  been  ma- 
terudly  modified  by  statute  1  <fe  2  Will  IV. 
c  32.     2  Steph.  Com.  82,  83. 

GAMIIfG,  (or  GAMBLING.)  The 
act  or  practice  of  playing  any  game,  par- 
ticularly games  of  hazard ;  which  in  cer- 
tain cases  is  an  indictable  offence.  Lewii 
U,  S.  Crim.  Law,  336—348.    Wharton's 


Digitized  by 


Google 


GAO 


(m) 


GAO 


Am.  Crim.  Law,  §  2446,  €i  m.  1  Bu^- 
kH  <m  CrifMM,  323.  See  1  A.  Y.  Rm. 
St.  [662—664,]  666—668.  A  profeft- 
sionai  gunMer  is  incompetent  to  di«r 
charge  the  daties  of  executor  or  adminit- 
tiator.     2  Selden'i  B.  443. 

GAMURDRIT.  In  old  Earopean  law. 
Mordered;  lecretlj  alain  or  made  awaj 
with.  Si  $ervu$  furtivo  modo^  tupradict9 
more  oeeisuM  fuerit,  tt  ita  abscomttu,  qmod 
gemardrit  dicunt;  if  a  slave  be  secretlt 
slain  in  manner  aforesaid,  and  so  hid,  which 
thev  call  gnnurdrit.  L.  Boiar^  tit  18,  c. 
2,8  3. 

GANANCIAL  PROPERTY.  [Soaa. 
bUnes  de  pananeioM.]  In  Spanish  law. 
Tliat  species  of  property  held  bj  husband 
and  wife  in  common,  which  is  increased  or 
multiplied  during  marriage.  Whit^i  New 
BecojK  b.  1,  tit  7,  c  5,  g§  1,2.  See  7  Teme 
B  6,  7.   16  Id.  147. 

GANANCIAS.  Span.  In  Spanish  Uw. 
Gains  or  profits  resulting  from  tne  employ- 
ment of  property,  held  by  husband  a&d 
wife  in  common.  WkMe  New  Beccp.  b. 
1,  tit  7,  c  6. 

GAOL  \L.  Fr.  gaoU;  L.  Lat  paola, 
qq.  v.]  A  place  of  confinement  or  safe 
keepingr*  Commonly  defined  also  as  a 
prisonj  from  which,  however,  it  seems  pro- 
periy  to  be  distinguishable ;  a  gaol  being  a 
place  of  temporary  confinement,  or  of  con- 
nnement  for  minor  ofiencos,  or  for  debt ;  a 
prieon  being  a  place  of  permanent  confine- 
ment, and  a  place  of  punishment  for  crimes. 
Confiinement  in  a  gaol  is,  in  most  eases, 
with  reference  to  some  fiirther  proceeding, 
and  does  not  always  import  guilt  in  the 
party  confined.  Thus,  giwU  are  used  for 
the  detention  of  witnesses,  in  order  to  se- 
cure their  attendance  in  criminal  cases, 
and  for  the  confinement  of  persons  charged 
with  crime  and  committed  for  trial  See 
2  N.  T.  Bev.  St.  [764,]  632.  The  saaie 
idea  of  temporary  or  preltmmary  confine- 
ment is  the  radical  one  of  the  phrase  gaol 
delivery,  which  has  been  used  in  crindnal 
Uw  from  a  very  remote  period ;  the  gaoU 
being  by  the  process  of  trial  delivered  of 
their  occupants^  who  are  either  wholly  dia- 
charged  if  mnocent,  or  punished  according 
to  law,  if  found  guilty.  See  Oaol  delivery. 
An  essential  dinerence  between  the  terms 
is  also  imporled  in  the  commCm  expres- 
sions ^eounty  gaol,"  and  **9tate  primm." 
The  distinction,  however,  is  by  no  means 
strictly  observed  in  statute  law,  gaol  and 
irisoa  being  fre^iently  used  as  qmoayaoas. 


Jail  is  ftefanod  bjr  Wehater  as  the  ar- 

thogiaphy  of  t^  word,  gaol  beiiic  ooo- 
siderea  by  him  aa  a  eotniption.  "nie  la- 
verse  of  this,  however,  seema  to  ba  te 
trath ;  gaoU  and  ga/ela  (oq.  r.)  beiyg  the 
Law  Fianeh  and  the  Law  Latn  iofma  and 
constantly  and  by  the  aa^est  wnteci, 
while  Bothiag  i^Mproaefaing  jetU  ia  to  be 
met  with.  Ae  lanaa  gemUe  aad  geMe, 
given  by  Eelhaas,  eaaUe  ua  ta  trace  tke 
corruption  from  gaol  to  jeH  wJHioat  madi 
^ficulty.    Sea  Gaoler. 

GAOLA.  LLak  In  old  Ba^bh  law. 
AgaoL  .Swe.  foL  100, 110.  >li^  lib. 
1,0.26,^4.  Ad  gaolam  rfgft'faraaJeai ; 
ed  gaoba  deHbenuuhs;  for  ddmniM|  s 
nol  or  gaok.  BwmeL  iM  nqenu  Biy. 
Jnd.  30.  Comemiihiimr  gaolss  de  FU^; 
shall  be  conunitted  to  the  gaol  of  the 
Fleet     Sm.  Weetm.  3,  e.  11. 

GAOLK  L.  Fr.  In  old  Bnglkh  ka; 
AgaoL  Mmoye  A  wothre  gaole;  sent  to 
onr  gaoL  BritL  e.  16.  L»  pUymMyfi  mil 
myeem  la  g^^oH^  ei  ilkmqi  pmny  pmr  pritm 
tft  jpar  >i  ;  the  pkintiff  shall  be  p«t  ia  the 
gaol,  and  there  pnniahed  by  mpriaoniacBt 
and  by  fine.    Id.  c.  100. 

GAOLER.  The  keeper  of  a  noL  IhiA'e 
Law,  b.  1,  c  3,  nifm.  62.  'Die  sherif  ii 
oonsideied  as  the  keeper  of  the  gaoJ  oihk 
eoQBty ;  the  actoal  keepw  heing,  ia  ooa- 
templation  of  lam,  only  the  akariff  ^  ^ 
puty.  S  StepL  Oom.  849.  I  BL  Cm. 
346.  I  N.  r.  Be9.  SL  [380,  §  75j  ti% 
§86.     S  /</.  [764,1  632. 

GAOL  DEUVERY.  [L.  Ft.  dtHm- 
mmmee  de  gaole."]  In  mBomal  kw.  1^ 
delivery  or  ekaimg  of  a  gad  of  the  pn- 
soaeia  confined  tbereia,  by  trying  thw; 
the  gaol  beiaff  considered  as  delivefed  by 
their  aoqnittafor  puishaient  Ad  gaolsB 
deUbeiandam  de  tlUe  qwi  in  jwiawm — casv- 
MMMUnr.  Breut  M.  110.  A  commiaaca 
of  g«naial  gad  delivery  ia  one  of  the  few 
commiaBioas  onder  which  the  jvdgea  a 
England  siiafc  tfie  awaea ;  and  it  empow^ 
eia  theaa  to  tiy  and  ddiwer  efwypriaoMr 
who  Shan  be  in  the  gaol,  (that  ii,  either  ia 
actual  cuatody,  or  out  on^  bail,)  whea  the 
judges  arrive  at  the  cifeaittowik  4  CkUL 
Bl.  Com.  270,  and  notes.  4  89^  Com. 
363.  1  Ckitt.  Crim.  Law,  14fi,  146.  The 
h^^ier  Gfimiaal  eoaita  in  Kighmd  aad  the 
United  Statea,  aie  called  couils  of  Gym 
amd  Tmniner,  and  general  gaol  ddiwery. 

GAOL  LIBERTIES  (or  LOOTS.)  1 
oertaia^iteBt  of  ground  arovmd  or  ooatwa- 
aaa  «»  agpot^aad  ini^tiiil  hy  oIm 
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lines  or  boundaries,  within  wUch  the  per- 
sons confined  are  allowed  to  go  »t  large  on 
giving  security  not  to  escape;  being,  in 
contemplation  of  law,  a  mere  extension  of 
tlie  gaol  itself,  as  a  matter  of  indulgence  to 
the  prisoners.*  6  Johns,  i?.  121.  2  Term 
IL  26. 

GARANDIA.  L.  Lat  A  warranty. 
Spelman,     See  Garantia. 

GARANTER.  L.  Fr.  To  warrant 
F$t  Assaver,  S§  45,  46. 

GARANTIA,  GarandiOy  Garantum,  L. 
Lat  [In  English  law,  tparrantia^  warranr 
turn;  Lomb.  warena ;  Sax.  Spec  warenda, 
tearendatio ;  all  from  the  Sax.  wasren,  to 
keep  or  protect]  In  Norman  law.  A 
warranty*     Spelman. 

Garantmwe.    To  warrant    Id. 

GfartrntuB*  A  warrantor.  (Lomb.  wa- 
r9H8  ;  Sax.  tmrendator.)    Id. 

GARATMNX  Lomb.  In  old  Lom- 
bardio  law.  A  gift;  a  free  or  absolute 
mft ;  a  gift  of  the  whole  of  a  thing.  LL. 
Ixmpob.  Ub.  2,  tit  17,  I.  1.  Id.  tit  15, 11. 
I9  3.     Spelnum. 

GARAtJNT,  Garraunt,  GaranU  L.  Fr. 
In  old  English  law.  A  party  called  upon, 
or  who  might  be  called  upon  to  warrant 
another ;  a  vouchee ;  a  party  warranting. 
I>$  garaunt  vocher;  of  warrant  Toucher ;  of 
vouching  to  warranty.  Britt.  c  75.  Ga- 
raunt que  luy  est  tenu  h  garaunter  ;  a  wai^ 
nntor  who  is  bound  to  him  to  warrant 
Id.  ibid.  Le  garaunt  se  fist  per  sa  ga- 
raunty  sieome  principtU  tenaunt;  the  war- 
rantor makes  himself  by  his  warranty  the 
principal  tenant     Id.  ibid. 

GAJRAXJNTER,  Garraunter.  L.  Fr. 
To  warrant  Garaunter  en  uf^sen  signgjie 
h  defmdre  le  tenaunten  sa  seisins,  et  en  un 
autre  sen  signifis  que  si  il  ne  le  defende,  que 
le  garaunt  luy  soil  tenu  h  esehaunges,  et  de 
/aire  son  gree  k  la  vaillaunee  ;  to  warrant 
signifies,  in  one  sense,  to  defend  the  tenant 
in  his  seisin,  and  in  another  sense,  it  signi- 
fies that  if  the  party  called  upon  to  war- 
rant do  not  defend  him,  he  shah  be  bound 
to  exchange  (or  recompense)  and  to  make 
him  satisfaction  to  the  value.     Britt.  c.  75. 

GARAUNTIB,  Garaunty.  L  Fr.  War- 
faiity.     BritU  c  30,  75. 

GARATJNTOR.  I*  Fr.  A  warrantor ; 
a  vouchee.  Britt.  c.  24.  Garaunte;  a 
warrantee :  a  person  warranted.     Id.  ibid. 

GARB  A.  L.  Lat  [L.  Fr.  garhe.]  In 
old  English  law.  A  bundle  or  sheaf  Bla- 
da  in  garhis;  com  or  grain  in  sheaves. 
Grig.  96.      Bract,  fol.   209.     See 


Cfttarta  de  Foresta,  c  7.  Fleta,  lib.  2,  e 
81,  §  2.  See  1  Men,  336,  anf.  Id.  393, 
arg.  €kirba  means  and  refers  to  such 
grains  as,  when  come  to  maturity,  were 
usually,  or  might  be  bound  together,  and 
does  not  extend  to  things  improper  to  be 
bound.     Lord  Keeper,  Id.  401,  402. 

G^rba  sagittarum  ;  a  sheaf  of  arrows, 
containing  twenty-four.  Otherwise  called 
sehaffa  sagittarum.  Stat.  2  Bob.  Br.  c 
ordinatum  est,  27.     Skene  de  Verb.  Sign. 

GARB  ALES  DECIM^.  Lat  In  Scotch 
law.     Tithes  of  corn,  [grain.]     BelPs  Diet. 

GARBLE.  In  old  English  statutes.  To 
sort  or  cull  out  the  good  from  the  bad  in 
spices,  drugs,  4fec.  Cowcll.  Blount,  voce 
Garbling,  Garbler. 

GARCIO,  Gartio.  L.  Lat  [Fr.  gar- 
con."]  In  old  English  law.  A  servant  boy. 
Fleta,  lib.  2,  c  20;  c  41,  §  29. 

GARD,  Garde.  L.  Fr.  In  old  English 
law.  Ward ;  a  ward  of  a  city.  En  le  wd 
de  Faringdon-extra  ;  in  the  ward  of  Far- 
ingdon-without  Yearb.  P.  3  Hen.  VI.  1. 
Chtrde  en  Ixmdres  est  come  hundred  en 
county  ;  a  ward  in  London  is  the  same  as 
a  hundred  in  a  county.     P.  7  Hen.  VI.  42. 

GARDE,  Gard.  L.  Fr.  [Lat  custodia.^ 
Custody ;  care  or  keeping ;  ward.  Que  eit 
garde  de  prisons  ;  who  has  the  keeping  of 
prisons.  8tat.Westm,\,c.\b.  Za  garde 
de  core ;  custody  of  the  body.  Bntt.  c 
11. 

Ward,  or  wardship  of  a  minor.  Britt. 
c  66. 

A  ward.     Id.  c  21. 

GARDEIN,  Gardeyn.  L.  Fr.  [from 
garde  or  garder,  qq.  v.]  A  guardian. 
Britt.  c.  35,  81.  Lttt.  sect  48,  116.  Gar- 
dein  is  used  as  an  English  word  in  Coke  Lit- 
tleton.    Co.  Litt  38  b. 

A  keeper.    Britt.  cc.  1, 11. 

A  warden.    Artie,  sup.  Chart,  c  20. 

GARDEN.  [L  Lat  gardinum.]  A 
piece  of  ground  (usually  near  a  dwelling- 
house)  appropriated  to  the  cultivation  of 
herbs  or  plants,  fruits  and  flowers.    Distin- 

n*  bed  from  a  curtilage.  See  Curtilage, 
las  been  held  that  trees  in  boxes  in  a 
garden  will  not  pass  by  a  grant  of  the  gar- 
den. 6  Mod.  170.  And  see  1  Chitt.  Gen. 
Fr.  177. 

GARDER.  L.  Fr.  To  keep.  Sauve- 
ment  gardes  ;  safely  kept    Britt.  c.  87. 

GARDEROBA.  L.  Lat  In  old  Eng- 
lish law.    A  wardrobe.    Fleta,  lib.  2,  c  6, 

§1. 
GARDEROBARniS.    L.  Lat    In  old 
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English  law.  Keeper  of  the  wardrobe. 
An  officer  of  the  royal  hooaehold.  FUta^ 
lib.  2,  c  6,  §  1.     See  /</.  c  5,  §  1 ;  c  14, 

GARDEYN.  L.  Fr.  A  gaardian.  £rUL 
c.  85.     See  Oardtin. 

A  garden.     Britt,  c  53. 

GARDIAN,  Qardeyne.  Old  forma  of 
Ouardittn^  (q.  v.)     Ccwtll, 

GARDIANUS.  L.  Lat  [from  Fr. 
gardein,'\  In  old  English  law.  A  goar- 
dian,  defender  or  protector.  In  feudal  law, 
gardio,     Spelman, 

A  warden.  (7a/t/tantf#  fceZefuv;  a  church- 
warden. See  Dtfenwr.  Gardianui  quin- 
que  portuum;  Warden  of  the  Cinqae 
PortA.     Spelfnan. 

GARDIEN.  L.  Fr.  Warden.  Oar- 
dien  de  FUete ;  Warden  of  the  Fleet 
Yearb.  M.  7  Hen.  VI.  9. 

GARDINUM.  LLat  InoldEnriish 
law.  A  garden.  Reg.  Orig,  1  b,  2.  Jueto, 
Ub.  4,  c  19,  §  8. 

GARENK  L.  Fr.  A  warren ;  a  privi- 
leged place  for  keeping  animaU  Briit 
c.  19.  BeeUe  9auvage$  prie  hore  de  place 
def endue  tt  garene  ;  wild  animals  taken  out 
of  a  place  prohibited  and  protected.  Id, 
c  83. 

GARIOFILLL  L.  Lat  In  old  re- 
cords.   Cloves.    CtnoelL    See  OaryophiUl 

GARNER,  Oarmr.  L.  Fr.  To  warn, 
or  give  notice ;  to  summon ;  to  give  time 
for  preparation.  Reaeonahlement  gamy  ; 
reasonably  warned.  StaL  Weetm.  1,  c.  44. 
De  9oy  gamer  de  eee  respons  ;  to  prepare 
his  answer.     Britt,  c  121. 

To  furnish  or  provide ;  to  clothe.  See 
OamUher^  Oamement, 

GARNEMENT.  L.  Fr.  [from  gamer, 
q.  v.]  Furniture;  clothing;  a  garment 
ObligacioH  doit  eetre  veetue  de  v.  maneree 
de  gamementx ;  obligation  may  be  clothed 
in  five  kinds  of  garments.  Britt,  c.  28. 
Id.  c.  89. 

GARNISH.  [L.  Lat  peneiuneula  car- 
ceraria,']  In  English  law.  Money  paid 
by  a  prisoner  on  his  entrance  into  gaoL 
Forbidden  by  statute  4  Geo.  lY.  c.  43, 
§  12,  r.  23.     Wharton'i  Lex.    ffoithouee. 

To  GARNISH.  \L.  Ft.  gamisker,]  To 
warn  or  give  notice.     Cowell. 

GARNISHEE,  [from  L.  Fr.  ^armr, 
to  warn.]  A  person  warned.  A  party  in 
whose  hands  money  or  property  is  attached 
by  the  creditor  of  another,  and  who  has 
had  warning  or  garrdehment  not  to  pay  or 
deliver  it  to  the  defendant    Drake  on  At- 


Fr.     To  warn  <» 


taehmeui^  §  451.  A  person  indebted  to  a 
party  sued,  or  havinff  in  his  poaBefitt<»i,be- 
touffing  to  the  defendant,  property ,  money, 
credits  or  effects.  24  Miuieeipjd  K  638. 
1  Wiecmein  R  447.  See  GamiskmetU, 
Foreign  Attachment. 

GARNISHEE.      L. 
summon.     Kelham. 

GARNISHMENT.  [L.  Fr.  garmue- 
ment,  gamement^  from  gamiry  to  warn  or 
furnish.!  In  old  Engli^  law.  A  warning; 
a  furnishing.  A  warning  given  to  one  tor 
his  appearance,  for  the  better  /umisking 
the  court  and  cause.  CawelL  BhunL — 
A  warning  or  summons  to  a  party  to  i^ 
pear  and  give  the  court  instruction  on  any 
matter.     Crahb'e  Hiet.  Eng.  Law,  422. 

*^*  In  the  old  action  of  detinue  of  diar- 
ters,  the  defendant  mi^ht  say  that  the  char- 
ters were  delivered  to  him  by  the  j^aintiff 
and  another,  upon  certain  conditions,  and 
pray  that  the  other  mi^ht  be  warned  to 
plead  with  the  plaintiff  whether  the  condi- 
tions were  performed  or  not ;  the  object  of 
the  warning  or  gamiehrMni  thus  prayed 
for  being,  to  fumiek  the  court  with  aD 
parties  to  the  action,  so  that  it  might  tlie 
more  advantageously  determine  the  cause. 
Temue  de  la  Ley.  CowelL  JBlomU.  h 
was  nearly  allied  to  the  proceedings  ia  ii- 
terpleader.  3  Beevee'  HteL  448.  Tk 
dennition  of  Cowell,  above  given^  is  \sr 
tended  to  embrace  both  the  ftignifimtimff 
of  garnishment 

GARNISHMENT.  In  the  process  ef 
attachment  A  warning  to  a  pei8<Hi  in 
whose  hands  the  effects  of  another  are  at- 
tached, not  to  pav  the  money  or  deliver  the 
property  of  the  defendant  in  his  hands  to 
him,  but  to  appear  and  answer  the  i^ain- 
tiff's  suit  Cowell.  Blount^  voc  ^omt- 
ehee.  Wharton' e  Lex.  Drake  on  Attack' 
tnentj  chap.  18. 

GARNISTURA,  Gameeiura.  L.  Lat 
[L.  Fr.  gameeture.]  In  old  English  law. 
A  furnishing  or  providing ;  garniture ;  fur- 
niture; provinon,  ammunition  and  oth^ 
implements  of  war.  Cowell.  BUmnL 
Matt.  Parte,  A.  D.  1260. 

GARRANT,  Garrante.  L.  Fr.  War- 
rant or  authority.  Sane  eepecialmraoA ; 
without  special  warrant  StaL  We^lm.  1, 
c  24.  Eient  lour  garrante;  shall  have 
their  warrant    Artie,  eup.  Chart,  c  2. 

GARRANTER,  Garrantir.  L.  Fr.  To 
warrant     Co.  Litt.  365  a.  See  Garmumter. 

GARRANTIE,  Garranty.  L.  Fr.  War 
ranty.  Xit/. sec  145, 697.  StaL  Gloccli. 
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GARRANTOB.  L.  Fr.  A  warrantor,  or 
person  called  npon  to  warrant  Stat, 
Gloe.  c.  12. 

GARREN.  An  old  form  of  warren.  Free 
S^arren.     T.  Jon.  6. 

GARRENA,  Garrenna.  L.  Lat  In  old 
Engiiflh  law.  A  warren.  Ccwell.  Spel- 
man.    See  Warren. 

GARRENE,  Garren,  Garreyn.  L.  Pr. 
A  warren ;  a  place  for  keeping  and  preserv- 
ing animals.  BritU  c  83,  42,  68.  Bar- 
rington,  Obs.  Stat.  47,  48,  note  [d.]  KeU 
ham.     See  Garene. 

GARSUMME.  In  old  English  law.  A 
fine  or  amerciament  CowelL  Written 
abo  Greseume  and  Groeeome^  but  properly 
Ghrsuma,  ((](].  Y.)  Blount  $  Namolex.  Ad- 
vertisement 

GARTH.  In  English  law.  A  yard; 
a  little  close  or  homestead  in  the  north  of 
England.     Cowell,    Blount 

A  dam  or  wear  in  a  river,  for  the  catch- 
ing of  fish.     Id. 

GARYOPHILLL  L.  Lat  In  old 
records.     Cloves.     Cowell,  voc.  GariofiUi. 

GARYTOUR  In  old  Scotch  law. 
Warder.     1  Pitc.  Cr.  Trials,  part  1,  p.  8. 

GASACHIO,  GaeachiuB.  L.  Lat  [from 
Sax.  sac,  a  cause.]  In  old  European  law. 
An  adversary  in  a  cause.  L.  Salic,  tit  52, 
§  2.     Spelman. 

GASINDUS,  Gasindius.  L.  Lat  [from 
Fr.  case,  a  house,  and  Sax.  hynde,  a  ser- 
vant] In  old  European  law.  A  house  or 
domestic  servant  Marculf.  lib.  2,  form.  26. 
Spelman, 

A  famWj  or  household,  (gcmndium.) 
LL^^Longob.  lib.  2,  tit  14,  L  17.    Spelmaji. 

GAST.    L.  Fr.    Waste.     Britt.  c  61. 

GASTALDUS,  Gastaldius,  Gastaldio, 
Guastaldus.  L.  Lat  and  Lomb.  [from  Sax. 
gast,'tk  guest,  and  haldian,  to  keep  or  take 
care  o£j  In  old  European  law.  A  steward, 
seneschal,  bailiff  or  major-domo.  Spelman. 
Applied  also  to  higher  officers,  as  the  gov- 
ernor of  a  city  or  province.     Id.  ibid. 

In  the  Books  of  Feuds,  it  seems  to  have 
the  sense  of  warden  or  warder.  Feud.  Lib. 
1,  tit  2. 

GASTEL.  L.  Fr.  Wastel;  wastel 
bread;  the  finest  sort  of  wheat  bread. 
Britt.  c.  80.    Kelham. 

GASTER.  L.  Fr.  To  waste.  Britt. 
c.  5.  Gaster  le  boys  ;  to  waste  the  woods. 
Id.i!nd. 

GASTINE.  L.  Fr.  Waste  or  unculti- 
Tated  ground.     BritL  c.  67. 

GATE.    In  English  kw.    A  right  in 


land  for  the  use  of  cattle.*  Literally,  a 
going' (of  cattle  over  ground.)  The  term 
beaspgate  (q.  v.)is  usedm  Suffolk,  and  cattle^ 
gate  (q.  v.)  in  Yorkshire.  It  is  a  corporeal 
interest  in  land,  distinguishable  from  the 
mere  right  of  common  of  pasture.  1  Chitt. 
Gen.  Pr.  182. 

GAXJDERE.  Lat  To  enjoy.  Nisi^- 
deat  lucidis  intervallis ;  unless  he  enjoys 
lucid  intervals.  Bract.  foL  12.  ifuUo 
privilegio  libero  gaudebunt ;  shall  enjoy  no 
free  privilege.    Fleta,  lib.  8,  c  16,  §  3. 

GAUGEATOR.  L.  Lat  In  old  Eng- 
lish law.    A  ^uger  or  gager.     Cowell. 

GAUGETUM.  L.  ]Ut  In  old  Eng- 
lish law.  A  gauge,  or  gauging.  De  recto 
gaugeto  Angiicano ;  of  the  true  English 
gauge.    Pot.  Pari.  86  Fdw.  I.     Blount. 

GAVEL,  [from  Sax.  gafol,  gafel,  qq.  v.] 
In  English  law.  Custom,  tribute ;  toll ; 
yearly  rent;  payment  or  revenue;  of 
which  there  were  anciently  several  sorts ; 
as  gavel-corn,  gavel-malt,  oat-gavel,  gavel- 
fodder,  &c  Termes  de  la  Ley.  Cowell. 
Co.  lAtt.  142  a. 

GAYELBRED.  .In  English  law.  Rent 
reserved  in  bread,  com  or  provision ;  rent 
payable  in  kind.     Cowell. 

GAVELET,  GavelaU.  \L.  Lat  gave- 
letum,  gavelectum,  gavilettum  ;  from  gavel, 
rent  or  custom,  and  the  old  word  let,  to 
cease  or  hinder.]  In  English  law.  A  rent 
Co.  Litt.  142  a. 

A  process  for  the  recovery  of  rent 
Hargrav^s  Note,  281,  lib.  2.  A  customary 
process,  (called  consuetudo  de  gaveleto,)  for 
the  recovery  of  rent  or  service  withheld  by 
a  tenant  in  gavelkind,  whereby  the  lord 
might  seize  the  land  in  the  nature  of  a  dis- 
tress, to  be  returned  to  the  tenant  in  case 
he  paid  the  rent  Termes  de  la  Ley. 
Cowell.  It  was  a  species  of  cessavit,  origi- 
nally peculiar  to  the  tenure  in  gavelkind, 
and  confined  to  Kent,  but  by  me  Statute 
of  Gavelet,  10  Edw.  IL  was  extended  to 
the  city  of  London.  CrahbU  Hist.  Eng, 
Law,  208.     See  Fleta,  lib.  2,  c.  66,  §  2. 

GAVELET,  Statute  of.  The  statute  o! 
10  Edw.  IL  by  which  the  proceeding  by 
gavelet,  or  a  similar  proceeding,  was  ex- 
tended to  the  city  of  London,  and  the  law 
on  that  subject  otherwise  modified.  2 
Reevei^  Hist.  Eng.  Law,  298.  CraWs 
Hist.  208.     Fleta,  lib.  2,  c.  66,  8  2. 

GAVELGELD,  GavelgHd.  Sax.  [from 
gavel  or  gafel,  rent  or  income,  and  geld, 
payment;  L.  Lat  gavelgilda.]  In  old 
Ei^lish  law.    That  which  yields  a  rent  or 
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MMUil  proit  M  m  gAvelgilda,  id  etijim 
ffmblum  rtddmJk  dome  pupma  fiai ;  if  the 
ftght  be  in  a  gtt^ffild,  that  la,  a  hovat 
paving  a  rent.  L£.  Ina^  c  6.  C^mdL 
Spelman^  Toe.  GttwdfiUa.     See  €k^oi^. 

ThsX  which  pajs  a  tribirte  or  loU ;  the 
tribate  or  toil  \XMe\L  3  Mom.  AngL  IM. 
Co^lL     BiomnL 

GAVBLHRRTB,  GmftUrlk.  Sax.  In 
old  Engliih  law.  The  dutf  or  work  of 
ploughing  lo  nmeh  earth  or  groundf  done 
DV  the  coBtomaiy  tenant  for  his  lord. 
CowelL  A  rent  or  etutomaiy  tenrioe,  paid 
or  performed  by  ploughing.* 

GAVBLINGMEN.  ^nanta  who  paid 
a  reserved  rent,  besides  some  eostonarj 
dattes  to  be  done  by  them.     CkmelL    Saa 

GAVELKIND,  Chmlk^,  OaveUtmde. 
A  onstomaiy  tenure  in  England,  jpaenliar 
for  the  most  part  to  the  eoonty  of  Kent,  br 
which  the  hmd  of  the  ftither  is  equally  df* 
Tided  at  his  death  among  all  his  sons,  or 
the  Und  of  the  brother  amoi^  all  his 
brethren,  if  he  have  no  issue  of  his  own. 
f^iteL  ioL  107.  Comll.  BlomnL  %  Bl. 
Oom.  84.  1  Stepk.  Oonu  5S,  SOI.  Liti. 
isect.  210,  265.  The  odicr  distinguishing 
properties  of  this  tenure  are,  that  the  tenant 
M  of  age  sufficient  to  alien  his  estate  by 
fooffinent  at  the  age  of  fifteen ;  and  that  thie 
estate  docs  not  escheat  in  ease  of  an  attain* 
der  for  felony.  Camd.  Brii,  %$9.  BracL 
M.  276  b.  FkkL,  Hb.  6,  c.  17,  §  1.  2  Bl. 
CW.  84.  1  SUpk.  Com,  200.  1  Cr€iW$ 
Real  Prop.  696,  §  758. 

*^*  Chivelkind  is  supposed  to  hare  been 
a  part  of  those  ancient  liberties  whidi  the 
Kentish  men  were  allowed  by  the  Con- 
oueror  to  retain  without  change ;  and  it  is 
the  opinion  of  Selden  that,  before  the  Nor- 
man Conquest,  it  was  the  geaaral  custom  of 
the  leahn.  8M.  AnaUet  L  2.  e.  7.  Sptl- 
jnaa,  in  voe.  Cmmd.  Brit,  eitod  in  CoitiL 
T.  Baym.  76.  It  still  prevails  overahnoat 
the  whole  of  ^e  ooun^  of  Kent,  and,  in  a 
qualified  numner,  over  copyhold  lands  ia 
various  parts  of  the  kingdom.  Third  Baal 
Proper^  Report,  p.  8.     1    SUph.  Chm, 


200,  note.     1   OnMi  Rial  Prop.  596— 
60S.     Lee  en  Akitraete,  25,  84,  85. 

Hie  etymology  of  the  word  itself  has 
been  variously  given.  Spelmaa  derivea  it 
from  the  Sax.  ^/^  a  tribute,  or  thinff  due 
or  belonging,  and  ^ya,  kin<hed,  or  xynd, 
offmrinff ;  something  due  or  belonging  to 
aH  ue  diildren  or  Imidred.  Mr.  Haigrave 
prafers  the  denvalion  firom  pavei^  vsnt^  aad 


of  such  a  kind  as  to  yisU  rant 
ffmr^.  Co.  LitL  Note  §24,  1&.  2.  Mr. 
Crabb  adopts  the  latter,  defining  i^  how- 
ever, to  mean  a  kimd  of  aBrtwca.  CraiVe 
Hiet.  Eng.  Law,  87.  Lamhaid,  om  tks 
oUier  hand,  considera  .it  as  eompoaed  of 
three  Saxon  words,  §^^eal^  cy»  ;  yimm  to 
all  the  kin;  which  Spebnan  adopta  as  the 
alternative  of  his  own  dertvataon. 

GAVSUiAN.  In  oU  English  kv.  A 
tenant  liable  to  the  payment  of  gaind  or  Izi- 
buta.     Sommer  om  OawelMmd,  %t. 

GAYELMED.  In  old  Eagfiah  law.  A 
duty,  work  or  service  of  mowing  grass,  or 
cutting  meadow  land,  required  by  a  lord 
from  his  customary  tenant  ^ 
faleamdi  fmm  vooaltir  gavelmed. 
Oavdk.  Appendix.     (^nteU. 

GAVELkEP,  GaweUyp.  In  ^d 
lish  law.  Bedra^  or  Md-raap;  the  d£f 
of  reaping  at  the  bid  or  command  of  im 
lord.     Sommer,  Omvelk.  19,  21.     CmeeE. 

GAVELSESTER.  [L.  Lat  acrlariiii 
veetiffoUe.]  In  old  Enslish  law.  A  oer- 
tain  measure  of  reatrale.  CkmelL  That 
is,  a  rent,  tribute  or  ^avel,  payable  ia  a  oer 
tain  measure,  (a  sextuaiy  or  sexter)of  ak.^ 
Otherwise  called  Toleeeier. 
(  GAYELWERK.  In  old  SngUah  Isk 
A  rent  or  tribute  paid  in  work,  oithsr  hf 
the  person  of  the  tenant,  called  aisss 
o|Mr«,  or  by  his  caits  or  carrii^e%  esied 
emrr-opera,    Blommt 

GAYLB.  L.  Fr.  GaoL  VmrL  Ad- 
ditions, T.  2  Edw.  IIL  15. 

GAYNAGE.  L.  Fr.  Plough  taMe, 
or  implements  of  hnabandiy;    wainj^ 

GAYNE.    L.  Pr.    Gam.     BritL  c  JO. 

GAYNEB.  LF^.  To  tiUoroohhate. 
Si  tu  gaynes  aia  tern  aoima  maeumag^; 
if  jroutul  my  hmd  without  my  lasva.  AUt 
C54. 

Togab.  P«M-gavtttfae|MrjMrdr«;  ta 
gab  nor  to  lose.    Ja,  c  122. 

GAYNERIE.      L.    Fr. 
i^rtlt  c53. 

GE,  Oie,  ffi.  L.  Fr.  L  Meikmm, 
Corrupt  forms  of  Jeo. 

GEBOOIAN.  Saz.[fr(ai5oe,awri^.] 
To  convey  by  writing.  1  Retrnt^  BieL 
Eng.  Law,  10.  See  jBee,  JSectok^  LmMm. 

GBBURSGIP.  Sax.  |X.  Lat  ^siar- 
MJM.]  In  Saxon  law.  N«|^ihoihood 
or  adjoining  district  Nomimentmr  ei  em 
homUmee  de  eadem  geburseipa  ta  fva  ilk 
reeidene  eet;  these  shafi  he  namad  to  him 
six  men  of  the  same  aa5«nttp  in  whieh 
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he  is  a  resident  Lh.  Sdw,  Ckmf,  c  1. 
CowelL 

GEBURUa  L.  Lilt.  [SajL  gdmre.] 
In  old  English  law.  A  country  neigh- 
bor ;  an  iuhabitaat  of  the  same  gtburgcip, 
or  village.     CowelL 

GEIGNEUR.  L.  Fr.  [from  gainer,  to 
plow.]  In  Norman  law.  A  hu^andman 
or  cultivator  of  the  soil.  Chand  Cmium, 
c  33. 

GELD,  OUd.  Sax.  [from  gelcUm,  gyU 
doHj  to  pay ;  L,  Lai.  geldum,  geldtu,  gel- 
ium^  gUda  ;  Gneeo^barb.  yOitw^  In  Sax- 
on and  old  Euglidi  law.  A  payment,  {so- 
luHoy  redditus^  tax  or  tribute,  (tributum  ;) 
a  sum  of  money  exacted  of  a  subject^  {exac- 
tion pecunia.)  Vidnoi  werray  suae  exerd- 
tibus  frequetUiMnmiMj  et  geldis  eoniinuU 
vexahat;  he  harassed  his  neighbors  with 
war,  and  his  own  subjects  with  frequent 
military  expeditions,*  and  continual  exae- 
tiouA.  Henr,  HuniingUm^  HisL  lib.  7,  d4 
WilLRufo,A.D.l\00.  Spelfmm.  There 
were  various  kinds  of  geld,  as  Danegeld, 
wodegeldj  senegeld,  homgeld,  fotgeldj  peni- 
gM^  dec  (qq.  v.)  In  Domesday  geldum, 
or  geltumj  is  generally  used  for  DarngM^ 
which  was  a  tribute  regularly  imposed 
upon  every  town  in  the  time  of  the  Saxons. 
Spelman. 

A  mulct  or  fine ;  a  satisfaction  or  com- 
pensation for  a  crime,  {oompmioHo  delicti  ;) 
the  price  or  value  of  a  thing ;  {preiium  reu) 
Spaman.  Wergild^  the  value  or  price  of 
a  man  slain ;  orfgUdj  the  value  of  a  beast 
slain;  angildy  the  dn^le  value;  twigild^ 
double  the  value ;  trigM^  triple,  d^c  Id. 
See  Gild,  Wergild,  Off  gild,  Angild,  Twi- 
gad,  Trigild,  Octogild,  NovigUd. 

GELDABIUS.  L.Lat  In  old  English 
law.  Taxable ;  geldable.  Mmn.  in  Scacc, 
M.  10  Edw.  L 

GELDABLS.  L,  Fr.  liable  to  pay 
geld;  liable  to  be  taxed.  £elkam.  See 
Gildable.    Crojt  est  en  geldable.    M.7Sdw. 

in.  87. 

QEhDim,  ffeltum,  CMduB.  KLat  In 
old  English  law.  Geld,  or  gild.  Spelman. 
See  Geld. 

GELINA  LLat  In  old  records.  A 
bundle  or  skesf  of  grain.    Spelman. 

GELINE.  L.  ft.  [from  Lat  gallina.] 
Ahen;  a  fowl     Veark  M.  11  Hen.  YL  4. 

GEMMA  Lat  In  the  civil  law.  A 
i;eiii ;  a  piseeioiisslione.  Gems  were  distin- 
guished by  tbeurteuispareoey;  suohasem- 
•eralds,  eiay§obUa^MmdkjsU.  Dig.  84.  d. 
19.  17. 


GEMOT,  GemoU,  or  Mote.  Sax.  [bom 
gemettan,  to  meet  or  assemble;  L.  Lat. 
gemotuni,']  In  Saxon  law.  A  public  meet- 
ing or  assembly,  {conventiue  puHicue ;)  a 
court,  or  judicial  tribunal,  {mallum,  piaci- 
tum^  forum  juridicum.)  Spelman,  voc. 
Gemotum,  Used  in  various  combinations, 
as  witienagemot,  a  meeting  of  the  wise 
men ;  folcgemot,  orfolcmoie,  a  meeting  of  the 
people ;  eciregcmot,  a  meeting  of  the  shire, 
a  countv  meeting,  or  court ;  hundredgemot^ 
a  meeting  of  me  hundred,  or  hundred 
court;  tMirc20^e«3»o<,  a  ward  meeting;  kalir 
gemot,  an  ecclesiastical  meeting  or  court ; 
halmot,  a  hall  meeting,  or  court,  a  court 
baron;  swainegemot,  a  forest  court.  See 
these  words.  Ge,  in  this  word,  is  merely 
a  particle,  frequentiy  prefixed  to  Saxon 
nouns  and  verbs.  Spelman,  ub.  mp*  See 
Mote. 

GEMOTUM.  L.  Lat.  [Sax.  gem4>te, 
mote.]  In  Saxon  law.  A  public  meeting, 
or  court  Si  qui$  gemotum,  id  est  plaetr 
tusn,  eupersedeat  ter,  kc ;  if  any  one  shall 
absent  himself  from  court  three  times,  Ac 
LL.  Athelstan,  c  20.  Omnis  homopaeem 
habeat  eundo  ad  gemotum,  et  rediem  d$ 
gemote,  nidprobaluBfurf'uerit;  every  man 
shall  have  peace,  (tliat  is,  privilege  from 
arrest,)  while  going  to  court,  and  returning 
from  court,  unless  he  is  proved  to  be  a 
thiet    LL.  Edw.  Oonf.  c  35.     Spelman. 

GEN*.  An  abbreviation  of  generoeue, 
(q.  V.)     1  Instr.  Cler.  10. 

GENIAL'.  A  contraction  of  generalise 
(q.  Y^     1  Instr.  CUr.  10. 

GENEATH.  Sax.  In  Saxon  law.  A 
villein,  or  affricnltural  tenant,  {vilkmts, 
viUicus;)  a  hind  or  former,  (firmarius, 
rustieus.)    LL.Iws,  c  19,     Spelman. 

GENER.  Lat  In  the  civil  law.  A 
son-in-law;  a  daughter's  husbuid,  (Jilim 
vir.)  Dig.  88. 10.  4.  6.  And  see  Id.  oO. 
16.  136. 

GENERAL.  That  which  co^aprehends 
all,  the  whole ;  as  distingaished  from  spe^ 
dale  which  signifies  somewing  designed  for 
a  piuiicalar  purpose.  These  terms,  i^j^ied 
to  jurisdiction,  indicate  the  difference  be- 
tween a  legal  authority  extending  to  the 
whole  of  a  particular  subjeot,  and  one  limit- 
ed to  a  pifft;  and,  when  applied  to  tha 
terms  of  court,  the  occasion  upoo  whioh 
these  powers  can  be  respectively  exereised, 
Gardiner,  J.  1  Comstocl^s  R  Sd2. 

GENERAL  (or  PUBLIC)  ACT.  An 
act  of  the  legislature  which  r^pards  the 
whole  community;  a  universal  rule;  of 
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which  tbe  courts  of  Uw  arc  bound  to  take 
notice  judiciallj  and  ex  ojjkio.  1  BL  Com. 
85,  86. 

GEXERAL  AGENT.  A  pcrton  who 
it  anthomed  by  his  princifml  to  execute  all 
deeds,  sign  all  contracts,  or  purchase  all 
goods,  required  in  a  particular  trade,  busi- 
ness, or  employment  Story  on  Agency y  §  1 7. 

In  anotner  sense,  a  person  who  has  a 
general  authority  in  regard  to  a  particular 
object  or  thing.     /</.  g  18. 

GENERAL  AVERAGE.  In  commer- 
cial law.  A  contribution  made  by  the  pro- 
prietors in  general  of  a  ship  or  cargo, 
towards  the  loss  sustained  by  any  indm- 
dual  of  their  number,  whose  prope'rty  has 
been  roluntarily  sacrificed  for  the  common 
safety ;  as  where  in  a  storm,  jettison  is  made 
of  any  goods,  or  sails  or  masts  are  cut 
away  Uvandce  navis  causA^  (to  lighten  the 
vessel)  2  Steph.  Com,  179.  See  Average. 
To  constitute  a  case  for  general  average, 
these  things  must  concur:  1.  An  immi- 
nent common  peril ;  8.  A  voluntary  jettison 
to  avoid  this  peril ;  and  8.  The  success  of 
the  attempt  See  the  opinion  of  Grier,  J. 
1 0  Howard' M  B.  303.  See,  also,  the  opinion 
of  Lowrie,  J.  25  Penn.  St,  B.  372. 

GENERAL  CHARACTER.  See  Ofcor. 
aeter, 

GENERAL  DAMAGES.  In  pleading 
and  practice.  Such  damages  as  necessa- 
rily result  from  the  injury  complained  of^ 
and  which  may  be  shown  under  the  ad 
damnumy  or  general  allegation  of  damages 
at  the  end  of  the  declaration.  2  OreenUaf 
on  Ev,  §  254. 

GENERAL  DEMURRER.  In*  plead- 
ing. A  demurrer  framed  in  general  terms, 
without  showbg  specifically  the  nature  of 
tiie  objection,  and  which  is  usually  resorted 
to,  where  the  objection  is  to  matter  of  sub- 
stance. Steph, PUad.\^0--\^2.  I  Chitt. 
PL  663.     See  Demurrer, 

GENERAL  ISSUE.  luf^eading.  A 
short  general  plea,  in  actions  at  law,  deny- 
ing the  allegations  contained  in  the  plain- 
tifi''s  declaration^  in  summary  terms,  and 
concluding  with  a  tender  of  issue.*  Stepk, 
PL  155.  3  Stepk.  Com.  676.  1  Chitt 
PL  472.  It  is  cidled  the  general  issue,  ac- 
cording to  Mr.  Stephen,  because  the  issue 
that  it  tenders,  involving  the  whole  decla- 
ration, or  the  principafpart  of  it,  is  of  a 
more  general  and  comprehensive  khid  than 
that  usually  tendered  by  a  common  tra- 
rerse.     Stepk.  PL  ub.  sup.     See  Itnte^ 


GENERAL  LAND  OFFICE.     A  de- 

partment  of  the  government  of  the  United 
btates,  under  the  supervision  of  an  officer 
called  the  commissioner  of  the  general 
land  office,  having  charge  of  tiie  sarveyii^ 
and  sale  of  the  public  lands  of  the  United 
States,  and  Uie  issuing  of  patents  for  all 
grants  of  land  nnd^  &e  authority  of  the 
government  See  Act  of  Congrem^  July  4, 
1836,  sess.  1,  ch.  352.  And  see  Acts  of 
April  25,  1812,  and  March  24,  1824. 

GENERAL  LEGACY.  A  pecuniary 
legacy,  payable  out  of  the  genml  assets 
of  a  testator.  2  BL  Com.  512.  Ward  on 
Legaeiefy  1,  16. 

GENERAL  LIEN.  The  right  which 
the  bailee  of  a  chattel  has  to  retain  posses- 
sion of  it  from  the  own^,  until  payment 
be  made  not  only  for  t^e  particular  artide, 
or  some  labor,  service  or  expense  po^ 
formed,  incurred  or  laid  out  upon  or  k 
relation  to  it,  but  of  any  balance  that  may 
be  due  on  general  account  in  the  same  line 
of  busmess.*  2  St^h.  Com.  132.  See 
Lien.  

GENERAL  OCCUPANT.  Atcommoa 
law,  where  a  man  was  tenant  pur  eaUer  t% 
or  had  an  estate  granted  to  himself  <miy, 
(without  mentioning  his  heirs,)  for  the  Ife 
of  another  man,  and  died  without  afieia- 
tion  durii^  the  life  of  eeetuy  que  rie,  or  lim 
by  whose  me  it  was  holden,  he  that  coidd 
first  enter  on  the  land  might  lawfully  ntiii 
the  possession,  so  long  as  cestuy  que  m 
lived,  by  right  of  occupancy,  and  was  hence 
termed  a  general  or  conomon  occupant  2 
BL  Com.  258.  1  Stepk.  Com.  415.  2 
Crabb'i  Real  Prop.  70,  §  1049.  Bat  this 
right  of  general  occupancy  was  taken  away 
by  the  statutes  29  Car.  EL  a  3,  and  14 
Geo.  IL  c  20.     Id.  ibid. 

GENERAL  PARTNERSHIP.  A  part- 
nership in  which  the  parties  cairj  on  all 
their  trade  and  businesB,  whatever  it  may 
be,  for  the  joint  benefit  and  profit  of  all  the 
parties  concerned,  whether  the  capital  stock 
be  limited  or  not,  or  the  contributions 
thereto  be  equal  or  unequal  Story  on 
Partn.  §74. 

GENERAL  SHIP.  In  maritime  law. 
A  ship  employed  as  a  general  carrier. 
McCuUockU  Did.— A  ship  op^  to  all 
merchants ;  as  distinguished  m>m  a  ckar- 
tered  ship,  which  is  contracted  for  by  one 
or  more  exclusively.  When  the  sooda  ef 
several  merchants,  unconnected  with  ea^ 
other,  are  ladm  on  board  without  any  par- 
ticular contract  of  afteightment  with  any 
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individual  for  the  entire  ship,  the  vessel  is 
called  a  general  ship.  3  Ktnft  C<mi,  202. 
2  Steph.  Com.  184.  SmitKa  Merc.  Law, 
175. 

GENERAL  (or  PUBLIC}  STATUTK 
A  statute  relating  to  the  whole  community, 
or  concerning  all  persons  generally,  as  dis- 
tinguished from  a  private  or  specif  statute, 
4  Co.  76  a,  Holland' BcoH.  1  Bl  Com. 
85,  86.     Dwarris  on  Statutes,  629. 

GENERAL  VERDICT.  In  practice. 
The  ordinary  verdict  delivered  orally  by  a 
jury  in  civil  actions,  in  which  they  Jind 
generally  "for  the  plaintiff,"  or  "for  the 
defendant,"  and  which  is  entered  on  record 
in  the  terms  of  the  issue  or  issues  referred 
to  them.  2  TidcTs  Fr.  869.  1  Arch. 
JPr.  213. 

GENERAL  WARRANT.  A  process 
which  formerly  issued  from  the  state  secre- 
tary's office  in  England,  to  take  up,  (with- 
out naming  any  persons  in  particular,)  the 
author,^  pnnter  and  publisher  of  certain 
libels  specified  in  it  It  was  declared  ille- 
gal and  void  for  uncertainty  by  a  vote  of 
the  House  of  Commons.  Com.  Joum.  22, 
April,  1766. 

GENERALE.  L.  Fr.  General.  Gene- 
rale  rule  de  ley  est  que,  do.  Britt.  c.  121. 
Generalement ;  generally.     Id.  foL  3. 

GENERALE.  Lat  General ;  a  gene- 
ral thing. 

fieHerale  nihil  certom  [eerti]  implieat. 
A  general  expression  imphes  nothing  cer- 
tain. 2  Co,  34  b,  DoddvngUnCs  case.  A 
general  recital  in  a  deed  has  not  the  effect 
of  an  estoppel  Best  on  Svid.  408, 
§  370. 

fienenle  tantun  ralet  in  generalibos, 
qnantom  singnlare  in  singnlis.  What  is 
general  is  of  as  much  force  among  general 
filings,  as  what  is  particular  is  among 
things  particular.  11  Co.  59  b,  Fbster's 
case. 

Generale  dietnm  generaliter  est  inter- 
nretandnnit  A  general  expression  is  to  be 
interpreted  generally.  8  (Jo.  116  a,  Botit 
ham^s  case. 

GENERALIA.  Lat  (pL  of  generale.) 
General  things. 

Oeneralia  snnt  praponenda  singnlaribns. 

General  things  are  to  be  put  befbre  par- 
ticular things.     Branch.  Princ.    Gettfralia 

proeedant,  sneeialia  Mqnnntnr.  *  General 
things  precede,  special  things  follow.  Id. 
fieneralia  ipeeialibDi  ion  derogant. 
General  things  do  not  derc^ate  from,  or 
affect    things    speciaL    Jimf.  Cent.   120, 


ctt^  41.  Applied  to  a  general  statute 
passed  after  a  special  one.  Id.  ibid.  See 
Genus. 

fieneralia  Terba  snnt  generaliter  Intel- 
ligenda.  General  words  are  to  be  under- 
stood generally,  or  in  a  general  sense.  3 
Inst.  76.     Broom^s  Max.  [602.] 

Oeneralibns  speeialia  derogant.  Special 
things  take  from  generals.  Houkerst. 
Max.  51. 

GENERALIS.  Lat  General  Gene- 
ralissimum  ;  most  general.  2  Bl.  Com.  19. 

fieneralis  elansnla  non  porrigitnr  ad  ea 

5n»  antea  speeialiter  snnt  eomprehensa. 
L  general  clause  does  not  extend  to  those 
things  which  are  previously  provided  for 
specially.  8  Co.  164  b,  AlthamU  case. 
Therefore,  where  a  deed  at  the  first  con- 
tains special  words,  and  afterwards  con- 
cludes in  general  words,  both  words,  as 
well  general  as  special,  shall  stand.  Id. 
ibid. 

fieneralis  regnla  generaliter  est  intelligenda. 

A  general  rule  is  to  be  understood  gen- 
erally.    6  Co.  66. 

GENERALITER.  Lat  [from  gene- 
ralis,  q.  v.]     Generally.     Dig.  50.  17.  78. 

Generaliter  dieta  generaliter  snnt  Inter- 
pretanda.  Things  expressed  in  general 
terms,  are  to  be  interpreted  generally. 
Shep,  Touch.  88.  Another  form  of  this 
maxim  is,  fieneraliter  dietum  generaliter  in- 
terpretandnm.    i  Bden,  96. 

GENEROSUS.  L.  Lat  Gentleman; 
a  gentleman.    Spelman.    7  Bast,  389,  ai^. 

GENEROSA.  L.  Lat  Gentlewoman. 
Cowell.     2  Inst.  668. 

GENICULUM.  L.Lat  In  old  feudal 
law.  A  generation ;  a  degree  of  consan- 
guinity. Feud.  Lib.  1,  tit  1,  §  5.  L. 
Longob.  Hb.  2,  tit  14, 1.  1.     Spelman. 

GENS.  Lat  In  Roman  law.  A  class 
or  clan ;  a  subdivision  of  the  Roman  peo- 
ple next  in  order  to  the  curia,  (q.  v.)  and 
which  was  again  subdivided  into  famUice. 
Adam^s  Horn.  Ant.  Z4t.  Calv.Lex.  Brande. 
See  Familia. 

A  people  or  nation.     See  Chntes. 

GENTES,  (pL  of  gens.)  L.  Lat  Peo- 
ple. Contra  omnes  gentes;  against  all 
people.  BriMt.  foL  37  b.  Words  used  in 
the  clause  of  warranty  in  old  deeds. 

GENTLEMAN.  [L.  Fr.  gentH-homme  ; 
L.  Lat  generosus.l  A  title  in  England, 
ranking  next  below  esquire.  1  Bl.  Com. 
405,406.  Spelman,Yoc.  Generosus.  Mr. 
Barrington  conjectures  that  the  term  gen- 
tleman properly  sonifies  he  who  has  a  sur- 
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BioM,  or  ChuI^  Bame,  [from  Mit,  a 
fiuBily,]  or  diBUngouhed  from  u«  m»* 
ple-komme,  who  had  no  sunuune.  06«. 
^tet  888. 

GKXTLEWOMAN.  A  title  givea  to 
women  in  EngUnd,  corresponding  with 
gentleman.     See  Osmtnmu 

GENTS,  Omim,  OtnU,  Otnim,  Oemu, 
GUfo,  L  Fr.  [L  Lat  ^mteM^  q.  v.]  In 
old  English  law.  People ;  persona ;  folk. 
De$  gents  de  la  viile  ;  the  people  of  the 
town.  StaL  Weiltm.  1,  c  7.  Lei  lay$ 
gents  fme  m  mmt  ajfprmi  4m  la  Uw  ;  the 
comiaoB  people  who  are  not  Warned  in  the 
Uw.  UtL  sect  831.  Artie,  tup.  Chart 
c  8.  ToaU  auUrM  gentes  de  mommd  ;  aU 
other  people  of  the  world.  StaL  Mod. 
Lev.  Fimu,  Gentx  maladet ;  aick  people. 
BriiL  c  91.  Geati  arragti;  insane  per- 
sons. Id.  c.  34.  Gents  meiU  demarauntz 
en  payi  ;  persona  not  residing  in  the  conn- 
try  or  neighborhood.  /</.  c  21.  Used  by 
Britton  in  the  sama  senteooe  with  people. 
Id.  ih.  foL  3d. 

The  singular  gent  also  sometimes  occnia 
in  the  books.  Cetuc  qtte  endarment  la  gent ; 
those  who  charm  the  peo|^e.  BriiL  c.  15. 
Detgarm^  de  forte  gent ;  onprovided  with 
brave  people,     /i.  c.  123. 

GENUS.  Lat  In  the  civU  law.  A 
general  cbws  or  dinsioa^  comprising  several 
speciea.  In  toto  jure  gneri  per  epedem 
aerogatur^  et    illud   poHmimwm  habehir 

ri  ad  tpeciem  directum  $$t ;  throughont 
laWf  the  species  takes  from  the  geaos, 
and  that  is  most  particularly  re^ffded 
which  refers  to  the  q^ectes.  Dig.  M. 
17.  80. 

A  man's  lineage^  or  direct  descendants. 
Blaek$L  Law  Tr.  4.    Bee  Calv.  Lex. 

GENUa  Lat  A  general  word.  4 
Cb.  78  a. 

GEOLK    LFV.    ApriMm.    Kelham. 

GSREPA,  Grefa,  Befa.  Sax.  [from 
gerefm  or  rea^  to  exact  or  take  awqr*] 
In  Saxon  law.  G^ve,  rofe  or  leere;  a 
ministerial  officer  of  high  antiqni^  in  Eng- 
land; answering  to  the  gnufe  or  graf(jgra' 
/o,)  of  the  early  continental  nations  The 
tetm  was  applied  to  variotta  giadea  ef  offi- 
cers, (rami  the  scyre^er^  $hire-gr^  or 
ihire-revCf  who  had  <3haige  of  the  eonnty, 
(and  whose  title  and  ofloee  banre  been  per- 
petuated in  the  modem  «W(^,)  down  to 
the  iun-ferefa^  or  town-feevoi  and  lower. 
Speknan  r^oc.  ffra/U^)  soppoaes  it  to  have 
properly  denoted  an  officer  employed  to 
oolleot  taxea,  or  fxMa  dmeOf  (ad  Jura  JU- 


ealia  ejrigenda.)     1  Sp$ne£»  Ckmntmry^  <0, 
See  Grajio,  Ortwe,  Beeoe. 

A  steward  or  snpefimt^Adent  Sax. 
Evang.  MatL  xx.  8. 

GBRECHTSBODE.  Bdg.  InddKew- 
Tork  law.  A  court  messenger  or  een- 
stable.  aCaUagkam!$  NrnD^eOmiamde, 
Ld22. 

GERSNS.  Lat  Ffroa  gtrert,  to  bear.] 
Bearing.  GertuB  iatmm;  bearing  date^ 
1  Ld.  Bagwi.  388.     Hok  19. 

GEREBE.  Lat  To  bear  or  cany ;  ta 
behave  or  conduct;  to  act,  strictly,  wkh- 
oot  words.  See  D^  50.  18.  19.  Pre 
kmrtde  gtrmre  ;  to  act  as  heir.  InA  2. 10. 
8.  Pro  kmr$de  mere  e$i  pro  domim 
eer^e ;  to  act  as  heir  is  to  aet  aa  owner. 
Id.  ibid.  Catv.  Lex.  Oerit  pro  kmreii, 
BracL  foL  70  b. 

To  manage,  or  administer.     Cola.  Lex. 

GERMAN.  [Lat  germmnut,  q,  ▼.]  Of 
the  whole  blood;  of  the  neaieet  diOgrae. 

GERMANUS.  Lat  Deacendedoftha 
same  stock,  or  from  the  same  ooaple  of  an- 
cestors; oi  the  whole  or  faVL  blood.  1 
Mackeld.  Civ.  Law,  140,  §  133. 

GERMEN  TERR^  Lat  A  ^iroal 
of  the  earth.  A  joung  tree»  ao  eaDtd. 
Baeon'i  Works,  iv.  2ia 

GERMINa     Young  trees.  AmtbLUt 

GERONTOCOMIUM.  Gx»co>Ijit  [tai 
Gr.  ycf«rr»c«^(i«v,  *  frt>m  yifM#%  old,  tti 
cflpiM,  to  nurse  or  take  care  o£]  In  the 
civil  law.  An  institution  or  boapital  lor 
taking  care  of  the  old.  Cod.  1.3.  46.  L 
Calw.Lex. 

GERSUMA«  Sax.  and  L.  LaL  InoH 
English  law.  A  price,  reward  or  sum  of 
money;  ($umpius, prmmimm  ;)  th^  gicjater 
and  better  part  of  goods.  Spelmmm,  Ckfrm. 
Sax.  A.  D.  1035«  1065,  cited  ibid. 

A  fine  or  considen^on  pmd  for  athn^ 
The  word  ia  used  very  freqnently  in  tittt 
sense  in  old  charters.  Sciatis  me  pro  M 
/•6m  qua$  J^.  miJU  dodii  im  gerHniaam,  de- 
diue,  eoneiMtiiw,  kc  ;  Know  ye  tlui  I»  fat 
so  many  pounds  which  N.  b^s  given  me 
for  a  gereume,  have  given,  grsntfiMlj  4c. 
Sp^mem. 

A  fine,  amerciament  or  eompenattkion 
for  aa  olhaee.    Spdmem. 

Thiaword  is  writUn  by  Mattliew  Psria 
gerBoma.  CheuHmtygromomeuiAgmmmr 
m4  are  other  forata  of  It ;  bat  thcae  are 
pronounced  by  Mr.  Bloui^  to  be  eotn^ 
tiona.  Blommfe  J^omolts,  (ed.  1691,) 
Advertisement 

GEBSUMAEIU&    h.  Lat  [frmn  gm- 
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8uma,  q.  r.l  In  old  English  law.  Fina- 
ble, or  liaole  to  be  mulcted,  fined  or 
amerced  at  the  discretion  of  the  lord. 
Cowell, 

GESKERECH.  L.  Fr.  The  month  of 
August.     Kelham, 

GEST.  Sax.  In  Saxon  law.  A  gnest 
A  nanae  given  to  a  stranger  on  the  seetmd 
niffht  of  hi«  entertfdnment  in  another's 
house.  TttHi  vight  geat  LL.  Edw.  Conf, 
e.  17,  apud  Spelman^  voc  Homehyne. 
Bracton  writes  the  word  gu»L  Bract,  fol. 
134  b.  €h9te  is  the  form  in  Britton. 
Britt.  e.  12. 

GESTIO.  L  Lat.  [from  gerere,  to  be- 
have, act  or  do.]  In  the  civil  law.  Beha- 
viour, or  conduct     See  GesHo  pro  hcerede. 

Management  or  transaction.  Negotio- 
mm  gesHo;  the  doing  of  another's  bnsiness ; 
an  interference  in  the  affairs  of  another 
in  his  absence,  from  benevolence  or  friend- 
ship, and  without  authority.  Big,  S,  5.  45. 
2  Ken  fa  Com.  61 »,  note, 

GESTIO  PRO  HJEREDE.  L.  Lat 
In  the  civil  law.  Behaviour  as  heir ;  that 
conduct  by  which  an  heir  renders  himself 
Hi^le  for  his  ancestor's  debts ;  as  by  taking 
possession  of  title  deeds,  receiving  rent^ 
cultivating  land,  4rc.  BeirsDkt.  I  Forbes* 
Inat  part  3,  b.  2,  p.  100.     See  Gerere. 

GESTOR.  Lat  [from  genere,  to  act.] 
In  the  civil  law.  One  who  acts  for  another, 
or  transacts  another^s  business.  Oalv.  Lex. 
See  NegoUorum  gestor, 

GESTUM.  Lat  [from  gerere,  to  do.l 
Done ;  a  thing  done ;  a  transaction.  Cod. 
T.  52.  6.  Strictly,  a  thing  done  without 
words,  and  so  distinguished  from  actttr/ij 
(q.  V.)  A  distinction  was  sometimes  made 
in  the  civil  law,  between  this  word  and 
/aetum.    Gains,  however,  in  the  Digests, 

nnounces  this  to  be  subtle,  (auhtilia)  and 
ds  that  practically  there  was  no  dif- 
ference between  them.     Big.  50.  16.  58. 

GESTUM,  Geaia.  L.  Lat  In  old  Eng- 
lish law.  Yeast ;  barm ;  the  flower  or 
froth  of  ale  or  beer.  Stat.  Aaaia.  Pan.  et 
Cerma.  51  Hen.  IIL  Spehnan.  Fleta, 
lib.  2,  c  10.  Otherwise  called  levanum, 
leaven.     Id. 

GESTUS.  Lat  [from  gerere,  to  con- 
duct ;  L.  Fr.  geat,  gette.']  la  old  English 
law.    Behaviour;  conduct     Bee  Be  geaHi 

GETTER.  L.  Ft.  To  throw  or  cast 
GHte  ;  cast,  (as  an  essoin.)  Britt.  c  74. 123. 

Tb  bring.  Et  getta  lea  fmta  en  c&wrt, 
Taarb.  M.  la  H«n.  VL  #. 


GEVILLOUMS.  Sc.  In  old  Scotch 
law.  Gaolers.  1  Pitc.  Crim,  Triala,  part 
2,  p.  284. 

GEWITNES8A.  Sax.  In  Saxon  hw. 
The  giviM  of  evidence.  LL.  Ethelred.  c 
2,  ajntd  Jmrompton. 

GEWRITK  Sax.  Writings.  Deeds  or 
charters  were  so  called  among  the  Saxons. 
1  Beevea^  Hiat  Eng.  Law,  10.  Crabb'a 
Hist.  14.     See  Landhoc. 

GIEU,  Gen.    L.  Fr.    A  Jew.    Kelham. 

GIFT.  [L.Lat  donatio;  L.  Fr.  dm, 
done.']  A  voluntary  and  gratuitous  con- 
veyance, or  transfer  of  lands  or  goods  from 
one  to  another,  not  founded  on  the  con- 
sideration of  money  or  blood.*  2  Bl.  Com. 
440.  2  8tepk.  Com.  102.  2  KenCa  Com. 
437. 

In  English  law.  A  conveyance  of  lands 
in  tail ;  a  conveyance  of  an  estate  tail,  in 
which  the  operative  words  are  "  I  give," 
{do,)  or  "  I  have  riven,"  {dedi.)  2  Bl.  Com. 
316.  1  Stepk.  Com.  478.  See  Bonatio, 
Bone. 

%•  In  a  ^neral  sense,  a  gift  is  the  most 
comprehensive  kind  of  transfer  in  law.  ITie 
ancient  conveyances  of  land  in  England 
were  neariy  aU  gi/ta.  Bracton  calls  dona- 
tio {gift)  the  most  important  and  distin- 
guished, as  well  as  tne  most  ordinary 
method  by  which  property  could  be  ac- 
quired. Inter  aliaa  cauaaa  acquiaitionia 
magna,  celehria  etfamoaa  eat  cauaa  donatio- 
nis,  <S^.  Quia  per  earn  magia  acguirituret 
acepiua  quam  per  aliam,  ic.  Bract,  fol. 
11.  /  give,  {do,)  is  the  term  constantly 
employed  by  the  same  writer  in  his  exam- 
ples of  the  most  free,  large  and  absolute 
kind  of  conveyance.  Id.  fol.  17.  Gift* 
indeed,  at  this  time,  expressly  included 
conveyances  in  fee  simple,  as  well  as  fee 
tail  Bonationum,^  quoedam  ahaoluta  et 
larga,  et  quoadam  atricta  et  coarctata,  aicut 
eertia  hasredilua.  Id.  foL  11  b.  Afterwards, 
the  term  gift  came  to  acquire  the  peculiar 
and  technical  meaning  now  appropriated 
to  it  in  the  English  law  of  real  estate,  being 
restricted  in  its  application  to  estates  tail ; 
the  distinction  bemg  made  between  a  gift 
in  tail  and  a  feoJFment  in  fee.  Hie  latter 
conveyance*,  however,  continued  to  he  called 
a  gift  {donatio  feudi,)  and  its  aptcst  word 
was  do,  (I  give,)  or  dediy  (I  have  given.) 
2  Bl.  Com.  816,  310.    See  Grahntoua. 

GIFT  OF  PERSONAL  PROPERTY. 
A  vohmtary  and  patnitous  traasfer  of  a 
chattel  or  chose  m  action ;  whieh,  to  be 
valid  and  binding,  most  either  be  accompa- 
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filed  bj  the  tolemnity  of  s  deed^  or  bj  thit 
of  actaal  deliverr  of  poMessioiL  2  Stepk, 
Cam.  103.  2  BL  Com.  4i0, 441.  2  Kenfi 
Cam.  437—448.  United  StaU9  Digett, 
Gift     Seei>oiui^ 

GIFTA  AQU^  L  UL  In  old  re- 
cords. A  stream  of  water.  BhunL  8 
Man.  Angl.  cited  ibid. 

GILD,  ChiUd,  Odd.  Sax.  [from  gtl- 
dan^  or  gyldan^  to  paj ;  L  Lat.  ^i/cfo,  gil- 
dum."]  Id  Saxon  Uw.  A  tax  or  tribate. 
SpelmoHy  voc  Otldum.  Camd.  Brit.  135, 
139, 159,  kc  See  (?«^  Hence  ^r»^(ia5^, 
taxable. 

A  fine,  molct,  or  amerciament ;  a  sa^s- 
faction  or  compensation  for  an  injury. 
Cramptan,  Juruld.  191.  Spelman,  voc  Otl- 
dum.   See  Wergild^  Orfgtldy  Angild^  Ac 

A  fraternity,  society,  or  company  of  pei^ 
sons  combined  tosetber,  nnder  certain  re- 
golations,  and  wiUi  the  king's  license,  and 
so  called  because  its  expenses  were  defray- 
ed by  the  contributumt^  (jpddy  gildy  Sax.  a 
payment,)  of  its  members,  (quod  ex  con- 
jeciU  peeuniU  9od4diUi  impendio  tubminU- 
tratur,)  Spelman,  ub.  iup.  Termes  de  la 
Ley.  In  other  words,  a  corporation ;  called 
in  Latin  iocietas^  collegium^  fratria^  fraUr- 
mtaSy  9odalitium,  aduncUio;  and  in  foreign 
law,  gildania.  Spelman^  ub.  $up.  There 
were  various  kinds  of  these  pildtf  as  mer- 
chant, or  commercial  pildsj  religious  gilds, 
and  others.  8  Tumer^M  MUL  Anglo-Sax. 
98.  3  StepK.  Cam.  173,  note  («).  See 
OUda  Mercatoria. 

A  friboiv,  or  decennary ;  called  by  the 
Saxons  gySUcipes,  and  its  members  gil- 
doneMy  and  cangildanet.     Spelman^  ub.  iup, 

GILDA,  Ouilda.  L.  Lat  In  old  Eng- 
lish law.  A  gild  or  guild;  a  company 
or  corporation.  Spelman,  voc  Oeldum. 
BrowfU.  part  2,  286. 

GILDA  MERCATORIA.  L.  Lat  A 
gild  merchant,  or  merchant  gild ;  a  gild, 
corporation,  or  company  of  merchants. 
Beg.  Oria.  219  h.  2  Ld.  Raym.  1134. 
1  Spenc^i  Chancery,  55.  8  Co.  125  a.  If 
the  king  grants  to  a  set  of  men  to  have 
gildam  mercatariam,  this  alone  is  sufficient 
to  incorporate  and  establish  them  forever. 
10  Co.  30.  1  Boll.  Abr.  513.  •  1  BL  Com. 
473,  474. 

GILDABLE,  OuildabU,  Otldable.  [from 
Sax.  gildf  or  geld,  qq.  v.]  In  old  English 
law.  Taxable,  tributary  or  contributory; 
liable  to  pay  tax  or  tribute.  CauM. 
Blount  Stat.  27  Hen.  YUL  c  26.  8  Co. 
125  a. 


GILDALE.  [from  Sax.  geld,  a  pig- 
ment] In  old  English  law.  A  compoUr 
tion,  where  every  one  paid  his  share. 
Cowell.    BlowU. 

GILD-HALL    Bee  OMUd-halL 

GILDHALLA,  Ouildhalda.  L.  Lot 
Igjida  aula  or  h4dku\  In  old  English  law. 
The  hall  or  place  of  meeting  of  a  gild; 
a  guild-haH  Spelman,  voc  CMdum.  Gild- 
holla  Teutonieorum ;  the  hall  or  place  of 
meeting  of  the  frtitemity  of  Easteiling 
merchants,  (or  merchants  of  the  Hanae- 
towns,)  in  London;  called  the  Stilyard. 
Spelman,  ub.  tup.  Cawell,  voc  OHd. 
Stat  22  ffen.  VIIL  c  8. 

GILD  MERCHANT.  A  company  of 
merchants.     See  OUda  mercatoria. 

GILDO.  L  Lat  In  Saxon  law.  A 
member  of  a  gild  or  friborg.  Spdmrnn, 
voc  Oeldum. 

GILDRENT.  A  rent  payable  by  any 
gild  or  fraternity.     Blount 

GILDONIA.  LLat  In  old  Europea 
law.  A  gild  or  company.  Spehman,  voc 
Oeldum.  This  word  is  of  fr^aent  occu- 
rence in  the  laws  of  the  Franks,  Lombards, 
and  other  eariy  nations  of  Europe.  Id.  ^id. 

GILOUR.  LFr.  A  cheat  or  dec^To: 
Applied  in  Britton,to  those  who  8old£d» 
or  spurious  things  for  good,  as  pewter  kt 
silver  or  latten  for  gold.     Britt.  c  15. 

GIPPEWICUS,  Oipwicue,  Gippus.  L 
Lat  Ipswich,  in  EngUmd.  2  Ld.  Baym. 
1239.     2  Salk.  434. 

GIRTH  AND  SANCTUARY.  LioU 
Scotch  law.  An  asylum  given  to  murdo^ 
ers,  where  the  murder  was  committed  wxdt- 
out  any  previous  dedgn,  and  in  ckamde 
mella,  or  heat  of  passion.     BelTs  Diet 

GISARMES,  Ouiearmee.  L.  Fr.  [L 
Lat  giearma.'\  In  old  English  statntea. 
A  kmd  of  axe  or  halbert ;  a  bifl.  StmL 
Winton.  13  Edw.  L  Spelman.  SeeFleia, 
lib.  1,  c  24,  §  12.  Eelfaam  describes  it  aa 
*'  a  ndlitary  weapon  like  a  lance  or  long 
bayonet" 

GISER,  Oyeer.  L  Fr.  [from  Lat  ja- 
cere."]  In  old  English  law.  To  Be  Gteer 
h  meaeon;  to  he  or  lodge  at  a  bouse 
Stat.  Wettm.  1,  c  1.  OiSer  en  langamr; 
to  lie  sicL  Britt  c  115.  OimaaUe  am 
fount;  lying  at  the  bottooL  Id.  cl^  Ne 
gist  en  le  boueke ;  it  does  not  lie  in  the 
mouth.  lAtt  sect  58,  149.  literaDy 
rendered  in  the  Latin  of  the  statote  oif 
Westminster  2,  ^c  9,)  non  jaeei  in  art. 
The  English  of  tkis  phrase  ia  atill  laed. 
Oimmt;  (they)  lie    JjUL  aect  10. 
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T6  lie,  as  an  action ;  to  be  competent 
Ou  omM  ne  gist  paint ;  when  an  assise 
does  not  lie.  Briit.  c.  43.  Ou  gist  at- 
ieynte.  Id.  c  98.  Le  action  bien  gist ; 
the  action  well  lies.     Freem,  1. 

GISSANE.  8c.  In  old  Scotch  law. 
Child-bed.  Usually  written  gizzene^  or 
jizgen,  fipom  0.  Fr.  gisante,  a  woman  lying 
in  the  straw.  1  Fitc,  Or.  Trials,  part  1, 
p.  51,  note. 

GIST  (or  GIT)  OF  AN  ACTION. 
The  matenal  point  on  which  the  action 
lies.  6  Mod.  306.  1  Stra.  574.  «  The 
escape,  is  the  gist  of  the  action.''  Holt, 
C.  J.  5  Mod.  9. 

GISIL,  Gisilis.  L.  Lat  and  Lomb.  In 
old  European  law.  A  witness ;  a  pledge 
OP  hostage.  LL. Longob.  lib. 2,  tit  15, Ll. 
Spelman. 

GIT.  See  Oist.  «  The  per  quod  makes  the 
git  of  the  action."  Holt,  C.  J.  12  Mod.  266. 

To  GIVE.  jXat  dare.^  I  give,  (do  ;) 
I  have  given,  (dedi.)  The  emphatic  and 
apt  words  of  ancient  deeds  of  gift  See 
Gift,  Do,  Dare,  Dedi.  The  word  give,  in 
a  conveyance,  no  longer  implies  or  imports 
in  England  a  covenant  in  law,  as  it  formerly 
did.  Stat.  8  &  9  Vict,  c  10,  8  6.  Arch- 
bold*s  Land,  d  Ten.  67,  68.  The  old  Eng- 
lish rule  is  still  followed  in  some  of  the 
United  States.  See  2  Milliard's  Real  Prop. 
365,  366. 

The  word  give,  in  a  contract,  does  not 
import  a  mere  gratuity.  "  To  give  flour  for 
wheat,"  is  to  give  it  in  consideration  and  as 
an  equivalent      See  2  Comstock^s  R.  156. 

GIVEN.  [Lat  datum,  Fr.  done,  qq.  v.] 
Anciently  written  yeoven,  and  yeuen,  (qq.  v.) 

GLADIUS.  Lat  A  sword.  An  an- 
cient emblem  of  defence.  Gladius  signi- 
JirAit  defensionem  regni  et  patrics.  Bract 
foL  5  b.  Hence  the  ancient  earls  or  comites, 
(the  king's  attendants,  advisers,  and  asso- 
ciates in  his  goriremment,)  were  made  by 
being  girt  with  swords.     Id.  ibid. 

The  emblem  of  the  executory  Dower  of 
the  law  in  punishing  crimes.  4  Bl.  Com. 
177.     See  Jus  gladti. 

GLANS.  Lat  In  the  civil  law.  Acorns 
or  nuts  of  the  oak  or  other  trees.  Brisso- 
nius. 

In  a  larger  sense,  all  fruits  *of  trees. 
Glandis  nomine  omnes  /ruetus  continentur. 
Dig.  43.  28.  Id.  50.  16.  236.  1.  Glans 
€aduca;  fruit  which  falls  from  the  tree. 
Dig.  50.  16.  30.  4. 

GLANS.  Lat  In  old  English  Uw. 
Acorns,  nuts  or  mast  of  the  oak  and  other 


trees,  as  the  chestnut  and  beech.  It  seems 
to  have  included  any  produce  of  trees  that 
might  be  fed  upon  by  animals,  as  distin^ 
guished  from  herbage.  Glandis  nomine 
continetur  glans  eastanea,  fagina,  ficus  et 
nuces,  et  alia  quceque  guce  edi  vel  pasci  po- 
terunt  prcBter  herbam.  Bract.  foL  226  b. 
2  Inst.  411. 

GLANVILLE.  The  author  of  the  most 
ancient  treatise  on  English  law,  written  in 
Latin,  about  A.  D.  1181,  under  the  title  of 
Tractatus  de  Legibus  et  Consuetudinibus 
AnglicB  ;  (A  Treatise  of  the  Laws  and  Cus- 
toms of  England.)  The  older  writers  are 
generally  agreed  that  this  was  Ranulphus 
de  OlanviUa,  chief  justitiary  of  England, 
to  Henry  II.  who  was  equally  eminent  as  a 
soldier  and  a  judge,  and  died  at  the  seige 
of  Acre,  in  1190.  Hoveden  in  Men.  II. 
Staunf.  Freer,  c  1,  foL  5.  Catlin,  C.  J. 
Flowden,  368  a.  Cov>ell.  8  Co.  pref. 
Crabb's  Hist.  Eng.  Law,  70.  The  same 
opinion  is  adopted  by  Spelman  and  Sir 
Matthew  Hale.  Hist.  Com.  Law,  c.  7.  Lord 
Coke  gives  the  arms  and  genealogy  of 
GlanvilTe,  and  speaks  with  the  greatest 
confidence  on  the  subject  8  Co.  ub.  sup. 
Mr.  Reeves,  however,  doubts  the  identity 
of  these  individuals,  and  thinks  that  the 
Glanville  who  wrote  the  treatise  might 
have  been  a  person  of  that  name  who  was 
a  justice  itinerant  1  Reeves^  Hist.  Eng. 
Law,  223. 

As  to  the  work  itself,  there  is  little  doubt 
of  its  being  the  most  ancient  treatise  on 
English  law.  Spelman  remarks  that  Glim- 
ville  was  the  first  who  attempted  to  make 
that  law  a  Ux  scripia,  or  written  law.  Hie 
cum  ad  suam  usque  cetatem,  iyp^ifoi,  id  est, 
non  scripta,  mansisset  maxima  pars  juris  * 
nostri,  omnium  primus  lyy^^w  reddere  ag- 
gressus  est  Spelmxin,  voce  Justitia,  Jus- 
titiarius.  But  it  possesses  a  higher  inter- 
est even  than  this,  from  the  fact  of  its  be- 
ing the  oldest  work  of  the  kind  in  Europe. 
Dr.  Robertson  observes  that  it  was  the 
first  undertaking  in  any  country  in  Europe, 
to  collect  into  one  body  the  customs  which 
then  regulated  the  administration  of  jus- 
tice, and  thus  to  render  the  law  fixed.  1 
Robertson^ s  Charles  Y.  Appendix,  Note  xxv. 
Defontaines,  the  oldest  law  writer  in  France, 
composed  his  Conseil  about  half  a  century 
afterwards.     See  Defontaines. 

GLEANING.  lie  gathering  of  grain 
after  reapers,  or  of  gram  left  ungathered 
by  reapers.  Held  not  to  be  a  right  at 
common  law.    1  H  Bl.  51. 
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OLBBA.  L«L  Ib  the  eiril  kw.  A 
tarf^  sod  or  dod  of  eartk 

The  soil  or  grofwd ;  cnltivsted  lend  in 
general  Cod,  Theodot.     See  AdscripHtiMM. 

In  old  EngliBli  law.  Chorch  land  ;  {$0- 
lum  ei  do8  ecclencf,)  Spelman,  See  GUbe. 
Land  to  which  the  adrowaon  of  a  church 
u  annexed.     FUta,  lib.  3,  c  2,  §  18. 

QLEBABIM.  L.  Lat  [from  ^Mo, 
q.  T.l  In  old  records.  Tnm  or  peat; 
peatlandfi.     1  Man,  Anpi,  920.     Caweil. 

GLEBE,  GlebHand.  [L.  Fr.  piebe ;  L 
Lat  gltbaA  In  ecclesiastical  law.  Church 
land ;  land  belonging  to  a  parish  church. 
Cowkl,  BlounL  A  portion  of  land  atr 
tached  to  the  benefice  of  a  rector  or  vicar, 
in  addition  to  the  parsonage  or  Ticarage 
hoose,  as  part  of  its  endowment  S  Steph, 
Cum,  113.  Anciently  called  do9  ecekmm, 
Lyndewode,  Prov,  lib.  S,  tit  de  eecle$,  adi- 
/£r.  §  I.  Spelman,  Com.  Dig,  I>isDle^ 
B.  2.  **  The  four  aickers  of  land,  qnhilk 
is  graimted  to  the  ministers  of  the  erangell 
within  this  land,  is  called  tau  gleebeJ"  Skene 
de  Verb.  Signif,  roc.  Mansns. 

GLOS.  Lat  In  the  civil  law.  A  hos- 
band's  sister.     Dig.  88.  10.  4.  6. 

GLOSS.  [L.  Lat  glosm,  q.  v.]  An 
annotation  or  comment  on  any  passage  in 
the  text  of  a  work,  for  the  purpose  c^  ex- 
planation. Particularly  applied  to  the 
comments  on  the  Roman  law.    See  Oloua. 

GLOSSA.  L.  Lat  Tfrom  Gr.  r><3m,  a 
tongue.]  A  rioss,  explanation  or  inter- 
pretation. The  gio$9a!  of  the  Roman  law 
are  brief  illustrative  comments  or  annota- 
tions on  the  text  of  Justinian's  collections, 
made  by  the  professors  who  taught  or  lec- 
tured on  them  about  the  twelfth  century, 
and  were  hence  called  glc9satori.  1  Mae- 
held.  Civ.  Lawy  66,  §  80.  Hiese  fosses 
were  at  first  inserted  in  the  text  with  the 
words  to  which  they  referred,  and  were 
called  gloeece  interlineares  ;  but  afterwards 
they  were  placed  in  the  margin,  partly  at 
the  side,  and  partly  under  the  text,  and 
called  glo99oe  margiruilea.  A  selection  of 
them  was  made  by  Accursius,  between 
A.  D.  1220,  and  1260,  under  the  title  of 
Ghimi  ordinariay  which  is  of  the  greatest 
authority.     Id.  ibid. 

61om  Tiperifla  nt  qm  eorroAt  riteen 
textll.  That  is  a  viperous  gloss  which 
eats  oat  the  bowels  of  the  text  10  Co. 
70,   C(ue  of  the  ManhaUea.    Otherwise 

exprcmwd,  Tipertii  Nt  expodtio  fm  eom- 
At  ftoen  terto.  ll  Id.  !»4  a,  Poudtef^t 
S  BuUtr.  79. 


OLOBBATOR.  U  IM.  [h^  gkmmi, 
q.  T.]  In  the  dvil  law.  A  coromeatalor 
orannotaftor.  A  term  anplied  to  the  pro- 
feasors  and  teachers  of  the  BcNnan  kw  in 
the  twelfth  century,  at  the  head  of  whom 
WW  Imerins.  1  MaehM.  Oh.  Let6f,  66, 
§80. 

GLOTJC.  Anabbrentt^on^  ^Anhw^ 
iria,  (Gkmcetter,)  in  old  EaMA  plead- 
ings and  records.  Towns.  PL  147.  1 
InH.  CUr.  28.  

GLOUCESTER  er  GLOCESTBR,  ^^ 
uU  of.  A  eelebrated  fogiiah  statale, 
passed  in  the  sixth  year  of  tiie  re%B  id 
Edward  L  It  is  composed  of  fifteen  ehsp- 
ters,  in  Lanr  French,  and  is  commented  on 
by  Lord  Coke  m  hts  seeond  Inatkote.  It 
was  the  first  staitHte  thai  gave  coats  n  ac- 
tions.     2  Reeved   Hitt  £ng.  Lmw,  144, 

GLTN.  In  old  Engtish  kw.  A  vaerr. 
Co.  lAU.  5  b. 

GO.  [Lat  ire;  L.  Fr.  mUr.^  In  ynt- 
tice.  To  be  dismissed  firoin  oont  ^  T« 
go  without  day,''  appfied  to  a  defmdaot,  n 
is  to  he  finaUy  disDusaed,  or  diaehaiyd 
from  tiie  action.  See  2>ay,  &Ki  inde  mm 
die. 

To  issue  fi^Mn  a  court  "The  esart 
said  a  mandamus  must  po.**  1  W.BL9^ 
"^K  mandamus  had  gone.^  Id.  6a.  "*! 
think  the  mandamus  ought  not  to  50.^ 
Lawrence,  J.  S  J^dt^  818.  ^LetaJi^cr- 
•edeat  go."  5  Mod.  421.  •*  The  wift  aar 
go:'     IS  C.B.  (0  J.  Seott,)  S«. 

To  rest;  to  proceed.  **The  easeef 
Buokhmd  9.  Tankard  goe9<m  thegtooodof 
more  or  less  difficulty ,**  4c  Lord  SBea- 
borough,  2  JSeut^  45a 

GOAT,  Oote.  In  old  EngiiA  kw.  A 
contrivance  or  atmctare  for  dndning  watef» 
out  of  the  knd  into  the  sea.  CaOis  dc^ 
scribes  ^lOflrff  as  ^  usual  enghies  erected  and 
built  with  portcullises  and  doors  of  tosher 
and  stone  or  brick,  mvented  first  in  Loirar 
Germany.'*  CaUm  on  Sewers,  [fl,jlI2, 
113.  Cowell  defines  ^oCf ,  a  ditdi,  sewer 
or  gutter. 

GOBBOTE.  Sax.  [from  OodL,midhok. 
a  fine,  or  amend.]  In  old  Engiii^  kw.  A 
fine,  or  jmercement  anciently  inmosed  fer 
offences  against  rdigion ;  an  eedeaiartftctl 
or  church  fine.     OoweiL    BlotmL 

GODGILD,  Godgeld.  Sax.  [fron  A< 
and  giU  or  gM,  a  pttyment]  In  Bam 
kw.  That  which  is  paid  or  omred  to  €Ml 
or  his  service.  LL.  Akwwd.  pi«C  J^tel- 
fiww,  Toe*  efWHPMM. 
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miyS  PENNY.  In  M  Bngllah  law. 
Earnest  money.    See  Dm^rim  Dei. 

^K>QINGS$X>LK  An  old  form  of  tiie 
irovfl  cwpkm^UooLf  (q.  y^     CawdL 

GOLDA.  L.  Lat  In  old  records.  A 
9iik  or  passage  for  wt^.  2  Jfcm.  Ai»ffL 
619.     (7(n<^/^ 

OOUOSMITHS'  NOXB&L  In  Endish 
bur^  Bimkers'  notes.  Odgkally  so  c^ed, 
b^eapde  the  bankers  of  liondon  were  origi- 
IMJly  goldsQuths  also.     WharUm^a  Lex. 

G01-IABDU9.  KLat  A  jester,  bnf- 
fo«ai  or  juggler.     Spelvum,  foc.  GoUar- 

GOOD.  lL.]k.h(mUen.]  YaUd;  snf- 
fioi^ttt  in  law;  effidctual;  unobjectionable. 

Besponsible;  solvent;  able  to  pay  an 
amomJt  specified 

Of  a  valae  conrespo&diiig  with  its  tensns; 
ootteolable.  A  note  is  said  to  be  good^ 
when  the  payment  of  it  at  matnrity  may 
be  relied  o^    See  36  Vermoni  JR.  406-41 3. 

GOOD  IN  PAJRT,  BAD  JN  PABT. 
An  infllmmeDt  may  be  ffood  in  part,  though 
void  for  the  residue.  See  8  JS;»e,  28},  286. 
Aa  to  the  Implication  of  this  role  to  vdun- 
Ifuy  wgnmomto,  see  Burrill  on  Asaigpr 
mmi$*  ;4iS    ji48. 

GOOD  ABEABING,  (or  ABEAB- 
ANOE.)  [Lat  &ontM  ^rea^tt^.  J  In  old  Eng- 
lish law.  The  exaet  carriaffe  or  behavioiir 
of  a  snbjeot  to  the  king  and  hk  liege  jieo- 
pie,  to  which  man  wece  sometimefianoient- 
fybomd,  iq^on  their  evil  coarse  of  Ufe  or 
loose  demeanor.  He  who  was  bound  to 
this  was  more  atrieUy  b<Hmd  than  to  the 
peace;  for  the  peace  was  not  broken  with- 
oDt  an  actnal  affiray,  battery,  4c. ;  but  this 
VDJghjt  be  £oifeite4  by  the  namber  of  a 
man's  compiay»  or  bv.his  or  their  weapons. 
i^oi^.  JBirenitdi.  bb.  2,  c.  2.  Oawell. 
Termei  de  hk  Ze^. 

By  the  statnte  84  Sdw.  Ili  c  Ji,  jus- 
tices  of  the  peace  were  empowered  to  bind 
over  to  the  good  behavionr  towards  the 
Mog  and  his  people,  all  them  thcU  be  not 
<^  good  fmyty  wherever  they  be  found. 
Blaokitone  refers  to  the  provisions  of  this 
atatute  as  still  in  force.  4  Bl.  dm.  256. 
Bat  according  to  Mr.  Stephen,  in  what 
manner  and  to  what  extoit  they  onght  at 
Ike  present  day  to  be  enforced,  may  be 
doubtful    4  Stsph.  Com.  317. 

GOOD  CONSIDBEATION.  A  consi- 
detatioA  of  blood,  or  of  natmral  love  and 
aflEeotidm;  as  where  a  man  grants  an  estate 
to  a  Aearrelataon,  being  founded  on  motives 
^  ffenerosity,  prudence  and  natural  d^ty. 

Vol.  I.  44 


2  Bl  ^cm.  29t,  444.    It  is  technically 
distinguished  from  a  valuable  consideration, 

GOOD  COUNTRY.  In  Scotch  law. 
Good  men  of  the  country.  A  name  given 
to  a  jury.    See  JBomt  pairia. 

GOOD  MAN.  [L.  Lat  probue  homo.] 
A  good  and  lawful  man ;  (probue  et  legalie 
homo.)  3  Bl.  Com.  102.  Good  men; 
(prohi  or  bom  hominei^  L.  Fr.  bonee  gents.) 
Good  and  lawful  men ;  {probi  et  legatee  ho- 
mines.) Mag.  Chart.  9  Hen.  lU.  c.  14. 
Terms  applied,  in  old  English  and  feudal 
hiw,  to  persons  of  unexc^tionable  charac- 
ter«  and  especially  such  as  were  qualified 
to  act  as  jnrcMrs  or  vritnesses  in  courts.  See 
Boni  hominesy  Legalis  homo^  Probus  homo. 
The  ei^reasion  *^good  and  lawful  mm"  con- 
tiaoes  to  be  used  in  modem  law,  and  criers 
in  American  courts  ordinarily  address  a 
yuv  as  ♦*  You  good  msn^''^  *c 

GOOD  WILL.  The  custom  of  any 
trade  or  business.  The  benefit  or  advan- 
tage attending  a  particidar  business,  in  con- 
sequence of  tne  patronage  it  receives  from 
constant  or  habitual  customei^  See  Story 
on  Farin.  §  99.     1  Hoffman's  R.  68,  69. 

GOODS.  [Lat  *oiia;  Fr.  Weiw.]  A 
term  applied  to  certain  descriptions  of 
things  movable,  and  said  to  be  one  ^'  of 
huge  jrignification."  Wilde,  J.  3  Jlfetcaff^i 
JL  86^.  In  some  of  its  connections,  how- 
ever, it  is  of  more  extensive  import  than  in 
others.  Story,  J.  2  Storg's  R.  52.  Strict- 
ly, it  seema  to  be  applicable  oidy  to  inani- 
mate movables,  beiuff  in  this  respect  lees 
comprehensive  than  ^tteU,  which  include 
animals.  1  CUtU  Gen.  Fr.  89,  90.  2 
Ck^tt.  BL  Com.  384,  note.  Nor  does  it, 
according  to  Blackstone,  embrace  every  va- 
riety even  oi  inanimate  property,  goods 
beinff  classed  by  him  wkn  plate,  money, 
jewe^  implements  of  war,  gavm^ts  and 
vegetable  productions,  as  so  many  species 
of  inanimate  things.  2  Bl.  Com.  889.  So 
it  has  been  held  tiiat  tiie  term  ^^  goods"  in 
a  deed  cf  contract  will  not,  in  general,  in- 
chide  fijctures.  1  ChiU.  Gen.  Fr.  90.  In 
the  United  States,  goods  have  been  held  to 
include  money,  bank  notes  and  coin,  pro- 
BPiKssory  notes  and  the  stock  or  shares  of  an 
incorporated  company.  6  Mason's  B.  587. 
See  2  aumfs  R  52.  8  Metccdfs  B.  365. 
20  Fiek.  R  9.    See  Bona^  Chattels. 

In  wills,  the  term  goods  is  taken  in  a 
large  sense,  and  will  coijoquise  iJie  entire 
personal  estate  of  a  testator,  unleM  xe- 
stramed  by  the  context  within  narro.wer 
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fimiU.  1  Jamum  m  WUU,  699,  (594, 
Perkini'  ed.  1849.)  It  is  called  wmun 
peneralimmum^  and  when  constraed  in  the 
abetract  wiU  embrace  all  the  penonal  es- 
tate of  a  testator,  as  stock,  bonds,  notes, 
money,  plate,  ibrnitnre,  &c.  1  Rojah'  <m 
LegaeUt,  250.  Ward  <m  Legade$^  208, 
209.  Story,  J.  2  Stffty'B  jR.  58.  See 
Hou9ekM  goadM, 

Good,  in  the  singular,  is  rarely  used.  2 
BL  Com.  424,  425. 

GOODS  AND  CHATTELS.  [L  Lat 
bona  et  eatalla ;  L.  Fr.  biens  et  eateux.] 
A  phrase  rery  commonly  nsed  to  designate 
penonal  proper^ ;  the  word  ckattdt  serr- 
ing  to  extend  ite  application  to  subjects 
which  the  word  poods  alone  woold  not  em- 
brace. It  includes  not  only  personal  pro- 
perty in  possession,  but  also  choaes  in 
action,  an((  by  force  of  the  word  ckatteUj 
all  animate  as  well  as  inanimate  property, 
emblements  and  other  veffetable  prodnc- 
tions,  and  leases  for  years  of  nooses  or  lands. 
12  Co.  1.  1  Atk.  182.  1  CkitL  Gm.Fr. 
89,90. 

In  wills,  the  i&tm  poods  and  chait^  wiXij 
unless  restndned  by  the  context,  pass  all 
the  personal  estate,  including  leases  for 
years,  cattle,  com,  debts  and  the  like. 
Ward  on  Legaetes^  208,  211. 

GOODS  AND  MERCHANDIZB.  [L. 
Lat  6oMa  ei  WMrekamdisa,^  A  phrase  used 
to  designate  personal  property.  See  VaugK 
170,  arc. 

GOODS,  WARES  AND  MERCHAN- 
DIZK  A  phrase  of  frequent  occurrence 
in  statutes,  pleadings  and  other  instruments. 
In  the  Statute  of  Frauds,  it  has  been  held 
in  Massachusetts,  to  include  the  stock  of  an 
incorporated  company,  but  the  point  is  not 
settled  in  England.  20  Pick.  jR.  9.  2 
Ken£s  Com.  510,  note.  In  G^igia,  the 
words  have  been  held  not  to  include  treas- 
ury checks.  Id.  ibid.  DudUy's  R.  28. 
See  Merchandize. 

GOOLK  [from  Fr.  gouUt^  or  Lat^rv^l 
In  old  English  law.  A  breach  in  a  bank 
or  sea-waU,  or  a  passage  worn  by  the  flux 
and  reflux  of  tne  sea.  Stat.  16  and  17 
Car.  IL  c  11. 

GORE.  A  small  narrow  slip  of  ground. 
Kenneths  Par.  Ant.  584,  898.     CoweU. 

GOES,  Gorst,  Goret^  Gort,  GuorL  L. 
Fr.  and  Eng.  In  old  English  law.  A 
wear ;  a  pool  or  pit  of  water,  or  confined 
l^ace  in  a  river,  to  take  or  keep  fish  in. 
I)omesday.  Spelman.  BritU  c  20,  62. 
Co.  Litt.  5  b. 


GOT.  LFr.  A  shdee,  drain  or  ditch. 
Kelham.    See  (Toot 

GOULE  D'AOUST.  L.  Fr.  Tliewle 
of  August,  or  the  first  of  Ai^iist    Kd- 

GRA\  An  abbreriation  of  gnOku  1 
InsU  CUr.  10. 

GRACE.  L.  Fr.  and  ^.  [LsL  ^ra- 
tia.'\  Favor  or  indulgence,  as  distu^uished 
frt>m  right  Acts  of  parliament  grant' 
pardons  are  called  acts  of  grace.  1 
Com.  184.  Plus  ds  grace  q' ds  droit; 
more  of  favor  than  of  right     BriU.  c  69. 

GRACE,  Doytq^.     See  i>ayt  qf  ^rwc 

GRADALE,  GradmaU.  L.  Let  In 
canon  law.  A  book  pertaining  to  the  offi- 
ces of  the  Romish  church,  and  enumersfted 
among  its  furniture  in  the  Provindale  Ai- 
glicanum.  Lyndewode  Prov.  AngL  fib.  S, 
MX.d€eed€S.€edific.c%.  Speimsm.  Phmd. 
542. 

GRADATIM.  LatJfrom^vYitfM,  ^v.] 
In  old  English  law.  By  degrees  oit  st^; 
step  by  step ;  frx>m  one  degree  to  another 
BraeL  foL  64. 

GRADUS.    Lat    In  civU  and  cam 
law.    A  degree  in  relationship,     /ast  11 
Dig.  88.  11.    The  word  properly  dcaotei 
a  sUpy  and  is  figuratively  used,  life  tfce  Qt. 
i3cS^«(,  to  express  the  course  of  relstioirfap 
upwards,  downwards,  or  collaterally,  rte^ 
ping,  as  it  were,  {gradiendo^)  from  oMMh 
son  to  another  in  the  series.     GnMdmsSdk 
swni  d  simiUimdine  sealarum  locorummjn- 
elivium.     Dig.  88.  10.  10.  10.     See  2V> 
gree.    Dt  gradu  in  gradum  ;  from  degree 
to  degree,  or  from  step  to  st^     BraeLfA. 
874.     A  gradu  in  gradum.     FleiOy  lib.  €, 
c  2,  8  1.   Bracton  uses  the  word  to  signify 
the  place  ocomied  by  a  person  in  a  se^ 
or  scheme  of^  consanguinity ;  and  where 
such  place  was  left  vacant  by  the  death  of 
such  person,  he  calls  it  gradus  vaeums,  (« 
vacant  or  void  degree.)    BraeL  foL  184, 
374.    See  Fleta,  lib.  6,  c  17,  §  4. 

GRADUa  Lat  In  old  Ea^A  Uw. 
D^rree;  rank;  grade.  Applied  to  the 
rank  of  a  master  in  chancery,  and  of  a  Ser- 
jeant at  law.  Status  et  gradus ;  the  state 
and  degree.  Treatise  cf  the  Maistars  cf 
the  ChttunceriCjUL 

GRAFFARIUS,  Greqfkarims.  L.  Lit 
In  old  English  law.  A  graflfer,  notary  or 
scrivener.     Stat  5  Ben.  TDL  c.  1. 

GRAJEIO,  Grvyikio,  Oramo,  Grmmms, 
Graphius.  L.  Lat  In  early  Snrcmfli 
law.  A  fiscal  judge :  and  derivathr^,  s 
county  {comm  ;)  a  coonf  a  deputy,  or  v^ 
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coant,  {vice  comeSy  reeve  or  sheriff;)  a 
judge;  a  chief  or  presiding  magistrate. 
Answering  to  the  Anglo-Saxon  gertfa^ 
which  Spelman  supposes  to  be  from  the 
same  root  gerefan^  or  reafen,  to  take  or  ex- 
act ;  the  proper  meaning  of  the  word,  in 
his  opinion,  Deing  an  exactor,  or  collector 
of  taxes,  or  public  dues.  Spelman,  in  voce. 
The  word  grafio  is  confined  to  the  laws  of 
the  early  continental  nations,  and  is  geno- 
rally  used  to  denote  a  fiscal  judge  or  count 
L.  Salic,  titt  33,  55.  Z.  Ripuar.  titt  34, 
84.  See  Judex  fiscaHe,  Oomee.  It  occurs, 
however,  in  a  charter  of  Eenulph,  king  of 
the  Mercians,  quoted  in  the  Jlfonaeticon 
Anglicanum,  torn.  1,  p.  100.  CowelL  See 
Gravius,  Greve. 

GRAFIUM,  Orajfium.  L.  Lat  In  old 
records.  A  writing  book  or  renter;  a 
cartulary  of  deeds  and  evidences.     Cowell. 

GRAILE.     The  same  as  Gradale,  (q.  v.) 

GRAIN.  [Lat  granum.']  The  twenty- 
fourth  (anciently  the  thirty-second)  part  of 
a  pennyweight,  or  weight  of  an  English 
penny.  By  the  statute  Compositio  Afeneu- 
rarum,  51  Hen.  IIL,  it  was  ordained  that 
the  penny  sterling  should  weigh  thirty-two 
^Trains  of  com  from  the  middle  of  the  ear ; 
Tpanderabit  triginta  et  duo  grana  frumenti 
tn  medio  epicas.)  These  naturid  grains 
were  afterwards  reduced  to  twenty-four  ar- 
tificial grains.  Cowell.  Spelman,  voe.  De- 
narius.    StovPs  Ann.  cited  ibid. 

GRAMMATOPHYLACIUM.  Gr«co- 
Lat  [from  Ghr.  ypi/i^uira,  writings,  and  ^a(,  a 
keeper.]  In  the  ci\il  law.  A  place  for 
Iceeping  writings  or  records.    Big.  48. 19. 

*  GRANATARIUS.  L.  Lat  In  old 
English  law.  An  officer  having  charge  of 
a  granary.     Fleta,  lib.  2,  c.  82,  §  1 ;  c  84. 

GRAND.  L.Fr.  Great;  large.  Grand 
arbres  ;  large  trees.     Dyer,  19,  (Pr.  ed.) 

GRAND.  [L.  Fr.  graund ;  Lat  mag- 
nuB.)  Great ;  large ;  h^h.  A  word  formed 
from  the  French,  and  still  in  use ;  con- 
trasted generally  with  petty,  (Fr.  petit,) 
and  denoting  superiority  either  in  magni- 
tude, numl^r  or  quality,  as  grand  jury, 
grand  larceny ;  or  in  point  of  precedence, 
dignity,  importance  or  legal  efficacy,  as 
grand  assize,  grand  c«pe,  grand  distress, 

GRAND  ASSIZE.  [L.  Lat  magna 
assiea.]  In  practice.  A  special  or  extra- 
ordinary kind  of  jury,  introduced  by  king 
Henry  IL  for  the  trial  of  writs  of  right,  the 
tenant  or   defendant  being  allowed  the 


choice  of  this  mode  of  trial  instead  of  that 
by  battel,  which  previously  was  the  only 
method  in  use.  3  Bl.  Com.  341,  351. 
Glanv.  lib.  2,  cc  6,  7.  It  consisted  of  four 
kniffhts,  returned  by  the.  sheriff,  who  chose 
twelve  others  to  be  joined  with  them ;  the 
whole  assise  thus  Seing  composed  of  six- 
teen jurors,  or  recognitors,  as  they  were 
otherwise  called.  3  Bl.  Com.  351.  Glanv. 
lib.  2,  cc  11,  12.  1  Beevei  Hist.  Eng. 
Law,  86.     See  Be  magna  assita  eligenda. 

*^*  This  kind  of  Itssise  and  the  manner 
of  choosing  it  are  very  fally  described  by 
Glanville,  who  is  supposed  by  Sir  William 
Blackstone  to  have  advised  the  measure 
itsel£  3  Bl.  Com.  uh.  sup.  The  assise 
was  called  grand,  according  to  Mr.  Reeves, 
because  the  jurors  were  all  knights,  and 
were  brought  together  also  with  more 
ceremony  than  those  who  composed  the 
ordinary,  minor  or  petit  assise.  1  Eeevet^ 
BRsU  Jang.  Law,  86.  Spelman,  voc  As- 
sisa.  It  continued  in  use  in  England  down 
to  a  recent  period,  being  abolished  by 
statute  3  &  4  Will  IV.  c  42,  §  13.  A 
similar  kind  of  jary  was  also  formeriy  in 
use  in  the  state  of  New-York,  when  writs 
of  right  were  authorized  forms  of  proce- 
dure.    1  Bev.  Laws  of  1813,  50. 

GRAND  BILL  OF  SALE.  In  mari- 
time law.  The  German  bielbrief  has  been 
sometimes  so  called.  JojcchseiCs  Sea  Laws, 
12.  The  English,  French  and  American 
roister  of  a  vessel  commences  with  the 
contents  of  the  bielbrie£  Id.  13.  See 
Bielbrief.  The  English  cases  speak  of  the 
transfer  of  a  ship  at  sea  by  the  assignment 
of  the  grand  bill  of  sale  ;  an  expression 
which  is  understood  to  refer  to  the  instru- 
ment whereby  the  ship  was  originally  trans- 
ferred from  the  builder  to  the  owner,  or 
&:st  purchaser.     3  Kent'^s  Com.  133. 

GRAND  CAPE.  In  practice.  A  ju- 
dicial writ  in  the  old  real  actions,  which 
issued  for  the  demandant,  where  the  tenant, 
after  being  duly  summoned,  neglected  to 
appear  on  the  return  of  the  writ,  or  to  cast 
an  essoin,  or,  in  case  of  an  essoin  being 
cast,  neglected  to  appear  on  the  adjourn- 
ment day  of  the  essoin;  its  object  beinff 
to  compel  an  appearance.  Boscoe's  Bcm 
Act.  165,  et  seq.  It  was  called  a  cape,  from 
the  word  with  which  it  commenced,  and  a 
grand  cape  (or  cape  magnum^  to  distmguish 
it  from  Uie  petit  cape,  whicn  lay  after  ap- 
pearance.    Id.  ibid.     See  Cape. 

GRAND  CAPE  AD  VALENTLA.M. 
L.  Lat    A  species  of  grand  cape  which 
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iaraed  agmbst  m  Tonchee,  or  penom  roueh^d 
to  wAmuity  in  m  real  ftction.  Bo9co^9 
Rml  ActiomMy  968. 

GRAND  COUTUMIER,  or  OmtMrnmr 
de  Frame€.  In  earij  European  Uw.  Acol- 
lection  of  tbe  costomt,  nnges  andfbnns  ci 
Dndice  which  had  been  m  nae  from  tine 
unmemorial  in  the  Idngdom  of  Franoe,  fint 
projected  bj  Charles  VlL  m  1458,  hot  not 
completed  until  1600.  CraW*  Hi$L  JS$^. 
LoWf  69.  It  conaiated  of  the  amtmmm^^ 
(or  coUectiont  of  costoma,)  q£  the  vmriona 
proTineea  and  pkeea  in  France.  The  beat 
edition  of  thia  la  by  RicheboQig,  in  four  vol- 
mnea  folio.  It  containa  near  one  hoadzed 
coUectioiia  of  the  cnatoma  of  provincea,  and 
two  hondred  collections  of  the  cnatoma  of 
cities,  towns  and  TiUagea.  ButUr^s  Co. 
LUL  Note  77,  lib.  3. 

GRAND  COUTUMIER  DE  NOR- 
MANDIE.  L.  Fr.  A  collection  of  the 
Inwa  and  dneal  cnatoma  of  Nonnanclj, 
coimosed  about  A.  D.  1229,  in  the  reion 
of  Heniy  n.  of  England.  HiM»  Bui. 
Chm.  Lam^  c.  6.  lliia,  from  its  h^  an- 
tiqaity,  and  the  relation  it  bears  to  the^fondal 
jnriapradence  of  England,  is  particularly 
interesting  to  an Engliah  r^uler.  Tkemost 
esteemed  edition  is  that  by  Basnage,  A. 
D.  1678.  Cmbb'i  HkU  Smg.  Zmw,  69. 
BuUer'i  Co.  LiU.  Note  77,  Lib.  8.  1 
B$tw€^  HUU  E%g.  Law,  224,  225.  But- 
Ur'M  ffar.  Jur.  92.  8  Ktmfi  Com.  601— 
503,  note,  ad  fin. 

GRAND  DAYa  In  Ei^^iah  nmc- 
Uoe.  Certain  days  in  the  tenna,  whum  aie 
aolemnly  kepi  in  the  inns  of  court  and 
chnncerT,  yis.  Candlemas  day  in  Hilary 
Tenn,  Ascension  day  in  Easter,  St  John 
the  Baptist's  day  in  Trinity,  and  All  Saints 
in  Michaelmas ;  which  are  dUi  mm^uridid. 
Terfne$d0laLe^.  CcweU.  BUmnL  Wkar- 
tan.  According  to  Mr.  Holthonse,  they  are 
days  set  ^Murt  for  pecoliau' festivity ;  the 
members  of  the  respective  inns  being  on 
such  occasions  regaled  at  their  dinner  in 
the  hall,  with  more  than  asual  «nmptaon»- 
neas.    Holihouwey  in  voe. 

GRAND  DISTRESS.  [L.  ¥t.  ground 
ds$trtue;  L.  Let  vnngna  di$trietio.'\  In 
English  practice.  A  process  which  for- 
merly issued  in  actions,  where  the  tenant 
or  defendant,  after  being  attached,  and  so 
returned,  n^lected  to  appear;  its  object 
beinff  to  compel  an  appearance  by  distrain- 
ing ma  gooda  and  the  profits  of  his  landa. 
Cowell.  BritLci^.  S  Bl.  Cowi.  2%0.  Itia 
called  ^and  from  its  extent  and  stringency, 


and  is  still  retained  in  the  action  of  quast 
impedit.     BUmnL     3  Stepk.  Cam.  662. 

GRAND  JURY.  In  mminal  kw.  A 
jn^  of  inquiry,  sominoned  at  oouits  of  ses- 
sions and  oyer  and  terminer,  whose  duty  it 
is,  after  bemg  duly  sworn  and  chaaqged  by 
the  presiding  judge,  to  receiTe  and  hmr 
comphunts  or  accusations  in  enminalcascsy 
and  if  they  find  them  snstained  by  evidenee, 
(which  is  presented  on  the  nait  of  Urn 
ptosocntion  alone,)  to  find  bids  of  indiei- 
ment  against  the  persons  conmhuDad  o£^ 
4  BL  &m.  802,  303.  4  SUpk.  Com.  3«i, 
870.  It  is  calWd  ffmady  to  disdagaish  it 
from  the  ordinary  or  j»#(t<  jury,  heiajg  com- 
pesed  of  a  la^r  number  of  jmon,  vs^- 
mg  from  twelve  to  twenty-three.  Jd.  aW. 
In  New-York,  it  is  tamjjfomd  of  a  namher 
varying  from  sixteen  to  twenty-thiae.  2 
/2fy.i5L[724,]605,§M.  liis  i 
termed  the  ^rasM^  ta^atfst 

GRAND liARCENY.  In£^^< 
aal  law.    A  stealing  of  ]ffopertj  of  ^cfie 
the  value  of  twelve  pence.     4  BL  Com, 
241.     So  diitiagaiahed  from  j»i^  tos^y, 
which  was  theft  of  property  to  the  vakeof 
twelve  pence  or  nfider.    The  diatiodHB 
betwesii  theae  two  kinds  of  iasc^y  ii  «f 
great  antiquky,  and    was  only   luiitjf 
abolished  in  Engknd  by  statute  T  ^  8Geoi 
lY.  c  29,  ss.  2,  3,  4.     FUkij  liJk  1,^:^, 
§  la    4  SMi.  Com.  1S9.     2  MumAm 
CVtmet,  1.    In  the  United  StatM  hki» 
erally  retained,  akhou^  the  magk  adopted 
as  its  basis  is  much  above  the  old  Eagfiih 
standard.     WhmrUm'i  Am.  CWm.  Imm.  h 
5,ch.  6,§l706,«i  teq.    LofM  U.  S.  OrwL 
Low,  442,  444.     2  Ruooell  <m  Crrmeo,  I, 
(4m.  ed.   1850,  note.)      In  New-York, 
grand  larceny  is  the  Monioua  takiaf  of 
posonal  property  of  the  wslae  oi  rnxm 
than  twenty-five  dokrs.    2  Beo.  BL  £e79  J 
566,  §  63. 

GRAND  8ERJEANTY.  \L.A.fmmd 
oorjeamHe  ;  L.  Lat  magwm  oetyooMim  or  sfr- 
janterioj  or  mo^nmg^  oervitimm.l  la  Eag- 
Uah  law.  A  ^ecies  of  tenure  m  oofiU., 
(caUed,  thoagh  ia^rmeriy,  a  species  of 
knight  service^)  wherdty  the  tenant  was 
boimd,  instead  of  serving  the  kinff  Eeaeia% 
in  his  wars,  to  do  some  flpecw  hoBonnj 
service  to  the  long  in  person;  as  to  cany 
his  banner,  his  sword,  er  the  like^  ot  to  be 
his  butlOT,  cbaaa^on,  or  other  ofikerrai  his 
coronation.  2  BL  Com.  73.  LUL  aeeL 
153.  BriiL  c  66.  JTi^  lib.  2,  c  4.  1 
SUpk.  Com.l%S.  It  was  called  5r«n^  air 
jeanty,  as  well  in  respect  oi  the  «xcclkn^ 
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and  greatness  of  the  person  to  whom  it  was 
to  be  done,  as  of  the  honor  of  the  sendee 
itself  Co,  lAtL  105  b.  The  services  of 
this  tennre  are  still  reserved  by  the  statute 
12  Car.  11.  c.  24,  thouffh  the  tenure,  in 
other  respects,  is  converted  into  free  socage. 
1  Steph.  Com.  197,  198.  1  Crahh'9  Real 
Prop.  591,  592,  §  7i1. 

GRANGK  L.  Fr.  and  Eng,  [L.  Lat. 
grangiay  grangea.l  A  building  where  com 
or  grain  is  kept  and  stored ;  a  bam  or  gra- 
nary. Co.  Litt.  5  a.  Spelman,  voc.  w*o- 
narium.     Reg.  Orig.  289  b. 

The  term  also  includes  other  outbuild- 
ings necessary  for  husbandry,  as  stables  for 
horses,  stalls  for  oxen,  and  6ther  animals, 
Ac.  Id.  ibid.  Lyndewode,  Prov.  Angl. 
lib.  2,  tit  DejudiciiSj  c.  Item  omnes.  Spel- 
man.  It  is  used,  in  England,  as  an  ordinary 
term  for  a  ferm-yard  or  fenneiy.     Brande. 

GRANGEA,  Qrangia.  L.  Lat.  In  old 
English  law.  A  grange;  a  barn  where 
gram  is  threshed  and  kept  Fleta^  lib.  2,  c 
82.  Reg.  Orig.  289  b.  Stat.  Westm. 
2,  c  39.  Spelmauy  voc  Chanarium.  See 
Grange. 

GRANGIARIUS,  (frangerus.  L.  Lat 
In  old  En^ish  law.  A  granger,  or  grange- 
Jceeper.     Fleta,  lib.  2,  c.  82,  §  1.     Cowell. 

GRANT.  L.  Fr.  Great  Desuth  le 
grant  seal  le  roy  ;  under  the  great  seal  of 
the  king.  Stat  Conf.  Cart.  25  Edw.  L  in 
not,  £a  grant  chartre  des  franchises  de 
Jffngleterre.     Art,  sup.  Chart. 

GRANT.  [L.  Lat  concessio.^  In  a 
large  sense — ^the  passing  of  a  thmg  from 
one  person  to  another.  In  this  sense,  it 
comprehends  feoffments,  bargains  and  sales, 
gifts,  leases,  d^c,  for  he  that  gives  or  sells 
grants  also.  Shep.  Touch.  228.  Story,  J. 
4  Mason's  R.  69. 

In  a  more  strict  and  proper  sense — a 
species  of  common  law  conveyance,  appro- 
priate to  the  transfer  of  incorporeal  heredi- 
taments, (as  rents,  d?c.)  and  of  estates  in 
expectancy^  (as  reversions  and  remainders,) 
in  corporeal  hereditaments,  of  which  no 
liveiT,  (that  is,  deliveiy,)  can  be  made.  2 
Bl.  Com.  317.  1  Stepk.  Com.  474.  Hence 
these  hereditaments  and  estates  are  said  to 
lie  in  grant,  while  corporeal  hereditaments 
in  possession  are  said  to  lie  in  Uvery.  Id. 
ibid.  Co.  Litt.  172  a.  Shep.  Touch,  228. 
Watkins'  Conv.  193.  4  Kenfs  Com.  490. 
The  appropriate  and  operative  words  of  a 
grant  are,  "  have  given  and  granted,"  (an- 
ciently, dedi  et  concessi.)  2  Bl.  Com.  ub. 
sup.     1  Steph.  Com.  ub.  sup. 


In  the  United  States,  the  term  grant 
continues,  in  general,  to  be  specifically  ap- 
plied to  the  conveyance  of  incorporeal  he- 
reditaments, and  to  letters  patent  from 
government  In  New-York;  nowever,  by 
Uie  Revised  Statutes,  this  ancient  and  dis- 
tinctive meaning  of  the  word  has  been  ab- 
rogated; and  deeds  of  bargain  and  sale,  and 
of  lease  and  release,  including  all  convey- 
ances of  the  inheritance  or  freehold,  are  de- 
clared to  be  deemed  grants.  1  Rev.  Stat 
[738,]  731,  §§  137,  138,  142.  4  JSTenfs 
Com.  491,  492.  So,  in  Masachusetts,  the 
term  grant  in  a  statute,  means  the  transfer 
of  lands  or  houses  by  deed  or  other  effec- 
tual conveyance,  and  does  not  apply  exclu- 
sivdy  to  incorporeal  hereditaments.  2  BU- 
liarcTs  Real  Prop.  297.  So,  in  New-Hamp- 
shire and  Maine.  Id.  ibid.  See  United 
States  Digest,  Grant 

GRANT  OF  PERSONAL  PROPER- 
TY. A  method  of  transferring  personal 
property,  distinguished  from  a  gift  by  be- 
mg  always  founded  on  some  consideration 
or  equivalent  2  Bl.  Com.  440,  441.  Its 
proper  legal  designation  is  an  assignmentj 
or  bargain  and  sale.     2  StepK  Com,  102. 

To  GRANT.  [L.  Lat  concedere.]  An 
operative  word  of  conveyance,  particularly 
appropriate  to  deeds  of  grant,  properly  so 
called,  but  used  in  other  conveyances  also, 
such  as  deeds  of  bargain  and  sale,  and 
leases.  See  Grant,  Bargain  and  Sale, 
Lease.  According  to  Lord  Coke,  the  word 
concessi  (I  have  granted)  may  amount  to  a 
grant,  a  feoffment,  a  gift,  a  lease,  a  release, 
a  confirmation,  a  surrender,  &c ;  and  it  is 
in  the  election  of  a  party  to  use  it  to  which 
of  these  purposes  he  will  Co.  Litt.  301  b. 
It  is  the  ffeneral  operative  word  of  convey- 
ance in  New-York.  4  Kenfs  Com.  491. 
It  was  formerly  held,  in  England,  to  amount 
to  a  covenant  in  law.  See  ConcessL  But 
by  a  late  act  of  parlitunent,  it  is  declared 
not  to  imply  any  covenant  in  law  in  respect 
of  any  tenements  or  hereditaments,  except 
in  cases  where,  by  act  of  parliament,  it  is 
declared  that  it  shall  have  such  effect 
Stat  8  &  9  Vict  c.  10,  s.  6.  In  Pennsyl- 
vania, the  words  ^  ^ant,  bargain  and  seU,** 
in  a  conveyance,  nave  been  held  not  to 
amount  to  a  general  warranty,  but  merely 
to  a  covenant  that  the  grantor  has  not 
done  any  act,  nor  created  any  incumbrance 
whereby  the  estate  granted  by  him  may  be 
defeated.  2  Binney's  R.  95.  And  the 
same  rule  prevails  in  Delaware  and  Mis- 
souri    Hotthous^s  Law  Diet  (Am.  ed.) 
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Bee  SBillianTM  Seal  Prop.  M&.  In  Mis- 
siBsippi  it  is  otherwiie.  See  26  Miuiuippi 
i2.590. 

GRANTER  [L.  Ut  coneettui.^  The 
person  to  whom  a  ffrant  it  made. 

GRANTOR  [U  Lat  cameeMm^.l  The 
person  by  whom  a  grant  it  made. 

GRANTZ,  GrawiU,  Oraunta,  Graints, 
L.  Fr.  Grandees,  or  great  men.  Pari, 
Rot.  6  Edw.  IIL  n.  5,  6.     Kdham. 

GRAPUIA.  L.  Lat  [fnm  Gr.  ri*^] 
In  old  European  law.     A  writing.     Spet- 


The  office  or  territorial  jnrisdiction  of  a 
graphic  or  grafio.    Id.     See  Orafio. 

GRASS-bEARTlL  [<j.  d.  grau  earth.] 
In  old  records.  The  grazmg  or  taming  op 
the  earth  with  a  plough.  The  name  of  a 
customarj  service  for  inferior  tenants  to 
bring  their  ploughs,  and  do  one  day's  work 
for  tieir  lords.  Ktnnetf$  Par.  Ant.  496, 
497.     CotrtU. 

GRASSUM.    See  Grt$sume. 

GRATIS.  Lat  In  old  English  law. 
Freely ;  gratuitously ;  without  fee.  Jfag. 
Cart.  9  Hen.  IIL  c  26.  Id.  Johan.  c  35. 
The  original  articles  (c  26)  have  liberk 

GRATIS  DICTUM.  Lat  A  voluntary 
assertion ;  a  statement  which  a  P&rty  is  not 
legally  bound  to  make,  or  in  which  he  is 
not  held  to  precise  accuracy.  2  Kenf$ 
Cmn.  486.     6  Metcalft  R.  260. 

GRATUITOUS.  [Lat  gratuitui,  from 
gratUy  freely.]  Without  valuable  or  legal 
consideration.  A  term  applied  to  deeds  of 
conveyance.     See  Gift. 

In  old  English  law.  Yoluntary;  with- 
out force,  fear  or  favor.     BracL  foL  11, 17. 

GRAUND,  Graunde,  L.  Fr.  [from 
Lat  grandis,  great]  Great ;  high.  A  la 
graunde  gremunce  ;  to  the  great  grievance. 
ISritt.  c.  21.  Ground  trtson  ;  great  or  hi^ 
treason.     Id.  c  8. 

GRAUNT,  GraunU.  L.  Fr.  Great 
Chraunt  durt$ee  ;  great  hardship.  Yearh. 
P.  2  Edw.  IL  39. 

GRAUNTR  L.Fr.  Grant  BntUcZO. 

GRAVA,  Grova.  L.  Lat  In  old  Eng- 
lish law.  A  grove ;  a  small  wood ;  a  cop- 
pice or  thicket  Co.  Litt  4  b.  CoweU. 
Blount.     Spelman. 

A  thick  wood  of  high  trees.  DugdaU^s 
Warvnckshirty  603  b.     Blount 

GRAVAMEN.  L.  Ut  [from  ^ra- 
vare,  q.  v.]  In  old  English  law.  Injury ; 
oppression.  Ad  gravamen  tenentis  nU. 
FUta,  lib.  2,  c  47,  §  10. 

A  grievance,  or  thing  complained  of; 


the  essence  of  a  complaint    A  canie  of 
compUiint     Lee,  C.  J.  1  W.  BL  25. 

GRAVARE.  Lat  In  old  English  kv. 
To  grieve  or  aggrieve ;  to  injure  or  oppress. 
StaL  Westm.  2,  c  36,  37.  GraroH; 
aggrieved.     Id.  ibid. 

GRAVIS.  Lat  Grievous;  great  Ad 
grave  damnum;  to  the  grievous  damage. 
11  Ok  40. 

GRAVIUS,  Gravia.  L.  Lat  In  <ad 
European  law.  A  grave ;  a  chief  magb- 
trate  or  officer.  A  term  derived  from  the 
more  ancient  grafio^  and  used  in  coml»- 
nation  with  various  other  words,  as  sn 
official  title  in  Germany ;  as  Jfargraviut, 
Rkeingraviuij  Zandgravius^  d^c  Spd- 
man,  voc  Grafio. 

GR*K  A  contection  of  Grawe.  I 
/nst.  CL  10. 

GREAT  TITHES.  In  English  eccle- 
siastical law.  Tithes  of  com,  peas  and 
beans,  hay  and  wood.  2  CkitU  BL  Com. 
24,  note.     3  Steph.  Com.  127. 

GREE,  Gre.  L.  Fr.  Satis£sction ;  coe^ 
tentment  A  /aire  gree  ;  to  make  6atis&^ 
tion.  Artie  sup.  Chart  c  12.  Soit  gn 
maintenant  Mi.  Id.  c  2.  Fra  gree  d 
d^endaunt ;  shall  make  satisCsM^tion  to  tk 
defendant     Britt  c  25.     CowelL 

Agreement;  will;  consent  Perkp^ 
ou  $ans  le  gree ;  by  the  consent^  or  w^kiot 
the  consent  Stat  Wettm.  1,  c.  1.  See 
Id.  c  22.  Bon  gree  ou  mal  gree  U  tantat; 
whether  the  tenant  be  willing  orunwilB^. 
Britt  c  41.  De  lour  gree  ;  of  their  owb 
accord.     Id.  c  27. 

Cowell  treats  this  as  an  English  word, 
and  it  may  have  anciently  been  used  ss 
such ;  but  the  passages  above  quoted  dow 
it  to  be  French.  It  seems  to  be  the  root 
of  the  word  agree. 

GREE£L  An  important  language  in 
law,  being  the  language  of  a  lai^  portion 
of  the  Corpus  Juris  Oivilia.  'Die  Novels 
of  Justinian  and  his  successors  are,  almost 
without  exception,  written  in  Greek; 
several  of  the  constitutions  in  the  Code  are 
in  the  same  language ;  and  extiacts  from 
Greek  writers,  with  numerous  detached 
words  and  phrases,  are  scattered  through 
the  Pandects.  The  compilation  called  £e 
Basilica,  (q.  v.)  embracing  the  whole  of 
Justinian^s  collections,  is  also  written  in 
the  same  language. 

This  Greek  of  the  civil  law,  however,  is, 
to  a  great  extent,  a  corrupt  and  barbarous 
dialect,  resembling  in  its  uncouth  combina- 
tions those  varieties   of  the   Latin   and 
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Frencliy  known  as  LawLatin  and  LawFrencb, 
which  were  for  so  long  a  period  the 
languages  of  the  law  and  practice  of  Eng- 
land, and  obviously  framed  on  the  same 
piinciples.  Its  peculiarities  are  (1)  the 
conversion  of  ikiia  words  into  Greek,  by 
shnply  writing  them  in  Greek  letters ;  (2) 
the  mixture  of  Latin  and  Greek  words  to- 
gether; and  (3)  the  formation  of  new 
words  b^  giving  to  Latin  words  Greek 
terminations. 

Of  the  first  of  these  peculiarities,  (Latin 
in  Greek  letters,)  Sir  William  Blackstone 
has  given  a  few  examples  in  his  com- 
mentaries. 3  Bl.  Com.  321.  The  follow- 
ing mav  be  added: 

ioH,  (dux.)  Cod.  1. 46. 5.  iVbv.  103,  c.  2, 3. 

t^ntptiirmsj  (exheredatus.)  Nov.  1,  c.  1,  §  4. 

K&novj  {cam.)    Nov.  2,  c  4. 

KwvwUfioiy  (coMularis.)    Nov.  8. 

Xnyira,  {kgato.)     Cod.  6.  4.  18. 

luitf &T»py  (moderator.)    Nov.  28,  tit 

oiyKtaj  (wncia,)     Nov.  18,  in  tit 

•iffo6^pwKT0iy  {usufructtia.)  Nov.  22,  c  33. 

rafio^Xaptosj  (tobularius.)   Nov.  1,  c  2,  §  1. 

irpoiirAriroj,  (prcepositm.)     Cod.  11.  7.  16. 

^Arroif,  {/acHs.)    Nov.  68,  in  tit 

The  following  present  examples  of  Greek 
and  Latin  words,  intermixed : 

TV0  mortis  caus^  6i,tp€hf.    Nov.  1,  c  1,  §  4. 

ttrt  bona  gratia  <rraXlirro(.    Nov.  22,  c.  30. 

ti  nh  jcwX^acit  h  testator.     Nov.  18,  in  tit 

^d  the  following  exhibit  the  still  more 
barbarous  combinations  produced  by  ad- 
ding to  Latin  words  Greek  terminations: 

iSbstinarcvcty.     Nov.  89,  c  3. 

calumnia;.    Nov.  49. 

consistoriaucSr.   Nov.  44,  c  2.   Nov.  105. 

damnatov.    Nov.  12. 

emancipation*;.   Nov.  81,  pr. 

intercessionof.    Nov.  61,  c.  1. 

latercuLv.     Nov.  8,  c.  1. 

leffis  actional.     Nov.  81,  pr. 

pnvattfy.    Nov.  8,  c  7. 

Quinto(  Mutio;  ScsbvoLk.  Nov.  22,  c.  43. 

sportuloic    Nov.  82,  c  7. 

In  contrast  with  the  practice  of  writing 
Latin  words  in  Greek  characters,  may  be 
mentioned  the  still  more  common  one  of 
writing  Greek  words  in  Latin  letters :  such 
as  ekirograpkum,  grammatophylacium,  er- 
golahiy  idiochira,  ireruircha,  logographi, 
naucleruiy  and  others.  These  words  are 
of  constant  occurrence  throughout  the 
C<yrpu8  Juris  Civility  and  present  ad- 
ditional evidences  of  the  extent  to  which 
the  law  of  the  Roman  empire  has  been 
indebted  to  the  language  of  Greece. 


GREEN  CLOTH.  In  English  law.  A 
board  or  court  of  justice  held  in  the  count- 
ing-house of  the  king's  [or  queen's]  house- 
hold, and  composed  of  the  lord  steward 
and  inferior  officers.  It  takes  its  name 
from  the  green  cloth  spread  over  the  board 
at  which  it  is  held.  Wharton^ 8  Lex.  Cowell, 
voc.  CounUng-house. 

GREENHEW,  Grenehugk.  In  forest 
law.  The  same  as  verty  (q.  v.)  Manwood, 
part  2,  c  6,  nu.  5.     Termei  de  la  Ley. 

GREEN  WAX.  FL.  Lat  viridis  cera.] 
In  old  English  law.  The  estreats  of  issues, 
fines  and  amerciaments  in  the  exchequer, 
delivered  out  to  the  sheriffs  under  the  seal 
of  that  court  made  in  green  waXy  to  be 
levied  by  them  in  their  several  counties. 
Stat.  42  Edw.  IIL  c  9.  Stat.  1  Hen, 
IV.  c.  8.  Termes  de  la  Ley.  Cowell.  4 
Irtet.  107.     See  Estreat. 

GREEVE.  L.  Fr.  Grievous.  Stat. 
Westm.  1,  c  6.     See  Greve. 

GREGORIAN  CODE.  The  code  or 
collection  of  constitutions  made  by  the  Ro- 
man jurist  Gregorius.  See  Codex  Grego- 
rianus. 

GREINDER.  L.  Fr.  Greater.  Grein- 
der  ou  meinder ;  greater  or  less.  Litt. 
sect  120.  Greignour  and  greynour  are 
old  forms  of  the  word.     Kelham. 

GREMIUM.  Lat  Bosom.  De  gre- 
mio  mittere  ;  to  send  from  the  bosom.  A 
term  formerly  used  to  denote  the  sending 
of  a  person  as  a  delegate  from  a  conven- 
tual cnurch,  monastery,  or  other  body  of 
persons ;  a  latere  legere  being  the  proper 
phrase  where  the  delegate  was  sent  by  an 
mdividuaL     Spelman. 

GRESSUME,  Greseum.  In  English 
law.  A  customary  fine  due  from  a  copy- 
hold tenant  on  the  death  of  the  lord.  1 
Stra.  654.  1  Crabb's  Heal  Prop.  116, 
§  778.  Called  also  grosiomey  (q.  v.)  and 
in  Scotch  law  graseum.  JBelPe  J)ict.  voc. 
Teinds. 

This  word  seems  to  be  a  derivation  or 
corruption  of  the  Lat  ingressuSy  (entry.) 
Et  dant  domino  de  fine  pro  ingressu  suo 
hahendo  in  dicto  messtuigio  ;  and  they  give 
to  the  lord  as  a  fine  for  having  his  entry  in 
the  said  messuage.  Chartuaryy  quoted 
Blacket.  L.  Tr.  108,  note. 

GREVA.  L.Lat  \^x.greveA  In  old 
records.  The  sea-shore,  sand  or  Beach.  2 
Mon.  Angl.  625.     Cowell. 

GREVE,  Gereve.  Sax.  [from  Sax.  ge- 
refay  q.  v.]  The  contracted  form  of  gerefa 
or  gr^y  used  in  the  time  of  Edward  Uie 
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Conferaor,  to  denote  a  cbief  nuigifllnite  or 
lord,  (prafechu^  prtgpotiha,)  LL.  Sdw. 
Comf.  c.  85.  Speim^m^  roc  Grafie,  Ab- 
•wering  to  tbe  Genn.  prttve,  from  prftjh, 
(<].  V.)  AftenrardB  still  ftiilher  BhorteDod 
by  the  Ando-Normuis  into  fvw  or  reeve, 
which  contmues  to  be  used  in  English  Isw. 
Spflman,  ub.  tup.  CowelL  Bkmnt  There 
were  varioos  compounds  of  tliis  word,  as 
whtre-frrevfy  or  $kire-reve,  the  chief  officer  of 
the  Fhire  or  county,  now  $her%ff;  porf^reve, 
the  chief  magistrate  of  a  port ;  ferf^rfw,  of 
a  lathe ;  kuv^red-^reve,  of  a  hundred ;  fim- 
ifreve,  of  a  town  or  rill,  and  the  like. 
Spelman^  mh.  $np.     See  Bet^,  lUevt, 

GREVE,  Gretve,  Orrf.  L  Fr.  [from 
Lat  f^rmn9,'\  Grievons ;  severe.  Et  terra 
en  le  grere  merry  k  roy  ;  and  shall  be  in 
the  grievous  mercy  of  the  king ;  shaU  be 
heavily  amerced.     8tai.  Wettnu  1,  c  15. 

GREVEMENT.  L.  Fr.  Grievously; 
heavily,  or  severely.  Soit  grevenient  renU; 
he  shall  be  grievouMy  finecC  8taU  Wettm. 
1,cl6.     See  J?ri«.  c  30. 

GREVER.  L.  Fr.  To  hurt  or  barm. 
BritU  c  32. 

To  prgudice  or  injure.    Jd.  cc  ^8,  89. 

GRIEVED.    Aggrieved.    8  JSast,  22. 

GRITH.     Sax.     Peace. 

GRITHBRECH.  Sax.  [from  ffriih, 
peace,  and  brych,  a  breach  or  breaking.] 
In  Saxon  and  old  English  law.  A  breach 
or  violation  of  the  peace.  In  eoimt  rt^iit 
grithbrech,  100  $ol, — emendabit  LL. 
Hen.  L  c  86.  Speimem.  Sometimes  ciAed 
/rithhrech.     LL.  Eihdred.  c  6. 

GRITHSTOLE.  Sax.  [from  griik, 
peace,  and  tiot,  a  seat  or  chair.]  In  Saxon 
raw.  A  seat,  chair,  or  place  of  peace ;  a 
sanctuary ;  a  stone  withm  a  church  gate, 
to  which  an  offender  might  flee.  So 
called  in  an  old  rhyming  charter  of  Kii^ 
Athelfttan  to  the  chapel  of  St  Wilfrid  of 
Rippon: 

And  within  ysir  Kyrke  yste, 
At  y«  eUn  ymt  QrUhttoU  hate. 

Skene  writes  the  word  girthofL 

GROCER  In  old  Englbh  kw.  A 
merchant  or  trader  who  engrt^ned  all  vendi- 
ble merchandise ;  an  engrosser.  SUiL  87 
Edw.  III.  c.  5.     See  Engroner. 

GRONNA.  L.  Lat  In  old  records. 
A  deep  hollow  or  pit ;  a  bog  or  miry  phu^ 
Cowelt.  Spelman  doubts  as  to  the  mean* 
ing  of  this  word. 

GROS.  L.Fr.  Substance.  En  grot ; 
in  substance.     Briit.  c  22. 

Substantial;   materiid;   esaentiaL     But 


aartM  gros  point  /  upon  any  matenal  pooit 
Id.  c  98. 

Great  \  large,  vfrtit  metetne  /  Jarge 
wood.     Fwfrd.  P.  7  Hen.  VI.  47. 

The  whole  of  a  6iing.  Mettn  h  grot 
(hnmi  U  parcel ;  put  the  wbole  before  tlie 
part    T.  5  Edw.  Ill  n. 

GROSa  [L.  Fr.  grotm^  grfM;  L.  lA 
groetnt.']    Gnat  or  hvge.     See  tn^ 

In  large  quantities.  In  grotto  ;  k  te 
gross,  by  the  wholesale.     See  €hymtu. 

Whole  or  entire ;  ri>sohite  or  indepen- 
dent ;  the  opposite  of  appendemt  Cbmi 
See  Uofnmon  in  grott. 

GROSS  AVERAGE.  [H  Lat  (mHb 
^roMo.]  In  maritime  law.  Tliat  kind  of 
average  which  frJb  upon  the  gro$$  anoont 
of  ship,  cargo  and  freight  9  Kmft 
Com.  232.  More  eonamonly  tenaed  gma  u/ 
average,  (q.  v^ 

GROSS  NEGLIGENCE  or  NEGLICL 
[Lat  magnoy  ot  eratm  negligintia,]    1m 
the  law  of  bailment    The  want  of  sMit 
diligence.     Story  on  Baihn.  §  17.    Tke 
want  of  ^lat  care  which  every  man  of  con- 
mon  sense,  how  inattentive  soever,  tdn 
of  his  own  property.    Jonew  ois 
118.     2  Eenft  Com.  MO. — ^The 
of  that  care  whidi  even  inattentive  tai 
thoughtless  men  never  fail  to  take  flf  tkir 
own  property.    Clifford,  J.  20  Hwtmii 
R,  867.    Gross  n^ligence  iniiports  adt  a 
malicious  intention  or  desim  to  prodieea 
particular  injury,  but  a  wmglifieas  db- 
regard  of  consequences ;  tiie  abaence  rate 
than  the  actual  exercise  of  rolitiou  wi& 
reference  to  results.  Saaford,  J.  98  Gmmcc- 
tkutlLA^Z.  Andseel6J5ro«afif#A.469. 

GROSSA.    L.  Lat     In    oH 
law.    A  groat     CoweU. 

A  gross.  1  Jfoii.  Angl.  11§.  JWat. 
PL  173. 

GROSSE,  Orm.  L.  Fr.  Qtt^*  km. 
Grottet  ditmes;  great  tiliies^  TettrkF. 
5  Edw.  m.  18. 

GROSSE  A  VANTUKfi.  Fr.  InlHttch 
marine  law.  j%e  contract  c€  boCtomy. 
Ord.  Mear.  liv.  8,  tit  5.     See  Bonomfy, 

GROSSB  BOS9,  Gnm  bois,  fffomioy% 
€hos$e  boyes,  L.  Fr.  Great  of  large  wood ; 
tbnber.  OowdL  2/ittf.642.  .£nhLl9^ 
Oro9  boU  is  not  merely  kentt  haU  as  din- 
tingui^ed  from  tubhott,  bat  is  a  Artioet 
subject  from  both.  Lord  SDenborowh,  4 
M.  d  8.  186. 

GR06SEMENT.      L.    fr. 
greatly.      Gro9$ffnfwi  enteint  ^    bfe 
child.    Phwd.  70.    9  JTrnT.  a 
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OROSSOISE.  In  old  BngliBh  law.  A 
fine,  ot  Mim  of  money  paid  for  a  lease. 
Pkfwd.  270,  271.  Supposed  to  be  a  cor- 
ruption of  ffetsumoy  (q.  v.)    See  Gressume. 

GROSSUS.  L.  Lat  In  old  EngKsli 
law.  Large.  Grosms  piscis ;  large  or 
grea^  fist.  Bract  foL  14,  120.  Orossas 
mereui;  large  oalts.  Fleta,  lib.  1,  c.  24^ 
§  8.  €ho89i  afborts  ;  great  trees  or  wood. 
€hr&.  Mit.  i44 

In  large  quantities.  Tarn  in  grossoy 
qnam  hi  retatlia  ;  as  well  by  tin  wholesale 
as  by  retail    JReg.  Orig.  184. 

Important  or  material.  Stat.  Westm.  2, 
c.  80. 

Excessive;  extreme.  Ignorantia grossa; 
gross  ignorance.  Fkta^  Hb.  4,  c  17, 
§11. 

GROUND  ANNUAL.  InScotehlaw. 
A  fflroond  rent  payable  out  of  the  ground 
be^re  the  tenement  in  a  burgh  is  built ; 
used  in  contradistinction  to  the  term  feu- 
(Unmud,  Scotch  Diet  Skene  de  Verb, 
Sig.  voc  Annvdl. 

GROUND  RENT.  Rent  paid  for  the 
privilege  of  buildin?  on  another^s  land. 
Webster.  A  rent  paid  by  a  lessee  who  has 
buHt  on  the  gmund  leased ;  and  thus  dis- 
tingaiflhed  from  the  rent  paid  to  him  by 
the  tenants  of  the  buildings.* 

In  Pennsylvania,  this  term  ia  used  to  de- 
note a  fee  fkrm  rent  1  jffiUiard^s  Meal 
Prop.  230. 

GROVA,  Gram.  L  Lat  In  old  re- 
cords.   A  grove.     Spelmcen,  voc  Grava. 

GROWDTG  CROPS  of  grain,  and  other 
annual  ptodnctions  raised  by  cultivation  of 
the  earth  and  industry  of  man,  are  pe^ 
sonal  chattels.  1  Denials  R.  550.  Grow- 
ing trees,  fruit  or  grass,  and  other  natural 
product  of  the  earth,  are  parcel  of  the 
land.     Id.  ibid. 

GROWING,  (WOOD,)  aKhough  it 
sounds  in  the  present  tense,  to  be  taken 
in  the  fttture,  unless  stated  to  be  {nunc)  now 
growing.     8  Leon.  54,  55.    Id.  29,  80. 

GRUME.    L.Fr.    Grain.    Kelhant. 

GUADAGIUM,  Gmdagium.  L.  Lat 
[Fr.  guydage  ;  from  Sax.  wcjjr,  way;  quasi 
waid€tgium.l  In  old  law.  Guidage  or 
conduct ;  the  compensation  given  therefer. 
1)iat  which  is  ffiven  for  safe  conduct 
through  anoChers  territory.  Spelman. 
Proteus. 

GUADIA,  Wttdia.  LLat  InoldEuro- 
ean  law.    A  pledge.    Spdman.    Calv. 

A  cn^iiL    Spelifian. 


GUARANTEE  is  used  both  as  a  noun 
and  verb,  as  another  form  of  guaranty, 
(q.  vO 

GtJARANTOli.  A  person  who  under- 
takes to  guaranty;  a  warrantor;  a  surety. 

GUARANTY,  Guarantee.  L.  Pr.  and 
Eng.  A  promise  to  answer  for  the  pay- 
ment of  some  debt,  or  the  performance  of 
some  duty,  in  case  of  the  failure  of  another 
person,  who,  in  the  first  instance^  is  liable 
to  such  payment  or  performance.  Fell  on 
Guaranties^  1.  8  Kenfs  Com.  121. — ^An 
engagement  to  be  responsible  for  the  debts 
or  duty  of  a  third  person,  in  the  event  of 
his  failure  to  fhlfil  his  enga^ment  Story 
on  Contracts,  %  852.  The  primary  mean- 
ing of  guaranty  k  an  undertakmg  to  pay 
the  debt  of  another  in  ca&e  he  does  not  pay 
it  24  Pick.  R  250,  252.  See  United 
States  Digest^  Guaranty. 

TMs  word  seems  to  be  essentially  the 
same  with  warranty ;  being  scarcely  dis- 
tinguishable from  garrantie  and  garranty, 
(qq.  V.)  the  old  French  forma  of  that  word. 
Guecrantie  is  the  form  used  by  Mr.  FeU  m 
his  Treatise. 

To  GUARANTY  (or  GUARANTEE.) 
[L.  Lat  guarentare,  guarentisare.']  To  be* 
come  responsible  for  the  payment  of  money 
or  the  performance  of  a  duty  by  another 
penson ;  to  warrant  the  payment  of  a  debt 
or  performance  of  a  duty  by  anotiier,  who 
is  primarily  and  properly  hable  to  pay  or 
penbrm  it;  to  undertake  that  a  person 
shall  pay  a  certain  debt  or  perform  a  cer- 
tain duty  to  another,  or^  in  case  of  fiiilure 
on  his  part,  that  the  party  guaranteeing 
wiO  himself  pay  the  debt,  or  answer  for 
the  default  The  obligation  of  a  guaranty 
is  essentially  in  the  alternative,  as  is  noticed 
by  Britton  in  his  definition  of  garawnter, 
(to  warrant)    Sritt  c  75.  See  Guaranty. 

GUARDIA,  Wardia,  Warda.  L.  Lat 
[from  Fr.  gardcTy  to  keej^.}  Ward;  cus- 
tody ;  safe  keeping ;  protection.  Spelman, 
Feud.  Xefi.  1,  tit  2.     See  Ward. 

GUARDIAN,      Gardian,     Gardeyne. 

Sfrom  Fr.  gardein,  (a.  v.;)  L  Lat  gar- 
liatiUSy  guardianus;  Lat  eustaSf  Mor,  eu- 
rator.']  A  keeper  or  protector ;  one  who 
has  the  charge  or  custody  of  any  person  or 
thing.  CoweU.  Spelman^  vooe.  Guardior 
nuSy  Guardia. 

In  a  stricter  sense,  one  who  has  or  is  en- 
titled to  the  custody  of  the  person  or  pro- 
perty of  an  infent ;  answering  to  the  tutct 
and  curator  of  the  civil  law.  Cowell^  voe. 
Gardeyne.    1  Bl.  Com.  460. 
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GUARDIAN  BY  NATURR  Thefi^ 
ther,  and,  on  his  death,  the  mother  of  a 
child  1  £L  Com.  401.  2  Kenft  Com. 
SI 9.  This  goardianship  extends  only  to 
the  cnstodj  of  the  person  of  the  child,  to 
the  a^  of  twenty-one  years.  Id,  Und. 
Sometimes  caUed  natural  goardian,  but 
this  is  rather  a  popular  than  a  technical 
mode  of  expression.  8  Steph.  Com.  337. 
Guardianship  by  nature,  in  the  correct  and 
technical  meaning  of  the  term,  is  that  which 
belongs  to  the  ancestor  in  respect  of  his 
heir  apparent,  male  or  female.  Id.  ibid. 
Harg.  Co.  Litt.  Notes  63—71,  lib.  2. 

GUARDIAN  FOR  NURTURE.  The 
fiither,  or,  at  his  decease,  the  mother  of  a 
child.  S  Stepk.  Com.  338.  This  kind  of 
goardianship  extends  only  to  the  person, 
and  determines  when  the  in&nt  arrives  at 
the  age  of  fourteen.  Id.  ibid.  2  ICenfM 
Com.  221.  1  BL  Com.  461.  Sui^>osed 
to  be  obsolete  in  the  United  States.  2 
Kenfi  Com.  ub.  tup. 

GUARDIAN  IN  SOCAGR  A  spe- 
cies of  gnardian  who  has  the  custody  of 
the  infant's  lands  as  well  as  of  his  person, 
until  the  age  of  fourteen.  This  kind  of 
guardianship  springs  wholly  out  of  tenure, 
and  applies  only  to  lands  which  the  infiEmt 
acauires  by  descent  By  the  common  law, 
it  devolTes  to  the  next  of  blood  to  whom 
the  inheritance  cannot  possibly  descend, 
and  for  this  reason  it.  is  supposed  that  it 
can  hardly  be  said  to  exist  in  this  country. 

1  Bl.  Com.  461,  462.     2  Steph.  Com.  338. 

2  Kenfi  Com.  221,  223. 
GUARDIAN  BY  STATUTE,  or  TVs- 

iamehUMry  Ouardian.  A  guardian  appoint- 
ed for  a  child  by  the  deed  or  last  will  of 
the  fiither,  and  who  has  the  custody  both  of 
his  person  and  estate  until  the  attainment 
of  raU  age.  This  kind  of  guardianship  is 
founded  on  the  statute  of  12  Car.  IL  c.  24, 
and  has  been  pretty  extensiyely  adopted  in 
this  country,  with  the  exception  ot  New- 
England.  1  Bl.  Com.  462.  2  Steph.  Com. 
330,  340.  2  Kenes  Com.  224—226.  See 
United  Statee  Digeet,  Guardian  and  Ward. 
GUARDIAN  BY  APPOINTMENT 
OF  THE  COURT  OF  CHANCERY 
The  most  important  species  of  jroardian  in 
modem  law,  having  custody  of  the  in&nt 
until  the  attainment  of  full  age.  It  has,  in 
England,  in  a  manner  superseded  the  guar- 
dian in  socage,  and  in  the  United  States  the 
guardian  by  nature  also.  2  Steph.  Com. 
341.  2  Kenfe  Com.  226.  Under  this 
title  are  included  guardians  appointed  by 


aO  courts  having  chancery  or  equity  powec^ 
as  orphans'  courts,  surrogates'  courts,  courts 
of  probate  and  the  like.  Id.  ibid.  note. 
See  United  States  Digest^  Guardian  and 
Ward. 

GUARDIAN  AD  LITEM.  A  guar- 
dian  appointed  by  a  court  of  justice  to 
prosecute  or  defend  for  an  infimt,  m  any 
nf If  to  which  he  may  be  a  party.  2  Stepk. 
Com.  342.  Most  commonly  appointed  for 
in&nt  defendamU ;  infimt  plamtiffii  gene- 
rally suing  by  wext  friend.  See  Nest 
friend^  Prochein  ami.  This  kind  of  guar- 
dian has  no  right  to  interfere  with  the  in- 
fisnt's  person  or  property.  2  Stqtk.  Com. 
343.     See  Ad  litem. 

GUARDIAN  (or  GARDEYNE)  DB 
L'EGLISK  L.  Fr.  A  churchwarden, 
(q.v.)  CoweU. 

GUARDIAN  (or  GARDEYNE)  OF 
THE  PEACK  See  Coneervator  of  the 
peace. 

GUARDIAN  OF  THE  CINQUE 
PORTS.  See  Warden  of  the  Cinque  FortL 

GUARDIAN  OF  THE  POOR.  An 
officer  appointed,  in  England,  to  act  in  Bea 
of  an  overseer.     Wharton^ $  Lex. 

GUARDIAN  OF  THE  SPIRrnJilr 
TIEa  [L.  Lat  cuetoe  qnritualium.]  h 
English  ecclesiastical  law.  The  person  to 
whom  the  spiritual  jurisdiction  of  a  dioeese 
is  committed,  dnnng  the  yacancyofihe 
see.  Stat  25  Hen.\nL  a  21.  QmdL 
BUmnL     Termee  de  la  Ley. 

GUARDIAN  OF  THE  TEMPORAIr 
TIES.  [L.  LaL  cueloe  temporaUum.]  la 
English  ecclesiastical  law.  Hie  person  to 
whose  custody  a  vacant  see  or  abbey  was 
committed  by  the  king,  who,  as  steward  of 
the  goods  and  profits  thereof  was  to  ^cvt 
an  account  to  tne  escheator,  and  he  into 
the  exchequer.     TomUns. 

GUARDIANUa  L.  Lat  A  guar- 
dian,  keeper,  or  warden.  Spehmm,  voe. 
Ouardia.  3  SdUc  176.  Chtar^^ammt  pri- 
$onm  de  le  Fleet;  Warden  of  the  fket 
Sjffow.St.Triale^U^12.  More eomnonly 
written  Gardianue^  (q.  v.) 

GUARENTISARS.  GarenUmn.  L 
Lat  To  warrant  Spelman.  MoreccHU- 
monly  written  Warrantizare,  (g.  v.) 

GUARNIMENTUM.  L.  Lat  [from 
Fr.  pamemenL]  In  old  European  law.  A 
provision  of  necessary  things.  Spelman. 
A  furnishing  or  garnishment 

GUARRA  L.  Lat  War.    See  Ouerrm. 

GUBERNATOR.  Lat  In  Roman  law. 
The  pilot  or  steersman  of  a  ship.  2  Peters' 
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Adm,  Dee,  Appendix,  Irxxiii.  Molloy  de 
Jut.  Mar.  243. 

GXJERPI,  Guerjnf.  L.  Fr.  Abandoned; 
left ;  deserted.     Britt,  c.  88. 

GTJERRA,  Guarra,  Gwerra,  Werra.  L. 
Lat  [from  Sax.  gar^  a  weapon.]  In  old 
Englisn  law.  War,  either  public  or  private. 
Spelmanj  voc.  Guarra,  In  tempore  guer- 
r<E  ;  in  time  of  war.  Mag.  Chart.  1  Hen. 
in.  c.  84.  The  charters  of  John,  (c.  41,) 
and  of  9  Hen.  m.  ^c.  80,^  have  gwerroB. 
Si  tempore  gnerrsB  Ulata  fuerit  violentia, 
statim  post  gaerram  reclamet,  &c.  if  the 
violence  was  offered  in  time  of  war,  imme- 
diately after  the  war  he  may  reclaim,  Ac. 
Bract.  foL  16  b.  See  Fetid.  Lib,  2,- tit  27, 
§  18;    tit  28,  8  1. 

GUERRE,  Gurre,  Gwer,  Gere.  L.  Fr. 
War.     Kelham. 

GTJERROIER,  Guerryer.  L.  Fr.  To 
w^e  war;  to  go  to  war  with.     Kelham. 

GTJERRINUS.  L.  Lat  [from  guerra, 
war.]  O^  or  relating  to  war ;  warlike ;  at 
war;  hostile.  Spelman^  voc.  Guerra.  Mag. 
Cart.  1  Hen.  UL  c.  84.  The  charters  of 
John,  (c.  41,)  and  of  9  Hen.  Ill  (c.  80,) 
have  guerriva  in  this  passage. 

Tempus  guerrinum  ;  time  of  war.  Fleta, 
lib.  6,  c.  14,  §  4. 

GUEST.  [Sax.  gest,  gust.]  A  lodger 
or  stranger  in  an  inn.  Jacob. — ^A  travefier 
or  way&rer,  who  takes  temporary  lodgings 
at  an  inn.*  To  be  a  gtiest,  a  person  must 
be  a  traveller  ;  an  inhabitant  or  townsman 
who  resides  permanently  at  an  inn,  is  a 
hoarder.  Redtield,  C.  J.  26  Vermmt  E. 
848.  See  26  Alabama  JR.  877.  Gold- 
thwaite,  J.  Id.  878. 

One  becomes  a  guest^  by  going  to  an  inn 
for  mere  temporary  refreshment,  either 
food  or  drink.  6  Term  R.  278.  5  J?ar- 
hour^i  JR.  560.  The  length  of  time  he  re- 
mains at  the  inn  is  not  important,  if  he  re- 
main there  in  the  transitory  character  of  a 
guest  Redfield,  C.  J.  26  Vermont  R.  882. 
As  to  the  liability  of  an  inn-keeper  for  the 
goods  of  his  guest,  see  2  Kenfs  Com.  592 
— 697,  and  notes. 

In  the  case  of  McDaniels  v.  Robinson, 
(26  Verm(mt  R.  816,)  it  was  held  that  the 
relation  of  guest  is  created  by  a  person's 
putting  his  horse  at  an  inn ;  and  it  wUl  be 
extended  to  all  his  goods  left  at  the  inn, 
by  his  taking  a  room,  and  taking  some  of 
his  meals  at  the  inn,  and  lodging  there  a 
portion  of  the  time.  And  that  it  is  not 
necessary  that  the  traveller  should  take  all 
his  meals  at  the  inn,  or  lodge  there  every 


night,  in  order  to  create  the  relation  or 
constitute  himself  a  guest 

GUEST  TAKIIR,  or  GIST  TAKER. 
In  old  English  law.  An  agister.  See 
Agistator. 

GUET.  In  old  French  law.  Watch. 
Ord.  Mar.  liv.  4,  tit  6. 

GUIA.  Span,  [from  Lat  viaf\  In 
Spanish  law.  The  right  of  way  for  narrow 
carts.  WUt(^s  New  Recop.  b.2,  tit  6,  §  1. 
Called  carrera.    Id.  note. 

GUIDAGE,  Guydage.  [L.  Lat  gui- 
dagium.  In .  old  law.  That  which  was 
given  for  safe  conduct  through  a  strange 
territory,  or  another's  territory.    Cowell. 

The  office  of  guiding  of  travellers  through 
dangerous  and  unknown  ways.  2  Inst.  526. 

GUIDON.  An  old  French  work  on  in- 
surance, more  commonly  known  as  Le  Gui- 
don, (a.  V.) 

GUlFARE.  Guiphare,  Euifare,  Wi- 
fare.  L.  Lat  and  Lomb.  In  Lombardic 
law.  To  take  possession  or  seisin  of  land, 
by  fixing  a  staff  in  it,  or  making  use  of  any 
other  symbol  of  the  act    Spelman. 

GUTTiT).  [L.  Lat  gildaj\  A  company 
or  corporation.     See  Gild. 

GUILDHALL.  The  hall  or  place  of 
meeting  of  a  guUd,  or  gild.  See  Gild- 
holla. 

The  place  of  meeting  of  a  municipal  cor- 
poration.  8  Steph.  (hm.  178,  note.  The 
mercantile  or  commercial  gilds  of  the  Sax- 
ons are  supposed  to  have  given  rise  to  the 
present  municipal  corporations  of  England, 
whose  place  of  meeting  is  still  called  the 
Guildhall.    Id.  ibid. 

GULD.  Sc  In  old  Scotch  law.  A 
noxious  herb  growing  among  com.  Skene 
de  Verb.  Sign,  voc  Sfaneleta. 

GULE  OF  'AUGUST.  [L.  Lat  gula 
Augusti  ;  L.  Fr.  goule  de  August]  In  old 
English  law.  The  first  of  August;  the 
same  with  St  Peter's  day  ad  vineula.  Stat. 
Westm.  2,  c  30.  Stat.  27  Edw.  IIL  st  8. 
Spelman.     Cowell. 

GURGES.  Lat  In  old  English  law. 
A  gul^  or  deep  pit  of  water.  Co.  Litt.  5  b. 
The  same,  according  to  Lord  Coke,  with  a 
gors,  or  wear ;  in  Domesday,  guort  or  gort. 
Id.  ibid.  A  place  for  taking  fish.  Reg. 
Grig.  108  b.  F.  N.  B.  95  A.  Vaugh. 
108. 

GUST,  Gest.  Sax.  [Lat  hospes.]  In 
old  English  law.  A  guest ;  a  person  who 
lodged  a  second  night  with  another  was  so 
called,  among  the  ancient  Saxons.  Item 
secundum  antiquam  ccnsuetudinemydici  po- 
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tmtdtjkmuibk  oEcufm  qui  kotpiUituw ffk- 
fit  cum  alio  per  tre8nocte$f  quia  prima  nocts 
diet  potettt  itHtffft  iMimcfa  v9To  JUt,  t^tia 
nocUy  ^Bji^mjmm;  also,  accon&gto  an- 
cient cttfltonif  it  may  be  aaid  of  ihe  fiunily 
of  one  who  baa  been  lodged  with  anodier 
for  three  nightBi  that  on  the  iint  ni^^  be 
may  be  called  tmeuikj  (unknown,^  on  the 
aecomf  night  ffutt^  (or  gneat,)  on  toe  third 
night,  koptkmekyne^  (a  domestic,  or  one  oi 
the  hooaehold.)    Brttct  toL  %24  K 

Gim^jMtm.  L  Lat  itttea;  one  of 
fbe  three  natlona  who  migrated  fkntn  Ger- 
many to  Britain  at  aaeariy  neriod.  Ao- 
conung  to  SoelnaB.  they  esmHdied  them- 
lelTes  chiefly  in  Kent;  mid  the  lale  of 
Wight 

OUTTKE.  [ImIM, jfmitum,]  Hiedi- 
mtnntiTe  of  a  aewer.  OuUi  om  Sewert^ 
[80 J  100. 

GUTTUBA.  L.  iat  In  old  Kn^h 
hiw.  A  gutter,  or  draSn.  Jfe^  Orig, 
104  b.  

GWABB  MBRCHmX  BHt  MaidTs 
fee.  A  p^nmentoribe  made  totbe  brds 
of  tome  manois  in  Bngfand,  upon  the  mar- 


riage of  their  ieuauCt  dm^^tere,  or  o^ier- 
wiae  on  their  committing  ineostaneiiey. 
Cowt^,    Bltmnt    See  MSrehet^  LairwiU. 

GWALSTOW.  Sax.  [ftcm  gwd,  i 
gallowB,  and  Mtom;  a  place ;  L.  Lat  gwal- 
tUmmm,']  In  old  BngHah  kw.  A  place 
of  execution,  (Ucmm  ateidendomm.)  LL 
Ben,  I  c  11.     Spdman. 

GWATF.  The  same  aa  vo^,  (q.v.) 
Ptcr.  Anty.  ItO.     Omdl 

GWELL  Brit  Agsvd'orweE  15 
Jfaa.i»  W.  621. 

GWBRRA.    L  IjA.     In  oU 
Uw.    War.    See  G^merm, 

GTLOUIL  L  Fr.  A  4teoBiw.  Fd 
Ajas9i0f,  o  10. 

GYLTWITE.  Sax.  In  Sanm  )s^ 
A  line,  compenaation  or  amendi  for  a  trn- 
paaa  or  fraod.     OowelL     BUnmL 

GYSAEITM.  In  old  Scotdk  kw.  A 
hand-axe.     Skene  de  Verb.  Siffn, 

GTTXJ,  €fyuy  Giem^  €ku.  L  Fh  A 
Jew.  StqentdQjYXkjde^eojtmrenQMmt; 
and  that  no  Jew,  fipom  Hda  ^  fbimri 
PnmM.d^Jndaumo^bZHen,V[i   BhuL 
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